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OPINIONS. 

On  the  FbrH  Edition. 

Baboo  Shama  Chueii  Sircar 
My  dear  sir, 

I  am  extremely  sony  that  pressure  of  business  has  pre- 
vented me  from  examining  your  book  as  attentively  as  I  wished  and 
still  hope  to  do.  The  passages  at  which  I  have  looked  seem  to  me  to 
afford  very  satisfactory  proof  of  your  industry,  research,  and  learning : 
and  I  hope  that  you  will  soon  find  time  to  complete  a  work  which  will 
I  think,  do  you  credit,  and  be  useful  to  all  who  in  this  country  are  con- 
cemed  in  the  administration  of  justice  or  the  exposition  of  Hindoo  law. 
18M  March  1859.  Yours  very  faithfully 

JaMSS   Wm.  COLVILB. 

Dear  sir, 

I  thank  you  for  the  precious  present  of  a  copy  of  the  first 
volume  of  your  Vf  avast  hi- Darpana.  On  a  cursory  perusal  of  several 
portions  of  the  work,|I  am  justified  in  pronouncing  it  to  be  an  indis- 
pensable companion  to  the  judge,  the  pleader,  and  the  legal  student 
in  Bengal.  I  cannot  sufficiently  admire  the  spirit  of  research,  seal, 
and  industry  with  which  you  have  collected  useful  information  from 
varied  and  scattered  sources,  and  the  talent  you  have  displayed  in  their 
judicious  arrangement,  whereby  you  have  rendered  the  most  intricate 
branch  of  the  Hindoo  law  level  to  all  capacities  and  the  most  easy  of 
reference,  t  You  have  quoted  the  most  reputed  Sanserit  authorities  of 
the  Bengal  school  and  given  literal  and  terse  Bengali  versions. 

I  fully  concur  with  you  in  believing  that  a  vernacular  translation  of 
a  comprehensive  Digest  of  the  Hindoo  law  will,  in  a  great  measure, 
correct  the  evil  of  the  non-discussion  of  any  points  of  this  law  in  the 
lower  courts,  and  deeply  regret  that,  owing  to  an  unfortunate  circum* 
stance,  the  continuation  of  Macnaghten*s  Precedents  down  to  the  pre- 
sent time,  is  impracticable. 

I  conclude  with  recommending  the  work  to  public  patronage  and 
expressing  a  hope  that  the  success  of  your  present  undertaking  will  in- 
cite you  to  further  useful  pursuits. 

I  remain, 
Stikkaehara,  ISth  December  1859.  Your  obedient  servant 

Radha  Kavnt. 


PREFACE 

TO  THE  FIRST  EDITION. 
The  Hindoo  Law  is^  according  to  our  belief,  of  divine  origin.  It 
is  termed  Smriii  (remembrance)  or  what  was  remembered^  in  contra- 
distinction to  the  Veda,  which  is  denoted  Sruti  (audition)  or  what  was 
heard."^  The  SmriU  was  revealed  by  the  Self-Etiiieni  to  ManUj  who 
remembered  and  taught  it  to  MARfcHi  and  nine  other  sages^f  one  of 
whom,  Bhriou^  being  appointed  by  Manu  to  promulgate  his  lawsj 
communicated  the  whole  to  the  Rishis^X 

The  JSmriU  comprises  three  kandoi  or  adhyiyaa  (bodu  or  parts.) 
The  dchira  (ritual,)  which  comprises  rules  for  the  observance  of  re- 
ligious rites  and  ceremonies^  social  usages,  and  moral  duties  of  the  dif- 
ferent castes ;  the  vyavah&ra  (civil  acts  and  rules^)  which  embraces 
as  well  forensic  law  and  practice  as  rules  of  private  acts  and  contests; 
and  the  PrigashchUta  (expiation^)  which  prescribes  the  atonement 
or  religious  penalty  for  sin.  The  general  body  of  law  comprehending 
all  these  is  denomiaated  the  Dhanna  Shiitra. 

The  Dharma  Shistra  is  to  be  sought  primarily  in  the  Sanhit&s 
(collections  or  institutes)  of  the  holy  sages,  whose  number  according 
to  the  list  given  by  Jaonyavalkta  is  twenty :  namely,  Manu,  Atri 
(a,)  Vishnu  (b),  HiafTA,  JAOtTYAVALKTA  or  Yajntaval&ya  (c,)  UshanX 
(d,)  Anoira  (e,)  JAMAorYAMA  (f,)  A^FASTAMBA,  Samvarta,  KatyItana, 

*  By  ihese  terms,  it  is  fignified  that  in  the  Veda  the  words  of  revelation  are  pre- 
aerred,  while  in  the  system  of  law  the  sense  is  recorded  either  in  the  divine  words  or  other 
•qnivalent  ezpressions.  The  Veda  chiefly  concerns  religion,  but  contains  a  few  passages 
directly  applicable  to  jurisprudence. 

T     MABfcHL  ATBI,  AnOIRi,  PULASTTA*    POLABAy    KrATU,    FRACHBTj(,   VASBISBTnA, 

Bhbigu,  and  NIrada.  These  are  denominated  FbajXfaxi,  or  lords  of  created  beingik 
See  Mavu,  ch.  L  v,  85->40  and  57—60. 

X     yidt  Hasu,  oh.  i.  V.  67—60. 

(a>  One  of  the  ten  lords  of  created  beings,  and  £sthar  of  DattX-trbta,  DdrvXbI 
and  Soma. 

(b)    Not  the  Indian  divinity,  bnt  an  ancient  philosopher  who  bore  that  nanw. 

(c^  Grandson  of  BiswiuiTBA,  as  described  in  the  introduction  of  fa|s  own  Institutes. 

(d)  ^/iAaxcT  is  another  name  of  Shtkra^  the  regent  of  the  planet  Vemui  he  was 
pandson  of  Baniou. 

(e)  Amoira  holds  a  plaop  among  the  tea  lords  of  created  beii^  and  according  to  the 
MdfawUa  became  father  of  Utathjfa  and  of  VmiHAsrATi  in  the  reign  of  the  second  Maku. 

(0  Brotlier  of  the  aerenth  Maru  and  ruler  of  the  world  below 
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IV. 

Besides  the  usual  matters  treated  of  in  a  code  of  laws,  the  Laghu 
Sanhitd  o{  Maw,  which  comprises  in  all  2,686  shlokas  or  couplets^ 
and  is  divided  into  twelve  chapters,  comprehends  a  system  of  cos- 
divine  code  to  yoa  without  omission;  for  that  sage  learned  from  me  to  recite  the  whole  of 
it  (59.)  Bhriod  great  and  wise,  hayin;;  thus  been  appointed  bv  ivIanu  to  promulgate  bis 
laws,  addressed  all  the  RithU  with  an  affectionate  mind,  saying:  <  Hear!  (60):  From 
ifaiB  Manu,  named  Sw^yambkuva,  or  sprung  from  the  ^df'txistetU^  came  six  descendants, 
other  Makus,  orperfetilp  mnder&tanding  tht  acripiwret  eadi  giving  birth  to  a  race  of  his  own, 
all  exalted  in  dignity,  emhient  in  power  (61):  SwXrochibha,  Odttaui,  TJImaba,  Boivata 
likewise  and  GniKSHUsHA,  beaming  in  glory,  and  Voivaswata,  child  of  the  sun  (62),  The 
seven  Manus,  (who  are  to  be  followed  by  seven  more)  of  whom  SwiTAMBHUvA  is  the  chief, 
have  prodaced  and  supported  this  world  of  moving  and  stationary  beings  each  in  his  own 
atUara,  or  the  period  of  &tt  reiffn  (68). 

"  We  cannot  but  rraiark  that  the  word  Mbnu  (  Maitu)  has  no  rektion  whatever  to  tho 
.moon,  and  that  it  was  the  seventh,  not  the  first  of  that  nsme,  whom  the  Brahmins  believe 
to  have  been  preserved  in  an  ark  from  the  general  deluge  :  him  they  call  the  child  of 
the  sun,  to  distinguish  him  from  our  legislator,  but  they  assign  to  his  brother  Yama  the 
ofiSce  (which  the  Greeks  were  pleased  to  confer  on  Minos)  of  judge  in  the  shades  below." 
Sir  William  Jones's  fre£sce  to  Manu,  p.  x.  ^ 

Dn  Max  Muller,  at  the  conclusion  of  his  letter  to  Mr.  Morley,  says :— **  It  is  evident 
that  the  author  of  the  metrical  code  of  law  speaks  of  the  old  Manu  as  of  a  jierson  different 
from  himself,  when  he  says  (Ch.  X.  ».  63: )  "  Not  to  kill,  not  to  lie,  not  to  steal,  to  keep  the 
body  clean  and  restrain  the  senses;  this  was  tho  short  law  which  Mamu  proclaimed  among- 
st the  four  castes/'  Seeing  Manu  spoken  of  in  the  third  person,  he  conjectures  that  the 
author  of  tho  metrical  code  of  Minava  Dharma  Shitira  was  not  the  first  of  all  the  Manus. 
It  arises  from  his  not  bearing  in  mind  that  the  laws  of  Manu  were  rehearsed  to  the  Bishis 
by  BRiGtr,  who  of  course  mentions  Manu  in  the  third  person ;  consequently  it  was  quite  con- 
sistent that  this  sage,  after  imparting  the  dictum  of  Manu  as  in  the  ver^e  cited,  should 
say :  "  this  was  the  law  which  Wahu  proclaimed  amojrst  the  four  castes."  Thus  another 
Manu  is  not  the  author  of  the  code  speaking  of  the  old  Manu  as  a  different  person  from 
himself,  bntit  is  Bbriou  who  does  so.  Besides,  it  wa^  an  ordinary  custom  with  the  ancient 
sages  to  refer  to  themselves  in  the  third  person.  And  it  will  appear  on  reference  to  Manu 
Chapter  I.  verses  S8,  67,  S8,  59,  and  60,  above  cited,  that  the  first  Manu,  who  is  SwfCffam- 
hhuva  (sprung  from  the  Self-existent,)  learnt  the  law  from  BbahmX  and  taught  it  to  the  ten 
holy  sages  including  Bhhxou,  who,  appointed  by  Manu  to  promulgate  his  laws,  repeated 
the  divine  code  to  the  Riskis.  It  is  moreover  asserted  in  the  preface  to  the  Sanhitd  of 
K^RADA,  a  son  of  the  Swifyambhuoaf  that  the  same  Manu,  having  composed  his  code  in  a 
hundred  thouand  shlokcu  or  couplets,  arranged  under  twenty-four  heads  in  a  thousand 
chapters,  deKverd  the  work  to  NJIrada,  the  sage  among  gods.  Thus  there  can  be  no 
doubt  that  the  author  of  th»  {vrihat)  Manu^tanhittC  was  the  first  of  all  the  Manus;  and  it 
appears  from  the  above  Tersea  that  Laghm  Manu-sanAUd  which  we  see  was  taught  to,  and 
rehearsed  by,  Brriou. 

Various  dates  have  been  suggested  by  the  European  scholars  who  have  endeavoured  to 
ascertain  the  period  of  the  composition  of  the  code  of  Manu's  laws.  Chesy  and  Deslong- 
ohampes,  the  latter  of  whom  professes  to  have  formed  his  opinion  from  an  examination  of 
tho  code  itaelf,  conceive  that  it  was  composed  in  the  13th  century  previous  to  the  Christiaa 


V. 

mogony,  the  doctrines  of  raetaphyricfl,  precepts  regulating  the  conduct, 
rules  for  religions  and  ceremonial  duties,  pious  observances,  and  ex- 
piation, and  abstinence,  moral  maxims,  regulations  concerning  things 

ena.  Schl^^  giTes  it  m  his  decided  and  weU  considered  opinion,  *  quod  multorum  amio- 
rmm  tuditatio  m«  docmit,'  that  the  laws  of  Maku  were  promulgated  in  India  at  least  as  earljr 
as  the  Mventh  eeotary  befbre  Alexaader  the  Great,  or  abont  a  thoosand  years  before 
ChrisU  He  places  the  iUWyof^  of  YiuifKi  at  about  the  same  dtte,  and  doubts  which 
ofthem  was  the  older.  Blphinstone,  who  is  inclined  to  attribute  great  antiquity  to  the 
institates  of  Muru  on  the  ground  of  difference  between  the  laws  and  manners  therein  re- 
corded and  those  of  modem  times,  and  from  the  proportion  of  the  changes  which  took 
place  before  the  inyasion  of  Alexander  the  Qreat,  infers  that  a  considerable  period  had 
ebpeed  between  the  promulgation  of  the  code  and  the  latter  epooh;  and  he  fixes  the  pro- 
bablodata  of  Xaii0,  to  use  his  own  words  *very  loosely*  toiDewhere  about  half  way 
between  Alexaadir  (in  the  Ibavth  oentury  before  Christ,)  and  the  V^dtu  (in  the  fourteenth.) 
Profoasor  WUson  thinks  thai  the  work  of  Maiiix,  as  we  now  possess  it,  is  not  of  so  anoieBt 
adateastha  IMauifost;  and  that  it  was  most  probaMy  composed  abont  the  end  of  the 
third  or  oommenoement  of  the  second  century  before  C9irist.  8hr  William  Jones's  inference^ 
fbandedonacoaslderation  of  the  style,  is  howerer  opposed  to  the  learned  Prolesfloi<» 
conclunon.  flir  William  says,  and  with  reason  too:  *'the  Sanscrit  of  the  three  V^doi,  that 
of  the  Mdn&m  Dkmrma  Sktttira,  and  that  of  the  Parrfipof  (of  which  RtCm^foma  Is  one,)' 
diffbr  from  each  other  in  pretty  exact  proportion  to  the  Latin  of  Numa,  from  whose  laws- 
entire  sentenoes  are  presenred,  that  of  Applas  which  we  see  in  the  fragments  of  the  twelve- 
tsbles.  and  that  of  Ckero  or  of  Locretios,  where  he  has  not  affected  an  obsolete  style:  if 
the  sereral  dumges,  therefore,  of  the  Sanscrit  and  Latin  took  place,  as  we  may  iairiy  assume^ 
in  times  rvrf  nearly  proportional,  the  Vedm  must  hsTe  been  written  abont  three  hundred 
years  before  these  institntes  and  abont  six  hundred  years  before  the  Pur^nat.**  He  then 
remarks:  *the  dialeet  of  Xairu  is  even  obserfed  in  many  passages  to  resemble  that  of  tho 
VedoM,  partienlariy  hn  a  departure  from  the  more  modem  grammatical  forms,  whence  it 
must  at  first  TiewaeemTery  probable  that  the  laws  now  brought  to  light  were  considerable 
older  than  those  eC  Solon  or  oTcn  of  Lyouigus,  although  the  proBaalgatiOD  of  thenii 
before  they  wete  reduced  to  writing  might  hare  been  ooera)  with  the  first  monarchies^ 
established  in  Asia.*  Upon  such  and  other  groonds  he  ifaLse  the  dkte  of  the  actiud  text  al 
abut  the  year  18S0  before  Christ,  Thns  these  opinions  as  to  the  date  of  the  institutes  of 
Mabv.  being  fomided  not  on  any  historical  or  positive  proof,  but  mere  oonjeoture,  are,  ae 
mi^t  have  been  expected,  contradictory  and  quite  inoonolusire.  Now  if  the  sage  NiaA.i>A 
be  believed,  he  asserts  in  the  preface  to  his  law  trnct,  that  KAin7,  having  composed  the 
laws  of  BnaHMi  in  a  hundred  thousand  tJUdbos  or  oonplets,  arranged  under  twenty-four 
heads  in  a  thoosand  chapters,  delivered  the  work  to  him  (NXbada,  the  safife  among  gods,) 
who  abridged  it  for  the  use  of  mankind  in  twelve  thousand  vemes,  and  gave  them  to  the 
son  of  Bbuoo  named  9iT>iCATf,  who,  for  the  greater  ease  of  the  human  race,  reduced  them 
to  four  thousand.  Hence  It  appears  that  the  VHKai  (large)  mwm-mmhiUCxnM  composed  by 
Kaitu  bimaelf.  The  abridged  metrical  code  of  Manm-MMkiiif  in  question,  appears  also 
ffomtbetexl  of  the  Tory  wotk  to  have  been  composed  during  MA«0*a  tfan^(atwinbe 
knoim  fhim  the  verses  58»  69,  and  60,  already  dted.)  It  remains  to  determine  the  epodi 
ofKuni^eKisteMe.  This  te  the.  mhaence  of  other  evidence  ehonM  be  believed  to  be  the 
saae«itn(ediatheJfaiiiMaMdi'befoie«B,ttaiitif,heflo«i^       tbo  bcgianbg  of  the 


VI. 

political,  military,  and  commercial,  the  doctrine  of  rewards  and  punish- 
ments after  death,  and  the  transmigration  of  sonls  together  with  the 
means  of  attaining  eternal  beatitude. 

The  other  sages  wrote  Sanhilas  on  the  same  model,  and  they  all  cit- 
ed Manu  for  authority,  whose  Sanhiia  must  therefore  be  fairly  con- 
sidered to  be  the  basis  of  all  the  text-books  on  the  system  of  Hindu 
jurisprudence.  The  law  of  Manu  was  so  much  revered  even  by  the 
sages  that  no  part  of  their  codes  was  respected  if  it  contradicted  Manu. 

world,  being  prosenitor  of  the  races  human  and  dinae.— ''eo  Ch.  I.  vt,  11,  32.  33,  34, 
85,  and  86. 

Sir  William  Jones,  after  saying  *  vre  cannot  bnt  admit  that  Minos,  If  neues,  or  Mneuis 
have  only  Greek  terminations,  but  that  the  crude  noun  is  composed  of  the  same  radical 
letters  both  in  Greek  and  Sanscrit,'  and  leayinj;  others  to  determine  whether  our  Menus 
(^or  Menu  in  the  nominative,)  the  son  of  BRAHMi^,  was  the  same  personage  with  Minot  the 
son  of  Japiter  and  the  legislator  of  the  Cretans  (who  also  is  supposed  to  be  the  same  with 
Mneuis  spoken  of  as  the  first  lawgiver  receiving  his  laws  from  the  chief  Egyptian  deity 
Hermes, and  Menes  the  first  king  of  the  Egyptians)  remarks:  <*  Di^rtCshekok  was  persxiad- 
ed,  andnof  tMunU  sound  reason,  that  the  first  Manu  of  the  Brdhmana*  could  be  no  other 
perron  than  the  progenitor  of  mankind,  to  whom  Jews,  Christians,  and  Mnsulmnns  unite 
in  giving  the  name  of  Adam,** 

The  learned  writer  farther  remarks:— **  The  name  of  Maj^u  (like  Afene*,  wen*,  and 
mindy)  is  clearly  derived  from  the  root  (man  or)  men  to  understand,  and  it  signifies,  as  all 
the  PandiU  sgree,  'intelligent,'  particularly  in  the  doctrines  of  the  Vedas,  which  the  composer 
of  onr  JDharma  Shistra  must  have  studied  very  dilligently,  since  great  numbers  of  its  texts 
changed  only  in  a  few  syllables  for  the  sake  of  the  measure,  are  interspersed  through  the 
work.  A  spirit  of  sublime  devotion,  of  benevolence  to  mankind,  and  of  amiable  tcnderucss 
to  sentient  creatures  pervades  the  whole  work;  the  style  of  it  has  a  certain  austere  mnjes- 
ty  that  sounds  like  the  language  of  legisktion  and  extorts  respectful  awe;  the  sentiments  of 
independence  on  all  beings  bnt  God,  and  harsh  admonitions  even  to  kings,  are  truly  noblo; 
and  the  panegyrics  on  the  (rxyotri^  the  mother  (as  it  is  called)  of  the  Fe(/<fs,  prove  the 
author  to  have  adored  (not  the  visible  material  son,  bnt)  that  divine  incomparable  greater 
light,  (to  nse  the  words  of  the  most  venerable  text  of  Indian  Scripture,)  which  illumines  all, 
delights  all,  from  which  all  proceed,  to  which  all  must  return,  and  which  alone  can  eradicate 
(not  our  visual  organs  merely,  but)  onr  souls  and  our  intelleota." 

Mr.  Morley,  the  author  of  the  Analytical  Digest,  whoinhig  introdoction  to  the  Hindu 
Uw  has  cited  the  observations  of  the  Sanscrit  scholars  of  Europe,  makes  thisconcludiug  rc- 
niark:-^*'  Whatever  may  be  the  exact  period  at  which  the  M(^ntiva  Dharma  ShcCstra  Wiis 
composed  or  ooUected,  it  is  nndonbtedly  of  very  great  antiquity,  and  is  eminently  worthy 
of  the  attention  of  the  scholar,  whether  on  account  of  its  classical  beauty;  and  proving  as  it 
does  that,  even  at  the  remote  epoch  of  its  composition,  the  Hindus  had  attained  to  a  high 
degree  of  oivilintion,  or  whether  we  regard  it  as  held  to  be  a  divine  revelation,  and  conse- 
qaently  the  ohief  guide  of  moral  and  religious  duties,  by  nearly  of  a  hundred  millions  of  be- 
ings."—Morley's  Digest,  VoL  L  InCrod.  p.  cxcviL 

The  other  Sanscrit  scholars  too  of  Europe  do  aol  aad  caanot  deny  ihat  the  SankiKiol 
3lAKy  i<  tb«  molt  Mcieiit  gr  tbe  to(  work  of  Uir. 


The  sage  Vrihaspati,  ii6w  supposed  ta  preside  over  the  planet  Jupiter, 
says  in  his  law  tracts  that  '  Manu  held  the  first  rank  among  leg^is^^ 
latorsy  because  he  had  expressed  in  his  code  the  whole  sense  of  the 
Feda ;  that  no  code  was  approved,  which  contradicted  Manu  ;  that 
other  ShSstras  and  treatises  on  grammar  or  logic  retained  splendour 
so  long  only  as  Manu^  who  taught  the  way  to  just  wealthy  to  virtue, 
and  to  final  happiness,  was  not  seen  in  competition  with  them/  Yyasa 
too,  the  son  of  Paeasaba  before  mentioned,  has  decided,  that  the 
Veda  with  its  Anga$  or  the  six  compositions  deduced  from  it,  the 
revealed  system  of  medicine,  the  Pur&nas  or  sacred  histories,  and  the 
code  of  Manu  were  four  works  of  supreme  authority,  which  ought  never 
to  be  shaken  by  arguments  merely  human.  Above  all  he  is  highly 
honored  by  name  in  the  Feda  itself  where  it  is  declared  that  what 
Manu  pronounced  was  a  medicine  for  the  soul. 

The  following  is  a  concise  description  of  the  works  of  several  of 
the  other  sages. 

Atki  composed  a  remarkable  law  treatise  in  verse,  which  is  extant* 

Vishnu  is  the  author  of  an  excellent  law  treatise,  which  is  for  the 
most  part  in  verse.  Harita  wrote  a  treatise  in  prose.  Metrical  abridg- 
ments of  both  these  works  are  also  extant. 

Jaontavalkta  appears,  from  the  introduction  to  his  own  institutes, 
to  have  delivered  his  precepts  to  an  audience  of  ancient  philosophers 
assembled  in  the  province  of  Mithild*  The  institutes  of  JJ^onyavaikta 
are  second  in  importance  to  Manu,  and  have  been  arranged  in  three 
books  :  viz.  ichira,  vyavahdra^  and  priyaschitta  kindas  containing  one 
thousand  and  twenty-three  couplets.'*' 

UsANA  (crude  form  Usanas)  composed  his  institutes  in  verse,  and 
there  is  an  abridgment  of  the  same. 

*  TiMage  ci  this  eod6  etmnoi  be  fixed  with  ttny  oertaiotj,  but  it  isof  eonslderftble 
antiqoitjf  as  indeed  is  proved  by  passages  from  it  being  found  on  inscriptions  in  every  pari 
of  India,  dated  in  the  tenth  and  eleventh  centuries  after  ObrisL  "  To  have  been  so  widelj 
diffhsed,*'  eajt  Proioaaor  VHlson,  *'and  to  bate  then  attained  a  general  character  as  an 
authority,  a  ceoaidenUe  time  must  hate  elapsed;  and  the  work  must  date,  therefore,  long 
prior  to  those  maeriptions,"  In  addition  to  this,  passages  from  JioRTAVALKTA  are  found 
in  the  Poadbi^faii/ra,  which  will  throw  the  date  of  the  composition  of  his  work  at  least 
M  far  bM&as  the  fifth  century,  and  it  is  probable  eyen  that  it  may  have  originated  at  a 
madh  more  remote  period.  It  seems,  howerer,  that  it  is  not  earlier  than  the  second  century 
of  the  Christian  era,  sinoe  Pro£asaor  Wilson  snpposes  the  name  of  a  certain  Muni,  Nanaka, 
whiahnameisfosnduiJiaiiTAVALKTA's  inilitates,  originated  about  that  time.-^Morley's 
tttrodoction  to  the  Hindn  law,  pp.  11, 12, 
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AngirX  (crude  form  Angiiiab)  wrote  a  short  treatise  containing 
about  seventy  couplets. 

Yama  or  Jama,  composed  a  short  tract  containing  a  hundred  couplets* 

A  PASTAMBA  was  the  author  of  a  law  tract  in  prose,  which  is  ex- 
tant as  well  as  an  abridgment  of  it  in  verse. 

The  metrical  abridgment  only  of  the  institutes  of  Sanwarta  is  found 
in  this  country* 

Kattayana  is  the  author  of  a  clear  and  full  treatise  on  law  and  also 
wrote  on  grammar  and  other  subjects. 

An  abridgment  of  the  institutes,  if  not  the  code  at  large,  of  Yrihas- 
PATi,  is  extant. 

The  treatise  of  Par ASAHA,  which  consists  of  the  &chAra  wii  prays- 
ehitia  kanda9j  is  extant. 

y YASA  is  the  reputed  author  of  the  PurAnas :  he  is  also  the  author  of 
some  worics  more  immediately  connected  with  the  law. 

Sankha  and  Likhita  are  the  joint  authors  of  a  work  in  prose,  which 
has  been  abridged  in  verse  :  their  separate  tracts  in  verse  are 
also  extant. 

Daksha  composed  a  law  treatise  in  verse. 

OouTAMA,  is  the  author  of  an  elegant  treatise,  although  texts  are 
cited  in  the  name  of  his  father  Gotama,  the  son  of  Utathya. 

Satatapa  is  the  author  of  a  treatise  on  penance  and  expiation,  of 
which  an  abridgment  in  verse  is  extant. 

Vashishtha  is  the  last  of  twenty  legislators  named  by  Jagnya- 
VALRYA  :  his  elegant  work  in  prose  is  intermixed  with  verse. 

Besides  the  Sanhitds  above  mentioned,  there  is  extant  a  part  of 
Narada's  Sanhiti ;  and  some  texts  of  the  other  sages,  except  Kuthumi, 
Buddha,  Sdtdyana,  and  a  few  more  (  whose  Vachanas  and  names  rare- 
ly occur  in  any  compilation  )  are  seen  cited  in  the  digests  and  com- 
mentaries.^ 

The  works  of  the  sages  do  not  treat  of  every  subject  as  the  institutes 
ofMANudo;  audit  is  the  opinion  of  PmdU$  that  the  entire  work 
of  none  of  the  sages,  with  the  exception  of  Manu,  has  come  down  to 
the  present  times. 

,  ProfeMor  Stencler  enumcrmtes  forty-«x  legislators,  who  are  the  tame  aa  mentioiied 
in  the  lists  of  JAQNTiiVALKTA,  FABiaxRA,  Padma-pmiCna,  and  Mm-hruhna,  already  given ; 
and  be  oonsidera  them  aU  to  be  extant,  having  hinftdf  met  with  qnotattona  from  aU,  exeept 
J^nf,  Kuikumi,  B%ddhai  Sh^t^jfana,  tad  Soma. 


IX. 

There  are  glosses  and  commentaries  on  some  of  the  principal  insti- 
tutes, which  last,  but  for  them,  would  have  been  very  imperfectly 
understood,  nay  some  parts  thereof  would  have  been  given  up  as  un- 
meaning or  obsolete.  Various  glosses  on  the  institutes  of  Manu  are 
said  to  have  beom  written  by  the  munis  or  old  philosophers,  whose 
treatises  were  esteemed  as  next  to  the  institutes  themselves.  These, 
except  that  of  Buaguri,  do  not  appear  to  be  extant.  Among  the 
modern  commentaries,  that  by  Medhitithi,  son  of  Vira-swdmi  Bhatla, 
which  having  been  partly  lost  has  been  completed  by  other  hands  at  the 
court  of  Madana-pala^  a  prince  of  Digh,  that  by  Gobinda-roja^  and  that  by 
Dharani'-dkara  were  in  great  repute  until  the  appearance  of  KuHika 
Bhatia^s  commentary,  which  has  preference  over  the  other  glosses, 
being  considered  by  the  Pandits  to  be  the  shortest  and  yet  the  clearest 
and  most  useful.'*'  The  glosses  of  Manu  denoaiinated  the  Midhavi  by 
SAdyanichirjya  arid  the  Nanda-rija-krii  hj  Nanda-rija  appear  to  be 
known  among  the  Marhattos,  and  the  former  to  be  of  general  autho- 
rity especially  in  the  Caruatic.  The  commentary  denominated  Manwar^ 
iha-chandriki  appears  also  to  be  a  work  of  celebrity.f  Another  com- 
mentary on  Manu  called  the  Kdtaa-dhenu  appears  to  exist  which  is 
cited  by  Sri-dharacharjya  in  his  Smritusira, 

An  excellent  commentary  on  the  institutes  of  Vishnu,  entitled  the 
Voijayanli  was  written  by  Nanda  Pandita,  who  is  also  the  author  of  a 
commentary  on  the  institutes  of  Paaasaka. 

The  copious  gloss  of  Apararka  of  the  royal  house  of  Silara  is  sup- 
posed to  be  the  most  ancient  commentary  on  Jagnyavalkya,  and 
accordingly  earlier  than  the  more  celebrated  commentary  on  the  in- 
stitutes of  that  sage,— the  Miidkshara  of  Vigydneshwara,  A  com- 
mentary on  Jaonyaval&ya  was  also  written  by  Deva-bodha,  and  the 
one  written  by  Biswa-rtipa  is  often  cited  in  the   Digests. 

#  **  At  length  appeared,  (nayg  Sir  William  Jone^,)  KuUkka  Bhaitat  a  Brxhmatia  of 
Bengal,  who,  aftdr  a  painful  cuursc  uf  study  and  the  collation  of  nuiu  irons  muuusoriptii, 
produced  a  work,  of  which  it  may,  perhaps,  be  said  very  truly,  that  it  la  tbe  shortest  yet 
the  most  luminous,  the  least  ustenUtioos  yet  the  most  loarued,  the  deepest  yet  the  most 
agreeable  commentary  ever  comi>osed  on  any  aaihur,  ancient  or  modern,  European 
or  Asiatic." 

t  Thia  work  was  used  by  Monsieur  Deslongchamps  la  the  preparation  of  his  edition 
of  the  inafcitutes  of  Maxo,  and  in  hia  opioioa  il  is  in  many  iuatanoea  more  precise  and  clear 
thai  the  gloss  of  KnUuka  Mulia. 

II 
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The  Dipa-kalika  by  SMtla-pdni,  which  is  likewise  a  commentary 
'ou  Jagnyavalkya,  is  in  deserved  repute  with  the  Bengal  school.* 

The  Mitakshari  of  Vigydneshwara  or  Vigydna  Jogi,  a  celebrated 
ascetic,  although  professedly  a  commentary  on  the  institutes  of  Jag- 
NYAVALKYA,  is  in  fact  a  general  and  excellent  digest.  By  citing  the 
other  legislators  and  writers  as  authority  for  his  explanation  of  Jag- 
nyavalkya's  text  which  he  professes  to  illustrate,  and  expounding 
their  texts  in  the  progress  of  his  work,  and  at  the  same  timf  recon- 
ciling the  seeming  discrepancies,  if  any,  between  them,  and  the  text  of 
his  author,  Vigydneshwara  has  surpassed  all  those  writers  of  comment- 
aries whose  works  combine  the  utility  of  regular  digests  with  their 
original  character  as  commentaries. 

KtUluka  Bhatta^  the  celebrated  author  of  the  commentary  on  the 
Manava'dharrna'Shisira,  wrote  also  a  gloss  on  the  text  of.  Jama  or  yama, 
brother  of  the  7th  Manu. 

The  text  book  of  Goutama  was  commented  upon  by  Hara-daUd^ 
chdrjya.-f 

The  Varada-rajya,  by  Varadd  Rdja,  is  a  general  digest,  but  it  may 
be  placed  among  the  commentaries,  since  it  is  principally  framed  on 
the  institutes  of  Naraoa.  It  is  a  work  of  authority  in  the  Southern 
schools  and  especially  in  the  D'dvira  country. 

The  Mddhaviya  or  Mddhavya,  though  a  commentary  on  the  dcidra 
and  prdyaschiiia  kdndas  of  the  institutes  of  Parasaka,  is  in  fact  an  ex- 
cellent digest  and  is  of  great  authority  in  the  southern  part  of  India4 


•  ShUlci-'pani  was  a  native  of  AiUhilcf,  he  resided  at  Sahuria  in  Bengal,  and  wrote  also 
a  treatise  on  penanoe  and  expiation,  which  is  in  great  repute  with  both  schools.  Coleb. 
Dijf.  Pref.  xviii. 

t  This  commentator  was  a  resident  of  Drtfvira,  and  is  femoos  for  his  other  composi- 
tions :  his  work,  in  which  he  occasionallj  quotes  other  Smritis^  is  called  Mit(£kiharit  &nd 
must  not  be  confounded  with  Vigy(£nethwara*M  treatise  of  the  same  name. 

{  This  work  was  composed  by  Vidjfd^ran'ja  Sw(£mt\  the  eminently  learned  minister  of 
the  founder  of  VidycC-ttagara,  who,  living  in  the  fourteenth  century,  may  be  considered  to 
have  been,  as  it  were,  the  lawgiver  of  the  last  Hiuda  dynasty.  Of  the  first  and  third  kandas 
of  this  celebrated  work,  to  which  the  author  gave  the  name  of  his  brother  Mddhavcichd'rjya, 
the  basis  is  the  text  of  Par asara;  but,  as  has  been  already  explained,  having,  for  the  se- 
cond, nothing  of  that  Smriti  to  proceed  upon,  it  beeame  in  fact,  though  not  in  name,  a  gener- 
al digest  of  all  the  legal  authorities  prevalent  at  the  time  in  the  southern  part  of  India.  How- 
ever this  may  detract  in  aomo  degree  from  its    valoe  as  being  founded  in  truth  upon  no 
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There  is  a  general  and  concise  commentary  and  abridgment  of  the 
Smritis,  which  is  entitled  the  Chaturmfhgshaii  smriti  vyikhyd. 

The  doctrines  of  the  legislators  do  not  agree  in  all  respects ;  nay, 
on  certain  points  they  differ  even  from  those  of  Manu  himself;  but  it 
is  not  optional  with  us  to  reject  any  of  them,  for  Manu  enjoins  :  "  when 
there  are  two  sacred  texts  apparently  inconsistent,  both  are  held  to  be 
law ;  for  both  are  pronounced  by  the  wise  to  be  valid  and  reconcilable." 
Under  such  circumstances  a  reconciliation  of  the  contradictions  and  dis- 
crepancies was  the  only  remedy  left.  Hence  arose  the  necessity  of  a. 
complete  digest,  which,  after  harmonising  the  conflicting  authorities, 
might  lay  down  the  rules  to  be  followed  in  practice. 

Several  digests  have  for  that  purpose  been  composed  by  lawyers  o 
different  parts  of  India.  And  since  the  use  of  digests,  the  institutes 
of  the  sages  are  not  regarded  as  themselves  of  final  authority,  which 
is  to  be  sought  in  the  conclusions  and  decisions  of  the  authors  of  the 
several  digests  and  the  commentaries  partaking  of  the  nature  of  digests, 
with  reference,  however,  to  the  schools  to  wliich  they  respectively  be- 
long*, (and  which  will  be  presently  noticed.)  Even  the  institutes  of 
Manu,  the  foundation  of  the  body  of  Hindu  law,  are  in  modern  times 
looked  upon  as  a  work  to  be  respected  rather  than  to  be  implicitly 
followed* 

The  digests  in  general  contain  texts  taken  from  the  sanhilds,  with 
occasionally  comments  thereupon  and  passages,  reconciling  their  ap- 
parent contradictions  in  fulfilment  of  the  precept  of  the  great  lawgiver, 
Manu.  They,  moreover,  contain  frequent  citations  from  other  digests 
for  the  purpose  of  correcting  or  confuting  their  decisions  or  corrobora- 
ting their  own.  Occasionally  texts  of  the  Sruti  or  Vedas  and  Puranoi 
are  quoted  as  authority.     The  SnUi  is  respected  as  the  highest  authori- 


panicnlar  text,  the  general  fame  of  the  aathor  is  so  ^rerit,  resting  a  a  it  does,  not  upon  this 
work  alone,  bnt  apon  others  also,  particalarly  on  his  commentary  upon  the  VedoM',  that 
among  his  more  ardent  admlren,  he  is  held  to  have  been  an  incarnation  of  Shiva.  Str.  H. 
L.  Pref.  pp.  XV,  xvi« 

*  And  opinions  on  points  of  law  as  cnrrent  in  a  particular  school  are  given  by  the  pan- 
i*U  or  lawyers  either  in  the  langaage  of  the  aathor  of  a  local  digest  (if  suited  for  the  pur- 
pois,)  or  in  their  own,  which  harmonises  the  expositions  of  one  of  the  local  digests  imple- 
oitly  ioUowad  as  authority,  and,  in  either  case^  texts  of  sages,  if  there  beany,  corroborative 
of  those  opinions  and  expositions. 
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ty,  and  tlie  Vurattas  as  next  to  the  Smriii,  which  itself  is  next  to  the 
Sruti,  In  forming  their  opinions  and  giving  decisions  the  authors  of 
the  digests  often  have  had  recourse  to  the  following  general  maxims 
and  texts :  "  A  principle  of  law  established  in  one  instance  should  be 
extended  to  other  cases  also,  provided  there  be  noimpediraeut/^  "  Be- 
tween rules  general  and  ppecial,  the  special  is  to  prevail/^  "  If  there  be  a 
contradiction  between  a  Sruti  and  a  Smriii,  the  former  is  to  be  followed  in 
preference  U  the  latter ;  but  if  there  be  no  such  contradiction,  the  SuirUi 
should  be  acted  upon  by  the  virtuous  just  as  the  Vedas*'  (Jabali.) 
*^  Should  there  be  a  contradiction  btjtween  a  Smti,  and  Smriti,  the 
former  must  be  followed  without  consideration  of  any  matter'  {Bhabi- 
shya  Purann,)  '' Wherever  contradictions  exist  between  .Vn/^i,  Smriti  and 
PurAria,  there  the  Sruti  is  preferable ;  but  where  a  contradiction  ex- 
ists between  a  Smriti  and  a  Purdftn,  there  the  Smrifi  is  to  be  held  in 
preference"  (  Vyasa.  )  "  If  two  texts  (of  Rifthijf^  differ,  reason  (or  that 
which  it  best  supports)  must  in  practice  prevail"  (Jaonyavalkya.) 

The  various  digests  have  not,  however,  treated  of  all  parts  of  the 
Dharma'8hasira,  nor  have  they  arrived  at  the  same  conclusion.  The 
variations  in  the  doctrines  of  the  digests  have  led  to  the  formation  of 
the  different  schools.  The  digests,  with  reference  to  th^  discrepancies 
existing  among  them,  may  be  said  to  be  of  five  classes,  each  of  which 
lias  been  adopted  as  authority  in  some  particular  part  of  India,  and 
thus  have  been  formed  the  five  schools  or  divisions  of  Hindoo  law. 
These  schools  are— the  Gourtf/a  (Bengal,)  the  Benares,  the  Mithild 
(North  Behar,)  the  Maharashtra  (the  Marhatta  country,)  and  the 
Drdtira,*  The  original  Smritis  are  of  course  common  to  all  of  them, 
but  they  have  each  given  the  preference  to  the  doctrines  inculcated  in 
particular  digests ;  and  the  texts  of  the  sages  must  be  used  in  the 
same  sense  as  propounded  in  the  particular  digests  adopted  in  each 
of  the  schools.  Of  tliose  five  schools  two  may  be  said  to  be  the  princi- 
pal,— the  Benares  and  Bengal :  the  other  three  being  in  most  respects 
assimilated  to  the  Benares  school. 

The  Mitikshara  of  F'r/yineshwara  is  the  chief  guide  of  tlie  Benares 
school.  "  The  range  of  its  authority,"  says  Mr.  Colebrooke,  "  is  far 
greater  than  that  of  any  of  the  other  di^^ts  ;  for   it   is  received  in  all 

*  The  DrtCvira  tichool  is  that  of  the  whule  of  the  sonthero  portion  of  tho  Peninsula  of 
of  India.  It  18  termed  by  Sir  William  Macnaghten  'the  acbool  of  Dokban/  which  is  a  cur- 
ruptionof  thei?auscrit  word  *  dakshina*  (south.) 
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the  schools  of  Hindoo  law  from  Benares  to  the  southern  extremity 
of  the  Peninsula  of  India,  as  the  chief  gronnd-work  of  the  doetrines 
which  they  follow,  and  as  an  authority  from  which  they  rarely  dissent.'' 
The  law  books  used  in  the  different  provinces,  except  Bengal^  agree 
in  generally  referring  toHhe  authority  of  the  MUdkshard^  in  frequent- 
ly appealing  to  its  texts,  and  in  rarely^  and  at  the  same  time  modestly 
dissenting  from  its  doctrines  on  particular  questions.  That  dissent 
consists  in  inculcating  certain  doctrines  not  contained  in,  nor  sanc- 
tioned by,  the  MUaksAara;  and  the  adoption  ofsome  of  these  doctrines 
and  the  use  of  the  books  inculcating  such  doctrines  distinguish  each 
of  the  minor  schools  from  tliat  of  Benares.  The  other  works  which 
concurrently  with  the  Miidkshari  are  preferentially  respected  in  the  pro- 
vince of  Benares  are  the  F/ra-m»6*(7£Ai^a  by  ^/ra  Misra,  the  ParasU" 
rama-mddhava,  the  Vyavahira^mddhava^  the  commentaries  on  the 
MUikshard  by  Vireshwara  Bhatta  and  Balam  Bhatta,  the  Ifirnaya- 
stndhu,  and  the  Vlvdda-t&ndava  and  other  works  of  Kamalikara. 

The  leading  authorities  of  Mithild  arc  the  Vivkda-ratnikara*,  and 
Fivdda^chinlimani-f.  The  Vivida-chandra  by  Lakshmi  or  Lakshimi 
Devi  is  likewise  much  respected  in  that  school  J.  The  works  which 
concurrently  with  the  above  are  of  great  weight  in  MithilA  are  the  trea- 
tise on  xnheviteincQhy  Srikaraehdrjya,  the  Madana-pdrijaia^,  iho  Smriii" 
sira  or  at  full  lengtli  Smrityariha-sdra  by  Sri-dhardchdrjya,  the  Smritu 

•  ViocCda-ratncCkiira  was  compiled  uinler  the  siipcriuteavlence  of  ChoHdeahwara,  the 
ininii»t*r  of  Mara  Sinha  Devn,  kiaj?,  of  Mithila.  Chandeshvarfi  himself  is  also  the  reputed 
anthor  ofsome  laf  tracts  Tlie  V>aiwAdra-raf»<^Aara,  compiled  under  the  supfrintendence 
of  tlic  *ime  minister,  is  also  of  great  authority  in  Mithild. 

t  This  work  was  compoeotl  by  Btchaspati  llisra,  who  was  also  the  author  of  several 
other  works,  naioely.tho  Vf/avah(^ra'chinii\nMni,  &c.  commonly  cited  by  the  namoof  iliVra. 
these  aUi  are  of  great  anthority  in  Mitliila.  Mr,  Colcbrooke  say.i  :--' No  more  than  tenor 
twelve  generations  have  passed  since  he  Bourished  at  Semoul  in  Tirhoot.— Colob.  Dl^g 
pref.  p.  XT. 

^  This  learned  lady  set  the  name  of  her  nephew  Mi^aru  Afiira  to  all  her  composi- 
tions on  Uw  and  philosophy,  and  took  the  titles  of  her  works  from  the  then  reignuig  prince 
Cha^ra  Sinha,  grandson  of  Ham  Sinha  Deoa.-lbid.  prefc  pp.  15  &  16. 

I  This  treatise  was  composed  by  Virt^wara  Bhatta,  and  is  named  in  honor  of  ilf«- 
dana-p^la.  a  prince  of  the  Jat  race,  who  reigned  at  K^ihtha-nagara  or  Digh,  and  who  is 
apparently  the  «ime  who  gives  title  to  the  iRfodami-.i-oAi  dated  in  the  15th  century  of 
tJSXtmbat  Era  (Coleb.  Dig.  pref.  xvii,  *  W.  hU.  pref.  xi.J)  Sir  William  Macnaghten  calls 
the  nthor  '  AfoJcmop^dAyiV^'  This  work  chiefly  treato  of  (TcAira  and  vsa^ira  Unda 
and  aln    preraiU  'in%o  BSarhatta  oouutry. 
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sira  or  Smriti-samuchyaya  by  Harinithopadhyiya,  and  the  DwoUa" 
parishuMa  by  Keshava  Misra.  In  the  Marhatta  school  (or  in  the  pro- 
vince of  Bombay)  preference  is  given  to  the  Vyavahdra-mayukha  of 
liila-kantha,*  the  Nimaya-sindhuf,  the  HemidriX,  the  Vyavahara' 
kausiubha  and  Parasurrdma'm&dhava,  The  works  of  paramount  autho- 
rity in  the  Dr&vira  school  (that  is  in  the  territories  dependant  on  the 
Government  of  Madras)  are  the  Midhaviya,  the  SmrUi-chandrika^ 
and  the  Sara8W(Ui'vUisa.% 

These  are  the  law  tracts  specially  followed  by  the  last  three  schools 
on  account  of  their  adopting  certain  doctrines  that  are  inculcated  by 
those  books  but  have  no  place  in  the  MiiaJcshari,  which  in  all  other 
points  is  respected  as  the  main  authority  of  all  those  schools  of  law. 
In  Vrissa  too^  which  is  now  connected  with  the  province  of  Bengal, 
the  MiiiisharA  is  of  paramount  ai:rthority,  together  with  which  are 
received  there  the  works  oi  ahanibhokara  Bifpei  and  Udaya-kara  Bajpei. 
Bengal  Proper  has  alone  taken   for  its  chief  guide  in  matters  of  in- 

*  This  is  the  sixth  of  the  twelve  treatises  bj  the  same  author  all  bearing  the  same 
title  Maf^LkhA^  and  the  whole  is  designated  collectively  the  '  Bhagovai^bhtCskara,*  The 
other  eleven  treatises  of  this  anthor  treat  of  religioas  duties,  roles  of  condact,  expiation,  &c. 

t  By  KamakCkara  Bkatta  Ktfshthara.  lb  was  written  246  years  ago.  It  treats  prin- 
cipally of  ^chdCra  and  Prtfyaachitta^  touching  incidentally  only  on  questions  of  a  legal 
nature.  This  work  is  of  considerable  authority  at  Benares,  as  well  as  amongst  the 
Marhattas, 

%  By  ffemdCdri  Bhaita  KMiteara.  This  is  a  work  of  antiquity :  it  contains  twelve 
divisiona  and  treats  of  all  subjects,  and  is  respected  in  many  of  the  schools.  Vopn-deva,  au- 
thor of  the  celebrated  Grammar  '  Mugdha'-vodha,*  is  also  said  to  be  the  author  of  this  great 
work  f  Hemddri,) 

§  By  DevcCnanda  Bhaita.  "This  excellent  treatise  on  judicature  is  of  great  and 
paramount  authority,  as  I  am  informed,  in  the  countries  occupied  by  the  Hindu  nations  of 
JDravira,  Toilanga^wnd.  Carwfta,  inhabiting  the  greatest  part  of  the  Peninsula  or  Dekhin,*' 
Note  by  Colebrooke  to  his  preface  to  the  DiyorhhtCga,  p.  iv. 

^  This  is  a  general  digest  attributed  Uy  Pratdpa-rudra  Deva  MahtC  t  oCja,  one  of  the 
princes  of  the  K(Chatya  family,  who  established  themselves  to  the  north  of  the  Crishna 
where  they  fixed  their  seat  of  government,  which,  extendingitself  by  conquest,  became  the 
second  empire  to  the  southward.  The  second,  comprehend?,  as  it  does,  the  territories  now 
belonging  to  Hyderabad,  the  Northern  Circara,  a  considerable  portion  of  the  Carnatic,  ami. 
generally  speaking,  the  whole  of  the  countries,  of  which  the  ToUanga  is  at  present  the 
epoken  language.  This  work,  probably  composed  by  his  direction,  became  the  standard 
law  book  of  his  domiaiona.— See  Str.  H.  L.  preC  pp.  xri,  xvii.  ^ 
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heritance*  the  Ddya-bhdga  oi  Jimita-vihanQy  which  is  on  almost  every 
disputed  point  opposite  to  the  Mitikahari :  its  authority  is  supreme. 
This  celebrated  treatise  forms  apart  of  his  digest  termed  Dharma-raiua. 
Jindta-vhhanay  therefore,  may  be  styled  the  founder  of  the  Bengal 
Bchool.f  The  arguments  by  which  he  establishes  his  own  opinions  are 
treated  with  great  ability;  quotations  from  his  work^  or  references 
to  it^  have  been  made  by  all  the  authors  of  the  law  tracts  current  in 
Bengal.  The  other  works  of  great  authority  in  Bengal  are  the  Diya- 
iatiwa,  the  Su-bodhini,  which  is  a  commentary  on  the  Ddya-bh&ga 
by  Sri'krUhna  Tarkdlankdra,  and  the  Ddya-krama^angraha,X 

The  Ddya-tattwa  is  that  portion  of  Raghu-nandanafs  Smriti-taUwa^ 
which  treats  of  inheritance.     It  is  a  short  and  concise  composition  of 

*  It  is  indeed  in  this  branch  of  the  law  that  one  wonld  find  a  great  difbrenoe  in 
doctrine. 

t  jimi(U9r9dhana  h  said  to  have  reigned  on  the  throne  of  ShtCU-v^nkma.  He  ia  pro- 
bably the  nme  with  jim^a-ketu,  a  prince  of  the  race  of  Sil^ra  who  reigned  at  Tagara ;  and 
he  is  mentioned  in  an  ancient  and  anthentic  intcription  found  at  SaUet.  ( Fide  Aaiatio 
ReMarchea,  yoL  i.  pp.  967  (*  361.) 

"It  was  an  obrious  conjecture  that  the  name  of  this  prince  had  been  fixed  to  a  treatise 
of  law  composed  perhaps  under  his  patronage  and  by  his  directions.  That  however  is  not  the 
opinion  of  the  learned  in  Bengal,  who  are  more  inclined  to  suppose,  that  the  author  really  bore 
the  name  which  is  affixed  to  bis  work,  and  was  a  professed  lawyer  who  performed  the  func- 
tions of  Judge  and  legal  adviser  to  one  of  the  most  celebrated  of  the  Hindu  serereigns 
of  BengaL  No  evidence,  howeyer,  has  been  adduced  in  support  of  this  opinion;  and  the 
period  when  this  author  flourished  is  therefore  entirely  uncertain."— Coleb.  D(£,  bht^, 
pref.  pp.  xi,  xiL 

t  Sir  William  llacna^hten  adds  to  the  above  number  the  compilations  termed  Vyar 
vtutk^rnava,  the  FivoTitfrmava,  or  Vividdrnava-utm  and  the  Viv^da-blumgi^rnava,  Thn 
first  of  these  has  not  been  translated  nor  doea  it  appear  to  be  used  by  the /Niiidtf«.  These- 
cond  was  disapproved  of  by  Sir  William  Jones,  and  is  seldom  made  use  of  by  the  PandUt, 
the  translation  of  it  too  was  considered  by  that  learned  Judge  as  having  no  authority. 
(See  his  letter  hereafter  inserted.)  The  third,  namely,  the  vM<2a-5toii^riiaca,  the  tians- 
lation  whereof  is  known  by  the  name  of  *  Colebroeke's  Digest,*  is  a  general  digest,  which 
cites  texts  of  most  of  the  sages  and  passages  from  the  works  of  all  the  schools,  and  comments 
thereupon.  It  is  therefore  a  work  not  only  for  the  Bengal  school  but  also  for  the  other 
schools,  and  has  been  actually  used  as  such  by  8ir  Thomas  Strange,  and  Mr.  Colebrooke, 
and  also  by  the  Ptrnditt  of  the  different  schools,  as  will  be  found  on  reference  to  the  two 
volumes  of  Strangers  ElemenU  of  Hindu  law,  and  the  second  volume  of  Mscnaghten's 
Principles  of  Hindu  law. 

I  The  Swuiiuiaiiwa  of  Raghm-nandana,  who  is  commonly  called  Sm^rta  Bhaittteh^r' 
jfOf  It  the  greatest  antiiocity  as  regacdJi  the  dMra  and  prdyoichiUa  k^ndoi  of  the  DAorms- 
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the  law,  in  which  Jimita-vahana's  doctrines  are  in  general  strictly  fol- 
lowed, but  commonly  delivered  in  his  own  Wrds,  or  in  brief  extracts 
from  JimuiU'vihanas  text.  On  a  few  points,  however,  Raghu-nandana 
differs  from  Jwaita-vdhana,  and  in  some  instances  supplies  that 
author's  deficiencies. 

The  Ddi/a-krama-sangraha  is  an  original  treatise  by  Sii-krishna 
Tarkdlankira,  and  contains  a  good  compendium  of  the  law  of  inheri- 
tance according  to  Jimdta^vdhana's  text,  as  expounded  in  his  com- 
xnentary. 

The  Daya-rahasya  or  Smriii-ratnavali  of  Ram-natha  Vidyavachas- 
jmii  obtains  a  considerable  degree  of  authority  in  some  of  the  districts 
of  Bengal ;  it  differs,  however,  in  some  material  points  from  both  J*- 
muta-vahana  and  Rayhu-nandana^  and  thus  tends  much  to  disturb  the 
certainty  of  the  law  on  some  important  questions  of  frequent  occurrence. 

The  other  treatises  on  inheritance  according  to  the  doctrines  recei- 
ved in  Bengal,  are  the  Daya^nirnaya  by  Sri-kara  Bhattachirjya  and  a 
few  more,  which  are  little  else  than  epitomes  of  the  works  of  Ragfm-- 
nandaua  and  Jimuta-vahaiia. 

There  are  several  commentaries  on  the  Daya-bhiya.  The  earliest 
of  these  is  that  of  Srhndth  A  charjya  Churd-mani  which,  though  fre- 
quently cited  by  ISri-krishria  to  correct  or  confute  opinions  therein 
expressed,  must  be  acknowledged  as,  in  general,  an  excellent  exposi- 
tion of  the  text,  and  was  a  great  authority  before  the  appearance  of 
JSri'krishna's  commentary :  even  now  it  is  respected  as  authority  on 
points  not  contradicted  by  Sn-kHshna. 

Shattra  ill  the  pruviuoe  of  Beugal,  and  U  u  oouiplete  digest  of  those  two  kandas.  It 
comprises  tweuty-scven  tcUiwat  C  books,)  tweut>-foiu*  of  wUich  respect  the  iCchcCi-a  aud 
pr^yatchiita  h(inda»f  and  thi*ee  buoks  treat  of  three  of  the  eigUtecu  branches  of  tlio  vya- 
vah(£ra  hcCnda  :  y'lz.  the  Daya-taitwa  which  is  on  iidicricauce,  the  vyavahara-iattwa  which  is 
ou  jurisprudence,  and  the  D'lbya-iaXlwa  which  t.v.uts  of  ordeulb.  tiir  \MIliaiu  Jones  uuys  : 
'*  his  digest  approaches  nearly  in  merit  aud  iu  meihod  to  the  digest  of  Juiitiniau."  Rajiu- 
nandana  flourished  in  the  Kith  century,  for  he  waa  jupil  of  Touu-rfct^o  S<£rva-hhouma,  aud 
studied  at  the  Sitme  time  witli  three  other  disciples  uf  the  same  preceptor  wlio  likewise  have 
acquii*ed  great  celebrity  ;  viz.  Shiromanh  KrUhr^xnanda  aud  Cfujitauya:  the  latter  is  the 
well  knowu  fouuder  of  the  religious  order  and  sect  of  the  vmhniva*,  aua  the  date  of  hid 
birth  being  held  memorable  by  his  followers,  it  is  as  usccrtoiued  by  his  horoscope,  said  to  be 
still  preserved,  as  well  as  by  the  expi-ess  mention  of  the  date  of  his  works  to  have  been  1411 
of  the  iS^il-a  Era  answering  to  Y.  C.  1489;  oooMa(iwnt\y  JRaghu-nandana  being  his  con- 
Umporof}'  must  have  flourished  at  the  begioniog  of  thu  iCth  century.    Da.  6/ii.  pref.  p.  xii. 
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The  next  in  order  of  time  is  the  gloss  of  Aehyuin  Chakra^artti 
{  author  likewise  of  a  commentary  on  the  Shriddha-viveka.)  It  cites 
frequently  the  gloss  of  Chtird-mani^  aad  is  itself  with  that  of  Ch6r&-mani 
quoted  by  Maheshwara.  This  work  is  upon  the  whole  an  able  inter- 
pretation of  the  text  of  Ji/mita^vdhana,  The  commentary  by  Maheah- 
UHura  which  is  posterior  to  those  of  Cfdri-mani  and  Achyuta  is  probab- 
ly anterior  to  SrUkrUhnd 8  commentary,  or  at  least  of  nearly  the  same 
time;  for  they  appear  to  have  been  almost  contemporary,  the  former 
seemingly  a  little  elder  of  tlie  two.*  They  differ  greatly  in  their  ex- 
positions of  the  text,  both  as  to  the  meaning  and  as  to  the  manner  of 
deducing  the  sense,  but  neither  of  them  affords  any  indication  of  having 
seen  the  other's  work.  The  gloss  by  Maheshwara  is  for  the  greater 
part  an  able  interpretation  of  the  text  of  Jimuia-vahana,  '*  The  com- 
mentary of  Sri'trishna  Tarkalankira  (says  Mr,  Colebrooke,  and  very 
justly  too,)  is  the  most  celebrated  of  the  glosses  of  the  text  of  the 
Diya-bhaga.  It  is  the  work  of  a  very  acute  logician,  who  interprets 
his  author  and  reasons  on  his  arguments  with  great  accuracy  and  pre- 
cision, and  who  always  illustrates  the  text,  generally  confirms  its  po- 
sitions, but  not  unfrequently  modifies  or  amends  them.  Its  authority 
has  been  long  gaining  ground  in  the  schools  of  law  throughout  Bengal; 
and  it  has  almost  banished  from  them  the  other  expositions  of  the 
Ddya4fkiga ;  being  ranked,  in  general  estimation,  next  after  the  treatise 
of  Jimuta^vahana  and  of  Raghu-nandana.^* 

Of  the  remaining  commentaries  one  bears  the  name  of  Raghu-nan- 
dona.  It  is  indeed  a  poor  production  and  is  strongly  suspected  of 
bearing  a  borrowed  name ;  or  if  it  be  at  all  the  work  of  the  celebrated 
author  of  the  Smrtii^tattwa,  it  must  be  the  earliest  production  of  his 
pen.  The  commentary  by  Ram-bhadra  Nyiya-lankdra,  is  not  generally 
in  use ;  and  the  commentary  written  by  KrUhna^kdnta  Sarmd  of  Nudea 
is  neither  complete  nor  in  use.  All  these  commentaries  on  the  Diya^ 
bhaga  have  of  late  been  printed  with  the  text  by  Baboo  Prosunno 
Coomar  Tagore. 

Rdma^dtha  Vidfd'vdchaspati,  the  author  of  Daya-raltasj/a,  has  also 
written  a  commentary  on  tlie  Ddya-bhdga. 

•  The  grMt  grandaom  of  botli  these  writcM  were  living  in  180«  :  and  the  grandson 
<dn]s|rter'eMm)or9rr*ruAiiawavallveinl790.  Both  consequently  must  luive lived  in  the 
fir*%|flrt  of  the  la«t  ctmurj.— Coleb,  D4.  hhi.  pret  p.  Til. 

Ill 


XVUl. 

Kdahi'Tima  has  written  a  uaeful  commeatary  on  the  Ddya^iatitoa  of 
Raghu'itandana^  which  nearly  agrees  with  the  views  taken  by  Sri-krishna 
in  his  interpretation  of  the  DAya-bhaga, 

These  are  the  five  classes  of  law  tracts^  which  are  severally  respected 
by  the  five  schools  or  divisions.*  It  must  not,  however,  be  inferred 
that  each  of  these  classes  of  law  tracts  is  respected  solely  by  a  parti- 
cular school,  and  not  at  all  by  the  other  schools;  the  fact  is,  that 
each  is  of  paramount  or  leading  authority  with  a  particular  school, 
and  at  the  same  time  is  on  general  and  uncontradicted  points  respect- 
ed as  authority  in  the  other  scliools,  though  of  course  in  subordina- 
tion to  that  which  is  preferentially  used  by  them  severally.  A  class  of 
law  tracts,  which  is  of  paramount  authority  with  one  school,  may  also  be 
regarded  as  of  unquestionable  authority  in  another  school  on  points  re- 
garding which  no  rules  are  prescribed  in  the  books  preferentially  used 
in  that  school.f 

*  Mr.  Morley,  however,  in  his  recapitulation  sub^Uvides  the  DnCvhra  division  into 
three,  namely  J>ri£vira,  CarndtaMa,  and  ^tu/ro,  and  mentions  the  books  preferentially 
used  in  each  of  the  schools  of  Hindu  law.    They  are  as  foUows: 

I.  Bengal  School : — Dharma-raina  (i.  e.)  D(iya-bhi£ga  and  its  commentaries  by  SrC 
krithna  Tark(£lQnk<{ra  and  Srxndth^chirjya  Chur(£-mani,  Diya-krama-taitgrahiL,  Smrtti^ 
tattwa.  (its^  DcCya-tattwa,     Vlvxridrnava-selu,  VivcCda'sircCrnava,  8t  Viodda-bhangt^rhatHi, 

II.  MifhilcC  School '.-^VircCda-rattK^kar a,  Viv(ida<hiHtimanit  AiitcMiarcC,  Vyava- 
h(Cra'ehint(£manif  Dwoita'parishUhtay  Vivadfi-chandra,  Smriti'tf^ra  or  Smtiti'tamuchchnya* 
and  Madana-p£rij(£ta. 

III.  Benares  S(3biOo\:^Mit<£lc9hani,  Vira-mitrodaya,  Mddkaviya,  VivXda-tcCitdara 
and  Nirnayct-sindhu, 

IV.  Mah(frdshtra  School i-^Mayikha,  MitcCkthara,  Nirnayasinhu,  Hemddri,  Smriti 
kouituhka,  and  MdCdhavtya, 

V.  DrcCvira  School  .— 

DrtCvira  Division  :—MU<^k*hari^,  MtCdhaviya,  Sttraswati-vUdCta  and  Varad(£'r<£jya* 
Kanu£taka  Division  :'^Mi£dkMtya,  MU(fk«Uar(£,  Saraswaii-vUita. 
AHdraDiy\a\orL:^MUdhiha»d  iidCd/uMiya,  Smnti-chandfikt^,  9xid  Saratwiti'Viidia. 

t  Thus  in  Strange's  work  on  Hindu  law,  which  is  principally  designed  for  the 
Karhatta  and  Dn£vira  schools,  works  of  paramount  authority  in  Bengal  have  been  cited  on 
the  general  points  and  also  on  points  not  touched  upon  in  the  law  tracts  chiefly  used  in 
those  schools.  In  the  first  of  the  above  two  ca&es  the  Bengal  authorities  are  regarded  as 
tseoondary  to,  or  corroborative  of,  the  authorities  of  those  schools,  while  in  the  second  case 
the  authorities  of  the  Bengal  school  miuit  be  regarded  as  also  unquestionable  authorities  in 
the  said  schools  by  reason  .of  having  supplied  the  defioiency  in  the  law  tracts  adopted  by 
liem.    It  will  also  be  found  from  the  second  ydonie  of  Sir  William  Hacnaghtea's  work 


XIX. 

Of  the  treatises  on  adoption,  the  DaUaka-mimdntA*  of  Nanpa 
PaiuHta,  the  author  of  the  Voijojanti  and  the  Pratil&kshara^  and  the 
Dattaka-chmidriki^  by  Devinanda  Bhatta,  the  author  of  SmHti- 
chandriki^  (ante,  p.  xiv^)  are  the  most  esteemed:  they  are  almost  equal- 
ly respected  all  over  India,  the  law  of  adoption  not  exhibiting  much 
cooflict  of  doctrines  between  the  several  schools^  although  some  dif- 
ference of  opinion  may  bd  observed  amongst  the  individual  writers. 
It  most  be  remarked,  however^  as  an  important  distinction,  that  where 
they  differ  the  doctrine  of  the  Dattaka-chandrikA  is  adhered  to  in 
Bengal  and  1^  the  Southern  jurists,  while  the  Daiiaka-mimdmA  is 
held  to  be  an  infallible  guide  in  the  provinces  of  MiihUi  and  Benares. 
In  addition  to  these  two  treatises^  there  are  the  DaUa-mimijud  by 
Vidyaran^m  SwAmd,  the  DatU-ckoHdrika  by  GM^mdevm  BAJpei,  the 
Daita-dipaka  by  VyA$Aehifjya,  the  Daitrnka-knuiubha  by  Nigoji 
Bkaiia,  the  Dattaka^kA$hana  by  Kris/ma  Mi$ra,  the  Daitaka-Ulaka 
by  Bhava-deoa  Bhaiim,  and  the  DsUaka-siddhaniu^fminjari  by  RAma- 
krishna,  which  are  genend  digests  of  the  law  of  adoption,  but  they 
appear  to  be  rarely  used  or  cited  by  the  lawyers.  There  is  another 
treatise  on  adoption  called  the  Datiaka-tUmaya,  which  is  a  compiN 
ation  of  a  celebrated  Ptmdil  of  the  name  of  Sri-naiha  Bhaiia.  This 
work  was  translated  by  Mr.  Blaequiere,  but  the  translation  has  not 
been  published.^ 

on  HiMdmUM,  which  is  eompoted  of  precedents  or  admitted  law  opinions,  that  the  Pandit$ 
hare  on  g^avtl  or  nncoBiradicted  points  indiscriminately  cited  the  authoritiea  of  any 
school,  thoQ^  the  cases  in  whioh  they  gave  their  opinions  appertained  to  a  particular  pro- 
Tineei  aadtbatin  the  cases  of  one  country  they  have  oiled  the  authoritiee  of  another  pro- 
vince or  school  whenever  on  points  at  issae  they  found  no  rules,  prescriptive  or  prohibi- 
tory, in  the  law  tracts  of  the  former  province  or  school. 

•  Mr.  Sutherland  concludes  his  remarks  upon  the  Daitaka-mimt^nsd  by  saying,  that 
«' it  is  on  the  whole  compiled  with  ability  and  minute  attention  to  the  subject,  and  seems 
not  nnworthy  of  the  celebrity  it  has  attained.'* 

t  The  Daitakm-ehoMdriki  is  a  eonoise  treatise  on  adoption  and  is  supposed  to  be  the 
basis  of  Nandm  Pandita't  more  elaborate  work-  Many  of  the  Pandits  of  Bengal  attribute 
this  work  to  the  late  Baghwwumi  Vidyd^bhUthana^  spiritual  adviser  of  the  Rijd  of  Nnddea 
and  a  distinguished  Aisdil  wbo  flourished  in  the  Utter  part  of  «/a^aa-iK^Ma*«  lifSa,  and  if 
said  to  have  assisted  Mr.  Colebrooke  in  the  preparation  of  his  translation  of  the  D^ya* 
hkdga  and  MU^ktlmrd,  One  of  the  grounds  of  soch  attribution  is,  that  by  putting  together 
consecntirely  the  first  letter  of  ths  fim  sad  third  lines  and  the  last  letter  of  the  second 
aad  forth  Hues  of  the  last  verse  of  the  book  the  name' Jta^Att-iMtiii*  is  fojonod. 

t  Ses  jiifii  is  thsOoaiidwaikni  f  Hindu  Law,  p>  adil 


XX. 

An  excellent  commentary  on  the  Daiiaka-mimatisii  and  Datiaka- 
chandrikd  has  been  recently  written  and  published  by  Bharat'Chandra 
Shiromani,  a  celebrated  lawyer,  and  at  present  the  professor  of  Hindu 
law  in  the  Government  Sanscrit  College* 

Besides  the  above,  there  exist  several  other  digests  and  commen- 
taries. These  are  the  Acharj^a-chandrika  by  Sri-uith&chdrjya,  mn o( 
Sri'karAch&rjya^  both  celebrated  lawyers  of  the  3ii/At/<{  school;— the 
Vyavahara-kali  of  Bhava-deva  Bhatta,  also  called  Bala-ialabhi-bhu^ 
janpa,  author  of  the  rituals  much  consulted  in  Bengal ; — the  Brahmana- 
sarvaswa^  IfpAyc^sarvaswa,  Pan(hta'8arvasfaa,9JiA  the  other  treatises  by 
Haliyudha*  which  are  chiefly  cited  in  the  Bengal  digests  ; — the  sublime 
works  of  UdoyandcAAJya.  the  reviver  of  the  rational  system  of  philo- 
sophy ; — Hie  Calpa-iaru  by  Lakshmi-dharaj  who  also  composed  a  trea- 
tise on  the  administration  of  justice  by  command  of  Govinda-chandra, 
a  king  of  Kdski  sprung  from  the  Vdslava  race  of  Kiyasthas ; — the 
Govinddmava,  composed  under  the  superintendence  of  the  same  prince 
by  Nara  Sinka,  who  was  the  son  of  Ram-chandra,  the  grammarian  and 
philosopher ; — the  ParasU'rama-praUpa,  a  general  digest  composed  by 
order  of  Sabiji  Pratapa,  Raja  of  the  Eastern  Telinga  country,  about 
five  hundred  years  ago.  The  Vyavahdra  Shwikdra  by  Ndgoji  Bhatia ; 
the  Madana-ratna  by  Madana  Sinha,  an  ancient  work  of  notoriety 
treating  of  the  dchdray  vyava/mra,  and  prdyashchitia ; — the  dchiraka  a 
work  principally  on  achdra  and  vyavahdra  by  Shankara  BJiaita  Kashi- 
kara ; — the  Dyota,  a  general  digest  written  more  than  a  century  SLp^o  by 
Goga  Bhatia  Kdshi-kara ; — ^the  Dinakara-udyota,  a  work  on  Achdra 
and  vyavahdra  by  Vishwa-rupa  Rdmaka  Goga  Bhatia  KdaB-kara; — 
and  the  Prithibi-chandroda,  which  also  is  a  general  digest.  Most  of 
these  works  are  not  now  in  use,  but  their  texts  are  cited  in  many  of 
the  curreiit  digests  and  commentaries.  The  work  of  Jitendriya  is  ci- 
ted in  the  Mitdkshard,  Ddya-bhdga,  and  other  books.  And  the  works 
of  Goi'chandra^  Grahtshwara^  Dhdreshwara,^    Bala-rupa^   Haruhara, 

•  This  great  Pandit  was  the  spiritual  guide  o?  Zakshnuuia  Senof  a  renowned  mon»ircli, 
who  gjave  his  name  to  an  era  of  which  upwards  of  seven  hundred  years  have  expired. 
HMifudha  Wiis  a  descendant  in  the  fifleonth  degree  of  BfuUta  IScCrcCyana,  author  of  the 
Veni-tanhtiiXi,  (a  celebrated  drama,)  and  one  of  the  five  vedantists  who  were  brought  from 
Kunouj  by  R(ij<£  A  disura,  and  whose  descendants  are  aknost  all  the  Bfirhi  and  Bxraidra 
brdhmint  of  Bengal. 

t  D/dreshvoara  is  said  to  bo  th«  Mpi«  9^%jU4M»i^    VHe  Cobb.  Pig  prcf.  p.  :u. 


take-        Murdri  Misra,  and  many  others  are  occasionally  alluded  to   in  the 
^^         Vivida^bhangimaoa  and  some  other  digests. 
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Since  the  establishment  of  the  British  empire  in  India  three  digests 
have  been  composed  in  Sanscrit.  The  first  of  these  is  the  Vlvddimava' 
seiu*  compiled  at  the  request  of  Mr.  Warren  Hastings.  This  work 
was  proposed  as  early  as  the  18th  of  March  1773,  at  the  opening  of 
the  Court  of  Sudder  Dewanny  Adawlut  in  Bengal.  In  the  following 
year  a  translation  of  the  work  was  made  by  Mr.  Halhed  and  published 
under  the  title  of  "A  code  of  Gentu  Laws.'*  This  work,  however, 
was  disapproved  of,  and  its  translation  was  condemned  by  Sir  TVilliam 
Jones  for  reasonsf  set  forth  in  his  letter  to  the  Chief  Government  of 
India,  in  which  he  strongly  recommended  the  enforcement  of  the 
Hindu  law  and  the  compilation  of  a  better  code.  The  sentiments  ex- 
pressed in  that  paper  are  truly  worthy  of  him.  "  Nothing  ( he  says  ) 
could  be  more  obviously  just  than  to  determine  private  contests  accord- 
iug  to  those  laws,  which  the  parties  themselves  had  ever  considered 
as  the  rules  of  their  conduct  and  engagements  in  civil  life ;  nor  could 
any  tiling  be  wiser  than,  by  a  legislative  act^  to  assure  the  Hindu  and 


*  This  work  was  compiled  by  several   FandiUt  of  whom  Jagan-ndthay  author  of  the 
Digest  translated  by  Mr.  Colebrooke,  was  one. 

t  "  It  (says  the  learned  judge  alluding  to  the  work  in  question)  by  no  means  obvi- 
ates the  difficulties  before  stated,  nor  supersedes  the  necessity  or  the  expedience  at  least  of 
a  more  ample  repository  of  Hindu  laws,  specially  on  the  twelve  different  contracts  to  which 
Uipian  has  g^ven  specific  names,  and  on  all  the  others,  which,  though  not  BpecifiooUy 
named,  are  reducible  to  four  general  heads.  The  last  mentioned  work  is  entitled  the 
'  VtvddcCmavO'tetmj  and  consists,  like  the  Roman  digest,  of  authentic  texts  with  the  names 
of  their  several  authors  regularly  prefixed  to  them,  and  explained  where  an  explanation  is 
requisite,  in  short  notes  taken  from  commentaries  of  high  authority.  It  is  as  far  as  it 
goes  a  very  excellent  work ;  but  though  it  appear  extremely  diffuse  on  subjects  rather 
Gurions  than  uaeAil,  and  though  the  chapter  on  inheritance  be  copious  and  exact,  yet  an- 
other important  bimnoh  of  jurisprudence,  the  Uw  of  contracts,  is  very  succinctly  and  su* 
perficially  discussed,  and  bears  an  inconsiderable  proportion  to  the  rest  of  the  work.  But 
whatever  be  the  merit  of  the  original,  the  translation  of  it  has  no  authority,  and  is  of  no 
other  use  than  to  suggest  inquiries  on  the  many  dark  passages  which  we  find  in  it :  pro- 
perly speaking,  indeed,  we  eannot  call  it  a  translation;  for  though  Mr.  Halhed  performed 
his  part  with  fidelity,  yet  the  Persian  interpreter  had  supplied  him  only  with  a  loose  in- 
judicious epitome  of  the  original  Satucrit^  in  which  abstract  many  essential  passages  are 
omitted."  Mr.  Colebrooke,  by  quoting  the  above  remark  in  the  preface  to  the  Digest, 
and  not  making  any  observation  upon  it  either  in  that  book  or  in  any  of  his  works  or 
opinions,  seemA  to  havo  acqaisBced  in  Um  jadgment  pnmoanced  upon  it  by  Sic 
WiUiam  Jonos. 


xxu. 

Mussulman  subjects  of  Great  Britain^  that  the  private  laws,  which 
they  severally  hold  sacred,  and  a  violation  of  which  they  would  have 
thought  the  most  grievous  oppression,  should  not  be  superseded  by  a 
new  system,  of  which  they  could  have  no  knowledge,  and  which  they 
must  have  considered  as  imposed  on  them  by  a  spirit  of  rigour  and 
intolerance.'*'  So  far  the  principle  of  decision  between  the  native 
parties  in  a  cause  appears  perfectly  clear ;  but  the  difficulty  lies  (as 
in  most  other  cases)  in  the  application  of  the  principle  to  practice ; 
for  the  Hindu  and  Mussulman  laws  are  locked  up  for  the  most  part 
in  two  very  difficult  languages,  Sanscrit  and  Arabic,  which  few 
Europeans  will  ever  learn,  because  neither  of  them  leads  to  any  advan- 
tage in  worldly  pursuits ;  and  if  we  give  judgment  only  from  the 
opinions  of  the  native  lawyers  and  scholars,  we  can  never  be  sure  that 
we  have  not  been  deceived  by  them.  It  would  be  absurd  and  unjust 
to  pass  an  indiscriminate  censure  on  a  considerable  body  of  men  ;  but 
my  experience  justifies  me  in  declaring,  that  I  could  not  with  an  easy 
conscience  concur  in  a  decision  merely  on  a  written  opinion  of  native 
lawyers,  in  any  cause  in  which  they  would  have  the  remotest  interest 
in  misleading  the  court :  nor,  how  vigilant  soever  we  might  be,  would 

*  Again,  at  the  oondusion  of  hia  preface  to  Mahit,  that  eminent  judge  remarks : 
'*  Whatever  opinion  in  abort  may  be  formed  of  Mamu  and  his  laws,  in  aconntry  happily 
enlightened  by  aonnd  philosophy  and  the  only  trae  revelation,  it  must  he  remembered 
that  those  laws  are  actually  revered  as  the  word  of  the  most  High  by  nations  of  great 
importance  to  the  political  and  commercial  interests  of  Europe,  and  particularly  by  many 
millions  of  Hindu  subjects,  whose  well  directed  industry  would  add  hirgely  to  the 
wealth  of  Britain,  and  who  ask  no  more  in  return  than  protection  for  their  personn  and 
places  of  abode,  justice  in  their  temporal  concerns,  indulgence  to  the  prejudices  of  their 
old  religion,  and  the  benefits  of  those  laws,  which  they  have  been  taught  to  believe  sacred, 
and  which  alone  they  can  possibly  comprehend.** 

Sir  Francis  Macnagh  ten  too  remarks:  "The  right  of  Hindus  to  have  their  contests 
decided  by  their  own  lawn,  has  been  established  by  the  legislature  of  Great  Britain  ;  and, 
I  most  cordially  concur  in  the  sentiments  which  have  been  expressed  by  Sir  William  Jones 
upon  this  subject.'*  '*  As  to  the  Hindus,  I  have  not  a  predilection  for  the  tenets  of  any 
of  their  schools,  or  for  the  doctrines  of  any  of  their  scholiasts,  in  particular.  Such  as  their 
law  is,  they  have  a  right  to  an  administration  of  it,  among  the  parties  themselves.  To  de- 
prive them  of  this  right  against  their  will,  or  vrithout  their  desire,  would  be  rigourous  in  a 
civil,  and  intolerant  in  a  religious  point  of  view;  for  their  laws  and  their  religion  are  so 
blended  together  that  we  cannot  disturb  the  one  withoat  doing  violence  to  the  other. 
Their  own  is  the  only  law  to  be  administered  to  tbam."  *'  Give  them  not  any  laws  but 
their  own;  yet  under  a  pretext  of  dtialiag  those  ool^  let  as  aotsubj^^t  the  people  to  wrong.** 
Cons.  H.  L.f  pref.  pp«  v,  vL 


it  be  very  difficult  for  them  to  mislead  us,  for  «  single  obscure  te«t^ 
explained  by  themselves,  might  be  quoted  as  express  authority,  though 
perhaps  in  the  very  book,  from  which  it  was  selected,  it  might  be 
differently  explained,  and  introduced  only  for  the  purpose  of  being 
exploded.  The  obvious  remedy  for  this  evil  had  occured  to  me  before 
I  left  England,  where  1  had  communicated  my  sentiments  to  some 
friends  in  Parliament,  and  on  the  bench  in  Westminster  Hall,  of 
whose  discernment  I  had  the  highest  opinion ;  and  those  sentiments 
I  propose  to  unfold  in  this  letter  with  as  much  brevity  as  the  magni- 
tude of  the  subject  will  admit.  If  we  had  a  complete  digest  of  Hindu 
and  Mdhomedan  laws,  after  the  model  of  Justinian's  inestimable 
Pandects,  compiled  by  the  most  learned  of  the  native  lawyers  with 
an  accurate  verbal  translation  of  it  into  English;  and  if  copies 
of  the  work  were  reposited  in  the  proper  offices  of  the  Sudder  Dewanny 
Adawlut  and  the  Supreme  Court,  that  they  might  occasionally  be 
consulted  as  a  standard  of  justice,  we  should  rarely  be  at  a  loss  for 
principles  at  least  and  rules  of  law  applicable  to  the  cases  before  us, 
and  should  never  perhaps  be  led  astray  by  the  PandUs  or  Moulavis, 
who  would  hardly  venture  to  impose  on  us  when  their  imposition 
might  be  so  easily  detected.  It  would  not  be  unworthy  of  a  British 
Government  to  give  the  natives  of  these  Indian  provinces  a  perma- 
nent security  for  the  due  administration  of  justice  among  them, 
similar  to  that  which  Justinian  gave  to  his  Greek  and  Roman  sub- 
jects ;  but  our  compilation  would  require  far  less  labour  and  might 
be  completed  with  far  greater  exactness  in  as  short  a  time ;  since  it 
would  be  confined  to  the  laws  of  contracts  and  inheritances,  which 
are  of  the  most  extensive  use  in  private  life,  and  to  which  the  legisla- 
ture has  limited  the  decisions  of  the  Supreme  Court  in  causes  between 
native  parties/'  The  letter  from  which  this  extract  is  taken,  is  dated 
I9th  of  March  1788. 

On  the  same  date,  the  then  Governor  General,  Marquis  Comwallis, 
with  the  concurrence  of  the  Members  of  Council,  accepted  the  offer 
in  terms  honorable  to  the  proposer  and  expressive  of  the  most  liberal 
sentiments.  "  The  object  of  your  proposition  (they  say)  being  to  pro- 
mote due  administration  of  justice,  it  becomes  interesting  to  humanity; 
and  it  is  deserring  of  our  peculiar  attention,  as  being  intended  to 
increase  and  secure  the  happiness  of  the  numerous  subjects  of  the 
company's  provinces.'^    And  the  result  of  this  proposition,  so  gladly 
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accepted  by  the  Governor  General  in  Council,  was  the  composition  of 
the  Vtvada-sirarnava,  and  the  Vwdda^bhangimava :  the  former  was 
written  by  Sarvoru  Trivedi,  a  lawyer  of  Miihild,  and  the  latter  by 
Jagan-n&tha  Tarka-panchdnana^  and  both  by  the  direction  of  Sir  William 
Jones,  who  himself  had  undertaken  a  translation  of  the  latter  work 
together  with  an  introductory  discourse,  for  which  he  had  prepared 
ample  materials,*  when  the  hand  of  death  arrested  his  labours.  Al- 
though  it  must  be  a  matter  of  regret  that  the  public  has  lost,  by  his 
premature  death,  a  translation  from  his  pen  of  a  digest  compiled  under 
his  direction,  yet  it  must  be  acknowledged  that  the  scholar  selected  by 
Sir  John  Shore,  the  succeeding  Governor  General,  for  completingt  a 
translation  of  this  digest  was  one  who  seems  to  have  devoted  much 
more  time  and  attention  to  the  study  of  our  literature  and  law,  and 
than  whom  no  one  has  as  yet  been  able  to  make  a  more  faithful  and 
complete  translation  of  a  law  tract  in  Sanscrit,  or  to  give  a  better  ex- 
position of  our  law.  The  translation  of  the  Vivdda-bhangimava  or 
Jagan-ndtha's  Digest  is  commonly  known  as  *  Colebrooke's  Digest/ 
This  digest  treats  in  full  of  the  topics  of  contracts  and  inheritance  as 
required  by  Sir  William  Jones.  The  author  of  the  work  was  one  of 
the  greatest  Pandits  and  also  one  of  the  most  ingenious  logicians  of 
the  age.  Instead  of  reconciling  contradictions  or  making  anomalies 
consistent,  he  has  in  many  instances  attempted  to  display  his  pro- 
ficiency in  logic  and  promptitude  in  subtle  ingenuity,  and  has  thus 
rendered  the  work  an  unsafe  guide  for  a  reader  not  already  well  versed 
in  the  law.  Such  reader  will  often  find  in  it  several  discordant  doc- 
trines on  one  and  the  same  point,  and  will  be  at  a  loss  to  know 
which  to  follow ;  and  if  he  follow  whatever  doctrine  he  finds  at  the 
first  sight,  without  knowing  what  doctrine  is  recorded  on  the  same 
point  at  another  page,  he  will  perhaps  do  wrong,  for  there  may  be  in 
another  place  of  the  same  book  another  doctrine,  parhaps  the  just  one, 
and  the  former  may  have  been  founded  only  on  subtle  ingenuity. 
He  will  moreover  see  that  in  one  place  doubts  are  ingeniously 
thrown    upon   established   doctrines     and   principles  laid     down  by 


*  See  his  last  anniversary  disoourse  as  President  of  the  Asiatic  Society,  vol.  iv.  p.  176. 

t  Because  the  version  of  many  texts  cited  in  the  work  come  from  the  pen  of  Sir  William 
Jones,  most  of  the  laws  quoted  from  Mamc  being  found  in  his  translation  of  the  Mdnatm 
dharma  shdatra,  and  other  texts  having  been  ahready  translated  by  him  when  persuing  th^ 
preoeding  digeit,  the  Viv^dtCrHava-t€tu.^Vid9  QAth^  ^^o*  V'^^*  P*  ^^^i*  ' 
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unquestionable  authorities,  and  ia  another  he  will  find  a  corrobo- 
ration of  the  same  doctrines  and  principles.  He  will  very  often  find 
no  decision  od  a  point,  but  only  the  discordant  opinions  of  sever- 
al authors  of  several  schools.  Under  such  circumstances  he  only  who 
knows  the  established  doctrines  of  the  different  schools  can  safely 
make  use  of  the  work.  It  is  for  the  above  and  other  reasons  that 
nnfavourable  opinions  have  been  expressed  by  the  European  scholars 
who  have  written  on  the  Hindu  law.^ 


*  The  opinion  of  Mr.  Henrj  Colebrooke  Is  as  follows:  "  In  the  prefiioe  to  the  transla- 
tion of  the  Digest  I  hinted  an  opinion  nn&Tonrable  to  the  arrangement  of  it  as  it  has  heen, 
executed  by  the  native  compiler.  I  have  been  confirmed  in  that  opinion  of  the  compilation, 
Bioce  its  publication;  and  indeed  the  anther's  method  of  discossing  together  the  discordant 
opinions  maintained  by  the  lawyers  of  tbe  seToral  schools,  without  distinguishing  in  an 
mtelligible  manner  which  of  them  is  the  received  doctrine  of  each  school,  but  on  the  con- 
trary leaving  it  uncertain  whether  aay  of  the  opinions  stated  by  him  do  actually  prevail,  or 
which  dectiine  must  now  be  considered  to  be  in  force  and  which  obsolete,  renders  his  work 
of  little  utility  to  persons  conversant  with  the  law,  and  of  stiU  less  service  to  those  who 
are  not  vened  in  Indian  Jniisprudenoe;  especially  to  the  English  reader,  for  whose  ussg 
through  the  medium  of  tnmslaUon,  the  work  was  particularly  intended."— Preface  to  ths 
Diya-lM^a,  pp.  ii,  ill. 

'*  It  consists,*  says  Sir  Thomw  Strange,  "  like  the  Roman  Digest,  of  texts,  collected 
from  the  works  of  authority  extant  in  the  Sanscrit  language  only,  having  the  names  of 
their  several  anthors  prefixed,  together  with  an  ample  commentary  by  the  compiler 
founded  for  the  most  part  upon  the  former  ones.  That  its  arrangement  was  not,  on  its 
first  appearance,  satisfactory  to  the  learned,  and  that  the  oommontary  abounds  with  fri- 
voluB  disquiailions,  as  well  as  with  the  discordant  opinions  of  different  schools,  not  always 
sufficiently  distinguished,  rests  upon  the  best  authority,  that  of  the  learned  translator;  by 
whom  its  utifitf,  for  the  purpose  for  which  it  was  planned,  is  well  nigh  disclaimed.  It  is 
long,  therefore,  since  it  vras  characterised,  not  unhappily,  as  '  the  best  law  book  for  counsel 
and  the  worst  for  a  judge.*  But  in  whatever  degree,  JcLgan-ndCtha^t  Digest  may  have  faUen 
m  estimation,  as  a  book  to  be  used  with  advantage  in  our  courts,  and  especially  in  those 
to  the  Southward,  it  remains  a  mine  of  juridical  learning,  throwing  light  upon  every  ques- 
tion on  which  it  treats,  whatever  attention  it  may  requiro  in  extracting  it"— Str.  H.  h. 
VoL  lpp.xvu-xlx. 

The  author  of  the  Considerations  on  the  Hhidu  L^w  remarks  :-«<*  The  plan  of  Sir  William 
Jones  may  have  been  exoellent^  but  the  exeoution  of  it  fell  to  the  share  of  Jagwi^naiha^ 
He  has  given  us  the  contents  of  all  books  indiscriminately.  That  he  should  have  recon* 
ciled  contradictions  or  made  anomalies  consistent^  was  not  to  be  expected;  but  we  are  often 
the  worse  for  his  sophistry,  and  seldom  the  better  for  his  reasoning.  His  incessant  at- 
tempts to  display  proficience  in  logic  and  promptitude  ia  aubtility,  he  might  have  spaied 
without  regret  to  his  readers."— Cons,  B.  L.  p.  viii. 

The  antlior  of  the  Summary  of  the  Laws  and  Ooetonu  ef  ths  Hhidaf  rsmaito :— "  The 
Digest  «f/<V(PMi^<AatnaiUtad  bgr  Mr.  CoMfooke,  although  ether  sabjeots  are  oeea- 
•ionslly  adverted  to,  ia  noniiMaiy  confined  la  tkolnw  o/eootnets  and  successions;  and  tfM 
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The  Vtvada^bhangdmava^  citing^  and  conunenting  on,  the  texts  of 
the  works  adopted  in  the  several  schools,  is  occasionally  used  as  an 
authority  by  the  lawyers  of  the  otlier  schools-* 

frequent  oecarreoce  of  jarringf  texts  and  obscure  oommaDtaries  forms  a  gpreat  objection  to 
it  as  a  work  of  particular  reference,'* — Ibid^  pref.  p.  t. 

I  concur,  howeveft  with  Mr.  Morley  in  the  opinion  that^**  Notirithstaoding  the  un- 
loiTourable  opinions  of  the  Vivada-hhangi^rnava,  prooonnced  by  its  learned  tiunslator  and 
others,  there  is  no  doubt  but  that  it  contains  an  iminenso  mass  of  m<»st  Taluable  informa- 
tion, more  especially  on  the  law  of  contracts,  and  will  be  foand eminently  useliil  by  those 
who  will  take  the  trouble  of  fainiliari>ung  tbetDseWes  with  the  author's  style  and  method 
of  orranj^ement.**  The  accuracy  of  the  learned  translator's  remarks,~that  for  the  reasons 
noticed  by  him,  the  work  is  of  little  utility  (even)  topenam  convtraani  with  ike  lav,  may 
be  questioned.  Persons  conversant  with  the  HUdu  laws,  as  current  in  the  different  schools 
seeing  an  opinion  with  the  name  of  its  author  may  recollect  or  discover  to  what  school  he 
belongs;  nor  can  it  be  difficult  fur  them  to  know  whether  that  opinion  prevaSb  in  any 
school  or  Is  become  obsolete.  At  any  rate^  they  will  find  in  the  book  almost  all  the  im- 
portant texts  of  almost  all  the  ancient  and  modern  works^  with  comments  or  expositions  so 
numerous,  curious,  and  interesting  that  no  work  in  existence  can  impart  half  the  infor- 
mation or  knowledge  which  Jagan^nQLthtCB  Digest  does.  And  possessed  of  this  immense 
mffss  of  opinions  and  information  they  can  easily  select  those  justly  rcfbrrihle  to  each  of 
the  schools :  those  conversant  with  the  doctrines  of  the  Hindu  laws  as  current  in  the  difier* 
ent  schools  cannot  therefore  fidl  to  derive  very  great  benefit  from  this  work.  Sir  Thomas 
Strai^  and  Sir  William  Macnaghten,  whoae  works  abound  with  references  to  quotations 
from  the  Digest,  and  many  of  whose  principles  are  founded  thereupon,  are  striking  proofa 
of  the  usefulness  of  the  work  in  this  respect.  The  learned  Translator  too  has  written  several 
of  his  remarks  and  opinions  on  the  authority  of  that  Digest.  It  is  only  difficult,  as  ahrcady 
remarked,  for  a  person  not  conversant  with  the  law,  to  derive  benefit  from  it;  and  in  f&ct  to 
them  it  would  be  an  unsafe  guide. 

*  Mr.  Colebrooke,  however,  in  his  letter  to  Sir  Thomas  Strange  says^ — ^'We  have 
not  hero  the  same  veneratiou  for  him  when  hu  speaks  in  his  own  name,  orstepe  beyond  the 
strict  limits  of  a  compiler's  duty;  and  as  his  doctrines,  which  arc  commonly  taken  from 
the  Bengal  school,  or  sontetime8  ori;;inate  with  bimdclf,  differ  very  frequently  from  tho 
authorities  which  heretofore  prevailed  in  the  South  of  India.  lam  sony  that  the  Southern 
Pandits  should  have  ^^een  thus  furnished  with  means  of  adopting,  in  their  answers,  what- 
ever doctrine  may  {>open  to  be  best  accommodated  to  the  bias  they  may  have  contracted  ; 
and  I  should  regret  that  Jagan-ndCtha^s  authority  should  supersede  that  of  the  much  abler 
•atbors  of  the  Mit(£k9har(£,  SmrUi-chandfihii,  and  Mctdkaotpa.'^  With  due  deference  to 
that  eminent  sdiolar,  it  may  be  remarked  that  if  the  Southern  Pandits  used  an  opinion 
originating  with  J<tgan'W£tha  himself  and  not  founded  upon,  or  consistent  with,  an  unqes- 
tionsble  authority,  notwithstanding  the  Mit<fkshariC  and  the  other  authorities  expressed 
•  different  doctrine  on  the  same  point,  then  their  opinion  would  indeed  be  objectionable ; 
but  If  they  cited  a  passage  from  Jagwi-rdtha's  Digest  because  they  did  not  find  a  law  on  the 
same  point  in  the  books  preferably  used  in  their  schools^  or  because  they  found  in  Jagan- 
nnf^'^DigKlb  aoi  expoaitlpn  bettor  worded,  and  »efe.  eoatradioted  by  the  local  antbonties, 
tbe^Uwrnedig^ntJbman  ought  not  to  hsvo  bem  Mtsy  (brit;  inasmuch  as  he  lUmself  haa 
4fi»9U»ei(Nn»ii^iM9oroibv.f<iii¥&)»»«A  thft  PViMBMoftha  ^outhora  PandU^    publish* 
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Some  other  law  tracts  alao  liave  been  translaterl  into  English,'  the 
most  important  of  which  are  the  Diifa^bhiga  of  Jimifa'Vahana  and  the 
MUikshdri  of  Figyinesiwaraf  the  standard  aathorities  of  Hindu  ](iw 
of  inheritance  in  the  schobts  of  Bengal  and  Benares  respectively. 
They  were  translated  by  Mr.  Henry  Colebrooke  with  accuracy  and  fide- 
lity. The  learned  translator  having  accompanied  them  with  elucidatory 
annotations  and  glosses  drawn  from  their  commentaries  and  numerons 
other  sources,  to  which  his  pecaliar  opportunities  and  immense  erudi- 
tion gave  him  ready  access,  has  rendered  those  translations  of  very 
great  utility ;  every  page  bears  testimony  to  his  diligence  in  collect- 
ing the  materials,  to  his  judgment  in  their  selection,  and  to  his  leam^ 
ing  in  their  interpretation.  A  considerable  knowledge  is  sure  to  be 
derived  from  the  study  of  these  two  works  in  which  the  entire  doc- 
trine of  the  two  schools,  with  the  reasons  and  arguments  by  which 
each  is  supported^  may  bo  seen  at  one  view  in  a  condensed  form. 
Mr.  Orianne  has  also  translated  the  chapter  on  inheritance  from  the 
MUAkskari.  Mr.  Borradaile,  a  Judge  of  the  Sudder  Dewanny  Adawliit 
of  Bombay,  and  the  author  of  the  valuable  Reports,  has  published  a 
translation  of  the  VyavcLkdra^mayikha,  to  which  he  has  affixed  anno* 
tations  referring  the  passages  of  other  works  on  Hindu  law,  and 
rendering  his  version  of  peculiar  utility  to  the  student  of  the  law  of 
that  side  of  India.  A  trauMation  of  the  Daya-krama$angraha  has  been 
published  by  Mr.  Wynch,  who  has  judiciously  adopted  the  version  of 
the  texts  of  the   legislators  and  sages  of  antiquity  cited  therein  from 

tA  in  the  Meoiidfoluue  of  .StraDge*a  vrork  6n  the  fiindH  law  Sir  William  Maonaghten  too, 
though  he  ia  one  plaee  eonaiderathe  Vivida*hhaMgirwwa  aa  a  Bengal  authority,  haa  found- 
ed  maoy  of  hif  general  principles  upon  Ihe  texts  eon  tain  ed  in  the  said  Digest,  Open  also 
the  second  Tolnme  of  his  work  on  Hindu  Law,  and  it  will  be  found  that  many  oyavai- 
tkA$  relative  to  caaes  of  the  other  proWnoes  have  been  founded  by  the  Pandits  on  the 
anthority  of  Jm/jm^ndtketB  Digest,  and  theae  vpKoa^kg  of  theirs  have  been  approved  of 
and  pabliAed  by  the  learned  gentleman  himself  as  correct  and  aoonrate.  Besides,  where 
Jofam^lka,  eitiag  the  authorities  of  one  school,  draws  a  conclusion  not  inconaistent  with 
ita  doctrines,  or  where  he  gives  an  expoaiUon  as  bein«;  the  doctrine  of  a  certain  school,  and 
that  expoaitioB  is  not  contradicted  by  the  authorities  thereof,  or  where  his  work  containa 
an  exposition  not  to  be  found  in,  or  not  prohibited  by,  any  of  the  law  tracts  current  in 
that  sebod,  there  Is  no  reason  why  that  part  of  his  work  shonld  not  be  used  by  lawyers  aa 
m  a&thoritj  in  that  school.  Hsd  the  ease  bean  otherwiae.  Sir  Thomas  Strange^  whoae 
work  on  Hindu  law  is  chiefly  intended  for  the  Southern  schools  of  In(iia.  would  not 
have  cited  aa  anthoritias  Jagan-Titftha  and  other  authors  of  Bengal  in  almoet  every  page  of 
Uaworfc;  tndShr  W.  Maittsc^hteB  too  would  not  ha^  founded  his  ehapter  on  oontraeU 
illMiislbeaiitheailM0la,iauMgt«4af  o^oa /(VM^ii^iihaa  l^fMt. 
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the  works  of  Sir  William  Jones  and  Mr,  Henry  Colebrooke.  The  in- 
stitutes of  Manc  have  been  translated  by  Sir  William  Jones  and  Sir 
Graves  Haughton  into  English,  and  by  Monsieur  Loiseleur  Deslong- 
champs  into  French.  The  version  by  Jones  has  been  generally  con. 
sidered  as  the  master*piece  of  that  learned  and  elegant  writer :  those  by 
Haughton  and  Deslongchamps  vary  from  it  but  ftlightly  and  no  where 
importantly.  There  is  another  translation  by  one  or  two  natives  of  the 
first  three  books  of  Manu,  published  in  pamphlets,  in  which  the  Sans* 
crit  text  is  given  in  the  Deva-n&gri  character,  a  literal  translation  in 
Bengalee,  and  Sir  William  Jones'  translation,  with  a  revised  transla- 
tion in  English.  The  Dattaka'tnimansd  and  Dattaka-chandrikA  have 
been  translated  by  Mr.  Sutherland,  with  useful  notes  after  the  man- 
ner of  his  illustrious  uncle,  Mr.  Colebrooke.  His  version  of  the  two 
standard  works  on  adoption  and  the  synopsis  thereof,  which  he  has 
appended  to  his  translation,  are  eminently  useful.  A  French  trans- 
lation of  the  Battaka^chandrikd  by  Mr.  Orianne,  has  also  been  published. 
A  translation  of  the  Vyavahdra  kdnda  of  Jaonyavalkya^s  institutes 
by  Dr.  Roer  and  P.  Montriou  Esq.,  Barrister,  has  just  appeared.  This 
work  is  entitled  "  Hindu  Law  and  Judicature,'*  and  contains  many 
explanatory  and  useful  notes. 

Besides  the  above  mentioned  translations  we  have  some  original  works 
on  Hindu  law  written  in  English.  The  chief  of  these  are  the  "Con- 
siderations on  Hindu  Law/*  "Elements  of  Hindu  Law,*'  and  the 
"  Principles  and  Precedents  of  Hindu  Law.*' 

Sir  Francis  Macnaghten  was  the  author  of  the  Considerations 
on  Hindu  Law,  which  consists  of  enunciation  of  principles,  seldom 
founded  upon  the  authority  of  the  law  books,  but  generally  collected 
from  the  then  decided  cases,  such  as  ought,  in  his  judgment  to  be  a- 
dopted,  and  such  as  ought,  if  adopted,  to  continue  immutable.  Those 
cases,  however,  were  decided  for  the  most  part  according  to  the  opini- 
ons of  Pandits,  who  are  spoken  of  by  him  in  the  most  disparao^ing 
terms,  and  to  whom  he  says  he  was  obliged  to  have  recourse  on  points 
as  they  arose.  Those  principles  have  been  illustrated  copiously  by 
arguments ;  and  the  decided  cases  from  which  tiiose  principles  have 
been  deduced  are  repeated  over  and  over,  and  given  in  extenso.  His 
chapter  on  adoption  is  the  longest  of  all,  occupying  122  pages,  42  of 
which  are  devoted  to  a  criticism  of,  and  severe  reprehension  on,  a 
judgment  of  Sir  Thomas   Strange  in  a  partieular  case*    The  seventh 
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chapter  of  the  work  in  question  is  on  contracts,  and  is  composed  only 
of  sach  texts  as  are  set  forth  in  Colebrooke's  translation  of  the  Digest 
of  Jagan^nalha  ;  and  the  eighth  and  ninth  chapters  are  for  the  most  part 
translations  from  the  Miiihhard,  The  addendum  and  Appendix  res- 
pect only  the  lair  of  adoption.  It  is  apparent  from  his  writings  that  he 
had  not  the  slightest  knowledge  of  the  Sanscrit  language,  nor  of  the 
law  books  not  translated  into  English.  His  work,  however,  is  more 
asefiil  than  could  be  expected  from  an  author  who  was  possessed  of 
sach  insufficient  means,  and  who,  moreover,  commenced  and  finished 
it  in  one  year.^i^ 

The  Elements  of  Hindu  Law  was  written  by  Sir  Thomas  Strange 
when  Chief  Justice  of  the  Supreme  Court  of  Madras.  Although  he 
had  no  knowledge  of  the  Sanscrit  language,  yet  almost  every  one  of 
the  elements  contained  in  his  work  is  based  upon  good  and  appropriate 
authorities  dted  below  the  page.  In  some  instances,  however,  he  has 
erred  in  not  specifying  the  peculiar  doctrines  of  the  dififerent  schools, 
or  in  blending  the  especial  doctrine  of  one  school  with  that  of  another. 
The  learned  author  does  not  so  fully  treat  of  the  doctrines  of  the 
other  schools  as  he  does  of  the  two  schools  in  the  South  of  India 
where  he  had  to  administer  justice.  His  work  therefore  is  of  greater 
utility  in  the  Courts  of  Madras  and  Bombay  than  in  those  of  the  other 
provinces.  The  second  volume  of  the  work,  which  contains  cases  and 
law  opinions  appended  by  the  learned  author  to  his  work,  under  the 
title  of  **  Responsa  l^ruderUum*'  or  opinions  of  the  FandUs,  is  indeed 
very  valuable,  almost  every  one  of  them  being  followed  by  remarks 
from  the  pen  of  Colebrooke,  Sutherland,  and  Ellis,  or  one  or  other  of 
them;  and  the  work  is  rendered  still  more  valuable  by  containing 
the  opinions  of  Colebrooke  in  answer  to  letters  from  the  author.  The 
above  opinions  and  remarks  are  truly  responsa  prudefUum^  and  the 
author's  seeking  Colebrooke's  opinion  on  every  difficult  point,  and  his 
publication  thereof  in  support  of  what  he  wrote,  are  aciianea  pru- 
deniU. 

The  Principles  and  Precedents  of  Hindu  Law  composed  and   compi- 
led by  Mr.  (afterwards  Sir)  William  Hay  Macnaghten,   are  the  most 


*  ''ItlitoberegratM/'Myi  Mr.  Ifotlej,  ''that  the  whole  work  ie  pervaded  bj  a 
spirit  «f  ezaggented  aell^tiiiiation  and  WQiut  dflpKociaUoa  of  evei^  thing  not  MUOiuuit 
ivith  ilM  «atto*f  pcofcfAoBAl  ptejqdiee^ 


dear  and  lucid  of  the  digests  hitherto  composed  by  natives  or  Europeans. 
The  first  volume  of  this  work  treats  of  proprietory  right,  inheritance 
atri'dhanrr,  partition,  marriage,  adoption,  minority,  slaverly,  and  con- 
tracts, and  contains  a  translation  of  a  portion  of  the  MUAksknri.  The 
second  volume  consists  of  precedents  or  opinions  of  the  Hindu  law 
officers  delivered  in,  and  admitted  by,  the  several  courts  of  judicature 
and  examined  and  approved  of  by  the  author  himself.  This  volume  is 
very  useful,  and  it  would  have  been  much  more  so  had  the  author  pub  - 
lished  in  it  the  very  valuable  opinions  and  remarks  of  Mr.  Henry 
Colebrooke,  contained  in  Strangers  Elements  of  Hindu  Law  ;  and  his 
first  volume  too  would  have  been  more  excellent  and  authoritative  had 
be  all  along  cited  authorities  in  snpport  of  the  principles  and  doctrines 
therein  contained  in  the  same  manner  and  with  the  same  prudence  as 
Sir  Thomas  Strange  has  done.# 

*  Mr.  Morley  layss— "  In  a  late  judgment  delivered  by  the  Privy  Council,  Sir  William 
Haenaghten'e  work  b  mentioned  as  bjfar  the  most  important  authority  amongst  the  Hindu 
law-books  by  European  authors;  and  it  is  stated,  on  the  information  of  Sir  Edward 
Ryan,  to  be  constantly  referred  to  in  the  Supreme  Court  of  Calcutta  as  all  but  decisive  Mt 
any  point  of  Hindu  law  contained  in  it ;  and  that  more  respect  would  he  paid  to  it  by 
Judges,  than  to  tbe  oplniooa  of  the  Pmidiii,'  (  Bat  see  aiUe  p.  669. )  If  the  expression 
'  Hindn  law-books'  moan  those  composed  by  Europeans,  Macnaghten's  work  is  for  the 
greater  part  such  as  it  is  stated  to  be ;  but  if  it  comprehend  also  translations  and  the 
remarks  and  written  opinions  of  Europeans,  then  whatever  has  come  from  the  pen  of  that 
eminent  scholar  and  lav^er,  Mr.  Henry  Colebrooke,  ooght  to  be  regarded  as  of  greater 
weight;  especially  his  translations  of  the  Mya-bhiga  and  MU%kikar£,  the  former  of 
which  works  is  standard  law  in  Bengal  and  the  latter  is  respected  in  all  the  bchoola 
from  Benares  to  the  Sonthem  extremity  of  the  peninsula  of  India  as  the  chief  ground 
work  of  the  doctrines  they  follow:  and  the  translations  themselves  are  also  mnster- 
pieoes,and  accompanied  as  they  are  with  tmnslatlons  of  the  most  illustrative  and  appro- 
priate comments,  kc,  they  are  perhaps  more  useful  than  the  originals.  The  translation 
of  the  DaitakcHmtm^fud'  and  the  DaUaka^rJtandrik^,  the  standared  law  tracts  on  adoption 
madeafler  themonnerof  Colebrooke  by  his  nephew,  Mr.  Sutherland,  and  the  translation 
of  the  portion  of  the  Mitd kshan^  m^de  by  Sir  William  Macnaghten,  and  those  of  the 
Daya-krawM'tangraha  end  Vyacahira-mayOtha  are  of  equal  authority  with  the  above. 
Next  in  importance  are  the  remarks  and  opinioas  of  Colebrooke*  '*  whose  learning,*' 
says  Sir  Thomas  Strange,  **  in  that  abstruse  science,  drawn  directly  from  the  original  and 
the  most  authentic  sources,  stands  acknowledged  in  Europe  as  well  as  India.*'  The 
remarks  and  opinions  above  alluded  to  eonvey.  in  most  instaneeiv  not  only  his  strictures 
on  the  points  referred  and  opinions  reported,  bnt  references  also  to  printed  authorities 
in  snpport  of  his  observations,  or  of  the  answeis  of  the  Pandits,  It  is  with  reference 
to  one  of  those  opinions  that,  Mr.  Sbakespear,  an  able  Judge  of  the  Sudder  Dewanny 
Adsiwloft  at  Calonttn,  said,  aUnding  tt>  Sir  Villiam  Maenaghten:  '^Now  I  imagine  Mr* 
Henry- Colebrooke  lo.be  the  higkwt  BwopMD  ^vtHtMitif  on  matters  of  Hinds  law;  bui 
supposing  others  to  be  equally  w«U  re«d|  no  one  «« 'b€i  ipbosA  tocompetitNai  with  liim 
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The  vork  entitled  <'  Treatise  on  Inheritance,  Gift,  Will,  Sale,  and 
Mortgage**  by  F.  £.  Elbering  Esq.,  late  of  the  Danish  Civil  Service, 
contains  some  principles  of  the  Hindu  law,  and  on  the  whole  is  a  good 
compendium,  but  as  regards  the  Hindu  law  cannot  be  viewed  as  quite 
a  safe  guide.  Although  the  author  has  acted  judiciously  in  citing  au- 
nties and  precedents  in  support  of  the  principles  contained  in  his  work, 
yet  his  precaution  seems  to  have  sometimes  faild  him.  The  author 
appeara  totally  unacquainted  with  the  Sanscrit  language,  in  which  (to 
ose  the  expression  of  Sir  William  Jones)  the  Hindoo  law  is  for  the 
most  part  locked  up ;  and  more  could  not  therefore  be  expected  from 
one,  whose  knowledge  of  the  sources  of  that  law  is  so  limited. 

Steele's  Summary  of  the  Law  and  Custom  of  Hindu  Castes^  printed 
by  order  of  the  Goremor  in  Council  of  Bombay,  is  inconvenient  for 
reference,  on  account  of  a  want  of  proper  arrangement ;  but  it  contains 
a  maaa  of  useful  information  and  may  always  be  consulted  with  ad- 
tantage.  He  divides  his  works  into  three  parts,  law,  castes,  and 
existing  costoms :  the  two  latter  divisions  are  especially  useful,  as  con- 
tainiiig  a  quantity  of  matter  not  to  be  met  with  in  any  other  £ng- 
lisli   book. 

Colebrooke*s  Treatise  on  Obligations  and  Contracts  hardly  comes 
within  the  class  of  works  treating  of  Hindu  law,  inasmuch  as  it  relates 
to  the  subject  of  contracts  generally ;  he  has,  however,  illustrated  the 
law  of  contracts  throughout  by  references  to  the  Hindu  system  ;  and  the 
student  wilt  fiud  much  that  is  valuable  regarding  that  system  under 
those  titles  which  the  learned  author  has  completed.  Uufortunately 
the  work  was  never  finished,  and  the  preface  and  preliminary  matter, 
promiaed  by  the  author  in  the  first  and  only  published  volume,  have 
sever  peen  the  light. 

The  tract  written  by  Rdja  Rdm-mohan  Roy  treats  chiefly  of  pro- 
prietory  right,  supported   by   citations   of  authorities;  the   Sanscrit 

u  to  the  two  qualifications,  a  knowledge  of  the  law  and  of  the  practice  and  obaervancee 
of  this  Coiutt  in  which  he  was  so  many  years  the  Cbief  Judge."  And  Sir  Francis  Mac- 
Bayhtea  too  remarks :— '*  Upon  the  right  of  a  Hindu  to  dispose  of  his  property  by  will* 
I  hsTC  leen  the  opinion  of  Mr.  Colebrooke  and  I  need  not  add  that  tbeie  is  m%  a»p 
«Ma  whosa  opinions  may  justly  command  a  greater  degree  of  deference."  The  aethor 
d  AeM  pagM  has  penned  whatever  has  fallen  from  Mr.  Colebrooke  with  great  atten- 
tios.  a»d  Ibond  him  most  accurate  and  deep,  resulting  from  a  thorough  study  of  the 
SaHErift  books  of  law  mentioned  by  him»  books  the  whole  of  which  ara  rarely  read  by 
^  majonij  of  the  Uwyen  of  any  school. 
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texts  quoted  being  accompanied  \nth  English  translations.  *  It  would 
have  been  a  great  benefit  to  the  public  had  similar  essays  on  the  other 
heads  of  our  law  been  written  by  that  eminent  scholar. 

The  Table  of  Successions  by  Bdbu  Prasanno  Kumar  ThhHr,  a  living 
authority  of  great  experience  and  repute,  is  a  very  ingenious  produc- 
tion :  it  presents  in  one  view  the  whole  order  of  succession  to  property 
whether  that  of  males  or  females,  with  useful  and  explanatory  notes. 
It  is  in  fact  a  Digest  of  the  Digests,  but  requires  ability  to^understand 
the  plan  and  master  the  contents. 

I  have^  I  think,  given  an  all  but  complete  list  of  the  works  which 
treat  of  the  vyavahara  branch  of  our  law.  It  remains  to  notice  how 
justice  is  administered  in  accordance  with  that  law  on  which  so  many 
works  are  extant.  The  judges,  barristers,  pleaders,  and  others  who  know 
English,  have  recourse  to  the  English  translations  and  digests.  But 
no  such  means  are  available  to  the  numerous  native  judges,  pleaders, 
and  suitors  who  do  not  know  that  language,  and  are  not  furnished 
with  translations  or  proper  treatises  in  the  vernacular.*  They  are 
therefore  entirely  dependant  on  the  Pandits^  the  venality  of  many  of 
whom  has  disparaged  the  character  of  that  body  (though  some  were 
and  are  indeed  most  upright  as  well  as  learned)  to  such  a  degree  that 
we  should  be  justified  in  adopting  the  language  of  Sir  William  Jones 
already  cited. 

Add  to  this,  it  happens  in  many  cases  that  in  consequence  of  the 
Mofussil  pleaders  having  no  means  of  knowing  the  law  except  from  the 
mouths  of  Pandits,  no  question  touching  the  Rindu  law  has  been  raised 

*  Tho  law  tracU  hitherto  written  in  Bengalee  are  foar  in  number;  but  they  are 
dIfHcient  in  many  respects  and  therefore  of  very  little  utility:  they  vanished  as  soon  aa 
they  appeared,  having  never  been  brought  into  use.  Tlie  first  of  these  is  entitled  the 
V^avahira  ratnamtCH  written  by  Lakhyt  N(£rJLyu>i  Syi£ydiiank£ra  in  the  form  of  ques- 
ions  and  answers  with  the  authorities  in  Sanscrit  This  work  contains  a  snccinot  view  of 
the  law  of  inheritance  according  to  the  doctrines  of  JxmiUa-tdhana^  contrasted  with  those 
of  the  MUdktkanif  together  with  a  short  treatise  on  adoption.  The  next  is  the  compilation 
hy  Rfim-jivan  Tarkdlanhira.  It  is  a  collection  of  the  doctrines  of  the  Diya-hhaiga  and  other 
works.  These  two  works  are  mentioned  in  a  letter  from  the  Hengal  Qovernmeut  to  the 
Court  of  Directors  under  date  the  22nd  of  Eebrnary  1827,  as  being  among  the  works  encur- 
raged  and  patronised  by  the  Qoyemment.  The  third  was  written  bv  OoMg^'hUkort 
BhatUiefoLrjya  of  Bkahar(£,  It  treats  of  inheritance,  impurity,  and  expiation,  but  super- 
ficially and  imperfectly.  The  fourth  is  a  little  pamphlet  written  by  AbftoydcharOn  Tarka- 
pancbdnana,  a  well  known  logician.  This  book  contains  only  the  abstract  principles  of 
the  Dtfya-bh^ga, 
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until  they  have  come  in  appeal  before  the  Sudder  Dewanny  Adawlut, 
where  the  pleadera,  familiar  with  the  law  tracts  in  BagKah»  have  raised 
law  points  and  then  the  cases  either  result  in  nonsuit  or  are  remanded 
to  be  tried  de  nmpo^  and  thus  the  parties  are  fruitlGssly  burtbened  with 
eoste  of  the  two  Courts.  This  evil  has  been  very  little  or  very  parti- 
sliy  remedied  by  the  Bngtish  translations  and  digests  of  the  Hindu 
isw,  th^  being  of  use  to  those  only  who  know  English^  and  who, 
compared  with  the  mass  of  judicial  oflScers  and  legal  practitioners  in 
tbe  Mofissail,  are  insignificant  in  number ;  consequently,  without  a  good 
digest  in  the  Bnglish  language,  combined  with  a  carre<ponding  one  in 
tbe  Temacnlar  of  the  country,  the  evil  could  not  be  removed,  nor  the 
desideratam  felt  by  Sir  William  Jones  and  others  supplied.  It  was  a 
matter  of  great  regret  that  no  such  endeavour  had  hitherto  been  made. 
The  Geremment  have  enacted  that  the  cases  of  the  Hindus,  regarding 
inbcritanoe  fcc.,  shall  be  decided  according  to  their  law,  but  have 
afforded  no  means  of  making  a  proper  use  or  checking  the  abuse  of 
that  law.  This  was  remarked  to  the  author  by  one  of  the  most  intelli- 
gent judges  of  the  Sudder,  now  no  more,  who  at  the  same  time  re- 
quested him  to  translate  into  Bengalee  and  Urdoo  the  Principles  of 
Hindu  Law  by  Sir  William  Macnaghten.  That  work  was  thereupon 
minutdy  gone  through,  with  a  view  to  determine  if  a  translation  of  it 
would  be  sufficient  for  the  purpose,  when  it  was  judged  that  the  work 
itftdf  requird  some  additions  to  be  made  to  it  and  some  portions  to  be 
rectified  to  render  it  correct  and  complete.  The  translation  and 
paUicstioQ  of  the  Daya-bhiga  and  Mitakshara  on  inheritance,  the  Dut- 
iaJka-miwidnia  and  the  DatMa-chandriki  were  considered  likely  to  be 
more  expensive  and  tedious  than  useful  at  present,  inasmuch  as 
considerable  parts  thereof  are  composed  of  arguments  tending  to  estab- 
lish the  mnthor's  own  opinions  and  to  refute  those  of  others.  It  would 
moreover  be  very  difficult  for  such  as  would  not  thoroughly  study  and 
digest  them  readily  to  discover  the  principle  or  decision  regarding  any 
point.;  for  it  is  not  rarely  the  case  with  those  works  that  in  one  place 
a  principle  appears  to  be  laid  down  as  decisive,  but  in  another  (perhaps 
at  the  distance  of  many  pages)  will  be  seen  a  passage  which  refutea 
ind  explodes  the  former  and  establishes  another.  Translations  of  those 
vorks  cmnnot  therefore  be  of  great  use  to  those  who  cannot  devote  much 
tine  to  a  diligent  study  of  their  contents.  Besides,  now-a-days  the 
jud|^  for  the  most  pact  consider  it  safe  and  cwviai^ut  t»  follow  the 
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decisions  of  their  learned  predecessors,  instead  of  taking  the  trouble 
of  ascertaining  for  themselves  the  law  on  the  point  or  points  at  issue.* 
Hence,  the  principles  laid  down  in  the  previous  decisions  and  the ' 
opinions  of  the  law  officers  followed  in  those  decisions  and  admitted 
by  the  courts  of  justice,  form  in  a  great  degree  the  practical  part  of 
the  law.  Consequently  in  the  present  state  of  legal  practice  it  will  not 
be  enough  if  a  digest  include  only  the  principles  contained  in  the 
law  tracts  and  the  authorities  on  which  they  rest;  but  to  be  practi- 
cally useful,  such  a  work  is  needed  as  will  comprise  all  the  prin- 
ciples laid  down  in  the  current  law  tracts,  the  unreversed  or  final  deci- 
sions, and  the  admitted  law  opinions,  illustrated  by  precedents.  More- 
over it  is  required  to  be  not  only  in  the  vernacular  but  also  in  English, 
inasmuch  as  all  the  desiderata  are  not  to  be  found  in  any  single  English 
book,  and  perhaps  not  in  all  of  those  hitherto  written.  It  is  moreover 
very  difficult  for  a  person  to  procure  a  large  number  of  the  English  books 
on  the  subjects  in  question,  and  still  more  so,  if  he  be  in  possession  of 
them,  to  find  out  what  he  requires  without  losing  much  time  in  the 
attempt.  To  compile  a  work  of  the  above  description  requires,  I  con- 
fess, more  time  and  talent  than  I  possess.  But  as  no  one  more  talent- 
ed and  experienced  has  undertaken  this  arduous  task,  and  the  want  of 
such  a  work  continues  to  be  felt  by  both  Mofussil  and  metropolitan 
practitioners  and  others,  I  commenced  the  work  in  the  hope  of  pro- 
viding for  the  defect  as  far  as  my  humble  abilities  would  allow,  and 
the  following  pages  constitute  the  result  of  my  labours. 

I  thought  at  first  that  it  would  be  sufficient  to  supply  the  ryavaglias 
or  principles  in  Bengalee  and  English,  with  authorities  and  precedents 
bearing  thereupon.  But  it  occurred  to  me  that  if  I  did  not  give  the 
Sanscrit  passages  expressive  of  those  principles  and  the  texts  of  the 
holy  sages  and  other  great  authors  on  the  authority  whereof  those 
principles  were  laid  down,  there  would  still  be  left  for  the  ingenious 
portion  of  the  Pandits  a  field  to  work  upon.     And   the  little  experience 

*  They  oaght,  however,  to  be  warned  that,  amongst  the  decisions  {>a.ssod  in  accordance 
with  the  Bindu  law,  there  are  some  which  are  not  correct  and  accurate  with  reference  to 
tltatlaw;  and  as  decrees  are  in  themselves  not  law  but  merely  the  application  of  the  law  to 
particular  caats,  and  as  the  dispensers  of  justice  are  by  their  oaths  bound  to  decide  each 
4190, upon  its  o?m  merits  in  oonforinity  with  law,  usage,  and  principles  of  justice,  they 
should  not  Cand  cannot  cinscientioualy)  follow  a  precedent  without  being  satisfied  that 
that  precedent  is  in  conformity  with  the  law  they  are  to  adminUter.  Precedents,  therefor*, 
ought  to'beapplied'tiftertrMl^QMMerRlion  wd-wUh^dneciroiuaspeotioii. 
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that  I  have  had  in  this  departmeut  of  jurisprudence  suggested  to  me 
that  it  was  necessary  to  publish  separate  books  for  Bengal  and  the 
other  schools,  as  it  is  very  difficult  to  preserve  all  along  the  distinction 
between  the  laws  as  current  in  Bengal  and  those  in  the  other  schools, 
to  much  so  that  even  Sir  William  Macnaghten,  who  seems  to  have 
taken  mndtk  care  about  it,  has  sometimes  forgotten  it,  and  blended  the 
special  doctrines  of  one  school  with  those  of  another.  But  even  were 
I  earefol  in  making  the  distinction  throughout,  still  the  reader  who 
womld  not  make  himself  master  of  them,  would  very  probably  over- 
look them  and  fall  into  error.*  Add  to  this  the  vernacular  language 
of  the  diflferent  schools  not  being  one  and  the  same,  the  principles, 
&e.  having  reference  to  Bengal  required  to  be  translated  into 
t,  and  those  peculiar  to  the  other  schools  into  the  vernaculars  of 
those  provinces,  at  least  into  Urdu,  which  in  a  manner  is  understood 
flaoaghoiit  those  countries.  If,  however,  all  the  pringiples,  &c.  were 
tsbetkmatinto  one  work  and  translated  into  Bengallee  and  Urdu, 
the  wcrk  would  not  only  be  swollen  to  an  inconvenient  extent,  but  the 
reader  woold  have  to  pay  for  a  portion  which  he  would  not  require. 
Ota  these  oonmderations  I  have  resolved  on  two  separate  books :  and 
Ae  pcesent  is  the  book  for  Bengal. 

Id  this  book  the  vyavasthdi  or  principles  laid  down  in  the  Daya-bhiga, 
DifaAaiiwa,  Diya-krama-sangralia,  Sri-kruhna'a  commentary  on  the 
Difo^hiffa,  and  Jagawndtha^s  digest,  and  also  in  the  other  Sanscrit 
bodks  respected  in  Bengal,  and  the  decided  cases  and  precedents,  are  in- 
serted regularly  and  consecutively ;  and  under  each  of  these,  the  reason 
fif  any)for  the  establishment  of  such  vyavasiha  is  given  ;  after  which  the 
authority  or  authorities  in  support  thereof  have  been  cited  with  the 
name  of  the  author  or  authors.  If  any  phrase  or  term  in  the  text  re- 
quired to  be  expounded,  a  letter  within  parenthesis  is  put  after  that, 
sod  an  explanation  thereof  given  generally  in  the  words  of  some  com- 
mentator or  digest- writer  in  a  following  paragraph  b^inuing  with  the 
letter  within   parenthesis,  in  order  that   the   ingenious  Pandits 


•  "In  s  genenU  compilation,"  says  Mr.  Colebrooke,  "where  the  authorities  are 
9«dj  imiYtiplied,  and  the  doctrines  of  many  diflferent  schools  and  of  numerous  authors 
i  and  compared,  the  reader  is  at  a  loss  to  collect  the  doctrines  of  a  particular 
foUovr  the  tnin  of  retoning  by  which  they  are  maintained.  He  is  coufouoded 
%yA«  p0rp0i<ial  oooBiflt  of  discoidant  opinions  and  jarring  deductioiiB,  and  by  the  frequent 
t  from  the  poiiUoni  of  oof  Boot  to  iU«  principlM  of  Miothw.*'<*X>i.  hhi,  preC  p.  ill. 
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may  not^  for  tlie  purpose  of  misleading,  give  a  different  turn  to  the 
phrase  or  term,  for  they  have  no  authority  to  give  a  meaning  or  ex- 
position different  from  that  adopted  by  the  commentators  or  authors 
bf  each  school ;  and  if  a  principle  is  deduced  from  such  explanation , 
that  also  is  ^ven  with  the  authority  or  authorities,  if  any.  Then^ 
in  foot  notes,  references  are  made  in  abbreviated  forms  to  the  Sanscrit 
and  English  books,  and  the  volumes^  chapters,  sections,  and  pages,  at 
which  the  mjavasihai^  authorities,  &c.  contained  in  this  book  are  to 
be  found.  Almost  the  whole  of  the  most  interesting^  and  valuable  re- 
miurks  and  observations  of  the  Sanscrit  and  English  writers  on  the 
Hindu  law  have  been  inserted  herein,  occasionally  in  the  body,  but 
generally  in  the  foot  notes,  which  contain  idso  much  interesting  infor- 
matioa.  After  giving  the  principles,  authorities,  &o.  respeotiftg  otte 
portion  of  a  subject,  I  have  given  the  wbole  of  Macnaghten's  prece- 
dents bearing  thereupon,  that  is,  the  legal  tjpinions  on  the  (same  sab* 
ject  admitted  by  the  several  courts  of  jadicatore  and  examined  ^and  ap*- 
proved  of  by  that  learned  gentleman.'i'  Then  are  given  the  decided 
cases  illustraitiiFeof,  and  bearing  on,  one  or  more  of  the  vyavasihas  on 
the  same  subject.  Of  these,  the  decided  cases  and  precedents  are^veu 
in  English  and  Bengalee,  and  the  rest  generally  in  Bengalee,  Sanscrit 
and  English  :  the  Bengalee  in  the  first  and  the  Sanscrit  in  the  second 
column  of  the  left  hand  page,  and  the  English  in  the  page  to  the  right 
thereof.  To  save  the  reader  time  and  trouble  I  have,  moreover,  kept 
the  vyavasthia  distinguished  by  numbers,  large  type,  and  the  margin- 
al expression  "  vyavagfhi,'^  that  he  may  at  once  find  them  out  without 
being  obliged  to  look  over  the  entire  page.  The  nature  of  the  rest  of 
the  contents  also  will  be  easily  known  by  the  several  marginal  ex- 
pressions used  for  the  purpose. 

Most  of  the  report  books  from  which  the  cases  have  been  taken  being 
rather  scarce,  it  was  not  considered  sufficient  to  give  only  the  names 
of  parties   and  dates  of   the  decisions,  leaving  the  readers  to  procure. 


#  These  extend  aH  far  as  the  year  1829.  I  had  a  great  desire  to  select  aud  add  other 
admitted  oplDions  oT  the  law  officers  down  to  the  present  time,  but  have  beoa  unable  to  do 
■o,  astihey  had  been 'burnt  in  pursuance  of  the  orders  of  the  Sudder  Court. 

I  reserve  for  the  second  book,  the  resppUMm  prudenium  and  the  Tahiable  remarks  fliers - 
upon  which  constitute  the  second  viilmiie  of  Strange's  work  oa  Biadulivw,  they  bsving 
r«kitioQ  to  cases  of  Southern  India  aad  the  law  aa  cjunwat  timre. 
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md  refer  to,  the  original  books,  a  complete  set  of  which  (  if  at  all  prb« 
niraUe)  woald  perhaps  ooat  them  more  than  ten  times  the  price  of  the 
present  work»  and  eren  then,  without  a  translation  in  the  vernacular, 
thej  woiild  be  of  very  Kttle  use  to  diose  who  do  not  read  English.  I 
have  therefore  girtn  in  English  wid  Bengalee  the  whole  of  the  im- 
portant portion  of  almost  etery  decision. 

In  selecting  the  decided  cases  up  1850  bearing  on  one  or  more  of 
the  vyavastAis  under  each  head,  Mr.  Morley's  Analytical  Digest,  in 
which  the  substance  of  the  decided  cases  has  been  well  arranged  under 
proper  heads,  has  been  of  great  assistance  to  me.  The  book  is  very 
convenient  for  use  and  saves  those^  who  search  for  precedents  on  parti- 
cular points,  a  great  deal  of  time  and  trouble.  The  only  thing  to  be 
regretted  is,  that  the  compiler,  Wng  as  he  is  a  learned  barrister,  has 
not  taken  the  trouble  of  himself  drawing  up  abstracts  of  the  Sudder  deci- 
nons,  especially  those  in  flie  Seleet  B^Rirts,  instead  of  patting  down 
thmr  own  maiginsl  notes  whieh  are  sometimes  inaueoiate,  sometimes 
insnfficient,  and  often  notsudi  as  they  oa|^t  to  be.  His  iatroduetion 
to  tfae/Bmh  law  is  full  and  ^Inborate*  I  have  extracted  some  passages 
therefrom  almost  vetbmtim^  because  I  found  them  to  be  correct  and  so 
well  written  that  I  thought  I  could   not  do  better. 

In  the  Supreme  Court  the  Hindu  law  governs  suits  between  Hindus 
in  respect  to  contracts,  succession,  and  inheritance,*  and  in  the 
cither  Courts  in  respect  to  succession,  inheritance,  marriage,  caste, 
and  religious  usages  and  institutions.f  These  thf^refore  have  been 
the  subject  of  the  present  work,  and  not  the  whole  of  the   eighteen 

*  Tbe  flUtuto  2Ist  Geo.  HI,  aMH»ter  70,  prondbt  '*ihtA  teir  islNcUiiiioe  and  snc 
aesaion  ta  Uad*,  rents,  uid  goods,  and  all  matters  of  contract  and  daaUng  betwMn  party  and 
party  shall  be  determined,  in  the  case  of  the  Mohamedans  by  the  Uws  and  usages  of  Ma- 
baaedans,  and  fai  the  case  o!  Gentooe  by  the  laws  and  usages  of  Qentoos.** 

t  By  Section  16,  Bsgolatioa  IV,  1798,  re-enacted  for  Benares  and  the  Upper  Provinoes 
by  Rcgnlations  V  of  1796,  Section  8.  and  Regolalion  III  of  1808,  Section  1«,  it  is  provid- 
5d  that"  in  suite  w^gardi^gsnocession,  inheritaooe,  marriage,  and  caste,  and  all  religions 
isages  and  instatntions.  the  Hindu  laws  with  v^gud  to  Oindui  are  to  be  oonsiderad  as  the 
rsneral  rules  by  which  the  Judges  are  to  form  their  deeisbna."  Although  the  provisions 
n  the  enactments  dted  would  appear  to  exclude  ^ases  af  oontiMt,  yet  th««  are  qnestiona 
iaeidentanyinTolTedinthissabject^andUissoiaterwoveBwith  oMsirUoh  Hiitbadat^ 
»fthe  Courts  to  decide  agreea^y  to  thsHfaidn  Uw,  that  atteatbn  to  tte  priaotidee  ertfas 
one  maybe  essential  to  the  due  a^jndioation  of  the  oClHsrw  l!er  iastsMse,  ia  a  «tain  of n- 
beiftyice  the  defendant  may  plesd  a  titls  %  |Miidiaae,  and  the  qnestfcm  wffl  ariae  ai  t» 
Iww  far  the  ancestor  was  at  liberty  looaBtract-^Hifaaa-lt  JUfviC  p^fii,Yiil, 
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titles'i'  of  the  vyavahdra  kAnda  of  our  Dharma  Shastra.  Of  these  again, 
as  qaestioas  connected  with  succession,  inheiitaoce,  (which  comprises 
also  usagei  maintenance,  partition  and  exclusion  from  inheritance ») 
adoption,  debt,  gift,  and  sale  are  frequently  brought  before  the  Courts 
of  Justice,  they  have  been  copiously  treated  of;  while  the  other  sub- 
jects have  been  but  slightly  adverted  to,  they  being  generally  adjusted 
by  reference  to  private  arbitration.  And  designed  as  this  work  is  for 
practical  utility,  I  have  omitted  those  questions  regarding  inheritance, 
frc.  which  are  obsolete  in  the  present  age,  such  as  the  doctrines  re- 
lative to  the  various  descriptions  of  sons,  other  than  the  ourasa  and 
dattaka,  and  those  respecting  sons  by  mothers  of  different  tribes,  and 
marriage  with  females  of  a  different  class,  as  also  some  topics  of  con- 
tract, namely,  evidence,  &c.  the  law  regarding  which  is  not  followed 
in  the  established  Ck)urts  of  Justice. 

This  book  is  divided  into  two  volumes,  the  first  of  which  is  now  of- 
fered to  the  public.  The  second  volume  which  is  to  contain  the 
chapters  on  marriage  and  stri^dhan^  adoption,  and  exclusion  from  in- 
heritance, and  a  few  remarks  on  castes,  &;c.  will  not  be  of  the  same 
bulk,  and  will,  I  hope,  be  soon  ready  for  publication. 

On  points  difficult  and  doubtful  I  have  consulted  Bibu  Prasanno- 
kumir  Thakur^  whose  learning  in  this  abstruse  science,  drawn  from  the 
fountain  head  as  well  as  from  other  sources,  coupled  with  his  long 
experience  and  his  practice  at  the  Sudder  bar,  of  which  he  was  for  so 
many  years  the  ornament  and  leader,  is  every  where  acknowledged, 
and  who,  though  engrossed  by  various  avocations  of  high  importance, 
has  readily  given  roe  all  the  assistance  I  required.  I  cannot  conclude 
these  remarks  without  acknowledging  my  great  obligation  to  him  for 
so  much  and  valuable  assistance  received.     Nor  can  I  omit   to  express 


*  *'0f  those  titlefl.  the  jLrat  is  debt,  or  loans  for  consumption  ;  tht  second,  deposits  and 
loans  for  use;  the  thirds  sale  without  ownership;  the  fourth,  conoems  among  partners; 
th$ fifth,  Buhstraction  of  what  has  been  f^iven;  the  «ic<A,  non-payment  of  wag»or  hire;  the 
<ev«iilik«  non-performanoe  of  agreements;  eA«  eighth,  rescission  of  sales  and  purchases;  the 
ninth,  disputes  between  master  and  servant;  the  tenth,  contests  on  boundaries;  the  eleventh 
emd  tioafth,  assault  and  slander;  the  thirteenth,  la^enj;  the  fourteenth,  robbery  and  other 
Tiolenoe;  the  fifteenth,  adultery;  the  sixteenth,  altercation  between  man  and  wife,  and  their 
respective  duttes;  ik^  eeeenteenih,  thelsw  of  inheritance;  the  eighteenth,  gaming  with  dice 
and  with  living  creatures.  These  eighteen  titles  of  law  are  settled  as  thQ  ground  work  of 
all  judicisl  promote  IB  ihll  World.— Maku,  Ch.  8.  Vi,4— 7. 


XXXIX. 

ay  best  thanks  to  the  preaent  profiessor  of  law  in  the  Government 
Sanscrit  College,  the  most  learned  Pandii  Bharai^ckatuler  Skiromani, 
vhose  opinion  too  I  have  obtained  on  difficalt  and  doubtful  points, 
and  whose  valuable  assistance  I  have  received  on  these  and  many 
other  ooeaaions.  I  also  gratefully  acknowledge  the  obliging  assistance 
owsiionslly  rendered  me  by  Mr.  W.  Montriou,  Barrister,  while  we 
both  were  at  the  Sudder  Court. 

llKjagii  I  have  spared  no  time  that  it  was  possible  for  me  to  bestow 
in  eoUe'^ting  and  digesting  all  that  is  most  useful  for  the  administra- 
tion of  the  Bimdu  law,  as  current  in  Bengal,  in  the  most  valuable  law 
tfaett'sod  books  of  decided  cases  and  precedents,  and  have  omitted 
astfung  which  diligence,  in  tiie  midst  of  official  avocations,  could  effect 
to  leaider  the  work  complete  in  its  kind  and  fitted  to  supply  the  desidera- 
tum felt,  yet  it  is  not  for  me  to  say  how  far  my  efforts  may  be  crowned 
wi&snceeaa.  The  judgment  as  tow:hether  the  work  is  adapted  to 
aooomptish  the  objects  I  have  had  in  view  mnatj  in  this  as  in  all  simi- 
lar cases,  emanate  from  that  most  impartial  of  all  tribunals,  public 

OPIJflOM. 

PREFACE  TO  THE  SECOND  EDITION. 


The  first  impression  of  this  work  consisting  of  1000  copies  has  been 
sold.  The  author  feels  very  deeply  indebted  to  the  public  for  this 
unequivocal  mark  of  its  approbation  and  has  strenuously  laboured  to 
render  the  work  less  undeserving  a  continuance  of  the  favor  with  which 
it  has  been  honored.  Id  the  prosecution  of  this  object  he  has  subject- 
ed every  part  of  it  to  a  careful  revision,  has  endeavoured  to  eradicate 
the  errors  that  had  escaped  his  notice,  to  improve  those  parts  that 
vere  incomplete  and  to  supply  such  matter  as  had  been  omitted.  He 
has  mlarged  the  work  much  by  the  addition  of  numerous  decisions  of  the 
Privy  Coandl,  the  Sudder,  Supreme  and  High  Courts,  as  well  as  by 
tke  insertion  of  aeve  ral  useful  texts,  remarks  and  notes.  And  he  has  care- 
ftdly  noted  those  cases  by  which  doubtful  points  have  been  set  at  rest 
lad  disputed  questions  of  law  settled.  The  Index  has  been  thorough- 
\j  Kfisedy  and  made  much  more  copious  than  before,  especially  in 
thoK  parts  which  relate  to  adoption  and  the  succession  of  widows. 


XL. 

The  author  has  thought  it  advisable  to  separate  the  English  from 
the  Vernacular  and  to  consolidate  the  two  Volumes  into  one.  English 
students  do  not  require  the  Temacular  and  the  retention  of  it  in  the 
present  edition  would  have  not  only  swelled  the  work  and  made  it  un- 
wieldy,  but  also  doubled  the  priee.  As  at  present  offered  the  work  is 
of  8to.  size  consisting  only  of  this  Tolume  with  an  Index  attached. 
It   is  thus  convenient  for  carriage^  handling  and  reference. 

The  author  would  draw  attention  to  the  fiict  that  though  the  Eng- 
lish in  this  edition  is  separated  from  the  vemaenlar,  great  care  has  been 
taken  not  to  disturb  the  internal  arrangements.  The  Vyava$thi$  or 
principles  in  English  bear  the  same  numbers  as  those  in  the  Vernacu- 
lar, and  they  as  well  as  the  other  passages  are  placed  in  the  same  con- 
secutive order.  Thus  it  ia  quite  easy  to  trace  out  the  oorresponding 
passages  in  the  two  hooka. 

The  author  regrets  that  his  official  duties  which  are  many  and  great 
should  have  precluded  him  from  giving  to  this  Edition  so  much  time 
and  attention  as  the  subject  demands.  Nevertheless  no  ordinary  a- 
mount  of  labour  has  been  expended  upon  it,  and  no  pains  have  been 
spared  to  make  it  more  useful  and  complete  than  the  former.  It  is 
hoped  that  the  effort  has  been  suocessful. 
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NOTE. 

On  the  O&thog&apht  and  Oethobpt  of  Sanscrit  and 
Bbngalib  Words. 

To  ensure  the  proper  pronounciation  of  the  Sanscrit  and  Bengalee 
words  in  the  English  part  of  this  work,  I  have  written  them  according 
to  the  following  Romanised  system,*  partially  modified  from  that 
origiQally  proposed  in  the  first  volume  of  the  Asiatic  Researches,  and 
followed  by  Sir  William  Jones,  Mr.  H.  Colebrooke,  and  others. 


A  :  as  a  in  call  or  salt. 

A  :  as  ii  in  far. 

I  :  as  t  in  fit. 

1  :  as  f  in  machine,   and   as  ee  in 

feed. 
U:  as  «  in  pall. 
U   :  as  a  in  rule,  and  oo  in  pool. 
H  :  a9  the  first  e  in  there,  and  as 

at  in  fain. 
O  :  as  o  in  go. 

Oi :  as  Of  in   herotne   or  like   the 
Greek  dipthong  oi  iu  potmen, 
a  shepherd. 
On:  as  o«  in  out. 
Oy*.  as  in  joy  or  bo^. 
Kh:asU  in  blaci^-Aole-t 
6  :  as^  in  gewgaw, 
Gh:  as  gh  in  bi^-Aouse.f 


Ch :  as  cA  in  cAalk. 

Chh :  as  chh  in  muci-Aaste.t 

Jh :  as  in  geh  in  college- Aall.f 

T  :  as  Mn  talk,  or  soft  as  in  /a 

(Italian  or  Portuguese.) 
Tb :  as  M  in  hof-Aouse,t  or  soft  as 

in  ^Aoroughly. 
D :  as  £(  in  ^aw,  or  soft  as   in    ifs 

(Poituguese.) 
Dh :  as  in  gooif-Aou8e,t  or  soft  as 

the  last  aspirated. 
Ph :  as  /9A  in  up-Aold.f 
Bh  :  as  AA  in  HoA-Aouse.f 
Y  :  as  y  in  joy  and  boy-heod. 
W  :  nearly  as  to  in  dtoarf. 
Sh  :  as  «A  in  «Aot. 
S  :  as  «  in  soh  or  5ugar. 


Coleb.  Da.  bha. 
Coleb.  Dig. 


A  B  R  E  V  I  A  T  I  O  N  S. 

For  Colebrooke*8  translation  of  the   Diya-bhiga. 


'^     Colebrooke's  Digest^  or    translation  of  Jagan* 

ndtha^s  Digest. 
*'     (Raghu-nandana's)  Ddya-tattwa. 
"     Wynch's  translation  of  theDAya-kramasangraha. 

0  I  have  not,  howercr,  cbanged  the  spelling  of  thoM  words  which  are  uniformly  ipell 
lyiO,  fts  Ghose,  Boae,  Calcutta,  Ac.  f  When  prononnoed  indisUnctlj* 

tVol.  I.  Calontte  Bdition  ;   Vol  II  k  III.  London  Edition. 


Di.  r. 

DL  Kra.  Sang, 
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Cons.  H.  L. 

(t 

(Macnaghten's)  Considerations  on  Hindoo  Law. 

Macn.  H.  L. 

U 

Macnaghten's  Principles    and    Precedents  of 
Hindoo  Law. 

Str.  H.  L.t 

l€ 

Strangers  Elements  of  Hindoo  Law.f 

Elb.  In. 

ti 

Elberling's  Treatise  on  inheritance^  &e. 

Pref. 

€€ 

Preface. 

Vol. 

it 

Volume. 

Chap,  or  Ch. 

(i 

Chapter. 

Sect. 

tc 

Section. 

V. 

€t 

Vachana  or  Verse ;  versus. 

P. 

€t 

Page. 

D. 

€€ 

Decisions  or  Decree. 

J. 

tt 

Judge  or  Puisne  Judge. 

C.J. 

€i 

Chief  Justice. 

S.  D.  A.  R.  or 

Rep." 

Sudder  Dewanny  Adawlut  Reports. 

S.  C. 

(( 

Supreme  Court. 

P.O. 

tt 

Privy  Council. 

H.  C.  A. 

tt 

High  Court  in  its  Appellate  jurisdiction. 

H.  C.  0. 

tt 

High  Court  in  its  Original  jurisdiction, 
t    UntEdiUon. 
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CHAPTER    1. 


SECTION   1. 


HERITAGE   DEFINED. 

I.  The  word  'heritage  {Ddyaf  is  used  to  signify  property, 
in  which  right  dependant  on  relation  to  the  former  owner  (a) 
arises  on  the  extinction  of  his  ownership  (a).* 

(a)  The  condition,  '  dependant  on  relation  to  the  former  owner,' 
obviates  the  possible  use  of  the  word  heritage  in  speaking  of  gift  and 
the  like. — That  relation,  originating  from  birtli,  study,  marriage,  and 
so  forth,  is  filiation,  fellowship  in  study  (of  the  veda),  conjugal  union, 
or  the  like.f 

{a)  The  phrase  '  on  the  extinction  of  his  ownership,'  obviates  the 
use  of  the  term  heritage,  under  the  text  which  describes  the  concurrent 
right  of  the  wife  daring  the  life  of  her  husband. — SrUkrishna  TarJci^ 
lanidra,  quoted  by  Jagan-natha  Tarka-panchdnana  author  of  Vivdda* 
bhangdrnava.'f 


•  Coleb.  DdT.  ftW.  p.  3.    Coleb.  Dig.  Vol.  II.  p.  604. 

The  term  heritage  signifies  bj  aoceptation  right  Tested  in  a  reUtiye,  in  respect  of  pro* 
fH^,  a  right  of  relatton  (ai  son  or  otherwise}  to  its  former  owner  on  the  extinction  of  his 

t  CoMi.  Dig.  T«L  U.  p.  617. 

1 
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SECTION    II. 

What  constitutes  title  to  inherit. 

Vyavastha^.     2.     The  existence   (of  the  son),  at  the  time  of 
the  father's  death  (i)*,  alone  constitutes  the  son's  titlef. 

The  meaning  is,  that  the  existence  of  the  son  is  the  sole  cause  of 
(heritable)  right ;  to  which  the  time  of  the  father's  death  is  an  aid. 
Sri'krishna  Tarkdlanhdra's  Commentary  on  the  Ddyabhdga, 


•  Under  the  text  which  declares  "property  common  to  the  married  pair,"  the  wife 
having  an  interest  in  tlie  property  of  her  husband  during  his  life,  and  there  being  nothing 
to  annul  her  right  after  his  decease,  how  can  the  son  and  the  rest  have  a  claim  to  the 
estate?  To  this  it  is  answered,— No;  for,  it  is  established  that  her  right  is  (actually) 
lost  by  the  lapse  of  her  husband's  right.  Accordingly,  the  right  of  the  wife  is  divested 
even  when  the  effects  are  given  away  by  her  lord.     See  Coleb.  Dig.  Vol.  III.  pp.  487,488. 

Moreover,  respecting  the  wife's  ownership  in  the  property  of  her  husband,  it  has  been 
said  by  Manu  and  others :  "if  she  make  a  gift  which  is  indispensably  necessary,  if  she 
expend  in  periodical  ceremonies,  in  entertaining  guests,  and  so  forth,  while  her  tiusbaud 
is  absent,  such  ownership  will  save  her  from  the  guilt  of  theft." — MitdksharCt. 

Although  /zm^/a-ro'AanffSias  at  first  said:  '*  there  is  no  proof  of  the  position,  thai 
the  wife's  right  in  her  husband's  property,  accruing  to  her  from  marriage,  ceases  on  his 
demise,"  yet  by  saying  immediately  after  it,  *•  but  the  cessation  of  the  widow's  right  of 
property,  if  there  bo  male  issue,  appears  only  from  the  law  ordaining  tho  8uoce?sion  of  male 
issue,"  (Vide  Coleb.  D(t.  bhdC.  Ch.  XI.  Sect.  I.  para.  26),  he  has  of  course  admitted  that  the 
wife's  right  (accrued  from  marriage)  to  her  husband's  property,  in  common  with  him, 
ceases  qq  his  demise. 

t  Coleb.  D(£,  hh<z.  p.  11.— 2)a.  T.  Sans.  p.  2.— Colcb.  Dig.  Vol.  II.  pp.  508,518.— W. 
Daf.  Kra,  Sang.  Ch.  I.  p.  1. 

Sir  William  Macnaghtcn  defines  tho  cause  of  heritable  right  in  those  terms  .— "  The 
most  approved  conclusion  appears  to  bo  that  the  inchoate  right  arising  from  birth,  and  tho 
relinquishment  by  the  occupant  (whether  effected  by  deatb  or  otherwise,)  conjointly  create 
this  right,  the  inchoate  right  which  previously  existed  becoming  porfectetl  by  the  removal  of 
the  obstacle,  that  is,  by  the  death  of  the  owner,  (natural  or  civil.)  or  by  his  voluntary  aban- 
donment;"  and  he  refers  to  Sri-krighnnt  cited  in  Coiebrooket  Digest,  Vol.  II.  page  517,  as 
his  authority.  This,  however,  is  not  the  opinion  of  Sn-krishna,  nor  of  any  of  the  other 
authors  of  the  law-books  current  in  Bengal.    None  of  them  adouts  inchoate  right  arising 
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Here  the  expressiong  "fattier^'  and  *^  son''   (severally)  indicate  any 
relation.* — Coleb.  Dd.  bhd.  Ch.  1.  para.  3. 

_.  -     •   3.     (i)  The   phrase   *'  the  existence  (of  the  son)  at 

VyavaStna  .  ^^^  ^^^^  ^^  t fie  father's  death''  indicates  also  the  foetal 
existence  of  an  heir  in  the  womb.t 


frijm  birtk.  For  instance, /i//iu/a-t7(f/.aKX  savs  :  **  There  is  no  proof  that  property  or  right 
is  Tested  bj  birth  alone  ;  nor  Lb  birth  stated  in  the  Liw  as  means  of  acquisition.**  (Sue 
CoI«^h.  P^.  bhif.  Ch.  I.  para.  19.)  Baghimandana  aays:— **As  to  what  is  written  in 
the  AiildJkskara,  viz.  '  by  birth  alone  a  perfon  haying  ownership  takes  the  property ;  this  is  a 
text  of  GouTAiCA  ;  so  the  venerable  instructors  maintain/ — that  alio  signifies,  the  holy  teachers 
zu^iiiLain,  that  om  the  extinction  of  th«  father* t  right,  his  son,  not  any  other  relative,  may 
take  hia  property,  becaose  sons  have  right  to  the  property  of  their  father  by  the  very  rela- 
non  of  birth  by  which  they  are  his  issue,  and  which  is  tmperior  to  every  other  relation. 
It  does  not  mean  that  sons  have  right  by  birth  in  their  father's  property,  while  his  (the 
father's)  own  right  sabsists;  for  that  would  contradict  Dbvala's  text:  'when  the  father  is 
deceased,  let  the  sons  divide  the  father's  property,  for  thoy  have  no  ownership  while  ths 
father  is  alive,  and  free  from  defect.* — Ddya-tattwa,  And  Sri-knthm,  a  follower  of  J tm^- 
ta-nfAama,  has  no  where  used  any  expression  which  supports  the  proposition  laid  down 
hr  Sir  TTilliam  Macnaghtea.  On  the  contrary,  Sri-kri»hna,  in  his  comment  on  JimH- 
Uvakattas  Ddya-bhdga,  says :  "the  text  of  Qoutama,  which  is  cited  in  Mildkthard,  is  un- 
a^thori^ed,  or,  if  it  be  authorised,  it  relates  to  the  case  of  one,  whose  father  dies  while  the 
chi.d  is  in  the  mother's  womb ;  else  a  father,  who  has  a  male  issue,  would  not  bo  inde- 
pen-lant  in  regard  to  his  own  goods.'*  {Vide  Co\eh.  Dct,  bk<£.  Ch.  I.  p.  9.)  He  then  sub- 
j  i-j<  an  interpretation  similar  to  that  which  occurs  in  the  Z>4yo-/a«M;a,  and  which  is  above 
onou-d.  Thus  we  are  justified  in  the  conclusion  that  Sir  William  Macnaghten's  definition 
of  the  caxisc  of  heritable  right  is  not  according  to  the  doctrine  current  in  BengaL 

*  That  is  to  say,  the  expression  *^  father'*  is  meant  to  signify  the  predecessor  or  for* 
ulT  owner,  and  **  soiC^  is  meant  to  indicate  any  relative  included  in  the  order  of  suuoeshion 
!€  entitled  to  inherit.  Thus  Cat  the  time  of  death  of  the  former  owner)  the  survival  of 
the  filiation,  entitled  to  succeed,  is  the  cause  of  his  or  her  right. 

f  '*  A  share  of  the  heritage  with  the  brothers  shall  be  allotted  to  those  widows  who 
have  no  olfspring,  but  are  supposed  to  be  pregnant,  to  be  held  l)y  them  until  tliey  (ecverally) 
bear  sons." — Vasbutiia.  Widows  here  signify  wives  of  deceased  brothers.  If  they  be 
»uj>po^ed  likely  to  bear  sons,  shares  must  be  also  allotted  to  them:  consequently,  the 
meaning  If,  that  shares  are  only  allotted  to  the  widows  for  the  behoof  of  their  soM  (to  bo 
bom).— Coleb.  Dig.  Vol.  III.  p.  86. 

It  is  not  necessary  that  the  heir  should  be  actually  bom  ;  it  is  suflicient  that  he 
was  begotten  and  afterwards  born  with  vitality,  when  born  wiUi  vitality,  it  is  no  moment 
tow  soon  after  the  child  may  expire;  the  right  of  inheritance  is  acquired,  and  the  in- 
lnilMiii  d€T0lT6f  on  the  hein  of  aMchild.r-.£lb.  p»ge  44,  Sect.  84. 
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_  -fu    '^  *•    '^^  ''^"^^  ^^  *'^®  infant  must,  however,  be  awaited ; 

^  *  because^  the  issue,  if  a  son,  would  at  once  succeed^  if  a 

daughter,  its  succession  after  the  mother  is  contingent* ;  whilst  a  still- 
born child  would  not  in  any  way  affect  the  inheritance. 

A  fli  '•!•  Sri'krishna  TarkdlanHra  in  the  foUowing  instauces 
AUtnonty  •  ^^  admitted  the  right  of  the  child  in  the  womb.— In 
his  exposition  of  Narad  a's  text:  "where  a  division  of  the  paternal 
estate  is  instituted  by  sons^  that  becomes  a  topic  of  litigation,  called  by 
the  wise,  partition  of  heritage"— he  says:  "the  term  by  sons  \^  merely 
illustrative,  for  if  it  exclusively  mean  plurality  and  agency  of  sons,  it 
cannot  comprehend  the  partition  made  between  two  (parceners),  by 
the  intervention  of  an  arbitrator,  and  (on  account)  of  the  child  in  the 
womV*.  He  says  also :  "  the  text  of  Qoutama,  which  is  cited  in 
Mitdkshard,  is  unauthorised ;  or,  if  it  be  authorised,  it  relates  to  the 
case  of  one,  whose  father  dies  while  the  child  is  in  the  mother's  womb.'* 
See  Sri'krishna's  Commentary  on  the  Ddya-bhhga,  Sans.  pp.  2,  4, 18 ;  the 
Mitdkshard,  Sans.  pp.  221,  222,  and  the  authorities  which  are  quoted 
in  the  chapter  treating  of  partition,  and  which  show  that  posthumous 
sons  have  heritable  right  to  the  ancestral  property.  See  also  the  cases 
quoted  in  the  succession  of  the  father's  daughter's  sou. 

Hence  the  child  conceived  in  the  womb  does  not  inherit,  but  it 
bars  or  suspends  (for  the  time)  the  succession  of  other  heirs  (to  the 
property  to  which  it  will^ucceed  if  born  a  son  alive) ;  for,  were  it  held 
otherwise,  (viz.  that  any  inheritance  or  property  vested  in  the  child 
in  utero,  immediately  after  the  extinction  of  the  father's  right,)  then, 
on  its  dying  in  utero,  or  abortion  taking  place,  the  mother  would  in- 
herit as  its  heir  and  successor,  but  this  is  inconsistent  with  the  law, 
and  contrary  to  usage. 

Vyavastha''.  ^'     However,  according  to  KAtYAVANA^s  text—"  Let 

them  deposit,  free  from  disbursement,  in  the  hands  of 

bandhus  and  mitras^,  the  property  of  such  as  have  not  attained  maturity, 

as  well  as  of  those  who  are  absent ;  thus  the  property  of  minors  should  be 


♦  See  Daughter's  Succession. 

t  » B(kndhu;  next  of  kin.    *  MUtra\  a  friend ;  See.  the  Sections  treating  of  partition. 
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^reserved  until  they  attain  their  full  age,"  (Coleb.Z)a.  4Aa.  Ch.  III. 
Sect.  I.  para.  17) — the  property,  which  a  child  conceived  in  the  womb  can 
nherit  on  its  being  born  a  son  (alive),  should  be  deposited  with  its 
iandhu  or  mitra. 


Roy  Shd/n-ballabh  versus  Prdii-krishna  Ghose. 

Cases  ^*    Kunja-behdri  had  four  sous,— Rdm-ballabh,  Braja^ 

bearing  on  the  ballabh,  Jagat-ballabh,  and  Bhakta-ballabh. — Ttdm- 
VyaTaath4No.2.  ballabh,  during  Ihe  lifetime  of  his  father,  died  leav- 
ing a  widow  named  Golok-mani,  and  Bhakta-ballabh  died  childless 
"if ter  his  father^  8  d^a/^,  leaving  a  widow  named  Bhagavatl.  The  Dacca 
Zouii  of  Appeal,  after  taking  the  opinion  of  the  Hindu  Law  Officers, 
awarded  one  third  to  the  two  daughters  of  Jagat-ballabh  (to  be  shared 
>etween  them  equally,)  another  third  to  Shdm-ballahh,  son  of  Braja* 
iallabi,  and  the  remaining  third  to  the  widow  Bhagavatl,  because  her 
husband  had  survived  his  father,  and  declared  Golak-mani  entitled 
[not  to  a  share,  but)  to  food  and  raiment  only,  because  her  husband 
Rdm-baUabh  had  died  before  his  father.  This  award  was  affirmed 
3y  the  Sudder  Dewanny  Adawlut.— 4th  July  of  1820.  S.  D.  A.  R. 
Vol.  Ill,  p.  33. 

Musammdt.    Hem-latd   Choudhurdni  Appellant  versus  Musst, 
Padu-mani  Choudhurdni  Respondent. 

II.  Rdm-ieshab  Roy  had  three  sons —  Rdm-kumdr  Roy,  Rdni^ 
'iban  Roy,  and  Rdm-kamal  Roy,  of  whom  Rdm-kumdr  died  without 
issue,  leaving  a  widow  Musst.  Padu-mani.  After  this  Rdm-keshab  died, 
leaving  his  two  remaining  sons.  The  Pandits  declared  that  the  right 
3f  Rdm-kumdr  Roy  to  the  property  left  by  his  father  Rdm-keshab  Roy 
ras  barred  by  his  having  died  during  his  father^ s  life;  his  widow  there- 
lore  was  not  entitled  to  any  share  of  the  property  of  her  deceased 
lusband's  father :  she,  however,  was  entitled  to  receive  maintenance 
iherefrom,  and  to  take  by  inheritance,  during  her  life,  any  property  of 
irhich  her  husband  had  possession  during  his  life.  The  Sudder  Court 
iccordingly  dismissed  Padu-mani's  claim,  and  declared  that  the  option 
if  suing  the  holders  of  the  estate  for  maintenance  was  left  to  her. — 14th 
)f  February  1825.    S.  D.  A.  E.  Vol,  IV.  p.  19. 
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Rdm-mam  Choudhurdni  versus  Hem- laid  Clhoudhurdai. 

III.  Rdm-mani  Choudhurdni  instituted  a  suit,  and  grounded  her 
claim  on  that  portion  of  the  Vyavasthd  of  the  Sudder  Pandit  in  a 
former  appeal  (preferred  on  the  part  of  Musst.  Hem-laid  Choudhurdni 
versus  Musst.  Padu-mani  Choudhurdni,  and.  decided  on  the  14th 
of  February,  1825,  i.  e.  in  the  above  case)  which  referred  to  her,  and 
which  was  as  follows : — "  If  either  Rdm-fiban  or  Rdm-kainal  died  during 
the  lifetime  of  Shankar\  Ddst,  their  mother,  she  would  take  the  share 
of  the  deceased :  if  they  both  died  before  her,  she  would  take  the  pro- 
perty of  both.  If  the  mother  died  first,  and  then  the  two  brothers, 
the  sons  of  (their  sister)  Musst.  Rdni-marii,  if  they  survived  them, 
would  take  their  property,  and  after  their  death,  Rdm-marii  would 
succeed  thereto  as  tJieir  heir.'^ 

The  Sudder  Court  determined  that  the  claim  of  the  plaintiff  was 
barred  by  the  Vyavasthd  given  in  the  former  case  and  quoted  by  her, 
because  she  had  not  a  son  alive  at  the  time  of  her  mother's  death, 
and  because  her  brothers  Rdm-kamal  and  Rdm-j)han  had  died  before 
their  mother.— 6th  of  January  1835.     S.  D.  A.  R.  Vol.  VI,  p.  3. 

IV.  Vide  IshwaV'Chander  Kdrfarmd  versus  Gohind-chander  Kdr- 
farmd,  S.  C.   Cons.   H.  L.  p.  74.     See  also  il/a»/-moAaw  iJo^e  versus 

Dhan-mani,  17th  of  Ifovember  1853.  S.  D.  A.  R.  p.  910,  and  also  the 
cases  quoted  in  the  succession  of  father^s  daughter's  son. 

CdfSe  ■''*     ^^  *^®  ^^®  ^^  Adwoita-chdnd  Mondal  and  others, 

bearing  on  the  Vya-     petitioners,  the  Opinion  of  the  Sudder  Court  (present 
*   '  Tucker,  Reid,  and  Barlow,  Judges)  was,  that  the  act 

of  birth  or  of  conception  of  an  heir  in  the  womb  was  one  and  the 
same  thing  in  the  eye  of  the  Bengal  law,  only  that  the  birth  of  the 
infant  must  be  awaited  ;*  because,  if  the  issue  be  a  daughter,  she  would 
have  no  title;  if  a  son,  he  would  inherit.  17th  of  August  1843:  2  Scv. 
case  131.   Vide  Morley's  Digest,  Vol.  I,  p.  327.     Note. 


*    Accordingly,  a  certificate  under  Act  XX  of  1841  was  granted  to  the  mother  of  \h% 
heir  then  in  the  womb,    See  the  fiiud  rji^aAg^rt'of  the  case. 
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CASE  NO.  307  OF  1859. 
Keshab  Chunder   Ghose  and  others,  {Plaintiffs,)  Special  Appellantf, 
versus  Bishnopursaud  Bose  and  others,  [Defendants,)  Respondents. 

Case  ^^'  ^^^  point  raised  in  this  special  appeal  is,  whether  a 

bearing  on  the  Vya-  father's  daughter's  or  sister's  son,  not  conceived  at  the 
vas  s  OS.  ,  .  ^.^^  ofthe  death  of  his  maternal  uncle,  succeeds  to  the 
inheritance  in  preference  to  the  paternal  uncles  of  the  deceased. 

There  can  be  no  doubt  at  the  present  day,  that  a  sister's  son  in 
existence  at  the  time  of  the  death  of  his  maternal  uncle,  will,  accor- 
ding to  the  Hindoo  law  as  current  in  "Bengal,  succeed  in  preference 
to  the  paternal  uncle  of  the  deceased.  The  contention,  however,  now 
before  us  on  the  part  of  special  appellant  is  to  the  effect,  that  if  the 
sister  is  fecund  and  capable  of  having  male  issue,  then  although  no 
male  issue  is  in  existence  or  conceived  at  the  death  of  the  brother,  she 
is  entitled  to  enter  on  the  succession  in  trust  for  a  possible  male  issue. 

There  can  be  no  doubt,  that  there  are  decisions  of  the  court  founded 
on  the  Bywustha  (  Vyavasthd)  of  the  pundit  of  the  court,  in  favor  of 
the  view  now  contended  for  by  special  appellant ;  but  we  are  clearly  of 
opinion  looking  to  the  principles  of  the  Hindoo  law,  that  that  view  can- 
not be  successfully  maintained/  and  we  prefer  to  rest  our  judgment  on 
principles  rather  than  embarrass  ourselves  with  the  consideration  of 
Vyavasthas  which  seem  altogether  to  have  lost  sight  of  them. 

The  maxim  of  Hindoo  law,  on  which  we  would  base  our  opinion 
is  this.  That  the  right  to  succession  is  a  right  which  vests  im- 
mediately on  the  death  of  the  owner  of  the  property,  and  cannot, 
under  any  circumstances,  to  use  the  words  of  the  learned  Translator 
ofthe  Supreme  Court,  Shdmd'Churn  Sircar,  used  in  his  Digest  of  Hindoo 
law,  remain  in  abeyance  in  expectation  of  the  birth  of  a  preferable  heir, 
not  conceiioed  at  the  time  of  the  owner's  death. 

This  proposition  is  itself  founded  on,  and  is  in  fact  a  corollary  of, 
a  fundamental  doctrine  of  Hindoo  law,  as  current  in  Bengal,  viz. 
that  the  existence  of  the  relative,  entitled  to  succeed  at  the  time  of 
the  predecessor's  death,  is  the  cause  of  his  right,  or,  in  other  words, 
constitutes  his  title  to  succession ;  whereas,  if  the  doctrine  now  con- 
tended for  be  admitted^  tiie  property  o{  an  owner^  to  use  ag«Ai^t\A 
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words  of  the  aathor  above  cited,  will  not  be  inherited  by  the  ac- 
knowledged hei|r  existing  at  the  time  of  his  death ;  but  must  be  re- 
served for  an  indefinite  period  in  expectation  of  the  future  birth  of  a 
preferable  heir:  thus  the  entire  order  of  succession  would  become 
intercepted  and  broken. 

But  the  doctrine  contended  for  by  special  appellant,  is  said  to  be 
based  upon  the  Ddyabhdga  itself^  the  great  authority  in  such  matters 
in  Bengal.  The  words  cited  to  us,  as  supporting  it,  are  as  follows : 
"  They  who  are  born,  and  they  who  are  yet  unbegoiten,  and  they  who 
are  actually  in  the  womb ,  all  require  the  means  of  support ;  and  the 
dissipation  of  their  hereditary  maintenance  is  censured/' 

The  words  cited,  occur  in  the  Ddya-bhdga  (Ch.  I.  Sect.  48)  in  con- 
nection with  the  subject  of  the  partition  of  wealth  inherited  from  the 
paternal  grandfather.  "  When  the  mother  is  past  child-bearing," 
says  the  authority,  '^  partition  among  sons  may  then  take  place,  still, 
however,  by  the  choice  of  the  father ;  but  if  the  hereditary  estate  were 
divided,  whilst  she  continued  to  be  capable  of  bearing  children,  those 
bom  subsequently,  would  be  deprived  of  subsistence ;  neither  would 
that  be  right ;  for  a  text  expresses  it,  '  they  who  are  born,  and  they  who 
are  yet  unbegotten,  and  they  who  are  actually  in  the  womb,  all 
require  means  of  support,  and  the  dissipation  of  the  hereditary  main- 
tenance is  censured.,'^ 

We  are  clearly  of  opinion,  that  the  words  relied  upon  will  not 
support  the  doctrine  contended  for ;  amongst  the  commentators,  there 
would  seem  to  be  a  difference  of  opinion  as  to  the  extent  of  their  ap- 
plication, and  taken  with  the  context,  they  seem  to  us  to  be  used  solely 
as  conveying  the  moral  rule  upon  which  the  foregoing  legal  obligation 
was  based ;  they  lay  down,  in  short,  as  has  been  well  remarked,  a 
"  moral  rule  not  peculiar  to  Hindoo  Legislation,  but  common  to  all 
civilized  nations ;  but  to  construe  such  a  passage  as  creating  a  legal  right 
for  the  unbegotten  at  the  expense  of  those  that  are  born  and  living,  is 
any  thing  but  consonant  either  to  the  meaning  of  the  text  or  to  the 
spirit  of  Hindoo  law.'' 

We  may  observe,  that  we  are  not  aware  of  any  rule  in  any  country^ 
by  which  the  inheritance  remains  in  abeyance  for  9Xi  unbegotten  h&r ; 


VYVASTH/T-DARPaNA  9 

thoagh  in  all  countries,  as  in  this,  on  the  birth  of  a  posthumous  son  of 
the  deceased  owner,  property  which  has  once  vested  by  the  death  of 
the  owner,  becomes  thereby  divested,  as  in  this  country,  in  such  a  con- 
tingency until  the  birth  of  the  son,  it  would  remain  in  the  possession 
of  the  mother  or  other  guardian  of  the  son  who  may  be  born,  until 
its  actual  birth,  as  trustee  for  him. 

As  then,  we  are  of  opinion,  that  under  the  operation  of  Hindoo  law, 
the  right  of  succession  vested,  at  the  death  of  the  brother  of  special 
appellant,  in  his  maternal  uncle,  the  special  respondent  before  us,  and 
did  not  remain  in  abeyance,  entitling  her  to  possession  in  trust  for  a 
son  that  might  hereafter  be  conceived  in  her,  we  consider  the  judgment 
rf  the  Principal  Sudder  Ameen  correct  in  law,  and  dissmiss  the  special 
appeal  with  costs.— 13th  of  December  1860.  S.  D.  A.  D.  p.  340. 

Vide  Birajd-moyee  Appellant  Versus  Nabbo-krishna  Roy  Respondent ) 
and  Iskam-ekunder  Roy  versus  Birajd-moyee.  H.  C  Z).  15th  of 
September  1863. 

Vide  also  the  other  cases  quoted  in  the  succession  of  tfie  father's 
daughter's  sons. 

Vyavastlia'.  6.  Death  merely  (i.  e.  physical  death)  is  not 
meant:  it  (also)  alludes  to  degradation  for  sin  (ti),  the  state  of 
a  travelling  devotee,  and  the  like  (c),  because  of  the  analogy  of 
the  (circumstance  which  causes)  extinction  of  right. — Coleb. 
D4.  bhd.  Ch.  I.  para.  31.      • 

(«)  Degradation  occurs  when  one  has  slain  a  brahman  or  committed 
tome  other  atrocious  crime,  and  has  not  performed  penance,  and  even 
refoses  to  submit  to  it  * ;  for  Sri-krishna  Tarkdlankdra  t  and  Raghu- 
nandana  %  &i^  of  opinion  that  the  fallen  sinner  forfeits  his  right  wheif 
be  has  not  done  penance^  and  is  averse  to  doing  it. 


*  Coleb.  Dis.  Vol.  IIL  p.  SIS.    See  the  Chapter  oa  exolusion  from  inheriUnoe. 

t  See  his  GoniflriMiUiy  on  tbe  DdyQhhd§a.  Sant,  p.  3.    ^  Sm  JkC^tattma,  Stins. 

2 
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[e]  The  state  of  a  hermit,  as  well  as  the  extinction  of  wordly  affections 
18  here  comprehended  under  the  term  "  and  the  like  J' — Sri-krishna't 
Commentary  on  the  Dd^a-bkaga.     Sec  Coleb.  Da.  bhd,  p.  14. 

After  withdrawing  his  affection  {from  things  of  this  world,)  if  he 
abdicate  his  estate  in  this  form,  "  let  this  be  no  longer  mine, ^'  then  indeed 
his  right  is  divested  by  abdication ;  and  afterwards,  even  though  temporal 
inclinations  revive,  the  right  is  not  renewed.  The  resignation  can  only 
be  known  from  the  declaration  of  the  party.  Thus  Raghu-ncmdana,  a& 
Jagan-ndtha  Tarka-panchdnana  remarks,  is  justified.* 

Vide  Hafizoon-nissa  Begam  Versus  Rddha-binode  Misser,  in  the 
widow's  succession. 

Vyavastha'l  7.  A  person's  being  absent  and  not  heard  of 
for  twelve  years  entitles  his  heirs  to  inherit  his  property: 
this  rule  is  founded  on  the  presumption  of  his  death.f 

*     ^-i        .^         If  no  tidings  of  a   person  gone  abroad  be   received 
^  *    for  twelve  years,  his  son  and  kinsmen  should  account 
him  to  be  certainly  dead. — Jama  or  Yama, 


% 
•  Coleb.  Dig.  Vol.  11.  p.  525.    See  D%ya-tatt\ffa,  Sam.  p.  3,  and  Sri  •krUhnfi*s  Com* 
nent  on  the  Mya'hkdga,  Stuis.  p.  25* 

t  In  fixing  the  date  of  the  death  of  mfssing  peraonSr  tho  holy  sages  {Rithis)  and  com- 
pilers are  not  of  one  opinion,  as  is  manifest  from  the  texts  quoted  in  the  Nirnaya-nndhu :  "So 
if  the  time  of  twelve  years  of  a  person's  absence  have  gone  by,  they  shall  canse  his  death- 
fitdB  to  bd  solemnised  at  the  commencement  of  the  thirteenth  year. — (Vbiddha  Mjlnu.) 
If  no  tidings  be  had  of  a  person  for  twelve  years,  such  person  shall  be  treated  as  one  dead 
by  the  homing  of  his  effigy  made  of  kutha  grass. — (  Vrihaspati.)  If  any  one's  father  bo 
absent,  and  neither  a  letter  nor  any  news  of  him  be  received,  then  at  the  end  of  1 5  years 
his  effigy  shall  be  formed  and  burnt  in  the  manner  prescribed  by  the  law  ;  from  which 
date  all  his  obsequies  shall  be  performed, — (  Bhaviaikya  Purdna.)  It  is  said  in  Madana-rafna 
that  (the  nile  oO  waiting  for  twelve  years  applies  to  all  missing  persons,  except 
a  father.  But  in  Grij hya-kdrikdy  (vihich  is  of  superior  authoritj^)  it  is  laid  down  as  follows: — 
"  It  is  said  that  the  obsequies  of  a  missing  person  in  the  first  period  of  life  (i.  e.  under  50  years 
of  age)  should  be  performed  after  the  lapse  of  20  years,  of  one  of  middle  ago  (i.  e. 
under  76.)  after  fifteen  years,  and  of  a  person  in  the  last  period  of  life  (above  75  years) 
after  twelve  years"  (from  the  day  of  his  or  her  disappearance.) 
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Whenrieht  to  There  are  only  two  periods  of  partition  rightly  de» 
pvtitioii  Bcacam.  clared :  One,  when  the  right  ceases  by  the  owner's 
degradation  for  his  sin,  disregard  of  temporal  matters,  or 
actual  death  :  the  other,  by  the  choice  of  the  father,  while  his 
right  still  subsists. — Coleb.  Dd.  bhd-  Ch.  I.  p.  20,  para.  44. 

It  is  thus  established  that  two  periods  exist  for  the  partition  of 
father's  property. 

The  same  periods  also  exist  for  the  partition  of  a  paternal  grand- 
father's property,  only  with  this  difference  that  the  choice  of  the  father 
shonld  be  dependent  on  the  cessation  of  the  mother's  (and  step- 
mother's) catamenia.* — This  will  be  fully  explained  in  the  Chapter  treat- 
ing  of  partition,  q.  v. 

In  truth,  the  sons  at  (each  of)  these  two  periods  become  entitled  to 
partition,  as  is  expressly  laid  down  by  Ke^^^tt-nantfana :     ''If  the  right 


But  Raghu-nandanOy  a  modern  compiler  respected  in  Bengal,  having  in  his  Tithi-tatiwa 
ftx«d  the  dafce  of  the  death  of  missing  persons  aocordlng  to  the  text  oi  Jama  or  Tama 
quoted  under  VjfovasAA  No.  7,  it  has  been  the  practice  of  the  Hixidus  of  this  oonntry  to 
account  and  treat  missing  persons  as  dead  immediately  on  the  expiry  of  twelve  years  firom 
the  date  of  their  la^  trust- worthy  tidings,  without  any  question  of  age  or  relationship. 

Sir  Thomas  Strange  has  quoted  (and  he  is  followed  by  Sir  William  Macnaghten.)  from 
i^irnaifa^indka  merely  what  is  therein  given  from  Ofijhya-hir%k(£,  and  has  stated  that 
to  be  the  opinion  of  the  author  of  Ntrnya-hndhu.  This,  however,  is  not  the  caaei  tbe 
mathor  oftheiVsrn3ya.stfidAtthas  expressed  no  opinion  of  his  own;  he  has  merely  quoted 
the  different  opinions  of  the  lages  and  compilers,  ss  is  manifest  from  the  quotation  above 
given  in  toHdem  verhit. 

The  mmm  learned  English  wriAers  Say:  "according  to  some  authorities,  the  term  of 
twelve  years  applies  to  missing  persons  whose  age  exceeds  £fty  yean ;  for  all  under  that 
age,  the  term  allowed  for  re-appearance  is  twenty  four  years."  ( Vide  Macn.  H.  L.  vol. 
n.  9.  Kote.)  But  I  find  no  authority  which  prescribes  twenty  four  years  for  the  re-appear- 
ance of  a  missing  person  of  any  age. 

♦  Fiifc  W.  D^.  Jferc.  «aif<7.  Ch.  IV.  p.  91,  ptra.  l.j  Coleb.  Da.  6*01.  Ch.  I.  para.  4f; 
and  Ch.  IL  p«ra.  1. 
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of  property  be  anulled  by  death,  or  by  degradation,  or  by  the  quitting 
pfthe  condition  of  a  house-holder,  the  sons  are  entitled  to  partition; 
and  so  they  are  even  though  1;he  right  of  property  remain,  if  th^ 
father  he  devoid  of  wish  to  keep  property  -ivhich  pertains  to  him.*— 
Ddya-tdity>ay  Sans.  p.  3, 

Mtisst.  Aydbati  (pince  deceased)  versus  RdJ-krishna 
Sdhu  and  others, 

f  aspQ  ^*     Braja-rdm    Sdhu  had   five    sons, — Hari-krishm 

bearing  on  t^e  Sdhu,  Joy-krisAna  Sdhu,  Manohar-dds  Sdhu,  Rami^ 
Vyavastha  No.  7,        ^^^^^  g^j^^^  ^^^  Rdm^kdnta  Sdhu.—Joy-krishjia  went 

to  Jessore  in  1197  B.  S.  and  no  tidings  were  ever  heard  of  him  after- 
wards. Braja-rdm  died  in  1200  B.  S.  and  after  his  d^ath,  Joy-irish^s 
wife  sued  for  her  husband's  share  in  all  the  property  acquired  while 
her  husband  and  his  brothers  were  united.  The  Zillah  Judge  seeing 
that  the  funeral  obsequies  of  Joy-kHshjia  took  place  after  a  lapse  of 
twelve  years  from  the  date  of  his  disappearance ;  and  that  his  father 
Braja-rdm  died  in  1200  B.  S.,  decreed  the  plaintiflPs  claim  on  the 
ground  of  her  father-in-law  having  died  before  her  husband's  funeral 
obsequies  were  performed.  The  Provincial  Court  of  Dacca  reversed 
this  decree  on  the  ground  of  Joy-krishna  being  missing  during  the  life- 
time of  his  father,  and  consequently  his  wife  and  grandson  (daughter's 
son)  having  no  claim  to  the  property  acquired  by  Braja-rdm.  A  special 
appeal  from  this  decision  was  admitted  by  the  Sudder  Court  in  couse- 
quence  of  their  pandits  delivering  a  Vyavasthd  stating — '  that  if  a  man 
is  missing  during  the  life  time  of  his  father,  the  Hindu-law  allows  twelve 
years  for  his  rc-appearance ;  that  if  three  or  four  years  after  his  dis- 
appearance  his  father  dies,  his  wife  is  not  immediately  entitled  to  share 
in  the  property  of  his  father,  (the  wife  of  the  son  not  being  mentioned 
in  any  of  the  treatises  on  inheritance  as  heir  to  the  property  of  her 
father-in-law) ;  but  after  a  lapse  of  twelve  years,  if  no  tidings  be  heard 
of  her  husband,  (and  if  there  be  no  son,  grandson,  or  great  grand- 
son,) she  may  claim  her  husband-s  share  of  his  father's  property.' 


*  Set  Cokb.  J)(£,  Ua.  Ch,  I.  Note  Z^ 
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But  at  the  time  of  trying  the  case,  the  Court  having  perused  a  deed 
of  partition  entered  into  by  Braja-rdniy  and  also  other  documents, 
referred  the  case  to  their  pandits  for  their  opinion ;  and  the  pandits 
on  seeing  these  papers,  declared  that  in  the  present  case,  thewife  and 
grandson  of  Joy-krishna  had  no  right  to  any  thing,  but  the  sUm  fixed 
in  the  said  deed  for  their  maintenance,  the  will  of  the  owner  being  all 
that  is  necessary  in  cases  of  self-acquired  property,  and  that  a  division 
inade  of  such  property  by  the  owner,  who  is  not  a  minor,  and  is  of 
soimd  mind,  cannot  be  disturbed.  The  Court  accordingly  affirmed 
the  decision  of  the  Provincial  Court.*— 25th  of  April,  1820.  §.  D.  A.  R 
Vol.  ni.  p.  28. 

II.  In  the  case  of  Rdm-ndrdyan  Bandyopddhyay  {Banerjea)  versos 
Bala-ram  Bandyopddhydy  the  doctrine  of  presuming  the  death  of  an 
absent  person  unheard  of,  after  a  lapse  of  twelve  years  (from  the  day 
of  his  departure)  has  been  recognized  and  accepted  by  the  Judges  of 
the  Supreme  Court ;  and  it  has  been  declared  by  the  second  Pandit 
of  the  Sadder  Dewany  Adawlut,  the  Pandit  of  the  Provincial  Court 
of  Calcutta,  the  head  Pandit  of  the  College,  and  another  Pandit  that, 
*'  he,  who  has  absented  himself  for  the  period  of  twelve  years,  and  of 
whom  no  intelligence  has  been  recieved  during  that  time,  must  be 
considered  as  certainly  de^;  and  should  he  even  return  after  that 
time,  he  had  forfeited  the  rights  of  the  living.'^f— East's  notes,  case  85. 
Morley's  Digest.  Vol.  II.  p.  152.  ^ 


T  Althotutbthe  decision  in  the  case  tnrned  on  a  matter  offset,  rather  than  on  a  point 
cf  Hindu  law,  yet  it  may  be  observed  as  a  rale  of  the  Hmdalaw,  that  a  missing  person 
shall  not  be  considered  dead  until  the  period  of  twelve  years  shall  have  elapsed  firom  the 
date  of  his  disappearance.  In  the  present  case  as  the  father  of  the  plaintifiTs  husband  died 
before  his  son's  death  could  be  presumed,  his  son,  that  is  the  plaintiff's  htisband,  must  have 
been  considered  entitled  to  inherit,  and  through  him  the  plaintiff,  had  there  been  no  special 
agreement  to  obstruct  the  ordinary  course  of  succession. — Note  to  the  case  above  quoted. 

t  The  particnlars  of  this  are  given  in  the  Chapter  on  exclusion  from  inheritance. 
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SECTION    III. 


SUCCESSION  OP  THE  SON,  (AND  IN  THE  MALE  LINE  OF  THE) 
GRANDSON  AND  GREAT  GRANDSON. 

Vyavastliai'^     8.     When  a  person's  right  of  property  ceases 
by  death,  by  degradation,  by  the  quitting  of  the  condition  of 
a  house-holder,  or  by  voluntary  abandonment:  — 
The  right  devolves  on  the  son,  (a).*    ' 

Authority.    Male  issue  (in   the  male  line)  being  left,   the  estate 
must  go  to  them.f — Boudhayana. 

(a)    By  the  term  'son*  in    the    present   age,   is  meant  only  the 
Ourasa  and  Battaha  (sons).  J 

Ourasa  is  the  issue  of  the  (uras,  breast  i.  e.)  body,  and  born  of  a 

•  Coleb.  Da.  hh(£.  Ch.  XI  Sect.  I.  paras.  81,  32;  Da.  T.  Sans.  p.  2  ;  D(f.  kr.  sang.  Cfh. 
I.  p.  I;  Coleb.  Dig.  Vol.  H.  pp.  620,  521;  Macn.  H.  L.  Vol.  I.  Ch.  II.  p.  IT  ;  Cons,  H. 
L.  p.  1;  Elb.  In.  p.  69. 

t  Da  T.  Sans.  p.  2 ,-  DcC.  hh(£,  Ch.  IV.  Sect.  2.  para.  21  ;  Coleb  Dig,  vol.  XL  p.  520. 
t  In  jugas   (jfugas)  or  ages  other  than   the   Kali,  there  were  twelve  kinds  of  aoni. 
These  have  been  fully  desc^bed  and  treated  of  in  the  chapter  on  adoption,  q.  v. 

Among  those  twelve  descriptions  of  sons,  any  other  than  the  ourasa  and  dattaka,  are 
forbidden  in  the  JTa/t-age  ;  thus  the  A^ditya-purdLnay  after  citing— "  The  filiation  of  any 
but  the  dattaka  and  ourasa  is  not  admitted:  and  also  the  marriage  of  regenerate  men 
(i.  e.  Brahman,  Kshatriya,  and  Vouhya)  with  girls  of  unequal  class,"  and  other  parts  of 
the  law,  proceeds— "these  practices  have  been  abrogated  by  the  high  minded  sages,  with 
an  intent  of  securing  mankind  from  evil.  The  ordinances  of  Sadhus  are  of  equal  authority 
with  the  Vcdas^*.-—*  S^dhus*  that  is  men  free  from  all  defecu.  See  the  Udvdha-tattwa.  S— 
also  Coleb.  Dig.  Vol.  Ill,  pp.  141,  142,  271,  272  &  288. 

The  marriage  of  a  Shiidra  with  a  woman  of  another  caste  has  been  prohibited  by  Manu 
himself .—*' For  a  Skddra  is  ordained  a  wife  of  his  own  class,  and  no  other:  and  if 
hundred  sons  be  bom  of  her,  they  shall  have  eqnal  shares." — Ch.  IX.,  v.  157. 

These  practices  are  enjcaned  by  the  VedoB,  but  they  are  forbidden  or  abrogated  by  the 
authority  of  ScCdhus.  That  authority  is  admitted  to  be  equal  to  the  Vedas,  and  is  therefore 
superior  to  all  other  authorities.  It  follows  that  if  by  the  authority  of  Sadhus,  such  obacr- 
vance  and  practice  be  again  sanctioned,  their  legality  will  be  restored.  ThusMAKU: 
"  Know  the  system  of  duties,  which  is  revered  and  observed  by  such  as  are  learned  in  tlie 
Vedasy  virtuouB,  and  ever  exempt  from  hatred  And  mordinate  affection,  and  which  ii  im« 
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ipatui)  wifekgallj  married.  Thua  Manu:— "  Him,  whom  a  man  be- 
gets on  his  own  wife  legally  married,  let  him  know  to  be  the  Ourc^a 
•OH:  first  in  rank/' — (Ch.  9,  t?.  186).  OurasOy  however,  is  of  two 
kxnds — I.  Bom  of  a  wife  of  equal  clas$,  and,  II.  Born  of  a  wife  of  un- 
equal class.  But  in  the  Kali  (present)  age  the  marriage  with  a  damsel  of 
unequal  class  having  been  proliibited,  (see  the  preceding  notes,)  and 
consequently  the  son  born  of  such  a  wife  not  being  entitled  to  inherit 
hj  the  term  "  Owrasa'*  we  must  now  understand  only  the  son  begotten 
by  the  man  himself  on  his  legally  married  wife  of  eqital  ckiss.  Raghu^ 
wmdana^  it  is  clear^  has  quoted  in  his  Udbdha-iaUwa,  only  Voudha- 
tana's  text : — "  A  son  who  was  begotten  by  a  man  on  his  weded  wife 
fit  e^mal  class,  let  him  know  to  be  Ourasa  (son),^^ — because  he  found  it 
expressive  of  the  son  who  is  now  considered  Ourasa.  He  who  is  given 
(in  adoption)  by  his  mother  with  her  husband's  consent,  or  by  his 
&ther,  or  by  both,  to  a  person  of  the  same  class,  is  his  Dattaka  or  son 
given.    This  will  be  fully  described  in  the  chapter  treating  of  adoption. 

If  there  be  a  Dattaka  son,  adopted  before  the  birth  of  the  Ourasa 
son,  the  former  will  inherit  with  the  latter.  The  extent  of  the  Dattaka' s 
share  in  such  case,  and  the  other  particulars  regarding  him,  will  be 
foand  in  the  chapter  treating  of  adoption. 


pRMadontbe  heart  (as  the  means  of  beatitude;.  The  Scripture,  the  Codes  of  La^,  the 
pnetiM  (approTed)  ef  ihe  good,  and  the  satisfitction  of  the  conscience  ;  the  wise  have 
opei^f  dedarad  Tirtue  to  be  of  these  four  descriptions.'* — Ch.  II.  vs,  2  <(;  12. 

Further,  a  custom  continuously  observed  for  several  generations,  and  not  repugnant 
to  iha  Fttto,  has  the  force  of  law,  thus  Manu  ,• — **  A  king  who  knows  the  revealed  law,  must 
e  iato  th«  paiticular  laws  of  tribes,  the  laws  (or  usages)  of  districts,  the  rules   of  the 
.  (of  traders,  and  the  like),  the  customs  of  certain  families,  and  shall  establish  their 
liar  laws,  (if  thej  be  not  repugnant  to  the  Veda$,Y*—Qh,  VIIL,  v.  41. 


So  the  usage  of  a  country,  &c.,  established  by  agreement  of  the  people  must  also  be 
prorided  such  usage  be  not  opposed  to  the  Vedaa  and  the  codes  of  law.  Thus 
JiOPTATALSTa  : — •*  The  usage  or  practice  which  has  its  origin  in  the  general  agreement  of 
libs  people,  should  be  carefully  observed,  as  well  as  that  which  is  established  by  the  king ; 
fOfided  such  oaage  be  not  opposed  to  one*s  own  JAnrma"  (v.  188). 

fib^v  (aajt):  **  whatever  be  the  custom  of  a  country,  tribe,  or  nation,  body  of  people 
"--fhfr,  let  that  be  followed,  and  let  the  partition  of  heritage  be  made  in  eonformity 

ttowi^h.'— KiTTiTAVA, 
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Vyavastha'^    9.   If  there  be  many  sons,  they  inherit  equally.** 

AutllOrity.  After  the  death  (o)  of  the  father  And  mother,  the 
brothers  being  assembled,  may  equally  (k)  divide  the  paternal  estate, 
for  they  are  not  owners  while  they  (the  parents)  live* — Manu,  Ch. 
IX.  t;.  104. 

(o)  "  After  death'*  that  is  after  the  extinction  of  right. — Sri-krUhna's 
comment  on  the  Ddya-bhaga. 

Vyavasthal  lO.  (k)  Here  the  term  ''  equally"  indicates  that  their 
title  is  equal ;  that  is,  a  deduction  of  a  twentieth  part,  4fc,  is  allowed' 
by  other  brothers,  through  affection  and  to  preserve  dne  respect, 
because  elder  brothers  are  venerable :  such  deduction  concerns,  however. 


lRaghU'iiandanam\i\^  Shuddhi-tattwa  quotes  the  following  text  of  JIgntAvalkta  : — 
**  Even  a  son  begotten  by  a  Shiidra  on  a  female  slave  may  take  a  &bare  by  the  father's  choioe, 
but  if  the  father  be  dead,  the  brethem  shoald  make  him  partaker  of  the  moiety  of  a  share  :  and 
one  who  has  no  brothers  may  inherit  the  whole  property,  in  default  of  a  daughter's  son.'* 
He  then  adds  the  comment:  **  The  rule  laid  down  in  the  above  text  of  JJ^qntatalkta  is 
observed  only  amon^  the  ShitdrM^  not  by  the  other  castes;  and  he  thus  admits  the  heritable 
right  of  the  son  so  begotteo.*'  Such  practice,  however,  being  confined  in  fact  to  ther  very 
inferior  tribes  of  Shidr(tt^\\e  text  (of  JjIqmtavalkta)  can  be  considered  to  apply  to 
Ihtm  only. — See  the  chapter  on  Adoption. 

The  description  of  the  different  kinds  of  slaves,  male  and  female,  is  given  in  the  section 
treating  of  debts,  q.  v. 

Farasara  in  his  S^an^Ai/a  (Institutes,)  the  precepts  of  which  are  said  to  be  intended  for 
the  Kali  age  only,  authorises  the  adoption  of  the  son  made  {Krilrima)  as  weU  as  of  the 
given  son  (2>fl«aAu,)  and  out  of  the  twelve  descriptions  of  sons,  he  declares  the  Ouram^ 
Dat taka,  &ud  ffrW/i»ia  alone  entitled  to  inherit.  The  practice  of  adopting  the  Kriirimd 
son,  however,  does  not  prevail  in  liengal. 

*  ridc—Coleb.  Dig.  Vol.  II.  p.  521;  Va,  bha,  Ch.  III.  Sect.  2,  para.  25;  W,  Da,  kr. 
sang,   p,   1;    Macn.  H.  L.  Ch.  II,  p.  17;  Elb.  In.  Sect.  166.  p.  69 ;  and  Cons.  H.  L.  p.  5. 

Sir  M'illiam  Macnaughten  (and  he  is  followed  by  Mr.  Elbcrling:  see  his  treatise 
on  inheritance  &c.  p.  69,  Sect.  166.)  treats  of  the  sons'  succession  in  these  terms  :  *' Accorf- 
ingto  the  Hindu  law  of  inheritance,  as  it  at  present  exists,  all  legitimate  sons,  Uving  in  a  Btal» 
of  union  with    their  father  at  the  Ume  of  his  death,  succeed  oquallr  to  Us  prorerty,  ml  9A 
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the  elder  brothers  who  are  endued  with  yirtue.*  But  as  persons  of 
the  present  day  entertain  not  great  veneration  (for  their  elder  b'ro* 
ihersy)  and  as  elder  brothers  deserving  of  deducted  allotments  are 
(now)  rare^  equal  distribution  is  alone  seen  in  the  worldf .  Among 
the  Mlddrof  no  deduction  is  allowed  to  the  eldest  or  an  elder  brother.]: 

Shoirab'Chander  Roy  versus  Rasa^mani. 

OftSes  ^*     Rdtn-cAdnd  Roy  with  his  three  brothers^ — Bhairatt^ 

bearing  on  the  Vjra-  cAander,  Tilak-chonder^  and  flara-cAanifer^— succeeded 
ra^ithia  Not.  8,9,10.     j^^jj^^iy  ^^  the  demise  of  their  father  to  the  Zemin- 

daree  left  by  him.  Subsequently  Rdm-chdnd  died  childless,  leaving  his 
widow  Rasa-mani,  who  instituted  the  present  suit  for  her  husband's 
share,  which  was  alleged  to  be  one-sixteenth  by  right  of  primo- 
geniture, and  a  fourth  of  the  remainder.  Held  that  the  estate  should 
be  divided  equally,  and  that  the  plaintiff  receive  four  sixteenths; — the 
first  bom  or  an  elder  brother  having  no  claim  to  a  greater  portion  on 
the  ground  of  priority  of  birth.— 18th  of  September  1799.  S.  D.  A. 
B.  Vol.  1.  p.  27. 

EL  In  the  case  of  Ishwar-chander  Kdrfarmd  and  others  versui 
Gadinda'Chander  Kdrfarmd  and  others,  it  was  determined  by  the  (late) 
Supreme  Court,  that  the  seven  sons,  who  survived  their  father  Oolak 
Chander,  were  entitled  to  his  real  and  personal  estate,  of  which  he 
was  seized  and  possessed  at  the  time  of  his  death ;  and  that  the  said 
seven  sons  were  so  entitled  in  equal  parts  or  shares. — S.  C.  January  1828. 
Cons.  U.  L.  pp.  74,  75. 


paranmJ,  ancettral  and  acqnirdd**  (roll.  p.  17.)  This,  however,  ia  not  quite  oorr«cl, 
iMeaaw;— firstly,  the  JkUlaka  is  also  held  to  be  a  legitimate  boh,  bat  he  doed  not  succeed 
aqualij  with  the  Otirtua  son  of  his  adoptive  father ;  secondly,  the  sooa  succeed,  as  heira 
to  the  patrimony  not  only  at  the  time  of  their  fkther^s  natural  death,  but  also  at  the  time 
of  hie  ciTil  death  and  volantary  abandonment,  icutte,  p.  9;;  thirdly,  the  circumstanee  of 
a  son  living  separate  from  his  father,  does  not  exclude  him  from  the  heritage  where  he 
hM  not  already  received  his  portion  or  somewhat  in  lieu  or  satisfaction  thereot  Th«a 
maeb  is  apparent  from  a  precedent  quoted  by  the  learned  compiler  himself.  See  hie 
«wk  OQ  Uiadn  Uw,  YoL  I.  p.  S,  &  VoL  11,  page^  5. 

•  C(d6b.  Dig.  YoL  II.  p.  SSI.   t  Celeb.  Dd  bhd  Ch.  lU.  Sect.  2,  panu  27,  See  IMsen. 
&  L.  vol.  1.  ^  17.    Klb.  iB.  p  70|  dect.  1S7.    t  M'lw-^i^fvo.  Smu,  pp.  17  &  M.    See 
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HI.  In  the  case  of  Tdliwar  Singh  versus  Pahalwdn  Singh  (Sadder 
Ikiwanny  Adawlut  Reports,  vol.  III.  p.  208)  a  claim  of  primo-geniture 
being  preferred,  it  was  determined  that  priority  of  birth  does  not 
entitle  to  a  larger  portion  *--Macn.  H.  L.  vol.  I.  p.  17. 

TTxru.    ftiafhn^   ^^*     Although  the  sons  be  by  different   mothers,  and 
^  '  the  number  by  each  be  unequal,  still  they  shall  equally 

inherit  the  paternal  estate,  the  distribution  being  made  per  capita^  and 
hot  per  stirpes,* 

Example,  If  there  be  two  sons  by  one  mother  and  six  by  another, 

ftill  each  son  will  inherit  a  one-eighth  share. —  Vide  Cons.  H.  L.  p. 
6  &Macn.  H.  L.  Vol.  11.  p.  17. 

--  ^-     •   .12.     But  if  there  be  a  kuldchir,  i.  e.  usage  in  the 

^  '  family  continuously  observed  for  many  generations^ 

that  constitutes  an  exception  to  the  general  rule  of  the  law.  The  sons 
may  deduct  in  the  first  place  unequal  portions  (as  the  eldest  one-20tli, 
the  middle-most,  one-40th,  and  so  on  :  see  partition ;)  and  then  divide 
the  residue  equally ;  or  the  estate  may  be  divided  according  to  the 
number  of  the  wives  (of  the  former  owner,)  without  reference  to  the 
number  of  the  sons  borne  by  each,  (a  distribution  technically  termed 
Patndah'bibhdfftt  ;)*  or  the  eldest  or  other  brother  qualified  may  singly 
take  the  landed  estate.     See  the  Section  treating  of  usage  and  custom. 


*  There  is  another  decision  on  record  (S.  D.  A.  toL  II.  p.  116)  of  a  case  in 
which  there  were  sons  hj  dififdrent  wives,  and  one  party  claimed  that  the  estate  should 
b»  distributed  aocording  to  the  number  of  wives,  without  reference  to  the  number  of 
tons  borne  by  each,  ( a  distribution  technically  termed  patni'hihhzga,)  avering  that 
inch  hadbeen  the  ittf^cAfltr,  or  (immemorial)  usage  of  the  family;  but  the  court  deter- 
mined that  thib  distribution  among  them  should  be  made,  not  with  referenoe  to  the  mo- 
thn%  bnt^-wlth  refereiice  to  the  number  of  Bons:  being  of  opinion,  that  although,  ia> 
cases  of  inheritance,  Wrfc^flfr,  or  family  usage,  has  the  prescriptive  forfce  of  law,  yet,  to 
estaUidi  hd^chtfr,  it  ia  necessary  that  the  usage  have  been  ancient  and  invariable.  See 
also  the  ease  of  Skeo-hakhsh  Singh  *  versus  the  hetrs  of  Futieh  Simgh^  toU  II.  pag«  ML^ 
And  Elem.  (i.  e.  Strange's)  Hin.  Law,  App.  page  288.^1faon.  H.  L.  toL'  T.  p.  17. 
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—  ,|^    •   13.     With  respect  to  a  raj  or  principality,*  the  gea^ 

^  *  ral   custom  has   beea  to  preserve  it    entire.    The 

eldest  succeeds  unless  he  be  unfits   when  the  next  qualified  brother 
would  inherit :  in  any  case  the  succession  is  single. 

^  . ,  . .  This  appears  from  the  words  of  BALMfKi  put  in  to 
^'  the  mouth  of  Manthaka,  when  addressing  KoiKsf  :— 
"  Charming  (queen) !  it  is  not  that  all  the  sons  of  a  king  enjoy  the 
kingdom  :  one  amongst  many  sons  is  invested  with  the  rdj,  (for)  if 
all  the  sons  be  in  (possession  of)  the  raj,  great  disorder  shall  ensue; 
therefore,  spotless  beauty !  kings  give  their  kingdoms  (respectively)  to 
their  eldest,  or  some  other  well  qualified  of  their  sons,  which  eldest 
sons  (respectively)  deliver  their  kingdoms  entire  to  their  eldest  sons, 
not  to  their  own  brethem.  Thus,  your  son  shall  not  have  much  rever- 
ence, but  as  a  helpless  one,  shall  be  destitute  of  enjoyment,  nor  shall 
lie  be  longer  reckoned  a  member  of  the  ever*enduring  royal  race.'' — 
JKbu/jyoao,  Ajoddhyi-kanda. 

—,  .,     y  14.    Even  now  it  is  seen  in  practice,  that  entire 

y    vuouila  .  y^g^^^ng  ^re  severally  held  by  one  prince,  alihougli 
behave  brothers.* — Vide  Coleb.  Dig.  Vol.  II.  p.  119  et $eque, 

VyBirestha^*  15.    In  defaultf  of  the  son,  the  son's  son  takes 
the  inheritance  ;  failing  him,  the  great-grandson|. 


^  Id  the  faccessioti^  of  principalifcies  and  large  landed  posiessions,  long  oatablishad 
luli^d^r  win  have  the  effect  of  law,,  and  convey  the  property  to  one  son  to  the  exolueioa 
dT  tbe  net.  It  has  been  stated  by  Mr,  Cdebroafu,  in  a  note  to  the  Digest  (vol.  XL  p.  119;) 
that  the  gr«at  possessions  called  zemindaree*  in  official  laognage,  are  considered  by  modern 
Kadn  lawyers  as  tributary  principaUties. — Macn.  H.  L.  vol.  I.  p.  18.  Note. 

For  the  last  of  the  six  reasons  assigned  by  the  two  distinguished  paf^iU  Jaganiwfth 
sad  Ktip^'T^m  in  their  vyawuthd  delivered  in  the  case  of  I ih^n-chander  Moy  versos 
(Mj€)  ijuwar-ehander  Roy  (S.  D.  A.  R.  Vol.  L  p.  %)  a  large  Zemindaree  has  been  taken 
n  the  light  of  a  principality. 

t  Tbeezpratfoos  diputU  woA  d$ath  embrace  all  the  cinsnmtlanoes  whieh  Qsom  ex- 
tiadaefe o^rigjiifc.  8ee«sUep.d, 

t  Mi^^-taUwm,  SoMijBip.  11^ Sly  Golob,  DtT.  5A<r.  Ch.  III.  Sect.  1,  pava.  18;  Seeis, 
Xjnk  31  $f  88A:.Ch.  il.  Sect.  0,  para.  2d.   Coleb.  Pig,  ToL  IIL  pp,  P,IO.  Msdi  H. 
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Vyavastha^  16.  The  grandson  whose  father  is  dead,  and 
and  Beason.  j^g  great-grandson,  whose  father  and  grandfather 
are  dead,  are  entitled  to  inherit  equally  with  the  (late 
proprietor's  surviving)  son  ;*  for  they  equally  confer  benefits 
on  the  deceased  by  presentation  of  the  oblation-cake  at  the 
Pdrvana  Shrhdddha.f 

17    aTTAiaf  TiR^   ^^'     ^^*  *^^  grandson  and  great-grandson,  whose  fa- 
^  '  tbers  are  living,  are  not  entitled  to  inherit :%  since  they 

do  not  confer  benefit  by  presentation  of  the  oblation-cake  at  the  parva.^ 

A  f  li  •4-«T  '^^  ^^  virtue  of  his  offering  the  oblation-cake  at  the 
^ '  parva,l  the  son  becomes  entitled  to  inherit  his  father's 
estate^  so  are  his  (the  son's)  sons^  on  the  extinction  of  his  right 
(by  death  Sec.,  p.  9)  in  like  manner  entitled  to  inherit  (notwithstand- 
ing the  existence  of  their  paternal  uncle,)  whatever  portion  of  the  grand- 
father's estate  was  their  father's  right;  for  Katyayana  (quoted  in 
Batndkara)  expressly  says  : — "  Should  a  son  die  before  partition,  his 
son  shall  be  made  a  partaker  of  the  estate,  provided  he  had  not  received 
from  his  grandfather  property  sufficient  for  his  support.  He  shall 
receive  his  father's  share  from  his  uncle  or  his  uncle's  son ;  and  the 
same  (proportionate)  share  shall  be  according  to  law  allotted  to  all  the 
brothers ;  or,  (if  that  grandson  be  also  dead)  let  his  son  take  the  share ; 


•  Coleb.  JDflf.  hkcC.  pp.  90  &  221;  Ooleb,  Dig.  vol.  III.  p.  »;  Macn.  H.  L.  ▼ol.  I. 
pp.  17,18;  Elb.  In.  p.  70,  Sect.  168. 

t  P(£rva%a  Shr<£ddha  is  the  offering  of*  double  set  of  oblations  at  the  parva,  viz.  three 
cakes  to  the  father,  paternal  grandfiither,  and  great-grandfather,  and  three  to  the  maternal 
grandfEkther,  his  father  and  grandfather;  and  the  remnants  of  each  set  to  the  three  remoter 
ancestors  of  each  line. 

X  W.  D^.  Kra.  mmg,  Ch.  I.  pp.  %  8;  Coleb.  IkC.  hh(C.  Ch.  III.  Sect.  I.  para.  l6& 
Ch.  XI.  Sect.  6.  para.  29  ;    Df£,  T,  Saiu.  pp.  II  k  51 ;  Coleb.  Dig.  Vol.  111.,  pp.  9,  10. 

§«  The  fourteenth  and  eighth  days  of  each  half  Itmar  month,  the  full  moon  and  new 
moon,  also  the  time  of  the  son's  eateriog  on  a  MW  «diaoaI  sign,  theH»  Ogrest  kias»  Mt 
(ealUd)  pi»rwa:*^8h(lCidha'Uatwa. 
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beyond  him  (i.  e.  great-'grandson^  lineal  succession)  stops.  ^  If 
there  be  manj  sons  of  the  deceased  (son),  their  father's  share  only 
(and  no  more)  should  be  subdivided  and  allotted  amongst  them.  Bnt 
if  the  father  be  living,  the  sons  are  not  entitled  to  get  shares,  by  reason 
of  their  having  no  right  to  perform  the  pdrvana  Shrdddha.  In  like 
manner,  on  the  extinction  of  right  of  the  (late)  owner's  grandson,  his 
(the  latter's)  share  only  shall  be  taken  by  his  sons  (the  great-grand* 
sons  of  the  late  owner). — Ddya-taitwa,  Sans.  pp.  11  &  51.    Thus  : — 

_      ---^^1,    '    ^^'    '^^  grandson  and  great-grandsons  inherit  per 
y^  •  ithpes,  and  not  per  eapUa.f    See  Partition. 

Sri-ndth  Sharmd  versus  Rddhd-kdrUa. 

Cases  ^'  ^^V^'^^^^  had  8  sons;  (of  whom)  Kdahi-ndth 
bearing  on  the  Yja-  the  eldest,  Sadd-shib  the  second,  and  Kheld-rdm  the 
va.tii<aNoi.  15.16.18.  ^^^^^^  ^^^  ^jied   without  issue;  but  the  widow  of 

the  seventh  son  was  .still  living.  The  eighth  son  KevaUrdm  was  the 
only  son  adopted  into  another  family  (and  consequently  excluded  from 
paternal  inheritance).  Adjudged  that  the  state  should  be  divided  into 
five  equal  shares ;  that  the  heirs  of  each  four  sons,  who  left  issue, 
should  receive  one  share;  and  that  the  widow  of  the  seventh  son  of 
Braja-ndth  should  receive  her  husband's  (one)  share, — viz:  Rddhd- 
idnta,  Mohan-kdnta,  and  Ballabhi-kdnla,  sons  of  Nil-mani,  and  grand- 
sons of  Rdm-ndihf  the  third  son  of  Braja-ndih,  jointly  receive  one 
share;  Badan-chdnd,  son   of  Madhu-rdm,   and  grandson  oi Dharnu 


*  Sm  CoUb.  Dig.  Vol  III.  pp.  7.  8,  82;  and  Sri-kruhna's  commentary  on  the  Dcfya- 
M^^  SoMM.  pp.  77, 78. 

t  Sft-krUMi  comment  on  th«  Mya^^ga,  Saw.  pp.  37,  88;  Coleb.  XW.  W^T.  Ch. 
m.  Beet  1,  para,  tt,  88;  Colab,  Dig.  voL  IIL  pp.  8-»;  Vml  H.  L.  Vol.  L  p.  I8i  Klb. 
Ia.8iols.l68lDl«8. 
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dhatf  and  Gopdl'prasdd,  the  suaviving  son  of  Dharani-dhar,  who  is 
the  fourth  son  of  Braja-ndlh^  jointly  receire  one  share;  Sri^ndth 
son  of  Dina-ndth  the  fifth  son  of  Braja-ndlh,  receive  one  share ; 
and  Gokul-ndih,  as  adopted  son  and  heir  of  Boidya-ndih,  the  sixth 
Bon  o{  Braja-ndthf  receive  one  share. — 24th  of  November,  1796.  S.  D. 
A.  R.  Vol.  I.  p.  15. 

Joy-ndriyan  MaUik  versus  Bislwambhar  MalUk. 
II.  Rddhd'Ckaran  died  (intestate)  leaving  four  sons.  viz.  Hala-diar, 
Bishwambhar,  Gobardhan  and  Joy-ndrd^an.  Golak-chander  wsis  another 
of  Rddhi-chararCs  sons,  but  he  died  in  the  life-time  of  his  father,  leav- 
ing Rdm-dhan  and  Rnja-mokan  his  sons  surviving  him.  Hala'-dhar 
survived  his  father^  and  died  leaving  Rdm-mdrdyart  his  son.  The  pro- 
perty of  Rddhd'Charn,  and  the  increase  of  that  property  were  ordered 
to  be  equally  divided  among  his  sons  and  their  representatives^ 
viz.  it  was  ordered  that  Bishwambhar^  Gobardhan^  and  Joy-ndrdyan^ 
the  surviving  sons  of  Rddhd-charau  each  take  j9^  capUa  ;  Rdm-ndrdyar^ 
the  only  son  of  Hala-dhar  take  a  share  in  right  of  his  father ;  and 
Rdm-dhan  and  Braja-mohan,  the  two  sons  of  Golak-chander,  take 
per  stirpes  hiBshvae  between  them. — S.  C.  Cons.  H.  L.  pp.  50^51. 

See  also  the  Case  of  Gadd-dhar  Sharmd  and  KdH-dda  Sharmd 
versus  Ajodhyd-rdm  CAottdAwrt.— 30th  of  October  1794.  S.  D.  A. 
R.  Vol.  I.  p.  6. 
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SECTION    IV 


ON  SUCCESSION  TO  THS  ESTATE  OF  ONE  WHO 
LEAVES  NO  SON  (g). 

Vyavastha  .19.  In  default  of  the  son,  (and  in  the  male  line 
of  the)  grandson  and  great-grandson,  the  widow  (of  the  late 
owner)  succeeds  to  the  estate.* 

A  t^\%  '"Kr  ^*  "  "^^  ^^®  *^^  daughters,  also  both  parents,  bro- 
^ '  thers  likewise,  and  their  sons,  gentiles,  cognates,  a  pupil, 
and  a  fellow-student :  on  failure  of  the  first  of  these,  the  next  in 
order  is  the  heir  to  the  estate  of  one  who  departed  for  heaven  ( j ) 
leaving  no  son  ( g  ).  This  rule  extends  to  all  classes/' — JXqnyavalkta. 
Thus  aflSrming  the  right  of  the  last  mentioned  on  failure  of  the  pre- 
ceding^  the  sage  propounds  the  succession  of  the  widow  in  preference 
to  all  the  other  heirs. — Coleb.  Ddya-bhdga.  p.  160  §  4. 

( g )  The  term ''  Son''  extends  to  the  great-grandson  if  and  that  ''Leav^ 
ing  no  son''  implies  failure  of  the  son,  son's  son  and  great-grandson  (in 
the  male  line) ;  for  these  are  equally  givers  of  oblations  at  the  parva. 
And  it  is  for  this  reason  that  Voudhayana,  having  previously  referred 
to  the  son,  grandson,  and  great-grandson,  says  : — **  Male  issue  (as  far 
as  the  third  degree)  in  the  male  line  being  left,  the  estate  must  go  to 
them."— See  Da.  T.  Sans.  p.  49. 

( j  )  ''  Departed  for  heaven"  i.  e.  dead ;  which  indicates  also  degrad- 
ed or  fallen  from  sin,  and  the  rest  {ante,  p-  9)*  Sri-krisna's  comment  on 
the  DSya-bidya.  Sans,  p,  168. 


*  W.  Jkf.  kra.  Monjf.  Ch.  1.  Sect.  2|  Coleb.  Dtf.  IM.  Ch.  XI.  Sect.  1,  panuu  8  &  SI; 
Colttb.  Dig.  VoL  UL  p.  457;  Elb.  In.  p.  72,  Sect.  163;  Maon.  H.  L.  Ch.  II.  p.  19; 
jp^.  T.  Sam.  pp.  49,  52. 

t8MColdHlKJr.Mir.Cli.  XI.  ffNt,  l,ptnkS4;  Coleb.  Dig.  VoL  ILL  p.  107;  Umob. 
a.  LfToi  LCIi.  B«,ppi  17,  IS^ 
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A  i-Vi  •i-rr  ^^'  "  ^^^  wealth  of  him,  who  leaves  no  son,  goes 
^'  to  his  wife;  on  failure  of  her,  it  devolves  on  daught- 
ers ;  if  there  be  none,  it  belongs  to  the  father ;  if  he  be  dead,  it 
appertains  to  the  mother ;  on  failure  of  her,  it  goes  to  the  brothers ; 
after  them,  it  descends  to  the  brother's  sons ;  if  none  exist,  it  passes 
to  the  kinsmen  {bandhu)\  in  their  default,  it  devolves  on  distant  kins- 
men {sakulya))  failing  them,  it  belongs  to  the  pupil ;  on  failure  of 
him,  it  comes  to  the  fellow-student :  and  for  want  of  all  those  heirs^ 
the  property  escheats  to  the  king,  excepting  that  of  a  Bdrhman.^' 
Vishnu.— Coleb.  Dd.  bhd.  p.  160. 

A    4-I1      •4-TT     ^^'*    "The  widow  of  a  son-less  man  keeping  unsullied 
^*    her  husband's  bed  (t),  and  persevering  in  religious  ob- 
servances (d)  shall  present  to   him  the  oblation-cake,  and  obtain  (his) 
entire  share  (n).     Vrihat-Manu. — Ibid,  p.  161. 

(t).  "Keeping  unsullied  her  husband's  bed" — not  allowing  any 
other  man  to  have  access  to  her  husband's  bed  :  that  is,  chaste. — Sri- 
krUhna's  commentary  on  the  Ddya-bhd^a,  Sans.  p.  167. 

(d)  "  Persevering  in  religious  observances,'^  that  is  devoted  to  the  per- 
formance of  religious  acts  beneficial  to  her  husband's  soul  in  the  next 
world.— Ibid.  p.  169. 

All  these  are  specified  in  detail  by  Jimuta-vdhana  in  the  following 
passage :  "  On  failure  of  the  heirs  down  to  the  son's  grandson,  the 
wife,  being  inferior  in  pretensions  to  sons  and  the  rest,  because  she 
performs  acts  spiritually  beneficial  to  her  husband  from  the  date  of  her 
widowhood  (and  not  like  them  from  the  moment  of  their  birth)  succeeds 
to  the  estate  in  their  default.  Thus  Vyasa  says :  '  After  the  death 
of  her  husband,  let  a  virtuous  woman  observe  the  duty  of  continence 
and  let  her  daily,  after  the  purification  of  the  bath,  present,  from  the 
joined  palms  of  her  hand,  water  mixed  with  til  (sesamum)  to  the  manes 
of  her  husband.  Let  her  day  by  day  perform  with  devotion  the  wor- 
ship of  the  Gods,  and  the  adoration  of  VI8H^lU,  practising  constant 
abstemiousness.  She  should  give  alms  to  the  chief  of  the  venerable 
for  increase  of  holiness,  and  keep  the  various  fasts  which  are  command- 
ed by  sacred  ordinances.  A  woman  who  is  assiduous  in  the  perform- 
ance of  duties  conveys  her  husband,  though  abiding  in  another  world, 
and  herself  (to  a  region  of  bliss)."  Since  by  these  and  other  passages 
it  is  declared,  that  the  wife  rescues  her  husband  from  hell;  and  since  a 
woman,  doing  improper  acts  through  indigence,  causes  her  husbaad  to 
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611  (to  a  region  of  horror ;)  for  they  share  the  fruits  of  virtue  and  vice ; 
Aerefore,  the  property  devolving  on  her  is  for  the  benefit  of  the  former 
owner :  and  the  wife's  succession  is  consequently  proper/* — Coleb,  Dd. 
Ua.  CL  XI.  Sect  I.  p.  174,  paras.  48,44. 

He  aaihor  of  the   Vivada-bhangdrnava  puts  this  question  ''  Since  a 

woman  has  not  yet  performed  the  duties  of  widowhood  and  the  like,  how 

ciQ  she  have  a  title  to  inheritance  immediately  after  the  death  of  her 

bQsbttid  ?*^  and  himself  answers  it,  thus :  "  She  has  an  immediate  title^ 

beeanse  she  is  disposed  to  perform  those  duties ;  but  affertrards  if  her 

propennties  happen  to  change,  she  forfeits  the  right  which  she  had 

fblly  possessed.'^*    In  HAaf  ta's  text  {'  A  woman  widowed  and  young  is 

nntractable ;  but  separate  property  must  always  be  given  to  women, 

Uiat  they  pass  their  destined  life,')  young  is  mentioned  as  indicating 

the  possibility  of  adultery.     By  youth  that  age  is  not  strictly  meant, 

for,  a  woman,  though  young,  who  is  known  to  be  well-disposed,  has  the 

right  of  inheritance  by  universal  consent.     By  the  term  '  nntractable' 

is  suggested  the  neglect  of  the  duties  of  widowhood.t — See  Coleb.  Dig. 

Vol.  m.  p.  479. 

*  This,  howeyer,  is  uot  quite  eorrect,  for,  the  heritable  right  onoe  vefted  in  a  woman 
iM  Bot  divested  unless  she  commit  such  an  act  or  acts  of  impiety  or  immorality  as  to  cause 
her  degradatios  or  excommunication  by  loss  of  caste. — See  the  chapter  on  exclusion  from 

t  The  duties  of  widowhood  are  also  prescribed  in  the  following  texts:^ 

•■  Ijsi  her  emaciate  her  body,  by  living  voluntarily  on  pure  flowers,  roots  and  fruits  ; 
bat  lei  her  not.  when  her  lord  is  deceased*  even  pronounce  the  name  of  another  man.  Let 
her  eootinne  till  death  forgiving  all  injuries,  performing  harsh  duties,  avoiding  every  sen- 
aaal  ploninrr,  and  practising  the  incomparable  rules  of  virtue,  which  have  been  followed 
bf  neli  women  as  were  devoted  to  one  only  husband.  Many  thousands  of  BHChmanf 
having  avoided  Bensnality  from  their  early  youth,  and  having  left  no  issue  in  their  families, 
kneMeended  (nevertheless^  to  heaven.  And  like  those  abstemious  men,  a  virtuous  wife 
f*tt^^  to  heaven,  though  she  have  no  child,  if,  after  the  decease  of  her  lord,  she  devote 
haisdf  to  pious  austerity.  But  a  widow  who,  from  a  wish  to  bear  children,  slights  her 
(daeeaaed)  hnaband  (by  marrying  again,)  brings  disgrace  on  herself  here  below,  and  shall  be 
CKlodod  £rom  the  seat  of  her  lord." — Mahu.  Ch.  Y. 

''Let  bar  oontinne,  as  long  as  she  lives,  performing  austere  duties,  avoiding  every 
iBsaal  pleasure,  and  dieerfully  practising  those  rules  of  virtue  which  have  been  followed 
kyaneli  women  as  were  devoted  to  one  (only  husband.)  Neither  in  the  Fe(2a«,  nor  in  the 
mtmiL  eodfi, is  religions  sedysion  allowed  to  a  woman:  her  own  duties,  practised  with  a 
I  of  aqoal  elass,  are  indeed  her  religious  rites:  this  is  the  settled  rule.  Eighty - 
I  holj  sagsa  of  the  sacerdotal  class ,  superior  to  sensual  appetites,  and  having 
kft  wm  aale  tmm^  hara  asoe&ded  (nsTertheless)  to  heaven.    Lilce  them,  a  damsel,  becoming 
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(n)  The  phrase  '  obtain  entire  share'  means  that  the  wife  shall  obtain 
her  hosband's  entire  share,  not  that  she  shall  obtain  her  own  entire 
•hare.— Cokb.  Dd.  bhd.  Ch.  XI.  Sect.  I.  p.  161,  para.  8. 

(n)  '  Entire  share' — that  is,  the  whole  share  of  her  hnsband,  and 
not  a  portion  adequate  to  her  maintenance.— /)a.  T.  Sans.  p.  58. 

AnfTiA-rifTr     ^^^*     "^^  *^®    Veda,^  and  in  the  code  for  law,  t 

^*    as  well  as  in  popular  U8age,t  a  wife  is  declared  by  the 

wise  to  be  half  the  body  (of  her  husband,)  equally  sharing  the  fruit 

of  ][>ure  and  impure  acts.    Of  him,  whose  wife  is  not  dead^  half  the 


a  widow,  and  devoting  herself  to  pious  austerity,  shall  attain  heaven  though  she  have  no 
SOD:  this,  Manu,  sprung  from  the  Self -existent,  has  declared." — ^Taka. 

"  After  the  death  of  her  husband,  a  wife  must  practise  austerities,  or  ascend  (the  pile) 
after  him."— Vibhku. 

*'  Leaving  her  husband's  favourite  abode,  keeping  her  tongue,  hands,  feet  and  (other) 
organs  in  subjection,  strict  in  her  conduct,  all  day  mourning  her  husband,  with  hanh 
duties,  devotion,  and  fasts  to  the  end  of  her  life,  a  widow  victoriously  gains  her  hosband'a 
abode,  and  repeatedly  acquires  the  same  mansion  with  her  lord,  as  is  thus  declared :  That 
faithful  woman Vho  practises  harsh  duties  after  the  death  of  her  lord,  cancels  all  her  sins, 
and  acquires  the  same  mansion  with  her  lord." — H  ^RfrA. 

'<  A  wife  is  consictered  as  half  the  body  of  her  husband,  equally  sharing  the  fmit  of 
nuro  and  impure  acts :  whether  she  ascend  ('the  pile)  afler  him  or  survive  for  the  benefit 
of  her  hnsband,  she  is  a  faithful  wife.  Strict  in  austerities  and  rigid  devotion,  firm  in 
avoiding  sensuality,  and  ever  patient  and  liberal,  a  widow  attains  heaven,  even  though  she 
have  no  son," — Vbihaspati. 

**  Only  one  meal  each  day  should  ever  be  made  (by  a  widow,)  not  a  second  repast  by 
any  means ;  and  a  widowed  woman,  sleeping  on  a  bedstead,  would  cause  her  husbaad  to  fldl 
Cfrom  s  region  of  joy.)  She  must  not  a^n  use  perfumed  substances :  but  daily  imlci 
offerings  for  her  hnsband,  with  Aufa-grass,  til,  and  water.  In  the  months  of  VmthdkkOf 
KdCftika,  and  MAgha,  let  her  observe  special  fasts,  perform  ablutions,  make  gifts,  travel  t» 
places  of  pilgrimage,  and  repeatedly  utter  the  name  of  Vishnu.''— 5flirt/<. 

"  Though  her  husband  die  guilty  of  many  crimes,  if  she  remain  ever  firm  la  virtoous 
conduct,  obsequiously,  honouring  her  spiritual  parents,  and  devoting  herself  to  pious 
austerity  after  the  death  of  her  husband,  tha^'  faithful  widow  is  exalted  to  heaven,  as  equal 
in  virtue  to  ilrwid&ati."— Katyatana.    See  Coleb.  Dig.  Vol.  II.  pp.  460 — 465. 

*  **  The  wife  is  half  the  person  (of  her  husHaad.)*— Fei^a. 

t  "Of  him,  whose  wife  drmks  wine,  half  the  body  is  polluted.**— Pro^iwAcAt^ta-tM'c^. 

4;  M  Popular  itsase/  i.  e.  the  moral  soignee «  the  works  of  UthtrntCtatd  others. 
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body  surriTes.  How  thea  should  another  take  his  property  while 
iMlf  his  person  is  aUve  ?  Let  the  point  of  a  deceased  man,  who 
left  no  son,  take  his  share,  notwithstanding  kinsmen,  a  father,  a 
mother,  or  uterine  brother  be  present.  Dying  before  her  husband, 
the ^two/a  (p)  and  «arfAiai  (b)  wife  partakes  of  his  consecrated  fire; 
or,ifher  husband  die  (before  her,  she  takes)  his  wealth:  this  is  the 
primeval  law.  Having  taken  his  movable  and  immovable  property, 
tkeprectous  and  the  base  metals,  the  grain,  the  liquids,  and  cloths,  1st  her 
perform  the  monthly,  and  the  sixth  monthly  shrdddias*  and  so  forth, 
(m)  With  presents  offered  to  his  manes,  and  by  pious  liberality 
letherhonor  the  paternal  uncle  of  her  husband,  his  spiritual  parents, 
and  daughter's  sons,  the  children  of  his  sisters,  bis  maternal  uncles, 
ind  also  the  old  and  unprotected  persons,  guests,  and  females  (of  the 
&Duly.)  Those  near  or  distant  kinsmen  who  become  her  adversaries 
orwho  injure  het  property,  let  the  king  chastise  by  inflicting  on  them 
tkc  punishment  of  robbery .*'t — Vrihaspatx. 

*  ^  IM  her  perform  <he  thr(£ddKaa  in  each  month,  and  in  the  sixth,  and  ao  forth ."  the 
kA  dkmld  be  00  sspplied.  The  Pcfrvana  or  double  (properly,  triple)  set  of  oblations 
Mrt  not  be  offered,  because  women  are  forbidden  to  perform  this  rite.  By  the  word 
*iniith'*are  suggested  the  shrctddhas  offered  in  twelve  successive  months ;  by  the  term 
'iizth''are  suggested  two  skraddhcu  celebrated  the  day  before  the  expiration  of  each  of  the 
tso  fizth  OMmths  of  the  year  ;  the  term  **and  so  forth"  includes  the  first  and  the  anniver- 
mrf  Ar£ddJUu  to  be  performed  yearly  ;  heuce  she  must  celebrate  no  other  obsequies.**— 
Coleb.  Dig.  YoL  JIf.  p.  450. 

t  Col(Bb.i>^.  hha,  Ch.  XI.  Sect.  I.  p.  158,  para.  2;  Coleb.  Dig.  Vol.  VIII.  p. 

If  the  wife  be  half  the  body  of  her  husband,  may  she  not  exolusirely  take  hii  wealth, 
allboagb  sobs,  or  other  male  descendants  be  living  ?  No;  for,  the  Scripture  says:  "  It  is  a 
penoa*^  own  soul  which  is  born  to  him  (or  her)  as  a  son."  Mand  also  says  :  '*  The  husband, 
iter  jjoaoeptfcm  by  his  wife,  becomes  himself  an  embryo,  and  is  born  a  second  time  here 
bslsw;  for  wlndL  reason  the  wife  is  called  jcCya^  since  by  her  he  is  bom  (jayaU)  again.  (Ch. 
IX. T.  S.)  80  also  ssy  Bavkha  &  LtKUiTA  :  *<  Let  a  priest  take  the  hand  of  a  woman  equal 
ia  diss;  the  bodies  of  his  ancestors  are  born  again  of  her.  Let  him  figuratively  address  his 
I  KMil  in  the  person  of  his  son:  'Sprung  from  the  several  limbs,  (especially)  from  the 
» tkoa  my  soul  art  oalled  ion:  mayesttbou  live  for  a  hundred  years  !  For  the  benefits 
I  psrenti,  thon,  my  soul,  art  called  son ;  because  thou  deliverest  (trtCyate)  itom 
#MUIeaUsdpiii;  tiierefore  ibos  art  named  (put-ifa)  son."  And  it  appears  from  these ^ 
Ikiiaoon  or  other  deaceodaat  is  oonsubetanftial  with  the  father  and  other  anosstor.  (See 
Cofeb  Dig.  Vol  IIL  p,  459.)  FmHier,  Maso  and  Vishnu  say:  '^Siaoe  aeon  delivers 
ftKWf&U)  bis  fether  from  the  hell  called  pul,  therefore  he  is  named  pui'ira  by  the  Self-ex- 
sifcitbiMilf.*'  (Majiu  9,  ISS  ;  ViBHNtr  15.43.;  So  Says  also  Hj^bita  :  *'  Certain  hells  are 
wasd  piU  and  ckkinna-taHtu,  a   son  is  therefore  called  put-tra,  because  be  deliv^v  his 
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(p)  *Pativrat£  is  thus  defined  by  HARfTA  : — ''She,  wha  suffers  pain 
wheu  her  lord  endures  it,  (that  is,  becomes  affected  in  mind  by  similar 
anguish;)  is  cheerful  when  he  is  so,  in  his  absence  pines  under  the 
anguish  of  separation,  and  is  squalid  (through  neglect  of  ornament 
and  dress,)  and  who  dies  when  he  expires,  (that  is,  follows  him  in  death,) 
is  considered  a  pativrata  sddhwi*' — (Vide.  Coleb.  Dig.  Vol.  III.  pp.  462, 
463.)  Here  however,  by  the  term  pativrata  is  meant  the  legally  married 
wife  who  is  devoted  to  the  service  of  her  husband,  and  not  she  who  follows 
her  husband  in  death,  since  the  right  of  the  latter  is  extinguished  with  her 
death. — Sri-krishayCs  commentary  on  the  Ddya-bhdga,  Sans.  p.  167. 

IT  f  Vi    '    ^^'    (^)  *  Sddhwi '  that  is,  not  adulterous  :  hence  the 

J  "**  •  right  of  adulterous  women  ceases. — Sri-kriskna's  com^ 

mentary  on  the  Ddya-bhdga,  Sans.  p.  167. 

.     . ,        . .         I.    Let  the  widow  succeed  to  her  husband's  estate, 
AUtnOnty.     p^^^-^i^^  ^^le  be  chaste.— Katyayana. 

II.  The  wife,  who  does  malicious  acts  injurious  to  her  husband,  who 
has  no  sense  of  shame,  who  destroys  his  effects,  or  who  is  addicted 
to  adultery,  does  not  deserve  property. — KItyayana. 

father  from  those  re^ons  of  horror.*'  In  like  mannar  Saneh  a  and  Likrita  declare:  "A 
father  is  exonerated  in  hia  life-time  from  the  debt  to  his  own  ancestors,  npon  seeing  the 
countenance  of  a  living  son  :  he  becomes  entitled  to  heaven  hj  the  birth  of  bis  son,  and 
devolves  on  him  his  own  debt.  The  sacrificial  hearth,  the  three  vedas,  and  sacrifices  re- 
warded with  ample  gratuities,  have  not  the  sixteenth  part  of  the  efiicacy  of  the  birth  of  an 
eldest  son."  Thus  also  Mawit,  Saitkha,  Ltkhita,  VisHiiu,  Vashishtha  and  Hartta  ;  **  By  a 
•on,  a  man  conquers  worlds  ;  by  a  son's  son,  he  enjoys  immortality ;  and,  afterwards,  by  the 
son  of  a  grandson,  he  reaches  the  solar  abode." — (Mano  9.1 37 ;  VASHtsiiTBA  17.5.  VisHvn.  15. 
45.)  JXontavalkta  likewise  says :  "  The  continuance  of  race  and  attainmentof  heaven  depmd 
on  a  son,  grandson  and  great-grandson(l.  78/'.  (  Vidt  Coleb.  D(^.  bhd.  Ch.  XI.  Sect  1,  para.  8i.) 
Thns  since  the  sons  and  other  male  descendants  produce  great  spiritual  benefit  to  their  father 
or  ancestor  from  the  moment  of  their  birth,  and  they  present  the  ablation-cake  at  the  parm  to 
their  deceased  fiither,  the'proprietory  right  of  sons  and  the  rest  is  ordained,  as  already  inferabU 
from  reasoning;  because  the  property  devolving  upon  sons  and  the  rest  benefits  the  deceased, 
and  since  there  can  be  no  other  purpose  of  speaking  of  the  various  benefits  derived  from 
eons  and  therest,  while  treating  of  inheritance,  it  appears  to  be  a  doctrine  to  which  Hanu 
ascents,  that  the  right  of  succession  is  grounded  solely  on  the  benefits  conferred.  It  there- 
fore clearly  appears  that  the  estate  of  the  deceased  sh6nld  go  first  to  the  son,  grnndsoiH 
and  great-grandson,  and  on  failure  of  the  son  and  the  rest,  the  succession  devolret 
on  the  widow :  and  this  is  reasonable.— See  Coleb.  DaC.  hh<£.  Gh.  Xh  Seot.  1.  pp, 
1«9-1 70,  paras.  81,32,  88v 
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TIL  Let  the  brothers  allow  maintenance  to  his  (deceased's)  women 
bt  lifis,  provided  these  preserve  nnsullied  the  bed  of  their  lord ;  but  if 
they  behave  othervrise,  the  brethren  may  resume  that  allowance. — 

See  the  Chapter  on  exclusion  from  inheritance. 

(m)  The  expressions  "  monthly"  and  "  six  monthly"  are  intended  to 
fmhilnt  the  performance  of  the  Pdrvana  sArdddha :  and  by  the  term 
^9obrih"  is  meant  the  first  shrdddha  and  the  other  shrdddhas  made 
vitfain  the  jeai.Sri-krishna's  commentary  on  the  Ddya-bhdga.  p.  167. 

There  are  texts  of  sages  which  are  opposed  to  the  widow's  rihgt  of  suc- 
ceadoDS  immediately  in  default  of  the  son^  grandson^  and  great-grandson ; 
others  deny  her  right  to  succeed  at  all.  But  Jirndta-vdhana^  the 
foonder  of  the  bengal  doctrine,  argues  in  refutation  of  them,  and 
quotes  the  texts  of  Vbihaspati,  given  above,  as  paramount  and  decisive 
authority,  and  then  concludes  by  lapng  down,  as  established  law,  the  right 
of  the  widow  where  there  is  no  male  issue: — Thus,  "By  these  seven 
texts  Vbihaspati  having  declared,  that  the  whole  wealth  of  the  de- 
ceased man,  who  had  no  male  issue,  as  well  the  immovable  as  the 
nuyvable  property,  the  gold  and  other  effects,  shall  belong  to  his 
vidow,  although  there  be  brothers  of  the  whole  blood,  paternal  uncles, 
(daughters,)  daughter's  sons,  and  other  heirs;  and  having  directed 
^t  any  of  them  who  become  her  competitors  for  the  succession,  or 
who  themselves  seize  the  property,  shall  be  punished  as  robbers  by 
the  hing,  totally  denies  the  right  of  the  father,  the  brothers,  and 
the  rest,  to  inherit  the  estate  if  a  widow  remain."— See  Colcb.  Dd.  bhd. 
Ch«  XL  Sect.  I^  para.  3. 

The  doctrine  of  the  schools  other  than  that  of  Bengal  is,  that  the  widow 

imot  entitled  to  succeed  if  her  late  husband  was  undivided,  or  having 

been  separated  (from  his  co-heirs)  had  become  re-united.     But  Jimita- 

takatta,  the  paramount  authority  of  the  Bengal  school,  after  commenting 

Oft  the  text  of  Vbihat  Manct,  and  refuting  the  arguments  on  which  the 

doctrine  of  the  other  schools  is  founded,  lays   down^   as  established 

law,  the  result  of  his   discussion,  thus :  "  Therefore,  the  doctrine  of 

himdriya,  who  a%ms  the .  right  of  the  widow  to  inherit  the  whole 

pioperty  of  her  husband  leaving  no  male  issue,  should,  without  at 

testiott  to  the  circumstance  of  hia  being  separated  from  his  co-heirs 
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or  re-united  with  them,  (for  no  such  distinction  is  specified,)  be 
respected/'*— Coleb.  Dd.  bhd,  Ch.  XI.  Sect.  1,  p.l75,  para.  46.  Such  is 
also  the  opinion  of  Raghu-nandana  and  other  compilers  of  law  of  the 
Bengal  School,  who  are  in  fact  followers  of  Jimuta-vdhana. 

Kdshuprasdd  Roy  and  others— versus— Dt^amAor  Roy. 

CftSeS  ^'    Digambar    Roy,    son  of  Krishiia'deb  Roy,  sued 

bearing  on    the        the  SOUS  of  his  eldest  brother  Kashundth  Roy  for 

yavait    No.    .       j^^^  ^j^^,^    j^  ^^^  ^^.^^  estate.     After  the  pleadings 

had  been  filed  by  the  parties,  a  daim  was  set  up  by  MussL  Gour-mam, 
widow  of  Rdj-chander  Roy,  another  son  of  Krishna-deb  Roy,  for  her 
husband's  share  of  the  undivided  ancestral  estate.  Determined  that 
the  ancestral  estate  of  Krishna-deb  Roy  should  be  divided  into  three 
shares,  whereof  MussL  Gour-mani  in  right  of  her  succession  to  Raj^ 
chander  Roy,  the  heirs  of  KdshUndth,  and  the  respondent  Digambar 
Roy,  should  each  receive  one  share. — ^28th  of  May  1817,  S.  D.  A.  Rep. 
Vol.  II.  p.  237. 

Hem-latd  Debt  versus  Golak-chander  Gosdin. 

II.  Brinddban-chander  left  two  sons — Kripdnanda  and  Brajdnanda 
The  latter  died  leaving  a  widow,  named  Dokouri,  and  two  minor 
children, — a  son  (named  Gobinda-cliander)  and  a  daughter,  both  of 
whom  died  before  their  mother,  Kripdnanda  died  leaving  two  sons — 
Mahdnanda-gosdin,  husband  of  the  plaintiff*,  and  the  defendant 
Golak-chander,  both  of  whom  survived  the  widow  of  their  uncle 
Brajdnanda.  After  the  death  of  the  widow  of  Brajdnanda,  the  bro* 
thers  Mahdnanda  and  Golai-chander  held  joint  possession  of  the 
ancestral  estate. 

The  Pandit  of  the  Sudder  Dewanny  Adawlut  being  referred  to,  re- 
plied '^  that  on  the  death  of  Brajdnanda  his  estate  devolved  on  his  son 
Gobinda-ckander,  that  on  the  death  of  the  latter,  without  son,  son's 
son,  and  son's  son's  son,  wife,  daughter,  daughter's  son,  and  father, 
his  share  of  the  property  would  fall  in  to  his  mother  Dokourt ; — that 
under  the  circumstances  stated,  Dokourt  had  no  power  to  alienate  the 
property,  which,  after  her  death,  would  go  to  her  husband's  heirs 
{Mahdnanda  and  Golai-chander,)  and  that  Hem-latd  Debi  the  widow 

of  Mahdnanda  succeeded  to  her  husband's  estate."    Under  this  Vya^ 


•  8oeColetR.BiS.ToLlILp.466. 
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vaslhi  the  court  gave  jadgment  in  favor  of  the  plaintiff  {Hem4atd) 
as  lieireBB  toherhnsband^  who  was  shown  by  the  Fundi  fs  exposition 
ofthelaw^to  have  been  joint  heir  with  his  brother  (Golak-chander) 
of  Briffinand(^8  share  of  tbe  ancestral  property  on  the  death  of  his 
widow  Doiaur$.—lvt  of  July  1842.  S.  D.  A.  Kep.  Vol.  VII.  p.  108. 

m.  LdUbehdri  Dhar  died  leaving  a  widow^  the  defendant^  and  a 
son,  Choitan-charan  Dhar,  The  son  died^  childless^  leaving  his 
widow  the  lessor  of  the  plaintiff^  ( i.  e.  the  real  plaintiff,)  whose  title  is  the 
subject  of  the  suit.  The  defendants  set  up  a  verbal  last  will  of  Ldl" 
beidrt  Dhar,  which  is  proved  by  one  witness :  two  other  witnesses 
tendered  are  rejected,  because  they  claim  to  be  legatees  under  the  alleged 
will.  In  reply,  declarations  inconsistent  with,  and  subsequent  to,  the 
date  of  the  will  by  lAUhehiri  Dhar  just  before  his  decease,  are  proved. 

'Hiis  action  was  tried  on  the  11th,  12th,  and  14th  April,  before  a 
full  court,  and  was  then  adjourned  in  order  to  obtain  the  opinions  of 
paadiis  upon  the  following  case : 

Joffnya-^tta,  a  married  Hindu,  dies,  leaving  a  married  son,  named 
Deva^tta.  The  son  takes  possession  of  the  property.  After  two 
years^  the  son  dies,  leaving  a  widow,  but  no  issue.  Is  the  widow  of 
Jagnya'daita  entitled  to  any  part  of  it  ? 

Of  the  pandits,  Gobardhan-kamal  Sharmd  declared  the  defendant, 
i.  e.  the  mother  of  plaintiff's  husband,  entitled  to  the  property.  The 
court,  however,  rejecting  his  Vyavasthd,  gave  judgment  for  lessor  of 
the  plaintiff  upon  the  Vyavasthd  of  Rdm-charan  Sharmd,  who  having 
quoted  for  authority  the  vachanas  or  verses  of  Vbihaspati,  and  the 
subsequent  passage  of  Jim^ia-vdhana's  Ddya^hdga.  and  Jaonyavalkya 
and  part  of  the  verses  of  Vishku,  and  Kulldka  Bhatta*8  comments  on 
Mahit,  delivered  his  ^opinion,  saying  "  according  to  the  Fyavastdrnava 
hj  Raffiu^ndiha  sdrva-bhouma,  and  according  to  Ddga-iattwa  oi  Rughu- 
nandana  Smdrtta  Bhattdchdrjya,  and  according  to  the  Fivdda^raindkara 
by  Chandetfhwara,  and  according  to  the  Vwdda^chintdmani  by 
Vdeboipati  Mimra,  and  according  to  the  comments  on  Manu  by 
KuUtfim  Bhatta,  and  according  to  the  MUdkshard  by  Bhatidraka 
PatwrnA-Aanta,  and  other  authorities  in  use,  I  have  given  my 
opinio^''— 8.  C.  Ohambcr^s  Notes,  April  11, 12, 14,  July  11,  and  Nov. 
18,  l79^.—Montriou'8  Cueg  oftbe  Hindu  Jaw.  p.  8SS. 
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RadAd'tnani  Debi  versus  Shdm-chander  and  Rudra^chander. 

IV.  A  childless  widow  sued  her  husband's  brothers  for  her  hus- 
band's share ;  and  they  pleaded  that  their  deceased  brother  made  over 
his  landed  property  to  them,  before  he  died;  and  that  the  plaintiff 
was  only  entitled  to  maintenance.  The  court  required  an  opinion  from 
their  pandits, — whether,  supposing  the  husband  of  the  claimant  to 
have  executed  the  conveyance  (termed  Satwa'tydga'patra)  set  up  by 
respondents,  during  severe  illness  whereof  he  died  four  days  after, 
it  was  good  in  law  ?  The  pandits  replied  that  "  severe  illness  did  not 
prevent  the  validity  of  a  gift  of  property  movable  or  immovable ;  if  the 
person  executing  it  were'of  sound  mind  at  the  time,  the  gift  was  valid  ; 
if  he  were  not  of  sound  mind  at  the  time,  it  would  not  avail."  The  deed 
was  rejected  on  failure  of  proof  of  this  point,  and  judgment  passed  in 
favor  of  the  widow,  as  heir  to  her  husband's  estate,  revertible  at  her 
demise  to  the  husband's  next  heirs. — 27th  of  September  1804.  S,  D. 
A.  R.  Vol.L  p.  85. 

V.  In  the  case  of  Rdj-kishore  Sett  versus  Srimati  Tanu-mani  Raur 
and  another,  the  Supreme  Court  at  first  made  a  mistake  in  attempt- 
ing to  restrict  the  widow  of  an  undivided  brother  (in  Bengal)  to  main- 
tenance: but  ultimately  declared  her  entitled  to  enjoyment  of  her 
husband's  share. — Montriou's  Cases  of  the  Hindu  law.  p.  413. 

Vide — Rddhd'Charan  Roy  versus  Krishna-chander  Roy, — 25th  February 
1801,  S.  D.  A.  Rep.  Vol.  I.  p.  33  i^-Rdjbalhab  Bhuydn  versus  Musst. 
Banitd  Dei,  14th  August  1801,  S.  D.  A.  Rep.  Vol.  I.  p.  44  ;—Nil'kdnta 
Roy  versus  Mani  Choudhurdni,  25th  June  1802.  S.  D.  A.  Rep.  Vol. 
I.  p.  58;  and  Sri-ndth  Sharmh  yttsxxs  Radha  Kanta,  24th  November, 
1796.  S.  D.  A.  Rep.  Vol.  l.p.  15. 

Rddhd-mani  Raur  versus  Nil-mani  Dds, 
p  Gour-hari  Dds  and  his  elder  brother,  the  defendant, 

bearing  on  the  inherited  land  from  their  father,  and  were,  with  their 
Vjavastha  No.  20.       ^^^^^^  ^^^  ^^^^^^^  ^  undivided  "family,  Gour  Hart 

died  without  issue  :  his  widow,  the  lessor  of  the  plaintiff*,  brought  this 
action  for  an  undivided  half  share  of  the  family  houses  and  land,  which 
were  in  Calcutta.  The  mother,  being  called  by  the  lessor  of  the  plaintiff, 
proved,  on  cross  examination,  that  the  latter  had,  after  her  husband's 
death,  been  incontinent,  and  long  since  voluntarily  quitted  the  houae 
jmd  protection  of  her  husband's  family.  She  was,  at  the  time  of  the 
action^  living  with  hex  owa  father  and  farotheRk 
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The  court  (present^  Chambers^  G.  J.  Hyde^  Jones,  and  Dunkin,  Js.) 
being  of  opinion,  that  the  lessor  of  the  plaintiff  had,  under  Hindu 
Inr,  forfeited,  by  her  incontinence,  her  right  to  her  liusband's  estate, 
Bonsoited  her. — S.  C.  Montriou's  Cases  of  the  Hindu  law,  pp.  314,316. 

See  also  the  case  of  GokuUchander  ChakrabtUtt  yersus  Rdj  Rdni  and 
Jt^gofdl  Choudkuri.—S.  D.  A.  K.  Vol.  II.  p.  167. 

Lcycl  mpimion^  delivered  in,  and  admitted  6jf ,  the  several  courts  of  judicature, 
and  examined  and  approved  of  by  Sir  William  Macnaghien. 

QnisTioN. — A  childless  Brdhmatf.  dies,  leaving  his  mother  and  a 
vidov  him  surviving.  According  to  the  law  of  inheritance,  to  which 
of  these  survivors  does  his  property  real  and  personal  belong  ?  What 
ii  the  rule  of  succession,  in  case  of  the  mother  and  widow's  living  to- 
gether in  a  joint  state,  and  what  is  the  rule  if  they  are  divided  ? 

A  widow  no-     Beply. — On  failure  of  a  son,  grandson,  and  great- 

fflf^   to    hgf   llQS* 

Uod's  property  to     grandson,  the  widow  has  the  proprietory  right  to  her 
the  ezelMMo  <rf  his     husband's  estate ;  and  this  is  the  rule,  whether  the  mo- 


ther lives  jointly  or  separately.  She  cannot  in  any  case 
ktfe  a  ri^t  to  the  succession  while  there  is  her  son's  widow.  This 
iSfaaoTk  18  conformable  to  law. — Zillah  Chittagong,  May  22nd,  1817. 
Miou  H.  L.  Vol.  II.  Ch.  I.  Sect.  2,  case  1,  (p.  18.) 

Q.  A  person  dies,  leaving  a  widow  and  a  brother  of  the  whole 
blood.  According  to  law,  does  his  property  appertain  to  his  widow, 
or  should  it  devolve  on  the  brother,  he  furnishing  the  widow  of  his 
deceased  brother  with  maintenance  ? 

la  Bengal,  a  wi-     ^'     ^^  failure  of  heirs  down  to  the  great-grandson, 
dew  esdudesa  bro-     ^j^e  widow,  according  to  the  law  of  Bengal,  is  entitled 
to  enjoy  her  husband's  property  during  her  life,  whe- 
ther conaisting  of  lands  or  other  property,  and  the   brother  has  no 
i%ht  of  succession  while  she  survives. 

Authorities  :—Ybihasp ATI,  Vrihat  Manu,  Jaqnyavalkya  and 
Thwu  (ante,  pp.  23,  24, 26.)  This  is  delivered  according  to  the  doctrine 
offte  IkkfoMiaga,  &c.— Dacca  Court  of  Appeal,  August  19th,  1819.  Ibid. 
CL  L  Sect.  2,  ease  2  (p.  19). 
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Q.  1.  A  p6rso!i  died  leaving  his  father,  brother,  widow,  daughter, 
koA  daughter's  son ;  in  this  case,  in  what  proportions  will  these  per- 
dens  respectively  be  entitled  to  share  the  property  which  the  deceased 
IKrquired  ? 

R.     1.     Supposing  the  deceased  to  have  acquired  the 

Distribution    of  .  ,  ,  /.,...,,      ^^ 

joint  property,  the     property  Without  the  use  of  his   fathers  funds,   and 

foSiw?brot£^wi^     ^  ^*^®  ^®f^  ^5»   widow,    daughter,  daughter's  son, 

^^^'hW^^*"'  "*^     father,    and  brother   him   surviving,  his  acquisitions 

should  be  made  into  four  shares,  two  of  which  ^  to  the 

father^  and  the  remaining  two  the  widow.     Katyayana  says  :  "  A  father 

takes  either  a  double  share,  or  a  moiety,  of  his  son's  acquisitions  of 

wealth.     Let  the  childless  widow,  preserving  unsullied  the  bed   of  her 

lord,  and  abiding  with  her  venerable  protector,   enjoy  with  moderation 

the  property  until  her  death.     After  her,  let  the  heirs  take  it."     If 

t'he  acquisition  was  made  with  the  aid  of  the   paternal   property,    an  d 

the  acquirer  be  survived  by  the  individuals  above  mentioned,  the  father 

would  take  a  moiety  of  the  goods  acquired  by  his  son,  the    acquirer's 

widow  two  shifcres,  and  his  brother  one  share. 

Q.  2.  A  person  living  in  a  state  of  union  with  his  two  brothers, 
acquired  some  property  movable  and  immovable,  with  or  without  the 
nse  of  the  patrimony,  and  with  the  sanction  of  his  father  divided  his 
own  acquisitions  and  the  paternal  estate  with  his  brothers.  The  parti- 
tion was  formally  entered  into,  and  documents  were  drawn  out  by  each 
ol  the  brothers.  The  brothers  alluded  to,  died  before  his  father  ;  and 
then  the  father  died.  In  this  case,  will  the  brother's  daughter  and 
daughter's  son,  take  his  property  exclusively,  or  will  his  surviving 
brothers  be  entitled  to  any  part  of  it  ? 

R.  2.  Under  the  circumstances  stated,  the  widow  is  alone  entitled 
to  succeed  her  husband. 

Q.  3.  Supposing  the  brother  alluded  to,  without  the  consent  of 
his  father,  to  have  joined  with  his  brothers  in  making  a  division  of  the 
patrimony  and  their  respective  acquisitions,  to  have  made  the  division 
by  executing  formal  deeds  of  partition,  and  to  have  died  before  hi  s 
father,  who  made  objections  to  the  validity  of  those  deeds ;  in  this 
case,  to  which  of  those  individuals,  being  his  widow,  daughter,  daugh- 
ter's son,  and  brothers  (the  father  being  dead,)  will  his  property  go  ? 
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mftioa  be-  B.  3.  Uuder  the  circumst^c^  stated,  the  brother^ 
baad'ibio-  ^^  entitled  to  that  portion  of  the  property  which 
Ld^'^^e  ™*y  ^  ascertained  to  be  the  ancestral  estate ;  and  of 
oihiM  &k'  any  property  which  may  be  proved  to  be  the  de- 
ceased^s  personal  acquisitions  made  with  the  use  of 
bffr'^  fonds,  the  brothers  first  take  one  moiety  by  right  of  their 
sd  father,  and  out  of  the  remaining  half,  the  acquirer's  widow 
ke  two  shares,  and  the  other  brothers  one  each.  If  the  property 
eOA  acquired  exclusively  by  the  deceased  brother,  without  any 
kfpit  to  the  patrimony^  then,  on  the  death  of  the  father,  the  bro^ 
most  have  a  moiety  of  the  acquiaitio9s  as  their  father's  shai^e^ 
1^  acquirer's  widow  the  residue. 

4.  Is  a  daughter,  during  her  mother's  lifetime,  competent  to 
MP  uncle  for  her  father's  property,  by  virtue  of  her  right  of 
sion? 

in^h^^tf  cAa  B-  4-  A  daughter  is  not  competent  to  bring  an 
Oi  ha^m^  action  against  her  paternal  unde,  founded,  on  her 
*•  right  of  inheritance  to  her  f^vther's  property,  whije 

other  exists. 

6.  A  widow  brought  an  actiou^  claiming  her  late  husband's 
ty,  against  his  brothers,  and  afterwards  executed  a  release,  by 
oidiing  not  only  her  own  right  and  title^  but  that  of  the  de- 
i'n  daughter  and  daughter's  son,  in  favor  of  the  brothers.  In  this 
m  the  daughter  at  liberty  to  bring  an  action  against  her  mother 
aides  for  the  share  of  the  joint  property  which  belonged  to  the 
led  father  ? 

s  the  mo-  B*  5-  Supposing  the  widow  to  have  sued  her  bus - 
^  to  "defeat  band's  brothers  for  his  legal  share,  and  to  have  entered 
^^-  into  a  release,  with  an  intention  to  defeat  the  right 

r  daughter  and  daughter's  son,  the  daughter  i^  competent  to  sue 
other  and  uncles  to  annul  the  transaction.  It  is  prohibited  by 
» the  widow  to  make  an  alienation  of  any  property,  excepting  her 
ecoliar  property,  while  the  heirs  exist, 

sack  an  alienation  the  hereditary  means  of  maintenanoe  would 
ilzoyed:  '^They  who  are  born,  and  who  are  yet  unbegotten, 
bey  who  arp  actually  in  the  jiomh,  all  require  the  means  of  sup^ 
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portj  and  dissipation  of  their  hereditary  maintenance  is  censured/' 
r-Zillah  Hooghly,  July  8th,  1815.  Macn.  H.  L.  Vol.  II.  sect.  2,  case 
7,  (p.  23—26.) 

Q.  A  person,  who  had  two  sons,  divided  his  whole  property,  con- 
sisting of  assessed  and  rent-free  lands  and  household  goods,  between 
them  in  equal  portions,  reserving  nothing  for  himself;  and  at  the  same 
time  it  was  conditioned,  that  for  the  remainder  of  his  life  he  should 
reside  for  six  months  in  the  house  of  the  elder  son,  and  be  supported 
by  him,  and  for  the  other  six  months  in  that  of  the  younger  son,  alter- 
nately. At  the  time  when  the  partition  was  made,  the  father  had  no 
ready  money,  but,  subsequently,  some  money  was  acquired  by  the  elder 
son,  with  which  a  mercantile  concern  was  carried  on  by  the  younger 
son,  who  had  then  acquired  no  property.  The  elder  son  died,  leaving 
a  widow  and  daughter ;  afterwards  the  father  died  before  his  younger 
son,  and  his  elder  son's  widow  and  daughter.  At  the  death  of  the 
elder  son,  his  widow  came  in  to  the  possession  of  her  husband's  share 
which  he  received  at  the  partition ;  but  on  the  death  of  the  younger 
son,  his  widow  ousted  the  widow  of  the  elder  son  from  her  husband's 
share.  In  this  case,  to  what  proportion  is  the  widow  of  the  elder  son 
entitled  ?  s 

R.     Of  the  two  brothers  who  received  the  property  at 
•dow  ^^  ^^^^^^^     the  partition  made  by  the  father,   supposing  the  elder 

there  inherit  equal     to  have  acquired  some  property,   and  to  have  died 
shares  of  property.      __         ,.-.,  ^.-i         .,i.  i.        .-• 

before  his  father  and  widow,  in  this  case,    his  widow 

is  entitled  to  the     whole  of  that   which  her  husband    took  on  the 

partition,  and  her  husband's  acquisitions  should  be  made  into  four 

parts,  to  two  of  which  she  is  entitled,  and  the  widow  of  the   younger 

son  has  a  right  to  the  remainder. — Zillah  Hooghly.     Macn.  H.  L.  Vol. 

II.  sect.  2,  case  18,  (pp.  81,  32). 

Q.  A  person  died,  leaving  a  widow  and  a  brother  of  the  half  blood. 
Subsequently  to  his  death,  the  widow  violated  the  hitherto  unsullied 
bed  of  her  husband,  and  had  a  child  by  a  paramour  of  another  class, 
while  the  brother's  conduct  was  consistent  with  his  religion :  in  this 
case,  which  of  the  two  is  entitled  to  succeed  to  the  property  of  the  de- 
ceased ?  Supposing  the  widow  during  the  lifetime  of  her  husband  to 
have  cohabited  with  a  stranger,  and  to  have  therefore  been  expelled 
from  the  family,  and  to  have  lost  her  reputation^  has  such  widow  any 
right  to  inherit  her  huabfmd's  piroperty? 
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An  oocluute  wi-  B.  It  is  the  general  doctrine,  that  the  virtuous  widow 
i^t  to^bw  hii»-  ^^ *  ™*^  ^^^  ^^  leaving  no  heir  down  to  the  great- 
fand'tpvopertj.  grandson,  succeeds;  but  that  if  she,  on  the  death  of 
her  lovd^  be  ficdthless  to  his  bed^  she  has  no  right  of  succession^ 
consequently  the  widow  in  such  case  would  be  excluded  by  her  hus- 
band's half  brother.  So  in  the  case  of  her  having  acted  unchastely 
while  her  husband  was  living.  The  authorities  for  this  opinion  laid 
down  in  the  Daya^bhaga  and  other  books  of  law  are  Vrihasfati,  K  atta- 
TAXA,  Ykihat  Manu  &  Narada.  (See  ante,  pp.  23,  24,  26.)— Zillah 
Hooghly.  Hacn.  H.  L.  Vol.  II.  Sect.  2,  case  3,  (pp.  19,20). 

Q.  There  were  two  brothers,  of  whom  one  died,  leaving  sons  who 
are  still  alive^  and  the  other  died  leaving  a  son,  who  also  died,  leaving 
t  widow  him  surviving.  The  widow  had  become  a  prostitute,  and  had 
violated  her  husband^s  bed.  In  this  case,  is  she  entitled  to  inherit  her 
husband's  estate,  and  if  not,  on  whom  does  his  property  devolve  ? 

And  may  be  ex-     R.    jf  it  be  proved  that  the   widow  in  fact  did  not 
peJIed     frook     lot 
haase,  keep  her  husband's  bed  unsullied,  she  has  no  title  to 

Iu8  property,  and  ought  to  be  expelled  from  his  hous^.     His  estate, 

in  default  of  heirs  down  to  the  uncle,  should  devolve  on  his  uncle's  sons. 

This  opinion  is  in  conformity  to  the  authority  contained   in  the  Ddya- 

bhaga,  &<:.— Zillah  24  Pergunnahs.  July  18th,  1811,  Macn.  H.  L.  Vol.  II. 

sect.  2,  case  4,  (p.  21). 

Vyavastha^.  21.  The  v^idow  as  heir  to  her  husband  takes 
such  property  as  he  possessed  or  was  entitled  to  when  he 
died ;  but  she  does  not  represent  her  husband  in  respect  of 
succession  to  an  estate  which  would  have  devolved  upon  her 
husband  had  he  outlived  its  owner. 

Rim-bhavani  Debi  and  Rdm-'Mahd-mdya  Debt,  Appellants,  versus 
Rdni'Sfirja^mani  Debi. 

OaSG  ^  Hindu  died  leaving  four  sons:  the  first  and  second 

be«iogoQ  the  Vya-  of  whom  died  childless,  leaving  their  widows ;  the  third 
njubM  So.  21.  ^  o 

died  leaving  neither  a   widow  nor  an  issue ;  and  the 

foorth  lost  his  title  to  inheritance  by  being   adopted  into   another 

£ttiiQy.     The  widows  of  the  first  and  second  brothers  claimed  their 

imriMnd's  share  together  with  that  of  their  husband>.  brother  in  the 


38  VYAVASTHA-DARPANA 

joint  estate ;  though  they  did  not  demand  separate  possessiou  of  the 
same  during  sixteen  years^  but  allowed  them  to  remain  with  other  parta 
of  the  estate,  under  the  general  control  and  management  of  another  of 
the  sharers  (a  member  of  the  family)  and  received  proyision  in  land  tot 
their  expenses.  Held  that  as  the  appellants  did  not  separate  them- 
selves from  the  managing  sharer  or  consent  to  relinquish  the  share  of 
their  husbands,  the  circumstance  of  their  (appellants')  having  suffered 
the  daim  to  remain  unagitated  does  not  involve  forfeiture  of  their 
share  in  the  joint  estate,  though  it  is  held  by  their  kinsman  for  sixteen 
years :  the  widows,  however,  are  entitled  to  succeed  to  the  shares  of 
their  husbands  respectively,  §nd  not  to  the  share  of  their  husband's 
brother;  because  he  survived  their  husbands,  and  consequently  his 
share  devolved  on  his  legal  heirs. — 12th  May,  1806.  S.  D.  A.  Rep. 
Vol.  I.  page  185. 

Admitted  legal  opinion  approved  of  by  Sir  William  Macnaghten, 

Q.  Of  three  landed  proprietors,  two  died,  each  leaving  a  widow, 
and  the  third  died  leaving  two  sons,  him  surviving.  The  widows  and 
the  two  sons  of  the  last  deceased  jointly  possessed  the  ancestral  landed 
estate.  Subsequently  the  widow  of  the  eldest  brother  died ;  then  the 
eldest  son  of  the  third  brother,  leaving  a  widow  and  his  brother,  who 
subsequently  died  unmarried.  Lastly,  the  widow  of  the  second  brother 
died.  There  are  now  surviving  only  the  widow  of  the  third  brother's 
son,  and  a  descendant  in  the  fifth  degree  of  her  husband's  paternal  line. 
Under  these  circumstances,  according  to  law,  which  of  these  two  sur- 
vivors is  entitled  to  the  landed  estate  ? 

R.  Under  the  circumstances  above  stated,  the  surviving  widow  has 
no  title  to  inherit  from  her  Sapindas  or  the  persons  who  partake  of  un- 
divided oblations. 

Authorities  laid  down  in  the  Ddya-bhdga. — Boudhayana,  after  pre- 
mising, ''  A  woman  is  entitled,''  &c.  proceeds,  ''  not  to  the  heritage, 
for  females,  and  persons  deficient  in  an  organ  of  sense  or  member,  are 
deemed  incompetent  to  inherit."  By  the  mention  of  "  not  to  the 
heritage"  m  understood  that  a  woman  is  declared  incompetent  to 
sucoeed  her  ^optiM&wand  the  like.  The  sapinda  of  ihe  fifth  degree  ia 
entitled  to  the  suceession.  To  this  efiect  is  the  text  of  Manu  cont^od 
mHitlhitfa^bidffa:    ['To  the  nearest  kinsman  {$qpMa)  the  iiOiw- 
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l«Moe  iMitt  belong^/'  Khll^ka-bhatta  thiiB  comments  on  the  above^ 
ptnage :  "  Of  the  Sapinda$,  whosoever  becomes  nearest  is  entitled  to 
the  inheritance.''  The  term  (st^nnda)  extend  to  the  seventh  person 
or  the  tilth  degree  of  ascent  or  descent.  So  also  the  text  of  Manu 
cited  in  the  same  authority.  Nov  the  relation  of  the  sapindas,  or  men 
connected  bf  the  funeral  cake,  ceases  with  the  seventh  person^  or  in 
the  sixth  degree  of  ascent  or  descent  j"*^  and  that  oi  Samdnodaka$,  or 
those  connected  by  an  equal  oblation  of  water,  ends  only  when  their 
births  and  family  names  are  no  longer  known. 

The  Sapindas  are  entitled   to  the   succession   of  their  Sapindas  by 
reason  of  conferring  benefits  on  them  by  presenting  oblations   to  their, 
manes,  but  not  their  wives.f     This  is  conformable   to  the  Ddya-bhiga 
Ddya-isltwrn,  Daya-krama^angraha,  and  other  authorities. 

KQah  Mymunsing. — Macn.  H.  L.  Vol  II.  Ch.  I.    Sect.  2,  case  11. 
(pp.  29,  SO). 


*  The  abote  vyava»tkdC\B  eonfortnable  to  the  Difga-bfulCga  and  the  other  authorities 
died,  Wi  nM  86  the  deftnitioa  of  Sa^inda.    See  Golieb.  D^.  hh£,  Ch.  xi.  Sect  1.  panu  87. 

t  Althoagh  the  widow  of  the  third  brother's  son  is  entirely  excluded  flrom  inheriting 
the  propartjT  left  bj  his  uncle's  widow,  yet  of  the  estate  enjoyed  by  the  three  brothers  ehe 
is  eatitled  to  one  third.    Thus  : — 

On  the  death  of  two  of  the  proprietors,  their  widows  were  their  sole  heirs,  and  they 
were  entitled  to  take  two  shares  out  of  three,  or  one  share  each  in  right  of  their  respective 
hnshaade.  On  the  death  oftl^e  other  brother,  his  heirs  being  two  sons,  his  share  should  have 
been  made  into  two  parts,  of  which  each  of  his  sons  was  entitled  to  one.  On  the  death  of  the 
widow  of  the  eldest  hrother,  her  property,  that  is,  one  share  which  she  inherited  from  her 
hosband,  should  have  been  made  into  two  parts,  of  which  her  husband's  brother's  sons  were 
«aeh  entitled  to  one.  On  the  death  of  the  eldest  son  of  the  third  brother,  his  property  should 
have  bees  inherited  by  bis  widow,  to  the  entire  exclusion  of  the  others.  On  the  death  of 
the  other  son  of  the  third  brother,  his  property  should  have  devolved  exclusively  on  his 
nearest  tapindct,  who  by  law  becomes  his  legal  heir,  and  on  the  death  of  the  widow  of  the 
•econd  brother,  her  property  also  should  have  devolved  on  her  nearest  Sapinda,  a  female 
haviog  no  title  to  inherit  from  her  Saj^ndaa,  Consequently,  supposing  neither  of  the 
nrwiwing  individuals  to  have  received  any  share,  the  property  should  be  made  into  six  parts: 
of  which  the  widow  of  the  third  brother's  son  will  take  in  ri^ht  of  her  husband  two  shares, 
006  of  which  he  inherited  from  his  father,  and  the  other  from  the  widow  of  his  paternal 
VKle,  the  eldeet  son  of  his  grandfather  ;  and  the  Saptnda,  or  the  fiflh  in  degree  of  the 
yisiaal  Uae,  wiH  lake  the  remaintng  fout«  that  is  to  say,  two  whioh  he  inherited  from  the 
•ec«id  facotfaer's  widow,  and  the  other  two  from  the  secand  son  of  the  third  brother. 
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.        . ,  ^    ,  Patrd  is  the  wife  married  in  due  legal  form.    Althoasli 

Pami  defined.  _  ,  ,  ^    ,  .       ,    . 

from  the  etymology  of  the  term  as  implying  a  con- 
nection with  religious  rites,  and  according  to  A  harass  definition: 
^  Patni  is  the  wife  who  is  married  in  due  legal  form,  who  is  (as  it  were) 
a  second  self  (to  the  husband,)  and  who  is  an  associate  in  religious 
rites  'y  and  also  according  to  other  authorities  it  appears  that  she  who 
is  PattUy  is  also  dharma-patni,  yet  dharma-patni  is  generally  under- 
stood to  be  that  wife  in  conjunction  with  whom  the  husband  performs 
the  religious  rites.  The  religious  rites  should  be  performed  with  the 
eldest  wife  living,  unless  she  be  disqualified  by  reason  of  some  defect, 
in  which  case  the  next  wife  duly  qualified,  must  be  the  associate  in 
religious  acts.  Thus  Daksha  : — "  The  first  wife  is  espoused  from  a 
sense  of  duty ;  the  second  excites  sensual  desire  :  union  with  her  being 
productive  of  things  of  sense  only,  not  spiritual  things.  The  first  wife 
is  called  the  wife  whom  religious  acts  concern,  provided  she  be  free 
from  defect ;  but  if  she  be  not,  then  it  is  no  offence  to  employ  another 
duly  qualified.'*— See  Coleb.  Dig.  Vol.  II.  p.  409. 

The  rank  of  Patni  belongs  in  the  first  place  to  a  woman  of  the  highest 
tribe :  for  the  text  of  Sankha,  &c.  expresses,  that  "  the  eldest  wife 
takes  the  wealth,'*  and  seniority  is  reckoned  in  the  order  of  the  classes. 
Thus  Manu  says,  "when  regenerate  men  take  wives  both  of  their  own 
class  and  others,  the  precedence,  honor  and  habitations  of  those 
wives  must  be  settled  according  to  the  order  of  their  classes.**  There- 
fore [since  seniority  is  by  class,]  a  woman  of  equal  class,  though  young  ih 
respect  of  the  date  of  marriage,  is  deemed  the  eldest.  The  rank  of  patni 
belongs  to  her,  for  she  alone  is  competeat  to  assist  in  the  performance 
of  sacrifices  and  other  sacred  rites.  Accordingly  Manu  says  :  "  To 
all  such  married  men,  the  wives  of  the  same  class  only  (not  wives  of  a 
different  class  by  any  meuns)  must  perforin  the  duty  of  personal  atten- 
dance, and  the  daily  business  relating  to  acts  of  religion.  For  he,  w  ho 
foolishly  causes  those  duties  to  be  performed  by  any  other  than  his 
wife  of  the  same  class,  when  she  is  near  at  hand,  has  been  immemori- 
ally  considered  as  a  mere  chaaddla  begotten  on  a  Brdhmani.'^  But 
on  failure  of  a  wife  of  the  same  class,  one  of  the  class  immediately 
following  [may  be  employed  in  such  duties.]  Thus  Vishku  ordains : 
^'If  there  be  no  wife  belonging  to  the  same  class,  [he  may  execute  the 
business  relating  to  acts  of  religion]  with  one  of  the  class  immediately 
following,  in  case  of  distress*    But  a  regenerate  man  must  not  do  so 
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vith  a  woman  of  the  Shudra  class.''  '^  Execute  business  relating  to  acts 
of  religion/'  is  understood  from  the  preceding  sentence.  Therefore  a 
Brdhmani  is  lawful  wife  (  patni  )  of  a  Brdhmana.  On  failure  of  such^  a 
Kskairipi  may  be  so^  in  case  of  distress ;  but  not  a  Foishyd,  nor  a  Skd- 
dra,  though  married  to  him.  A  Kshatriyi  woman  is  wife  of  a  Kshatriya 
man.  In  her  default^  a  Foukyd  woman  may  be  so,  as  belonging  to  the 
next  following  tribe ;  but  not  a  Shudri  woman.  A  Foishyd  is  the  only 
life  of  a  Voishya  :  since  a  Shidra  wife  is  denied  iu  respect  of  the  re- 
generate tribes  simply. — Da.  bhd.  Ch.  xi.  sect.  I.  p.  176,  para.  47. 

From  the  above  quoted  passages  of  the  Diya-bhdgay  it  appears  that 
formerly  marriage  was  permitted  and  contracted  also  with  a  woman  of 
a  different  class  or  tribe.  It  is  however  immaterial  now  to  advert  further 
to  this,  inasmuch  as  in  the  present  (Kali)  age  such  unions  are  express- 
ly prohibited.*  Patni  in  the  present  age  can,  therefore,  signify  no  other 
than  her  whoisof  the  same  class  as  her  husband.f  So  if  there  be  many 
wives  of  the  tame  class,  they  are  all  paints,  and  religious  rites,  are  by 
tarn  performed  with  all  of  them  according  to  the  following  text : 
^Or  withoat  partiality  he  may  perform  the  rites  of  religion  with  all  his 
wives  successiwely,  in  periods  settled  according  to  their  respective  pre* 
cedence,  or  settled  of  his  own  authority  to  the  best  of  his  knowledge.'' 
Katyayana.— See  Coleb.  Dig.  Vol.  II.  p.  40.  7. 
I  Paint  as  used  in  the  singular  number  by  the  Rishis  and  comment- 
ators, ia  applied  collectively  to  all  of  one  class^  therefore, — 

_  .■■      •  22.     If  there  be  two  or  more  wives,  they  have  equal 

VyavaSuIia.  ^rte  to  inherit  the  estate  of  their   late  husband  ;§ 
since  they  being  of  the  same  tribe  are  all  Painis. 

The  author  of  Vivdda-bhangamava  says :  '*  If  a  man  die  leaving  two 
wives  equal  in  class,  the  eldest  alone  has  a  right  to  his  estate  \  for  on 
the  concurrent  text  of  Daksha  and  Vishnu,  (viz.  •  The  first  wife  is 
espoused  from  a  sense  of  duty ;    the   second  excites  sensual  desire  ; 


•  **  Undertaking  sea  Toyages  (to  drcumnavigtte  the  werld  ;)  the  carrying  of  a  A«iiia». 
daU  (by  a  hoase-holder ;)  the  marriags  of  twice  bom  men  (i.  e.  Brdhmant  Kthatriya 
and  Voukfa)  with  damaeU  oneqoal  in  class"— premising  these  and  other  practices,  the 
VriJkai  Ndra^^purdna  adds  :  **  The  wise  have  decUred  that  these  practices  most  be 
avoided  in  the  Kaiiage."  see  Coleb.  Dig.  Vol.  III.  p.  Ul.  These  practices  hare  also 
be«i  prohibited  in  the  ^  dUyaor  A^dipurdna.    See  also  cuiCe.  p.  14. 

t     Vide  W.  Dd.  kra.  amg.  Sect.  3.  p.  7.       (See  MUdkthard  Sanscrit,  page  207. 
f    See  Macn.  H.  L.  Vol  L  Sect  2,  p.  19. 
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unioti  with  her  being  productive  of  things  of  sense  only,  not  spiritual 
things.  If  many  wives  of  his  own  class  be  living,  with  the  eldest  alone 
should  the  husband  perform  religious  rites,')  and  by  the  text  which  de- 
clares '  the  eldest  wife  is  the  paint  -/  the  terra  paint  indicates  Dharma- 
patni,  the  other  wives  are  to  get  maintenance  only."  And  this  he 
affirms  to  be  the  opinion  ofJiinula-vdhana.  This  is  not  correct ;  for 
Jimuta-vahana  has  only  declared  that,  among  the  wives  of  different 
classes  or  tribes,  she  who  is  of  the  same  tribe  is  tlie  patnl,  as  she  is  the 
eldest  of  all ;  but  has  not  laid  down  that  where  there  are  many  of  the 
same  tribe,  the  eldest  exclusively  is  the  patni.  It  is  true  Vishku  has 
said  :  "  If  many  wives  of  the  same  class  be  living,  with  the  eldest  alone 
should  the  husband  conduct  business  relating  to  acts  of  religion  -"  that, 
however,  cannot  be  taken  to  destroy  the  heritable  rights  of  the  other 
wives  of  the  same  class;  since  by  performance  of  religious  rites  in  con- 
junction with  the  husband  a  wife  becomes  Dharma-patni,  but  this  does 
by  no  means  entitle  her  to  inherit  to  the  exclusion  of  other  wives,  nor 
by  her  acquiring  that  grade  or  rank  the  rights  of  the  wives  who  are 
also  patnis  are  at  all  affected,  the  title  of  each  and  all  of  them  being 
based  on  the  performance  after  their  husband's  death  of  acts  or  rites  bene- 
ficial to  his  soul ;  and  therefore  it  is,  that  all  widowed  patnis^  who  per- 
severe in  religious  observances,  equally  inherit  their  husband's  estate. 

Vvavastha.^  23.     Upon  the  death  of  any  of  several  widows 
of  a  deceased  proprietor,  the  property  inherited 

With  reason.  r      r  r      r       j 

by  her  devolves  on  the  surviving  widow  or 
w:idows ;  since  no  property  can  go  to  the  next  heirs  of  the 
husband  so  long  as   his  widow  survives.* 

Bhaga-bati  Rdr  versus  Ratlhi-krlshna  Mukhopadhdya  {Mookerjea.) 
Case  Riim-sunJer  Adhikiiri  left  two  widows  and  no  children, 

beaiing  on  the  vya-  rpj^^g  action  was  by  one  of  the  widows  to  recover  pos- 
session of  an  undivided  moiety  of  the  houses  and  lands 
ofiher  husband  :  it  was  undefended.  She  proved  a  prima  facie  title  in 
Rdm^sunder  AdAikiri  to  part  of  the  premises  in  the  plaint,— viz.  four 
bighis  and  some  kathds  (of  land)  at  Sutauuti  in  Calcutta  (ancestral  pro- 
pjerty ;)  for  an  undivided  moiety  of  which  the  Court  gave  Judgment  for 
lessor   of  the   plaintiff.— Montriou's   Cases    of  Hindu  Law,  p.  314. 

•     See  Macn,  H.  L.  Vol.  I.  Prellmiua'y  ReraarU  pp.  xii,  xiii  ;  &    Sect.  2,  pp.    20,21. 
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Srimaii-irajesAwari  Ddsi  versus  Rdm^kmai  DuU. 
and  Rdm^prosdd  Dhar. 

Case  ^'    '"^^  ^^  ^  ^^^^    ^^^^  ^^  ^^®  sunrking  eldest 

iMaring  OB  the  VjA-     widow  of    Rdm-idnta    Sen,   deceased,    a&rainst   the 

raothlf  Hoi.  28&28.      j  r     j      i.        i_  /  . 

aeiendants^  the  one  as  the  surving  executor  and 
trnsfy  nnder  the  will  of  her  husband,  the  other  as  having,  with 
the  first,  possessed  himself  of  property  of  the  deceased,  and  the 
bill  prayed  an  account  of  the  personal  estate  and  of  rents'and  profits 
of  the  real  estates,  to  the  plaintiff;  as  the  widow,  heir,  and  legal 
representative  of  her  deceased  husband,  and  pay  and  deliver  over  the 
same  to  her,  and  also  to  deliver  up,  in  order  to  be  cancelled,  three* 
several  deeds  of  gift  and  general  release,  obtained  from  the  plaintiff 
by  the  defendants  nnder  circumstances  of  fraud  and  imposition  set 
forth  in  the  bill ;  and  she  also  prayed  to  be  let  in  to  possession  of  the 
several  parcds  of  land  mentioned  in  the  several  deeds  of  gift. 

It  appeared  by  the   answer   and  depositions  that  Rd/n-idnta  Sen 

died,  leaving  two  widows,   the  plaintiff  his  elder  widow,   and  Alunko 

(properly,  Ananga)  Ddsi  the  younger,   then   about  fourteen  years  old 

and   without  leaving   any   issue.     Two  days  before  bis  death  he  made 

a  will,  to  which  he  appointed  the  defendant  Rdm-ldndi  Dutt  and  Rdnu 

beihary  Duii*  his  attomies,  to  collect  his  debts,  rents  &a,  and  pay  the 

same  in  to  his  estate ;  and  he  thereby   ordered  them  to  pay   Rs.  2000 

to  his   elder  wife  (the   plaintiff,)    and   Rs.  2000  to  his  younger  wife, 

and  to  pay  for  their  maintenance.    They  were  also  directed  to  perform 

the  worship  of  the  deity  as  the  testator   had  done.     And  he  willed  that 

no  body  should  sell  his  estate.    It  was  also  admitted  by  the   answer, 

and   deposed,  that,   it  the   time  when  the  deceased  made  his  will,  he 

dedsred  to  his  attomies  therein  ilamed  that  the  will  was   made  merely 

to  gnard   against  the  youth   and   inexperience   of  Alunko  Ddsi  his 

yonnger  wife,  and  as  a  check  upon  her ;   and  that  after  his  death  the 

defendants  were  to  realize    his    estate  and   deliver  it  over  to  the 

management  of  his  elder  wife,    and   that  she  should   maintain  the 

yonnger. 

Both  parties,  agreed  to  the  truth  of  this   statement  at  the  time  it 
was  made ;  but  when  it  came  to  be  read,  an  objection   was   started  at 


*  This  is  a  misprint ;  it  ihould  h%  Ei^ih-behtfri  DuU. 


44  VYAVA&THA.DARPANA 

to  its  legality^  and  the  opinion  of  the  pandits  was  desired  by  both 
parties  to  be  taken^  which  was  acoordin^y  done  as  after  stated. 

Several  dbpositions  were  read,  to  shew  that  the  defendants  after 
the  death  of  Alunko  Disi  the  younger  widow,  which  took  place 
about  four  years  previous  to  the  institution*  agreed  in  considering 
the  pkintiff  as  the  owner  of  the  estate,  and  obtained  from  her,  on  that 
supposition,  deeds  of  conveyance  of  it,  after  a  pretended  account  made 
up  by  themselves. 

In  this  case  the  following  questions  were  put  to  the  pandits^  and 
answers  given  by  them  are  as  follows  : — 

1.  Q.  If  a  Hindu  die  without  leaving  issue,  but  leaving  two  widows^ 
does  the  whole  estate  go  to  his  widows  for  their  lives  ?  and  on  the 
death  of  one  of  them  afterwards,  does  the  whole  survive  to  the  other 
widow? 

1 .  A.  The  whole  estate  does  go  to  the  two  widows ;  and  on  the  death 
of  one,  the  whole  goes  to  the  survivor ;  and  on  the  death  of  the  survivor, 
it  goes  to  the  collateral  heir  of  the  husband,  such  as  a  brother,  &c. 

2.  CL  Can  a  Hindu  make  a  disposition  of  his  property  both 
verbally  and  in  writing  at  the  same  time  ? 

3.  A.  He  may. 

8.  Q.  If  the  writing  and  parol  disposition  be  contrary  one  to  the 
other,  which  is  to  prevail  ? 

8.  A  The  writing  must  prevail,  as  being  the  mdre  certain  evidence 
of  the  testator's  disposition. 

The  court  had  no  doubt  of  the  fraud  in  taking  the  conveyances, 
and  decreed  them  to  be  given  up  to  be  cancelled. 

They  also  decreed  an  account,  considering  the  plaintiff  as  at  all 
events  entitled  to  the  account. 

Note  by  Sir  E.  H.  East. — The  dedication  to  the  deity   is  no   disposi* 
tion  of  the  property;  and  many  eases  have  determined  that  it  is  no 
objection  to  an  heir-at-law  taking  an  undisposed  residue,  though  a 
specific  legaqr  be  given  to  him  by  the  will.    There  is  no  other  way 
to  exclude  an  heir  than  by  giving  it  to  some  body  eke :  therefore^ 
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if  firom  tke  drcniattaiice  of  part  beiog  given  ao  infeMace  couU  be 
ndaed  that  the  testator  meant  the  heir  should  have  no  more^  yet  eren 
agaiuit  that  intention  the  heirs  would  take.— 26th  of  July  1816. 
East* s  Notes,  case  No.  54. 

,  24.    The  widow  is  only  to  enjoy  her  husband*^ 
yBVaSuna .  ^^x^Xt :  she  is  not  competent  to  make  a  gift, 
mortgage  or  sale  of  it.* 

Vyava8tlia\  25.  Thus  KXttXtana  says :  "  Let  the  childless 
ft  Amraomirr.  widow  (patniy )  presen-ing  unsullied  the  bed  of  her 
lord  (r,)  and  abiding  with  her  venerable  protector  (r,)  enjoy  the  pro- 
perty,  restraining  herself  ( 1 )  until  her  death.  After  her  let  the 
heirs  take  it«(v)/* 


*  M.  Ui.  Ctu  XI,  Sect.  I.  pi  184,  |  56;— D/.  hra.  $ang.  pp.  9,  4 ;— Coleb.  Dif. 
Vol.  m.  ppi  4n»  471,  476 }— Mmb.  H.  L.  Vol  I.  Ch.  2,  pp.  19,  S  ;--E»i.  In  pp.  7S,  7S. 

Tb*  Mthor  of  tlM  VuMa-^am^r^aoa  takes  the  ezpreieios  *'  IfdIrhaH  **  (ii  not  oUn- 
pelflDt^)  in  the  eenie  of  "on^ht  not,"  Mid  eayi :  **  it  appears  iron  the  term  <  ought  not/ 
ttaiif  abe  do  so,  tlie  act  ia  Talid :  but  the  giver  ihall  be  amerced  foi  beslowilig  that 
whkh  ought  not  to  Im  afiettated."— (Bee  Coleb.  Dig.  Vol,  III,  p.  4S4.)  Soch  ingteiotfa 
epiaioo  ia  fay  no  means  to  ba  respected :  inasmuch  aa  it  is  opposed  not  only  to  HbB 
doetiina  caiabliahed  by  the  paramount  aathoritics,  but  even  to  the  declaration  of  the  said 
author  bimsd^  whothna  concludes  an  exposition  of  the  widow's  right  and  priWlegea: 
**  Whence  ii  fally  appeara  that  her  disposal  of  it  at  pleasure,  otherwiae  than  by  tba 
(sbipUj  nae  of  it,  or  by  donation  for  the  beneilt  of  her  lord,  is  invalid.    See  Coleb.  Dig. 

ToLni^p.  iss. 

Tbe  meaniag  and  policy  of  this  Uw  explained  by  Sir  WQlxam  Macnangfaten,  areas 
Moivt  ^— ^SoCsr  as  to  therigbt  ofsuccesrton,  the  bw  is  clear  and  inditputablt  ;  but 
ID  what  abe  anoeeeda  ia  not  so  appanant.  She  has  not  an  abiolnte  proprietary  rights 
nsitbor  ean  abe,  in  strictness,  be  called  even  a  tenant  for  life ;  for  the  law  provides  her 
and  restricts  her  upe  of  the  property  to  very  narrow  limits.  She  csanot 
^of  tbe  smallest  part,  except  for  necessary  purpoiee,  and  certain  other  elijaela 
partieakily  apecHM.  It  follows,  then,  that  she  can  be  considered  in  no  olbtr  li|^  tbaa 
as  a  bolder  in  mat  ibr  certain  naes ;  so  much  so,  that  should  she  make  waste,  Ibey  Who 
ba?s  tho  rarsnioiiary  Intereat,  have  clearly  a  right  to  restrain  ber  from  so  doing.  Wbsit 
uotitatsB  waste,  however,  must  be  determinad  by  the  circumstances  of  eaob  individual  easSt 
It  waa  pislbably  oafsr  is  lbs  eottlemplatton  of  tbe  legislator  that  (he  widow  should  lift 
spactlirQai,  and  oat  of  tba  personal  control  of  ber  husband's  relations,  or  possess  tbo 
fchSitf  to  cspead  ssoro  tbaa  tbey  night  daem  right  and  proper.  In  assigning  a  motiva 
ffflhs  ordtnnnra  tbst  a  widow  Aonld  anecaod  to  liar  husband  and  at  the  saaio  timethflt 
I  bs  da|Wiv«d  of  the  adtaataga  enjoyed  by  a  tenant  for  life  aiieB»  it  teens 
irUb  rtobabiUfy  tbat  ttoriglaated  ise  desire  to  secure,  againil  aB  cob* 
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•  (y)  *'  Preserving  unsullied  the  bed  of  her  lord** — that  is,  not  coha- 
biting with  any  other  man. — Ddya-tattwaf  Sans.  p.  52.  See  ante,  p.  24. 

(r)  RaffU'nanda7ia  in  the  Ddya-tattwa  re^s  *^Vrate  «Mi/a^*  (devoted 
to  the  religious  observances)  in  the  place  of  **gurou  sthitd'*  (abiding 
•with  her  venerable  protector^)  and  the  reading. is  expounded  by  the 
commentator  Kcishurdm  ^^  diligent  in  such  observances  as  may  be 
beneficial  to  her  husband  in  the  next  world.*' 

,  (r)  '^  Abiding  with  her  venerable  protector*' — that  is  abiding  with  the 
father  of  her  husband  and  so  forth,  or,  on  failure  of  such  (guardians) 
with  her  own  father  aud  the  rest. — Jagan^ndtAa.  See  Coleb.  Dig. 
VoHILp.471. 

(r)  *' Abiding  with  her  venerable  protector" — that  is,  staying  in  her 
husband's  family  with  her  father-in-law  or  other  members  thereof,  let 
her,  so  long  as  she  lives,  enjoy  her  husband's  estate,  and  not,  as  with 
Jher  independent  property  {stri-dhckn,)  make  a  gift,  mortgage,  or  sale  of 
itj  at  her  pleasure. — See  Da.  bha.  Ch.  XI.  sect.  1,  para.  37. 

The  law^  it  is  true,  prescribes  a  widow's  condition  as  only  ''  abiding 
with  her  veneraMe  protector,"  but  this  injunction  must  be  adhered  to 
in  spirit  rather  than  to  the  letter.  It  is  not  to  be  concluded  that  if  her 
husband's  family  contains  no  male,  or  if  it  be  impracticable  for  her  to 
stay  therein,  the  widow  cannot,  even  for  so  just  a  cause,  and  with  no 
improper  intent,  leave  the  home  of  her  husband's  family  and  take  up 
her  abode  with  her  own  father  and  the  rest, — a  conclusion  contrary  to 
.reason,  and  consequently  to  justice.  Thus  Vrihaspati,  says :— **  It  is 
not  proper  to  found  a  judgmeut  on  the  law  (i.  e.  the  letter  of  the 
law)   alone :  a  Judge  loses  his  integrity  wha  gives  a  judgment  which 


iiiigeiici«f,  a  proriftion  for  the  helpless  widow,  and  thereby  prevent  her  from  having 
jreconrae  to  practioef  by  which  the  fame  and  honor  of  the  family  might  be  tarnished. 
.Bj  giving  her  a  nominal  property,  she  acquires  consideration  and  respectability ;  aud 
.by  making  her  the  depository  of  the  wealth,  she  is  guarded  against  the  neglect  or  cruelty 
of  her  husband's  relations.  At  the  same  time,  by  limiting  her  power,  a  barrier  is  raised 
^^ainst  the  effects  of  female  improvidence  sad  wordly  independence "  (Maoa.  H.  L. 
,VoL  I,  pp.  19,  20.)  It  hss,  however,  been  determined  by  the  Dispensers  of  Justice  that  the 
,  widow  is  not  a  holder  in  tru9t,  but  she  takes  as  heiress,  by  operation  of  law,  a  restrained 
.•state  of  inheritance,  her  disabiiiy  to  alienate  being  general^  and  her  ability  to  alienate 
{•xceptionalj  and  that  she  may  lot  a  just  cause,  leave  her  husband's  family^  and  betake  her- 
self to  tbo  &ffiily  of  her  father  and  the  rest.->  VitU,  ppsU  pp.  47}l04, 12^  ISO,  157  and  158. 
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is  at  variance  with  rtBaon.^*'^  We  say  then^  the  purport  of  the  in* 
jnction  is,  tiiat  it  is  preferable  that  the  widow  shonld  abide  nnder 
the  protection  of  the  flEunily  of  her  father-in-law ;  but^ — 

VvAVMri-fiii.^  26.  If  it  be  impracticable  for  the  widow  to 
stay  in  the  family  of  her  husband,  because  of 
oppression  or  other  just  cause,  she  may  betake  herself  to  the 
family  of  her  father  and  the  rest,  provided  that  her  change  of 
residence  be  not  for  unchaste  purposes. 

(1)  ^* Restraining  -herself  {kshifUdy* — being  abstemious:  according 
to  the  commentators  SrUkrisina  &  Achyuta. 

''  KshdnU  or  Kiyanid,  *^ —  not  prodigally  expensive^  but  enjoying 
the  estate  with  frugality;  such  is  the  exposition  of  the  commentators. 
The  meaning  is  that  she  may  use  it  ^  support  life,  but  not  to  wear 
delioate  apparel  or  the  like. — Jagan-nAtha.  See  Coleb.  Dig.  Vol.  III. 
pp.  471,472. 

(v)  In  the  phrase  "  the  widow  (patni)  will  enjoy  the  property,  res- 
training herself,  until  her  deatV —  the  word  ^'patni"  is  put  merely  for 
an  example,  and  embraces  all  females  entitled  to  inherit.  If  it  be 
asked  why  this  term  should  be  held  to  comprehend  all  such  women? 
the  answer  is,  that  the  property  which  devolves  by  inheritance  on  a 
woman  not  being  StrUdhan  (that  which  is  private  and  peculiar  to  a 
woman,}  and  who  are  to  succeed  not  being  pointed  out,  the  text  is 
unneoessaiy,  and  it  is  left  to  ascertinn  the  heir :  now,  the  modes  of 
succession  of  females  (entitled  to  inherit)  being  alike, — 

XT   a.   o.of  1«    ^   27  .  It  is  to  be  held  that  the  heir  of  the  former 
^  '  (mala)  owner  succeeds  to  the  property  of  an  inherit- 

rix ;  consequently,  the  word  paini  intends  any  female  entitled  to  in- 
heritf — Sri'krishm^s  commentary  on  the  Daga-bhagaf   Sans.   p.  205. 

The  inference  is  the  same  when  any  other  succeeds  (to  the  estate 
of  the  deoeaaed.)— Coleb.   Dig.  Vol.  III.  p.  461. 

(v)  By  the  fhxsae ''After  her  lei  the  heirs  take  it ''  it  is  meant  that 
when  she  dies,  the  daughters  and  others,  who  would  r^ularly  be 

•  Vacn.  H.  L.  Vol.  II.  p.  102. 
t  Whenerer  a  female  racceeds,  she  does  noi  oBCain  a  fall  proprietary  right  of  inheritance, 
but  ii  fnij  entitled  to  ei^oy  it  under  Che  goardianBhip  of  tha  nez  t  heir  of  the  deceased. 
At  ber  death,  the  estate,  augmented  or  leaseqed,  does  not  go  to  her  heirs,  bat  to  the  nearest 
heir  of  ibe  penon  from  whom  she  receited  it,  who  is  in  existence  at  the  time  of  her  decease. 
£Ib«  lap.  «8|  Sect.  $2,  pars.  4. 
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heirs  in  default  of  the  wife,  take  the  eitate ;  not  the  heirs  of  tht 
woman's  separate  property ;  for  the  right  of  those  it  relative  to  the 
property  of  a  woman  (other  than  that  which  is  inherited  by  her.) 
Therefore^  those  persons,  who  are  exhibited  in  the  text  C^he  wife 
and  daughters/'  &c.)  above  cited  {ante^  23)  as  the  next  heirs  on  failure 
of  prior  claimants,  shall,  in  like  manner,  as  they  would  have  succeeded 
if  the  widow's  right  bad  never  taken  effect,  equally  succeed  to  the 
residue  of  the  estate  remaining  after  her  use  of  it,  upon  the  demise 
of  the  widow  in  whom  the  succession  had  vested,  f — See  Da.  bka.  Ch. 
XL  Sect.  I.  p.  paras.  57, 58,  59 ;  See  also  Coleb.  Dig.  Yd.  III.  p.  479. 

In  the  Maka-bharatai  in  the  chapter  entitled  Dina-dharma,  it  is 
said:  ''For  women,  the  heritage  of  their  husbands  is  pronounced 
apfdicaUe  to  use  (s.)  Let  not  women  on  any  account  make  waste 
(h)  of  their  husbands'  property."*  Hence,-— 

^  28.  A  widow  cannot  make  waste  of  her  hus- 
vyavapSulia .  [^j^ji^^g  property  under  any  pretence,  even  though 
there  be  no  reversionary  heir  to  prevent  the  the  waste  of  such 
property  and  to  take  it  after  her  death. 

^      .        ,  Inasmuch  as  such  estate  is  always  a  restricted  es- 

y*  tate  of  inheritance,  and  she  is  always  subject  to 
control. — If  there  be  no  kinsman  of  h^  husband  or  father,  the  ruling 
power,  whose  succession  to  her  inherited  estate  is  eoutingent  in  de&ult 
of  other  heirs,  should  control  her  and  prevent  her  from  making  waste,  t 
In  point  of  fact,  the  females  are  kept  in  a  continual  state  of  tutelage. 
Thus  MANn:-*''In  childhood  must  a  female  be  dependant  on  her 
father;  in  youth,  on  her  husband ;  her  lord  being  dead,  on  her  sons ; 
if  ihe  have  no  sons^  on  the  near  ktMmen  of  her  husband;  if  ht  left  no 
kinsmen,  on  those  of  her  father ;  if  she  have  no  paternal  kinsmen,  on 
the  sovereign  :  a  vH^mam  must  never  eeek  independenee.f — Ch.  Y.  r.  148. 
(s)  Even  use  should  not  be  by  wearing  delicate  apparel  and 
similar  luxuries ;  but  since  ^  widow  benefits  her  husband  by  the  pre- 
servatbn  of  her  person,  the  use  of  property  sufficient  f<Nr  that  purpose 
is  authorized.*    Hence, — 

•  ViiU^IkL  bk^.  Ol  XL  Sect.  I, pari,  00,  61 ;— JM*.  M.  mug,  p.  4;— Coieb  Dig.  Vot 
IIL  p.  4S7,  678. 

t  8«e  tbe  text  of  nXeada,  pott.  p.  52,  See  siso  ihe  lacoeMioo  of  tht  king,  snd  CoUK 
Dig.  Vol.  nt  p,  644 ;  tliQ  fir«  H.  L.  Vol  I.  p.  104. 
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^  29.  If  she  be  unable  to  subsist  (otherwise,) 
VyavaSCOft  •  ^j^^  jg  authorized  to  mortgage  the  property ; 
or,  if  stiU  undjle,  she  may  also  sell  it :  for  the  same  reason 
18  equally  applicable.* 

^  30.  In  like  manner  (since  the  benefit  of  the 
VySVBBUlft .  husjjand  is  to  be  consultedf)  even  a  gift  or 
oilier  alienation  (a)  is  permitted  for  the  performance  of  the 
husband^s  funeral  rites,  &c.  ( i  )•  Accordingly  the  author  says, 
''let  not  women  make  waste  (h)."* 

(h)  Here  "  waste*'  intends  expenditure  not  useful  or  beneficial  to 
the  (late)  owner  of  the  property. — See  Coleb.  Dd.  bha.  Ch.XI.  Sect. 
1,  para.  61. 

(a)    By  tlie  term  '^  Bther  alienstim*'  is  meant  mortgage  or  sale. 

<  i  )  ''  Ibr  tte  ferfwmmce  of  funeral  rites,  &c.*'— That  is  for  con£er* 
fingbeaelUsoiiilie  hosband  in  the  next  winrld. — Sri-krishtga^s  Comment- 
ary cm  Hke  Diya^bkiga,  Sans.  p.  191.    Hence^ — 

y  31.  She  may  give  to  the  paternal  uncles  and 
vyavasuia .  ^jji^j.  relations  of  her  husband  presents  in  pro. 
portion  to  the  estate,  for  the  benefit  of  his  departed  soul.* 

A  fh  *i^  Vrihaspati  directs  it,  saying.  *'  With  kavya  and 
^^^^^^*  pirta,  {n)X  let  her  honor  the  paternal  uncles  (o)  of  her 
hnabnd»  his  spiritual  parents,  and  daughter's  sons  (k),  the  children 
of  mtert  (g),  maternal  uncles  (j),  and  also  old  {briddha)  and  unpro- 
tected persons  {t\  guests,  and  females  (of  the  family)  (d).''* 

(a),  favya  signifies  whatever  is  presented  to  the  manes^  or  for  the 
benefit  of  the  deceased;  ZVrte  means  food,  drink,  SicX-^Sri-krishna^s 
commentary  on  the  Ddfa-bh&ga.  Sans.  p.  167. 

•  Odebp  Ml  IM.  Cb.  XI,  Seot.  1.  paras.  61,62&68;— Pcf.  Ara.  sang.  pp.  5,6;--Coleb. 
I>%.  TdL  UL  pp.  U8-46S.  Sm  MaeiL  H.  U  VoL  I.  p.  19;-Elb.  In.  p.  74,  Sect.  195. 

i*  Srt'ltntk^U  eonment  on  the  Df^ya^lk^ga^  Smu.  p.  195. 

t  'Wifh  kifyo^'  tiiat  is,  with  a  Arifddha  after  death;  and  'with  p€r/a,'  that  is,  with 

iMJalrnanra  duiiog  Iifo»— oonformablj  to  the  literal  sense  of  the  rerb  'pH/  (cherish  or  filL  J 

BttaoBMlawyaniezponiid  the  same  phrase 'honor  the  paternal  uncles  of  her  husband 

and  ttM  rast,  at  the  (lavya  j  rltea  sacred  to  the  progenitorSi  and  at  the  {pitta)  rites  sacred 
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(o).  The  term  ''paternal  undes"  intends  any  of  her  husband'* 
sapindas  or  kinsmen  alied  by  a  common  oblation  cake,  (k)  ''  Daughter's 
sons^'  mean  the  descendants  of  her  husband's  daughters.  (  g  )  By 
''  the  children  of  sisters"  is  meant  the  progeny  of  her  husband's  sister's 
son.  (j)  *'  Maternal  uncles"  signify  her  husband's  mother's  family. 
Jimttta-^dhana.—See  Da.  bhd.  Ch.  XI.  Sect.  I,  §  63.  See  also  Coleb. 
Dig.  Vol.  III.  p.  462. 

(j).  "  Maternal  uncles"— that  is,  the  maternal  undes  of  her  hus- 
band.— Srf.*rwAiia  Tarkdlankdra.     See  Dd.  kra.  tang.  p.  6. 

(d).  "The  females  (of  the  family)*'— that  is  the  widows  of  her  hus- 
band's son  and  the  rest.* 

(t).  The  term*' o/d"  implies  also  learned  men,  for  both  the  words 
briddha  and  buddha  in  the  Dictionary  of  Amara  are  exhibited  among 
the  synonyma  of  "  learned."— See  Coleb.  Dig.  Vol.  III.  p.  460. 

to  the  godV  Others  dedaoe  from  the  expres^on  '  honor  with  katya^  nnd  pitrict  ihkt  pioas 
•cffiBringB  are  alone  directed  ;  hence  occasional  preieot^  of  food  and  apparel  and  the  liko 
are  suggested,  not  a  settled  maintenance:  and  this  is  xeasonahle;  for,  sages  have  not 
(hy  anticipation)  composed  books  in  conformity  with  the  present  practice.— Coleb.  Dig. 
Vol.  III.  p.  481,462. 

*  On  this  some  remak,  the  practice  of  this  country  goes  iarther;  but,  however  in- 
telligent he  may  be,  a  man  cannot  contemplate  every  possible  case.  Some  Brdhmonaw 
spring  from  a  dignified  race ;  those  who  give  daughters  in  marrisge  to  them  are  exalted 
with  their  own  lineage;  if  they  do  not  dispose  of  their  daughters  to  such  persons,  reverence 
is  withdrawn:  these  Bii£hmantu  accept  damsels  in  marriage  from  many  families,  but  nei- 
ther  maintain  those  wives  nor  their  offspring.  Such  being  the  notorious  practice,  if  her 
(the  widow's)  husband  have  died  after  giving  a  daughter  in  marriage  to  a  man  spiirilg  from 
«  noble  &mi]y,  and  that  daughter,  though  virtuous,  be  not  supported  by  her  own  fiuahand 
(for,  according  to  general  practice,  he  is  only  bound  to  support  his  wife  if  his  father-in- 
law,  with  the  generosity  of  his  ancestors,  allot  food  and  apparel  to  that  wife,  and,  means 
permitting,  give  land  or  the  like  for  her  foture  maintenance ;)  that  daughter  must,  if  possi- 
ble, be  supported  by  her  mother:  else,  how  shall  she  subsist  like  an  unprotected  person, 
although  she  have  a  protector.  This  very  practice  is  also  proper  in  respect  of  the  daughter 
of  her  father-in-law;  for  the  di|^ty  of  her  husband  was  raised  by  such  act  of  her  father- 
in-law  (bestowing  his  daughter  on  a  man  of  noble  birth.)  The  grand-daughter  iu  the 
female  line  must,  if  possible,  be  likewise  maintained;  for  she  also  is  such  as  is  a  daughter; 
and  persons  of  noble*  birth  must  give  their  female  children  in  marriage  to  men  bom  of 
noble  families.  This  pi^tctice,  founded  on  the  rank  established  by  the  mighty  pinec  Bal- 
\.k\sk  Sena,  has  been  adopted  by  great  personages.  Though  not  found  on  codes  of  law, 
it  is  noticed  (in  this  pUce)  to  explain  the  (subsisting)  practice.  It  should  be  examined  by 
the  auspicious  (learned.)  Hence,  either  these  women  must  be  comprehended  under  the 
term  "  females  ^f  the  fiimiJly,"  or  else  the  usage  of  contTMting  numerous  marriages  most 
bo  discontinued.^Coleb.  Dig.  VoL  IIL  pp.  460|461, 
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)  The  daughters  of  the  husband^s  sisters,  if  destitute  of  protectors, 
included  under  the  term  *'  unprotected  persons/'  otherwise  they 
to  be  iupported  by  their  lords, — Coleb.  Dig.  Vol.  III.  p,  460. 

11  this  however  should,  if  possible,  be  done  at  the  charge  of  her 
JMtfid's  estate ;  otherwise  ( if  the  funds  be  inadequate  )  it  must  be 
^orda  only.  It  is  not  necessary  that  she  should  deprive  herself  of 
means  of  subsistence  to  support  the  uncles  and  other  relatives  of 
husband;  nor  should  she,  for  that  purpose,  do  what  is  un- 
lorised  by  the  law.  But  her  husband's  father  and  mother,  being  old, 
t  be  maintained,  even  though  the  utmost  distress  ensue ;  for 
«u  daclared  that '  a  mother  and  father,  in  their  old  age,  a  virtuous 
,  and  an  infant  son^  must  be  maintained  even  by  the  commission 
hundred  offences.*  By  this  text  of  Manu  the  widow's  husband 
f  authorised  even  to  use  irregular  means  for  the  support  of  his 
her  and  the  rest,  it  is  incumbent  on  the  widow  to  support  his 
sniB.— /6td.  p.  460. 

ntjn%sH\A^  32.    To  these  and  to  the  rest,  let  her  give  pre- 
sents, and  not  to  the  family  of  her  own  father, 
le  such  persons  are  forthcoming  for  the  specific  mention  of 
mal  uncles  and  the  rest  would  be  superfluous.* 

rATTAstlm.^  ^^'     W^'^  '^^^^  consent,  however,   she  may 
bestow  gifts   on  the  kindred  of  her  own  father 
L  mother.* 

, ,     •   34.     In  the   disposal  of  property,  that  is,  in  gift  or 

other  alienation,    she  is  subject  to  the  control  of  her 

sand's  kin,  after  his  decease,  and  in  default  of  sons. — Dd.  bhi,  p.  183. 

.  Thus  Narada  says :     "  When  the  husband  is  de- 

^'      ceased,  his   kin  are   the  guardians  of  the  childless 

)W.     In  the  disposal  and  preservation  of  property,t  as  well  as  in  her 

>  D^.  hki£.  Ch.  XL  Sect  I.  paras.  63^64  \^D<£.  kra.  tang,  p.  6;— Coleb.  Dig.  Vol. 
yp.  468— 464;— Elb.  In.  pp.  78—70,  Sects.  164, 165. 

f  There  are  two  readings  of  the  first  part  of  the  second  hemistich  of  the  aboT^ 
Ml  (▼•rse  :)  I. '  Vimiyogertha'rakthy<£su*  (in  the  disposal  and  preservation  of  property,) 
L/  yMgag^ima^rakshyiCtu*  (in  the  disposal  of  property  and  care  of  herself.)  Mr.  Cole- 
Mi  at  p.  884,  eh.  I.  Book  IV  o(  Jagan^tdtha't  Digest,  has,  in  the  tnuulation  of  the 
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maintenance,  they  are  her  tshwara  ( lords.  )  But  if  the  husband's 
family  be  extinct,  or  contain  no  male,  or  be  helpless,  the  kin  of  the 
widow's  father  are  her  guardians,  if  there  be  no  relations  of  her  hus- 
band Mrithin  the  degree  of  sapinda.'*  (n)— F*.  13,28,29. 

(n)  Others  expound  the  (above)  precept  of  Narada  as  signifying 
that  the  (nearest  kinsman  in  the)  family  of  her  husband  lias  authority  in 
the  disposal  of  property,  that  is,  in  donation.  She  may  give  a  present 
to  that  person  on  whom  the  kinsman  of  her  husband  bids  her  confer 
one ;  she  may  bestow  that  which  he  bids  her  give  away.— t/o^an-tkiMa. 
See  Coleb.  Dig.  Vol.  Ill,  p.  462. 

(u)  The  term  "  ishwarc^'  being  used  in  the  text  of  Narada,  a  wo- 
man is  pronounced  subject  to  the  control  of  (the  nearest  kinsman  on) 
husband's  side,  in  respect  of  gift,  which  is  an  alienation.  Modern 
lawyers  do  not  concede  to  this  opinion ;  for  the  validity  of  a  gift 
made  by  the  owner  should  not  be  impugned  while  no  special  tex^ 
pronounces  it  void.  As  for  the  declared  subjection  of  women  to  the 
control  (  of  the  nearest  kinsman,  )  when  deprived  of  husband  and  son, 
it  does  not  thence  appear  that  the  gift  made  by  her  is  void  ;  for  the 
implied  object  (of  the  text)  is  only  to  show  sin  in  not  subjecting  herself 
to  the  control  of  (the  kinsman  on)  the  husband's  side. — Ibid,  p.  461*. 

Against  the  above  opinion  of  Jagan-ndUut^  it  may  suffice  to  say, 
that  neither  Jimuta-vihana  and  Jiaffhu-nandana,  nor  any  one  of  the  other 

above  vachanot  adopted  the  second  reading,  and  added  in  a  note  subjoined :  **  the  preservation 
of  wealth  :  a  various  readin<r,  in  Book  V,  Ch.  VIII/'  Bnt  in  the  place  referred  to,  he 
■ays  nothing  about  the  various  reading.  He  only  gives  there  the  translation  of  Jagan-ni- 
ika*s  comment  on  some  words  of  the  vachana,  referring  for  its  translation  to  Book  IV, 
Ch.  I,  and  omitting  (why,  it  does  not  appear,)  the  translation  of  Jtmuta-vaChanas  opinion 
as  to  the  meaning  of  the  vach  ina,  which  opinion  is  quoted  in  the  original  The  same  learned 
writer,  in  his  translation  of  the  Di^ya-bht^ga  has  adhered  to  the  second  reading ;  and 
Mr.  Wynch,  in  the  translation  of  the  Difya-kratna-sangralia.  has  simply  quoted  Cole- 
brooke's  translation,  though,  singularly  enough,  in  his  edition  of  the  (Sanscrit)  text  he  haa 
adopted  the  first  reading.  I  adopt  the  first  reading,  not  only  because  I  find  it  in  some 
parts  of  the  VivcCda-bkangirnava,  the  original  of  Colebrooke*s  Digest,  and  in  all  the 
editions  of  Ddya-hhiga  and  Ddya-krama^angraha,  especially  the  copy  of  the  DcCya-bhdCga 
edited  by  the  present  professor  of  Hinda  law  in  the  Government  Sanscrit  College,  who,  I 
know,  has  spared  neither  time  nor  pains  to  restore  the  text,  and  whose  superior  compe- 
tency for  the  task  cannot  but  be  acknowledged,  but  also  because  the  first  reading  expresses 
yrhtX  is  generally  hold  to  be  the  true  intent  of  the  law. 
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modern  compilers  and  oxnmentatorsy  respected  as  superior  authorities 
lias  expressed  or  confirmed  the  doctrine  alluded  to  by  Jagan-nitha  ; 
on  the  contrary,  all  of  them  have  pronounced  opinions  totally  at  variance 
with  the  doctrine  in  question.  Nay  Jagan-ndiha  himself^  after  quot- 
ing the  text  of  Vivada-^hinii-mani,  has  pronounced  all  such  aliena- 
tions to  be  void  on  the  gronnd  of  being  made  by  one  who  is  not  owner 
amd  not  competent  to  make  9uch  alienations.  Thus  the  new  doctrine 
broached  by  the  said  author  is  rebutted  even  by  himself.  The 
(modem)  pandits  have>  almost  unanimously,  been  opposed  to  the  new 
doctrine;  and  in  conformity  with  their  vyatasthis  the  courts  of 
justice  have  declared  gifts,  &c.  made  by  widows  (unauthorised  by  the 
shdstra)  to  be  invalid.  Only  a  very  few  pandits  had  given  their  assent 
to  the  contrary  doctrine;  but  they  have  not  been  in  any  degree 
followed.  Two  other  like  opinions  of  Jagan^n&tha^s  contained  in  his 
digest  Vol.  III.  pp.  457 — 466,  have  been  refuted  by  the  very  Translator 
thereof,  Mr,  H.  Colebrooke,  the  highest  European  authority  on  matters 
of  Hindu  law. — See  post.  pp.  92,93. 

Jagan-natha,  moreover^  basing  his  argument  on  the  texts  otMahd- 
bhiraia  and  KattXtana,  has  concluded  thus:  "Whence  it  fully 
appears,  that  her  disposal  of  it  at  pleasure,  otherwise  than  by  the 
siMple  use  of  it,  or  by  donation  for  the  benefit  of  her  lord,  is  invalid.'^ 
(See  Coleb.  Dig.  Vol.  III.  p.  63.)  Surely  then,  it  is  beyond  the  subtle 
ingenuity  of  the  modern  lawyers,  including  Jagan-ndtha  himself,  to  con- 
trovert a  doctrine  so  conclusively  laid  down. 

"This  also  is  a  duty  strictly  incumbent  on  her  not  to  appropriate 
the  wealth  of  her  lord  to  civil  purposes,  any  more  than  consecrated 
property.  Yet  if  she  inadvertently  make  a  gift  or  other  aliention,  it 
is  valid  ( though  blamable :  )  however,  the  king,  informed  by  the 
heirs  should  duly  punish  her,  not  the  acceptor  of  that  donation  ;  for  no 
law  authorizes  his  punishment.  Suoh  is  the  rule  of  decision  estab- 
lished by  modern  opinions."— (CJoleb.  Dig.  Vol.  III.  p.  566.)  This,  in 
truth,  is  another  ingenious  doctrine,  and  seems  to  have  been  intro- 
duced by  Jagan-ndtha  himself  under  the  pretended  sanction  of  the 
modem  authors :  for  it  is  nowhere  declared  by  them  that  a  gift  or 
other  alienation,  inadvertently  made  by  the  widow,  of  her  husband  ^s 
property  for  any  purpose  other  than  to  benefit  her  departed  husband, 
is  valid.    On  the  contrary,  the  courts  have  invariably^  in  conformity 
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with  the  opinion  of  the  modevn  panditSy  declared  such  alienation  to  be 
totally  invalidy  as  will  be  apparent  from  the  precedents  cited. 

Vvavftstha^  35.  A  widow  is,  however,  competent,  even 
without  the  consent  of  the  reversioners,  to  make 
a  sale  or  other  disposition  of  her  husband's  property  for  the 
liquidation  of  his  debts,  for  the  marriage  of  his  daughter,  for 
the  support  of  such  persons  as  it  was  incumbent  upon  him  to 
support,  likewise  to  defray  the  expenses  of  such  other  acts  as 
are  beneficial  for  his  soul  or  very  necessary  to  be  performed. 

Great  benefit  is  done  to  a  departed  soul  by  paying  his  debts,  by 
bestowing  his  daughter  in  marriagCj  and  supporting  his  family :  in- 
deed^ if  these  duties  be  neglected,  he  is  doomed  to  hell. 

-     ,,        •-  I.     "  Fathers  desire   male  offspring,  for   their  own 

^'  sake,  reflecting,  'this  son  will  redeem  us  from  every 
debt  whatsoever  due  to  superior  and  inferior  beings.'  Therefore,  a  son 
begotten  by  him  should  relinquish  his  own  property,  and  assiduously 
redeem  his  father  from  debt,  lest  he  fall  to  a  region  of  torment.  If 
a  devout  man,  or  one  who  maintained  a  sacrificial  fire,  die  a  deblor, 
all  the  merit  of  his  devout  austerities,  or  of  his  perpetual  tire^  shall 
belong  to  his  creditors/* — Narada.  Coleb.  Dig.  (  Calcutta  edition,  ) 
Vol.   I.  p.  299.     See  the  Section  treating  of  debts. 

II.  "  To  maidens  should  be  given  a  nuptial  portion  out  of  the  fa- 
ther's estate.''— Dkvala.  See  Coleb.  Dig.  V.l.  I.  p.  185. 

III.  This  is  proper  :  for,  should  the  maiden  arrive  at  pu1)crty  uu- 
married,  through  poverty,  her  father  and  the  rest  would  fall  to  a  region 
of  punishment,  as  declared  by  holy  writ.  Thus  Vashishtha  says  :  **  So 
many  seasons  of  menstruation  as  overtake  a  maiden  feeling  the  passion 
of  love  and  sought  in  marriage  by  persons  of  suitable  rank,  even  so 
many  are  the  beings  destroyed  by  both  her  father  and  mother ;  this 
is  a  maxim  of  the  law."  So  also  PoithI .>tasi  :  "  A  damsel  should  he 
given  in  marriage  before  her  breasts  swell.  But  if  she  have  menstru- 
ated (before  marriage,)  both  the  giver  and  the  taker  fall  to  the  abyss  of 
hell ;  and  the  father,  grandfather  and  great-grandfather  are  born  (insects) 
in  ordui^.*'  Therefore,  she  should  be  given  in  marriage  while  she  is 
yet  II  girl.— See  DL  bhi.  pp.  29&186j-^3oleb.  Dig.  Vol.  III.  p.  460. 
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IV.  **  The  support  of  persons  frho  should  be  maintained  is  the  ap- 
proved means  of  attaining  heaven.  But  hell  is  the  man's  portion  if 
they  suffer.  Therefore,  (let  a  master  of  a  family)  carefully  maintain 
tViem.^^  Manu  declared,  that  a  mother  and  a  father  in  their  old  age, 
a  virtuous  wife,  and  an  infant  son,  must  be  maintained  even  by  the 
commision  of  a  hundred  offences.  By  this  text  of  Manu  the  widow's 
husband  being  authorized  even  to  use  irregular  means  for  the  support  of 
father,  and  the  rest,  these  should  certainly  be  supported  by  his 
widow. — Ibid* 

V.  Raghu'mandana  too  acknowleges  that,  for  the  purpose  of  rais- 
ing her  husband  to  a  region  of  bliss,  a  wife  may  give  away  property 
left  by  him^  and  devolving  on  her  by  the  failure  of  male  issue. 
Hence  it  is  understood  that  she  ought  not  to  give  away  his  property 
for  any  other  purpose.  Vachaspati  BKattacharjya  has  delivered  the 
same  exposition.  Bhava-deva  also  concurs  nearly  in  the  same  opinion. — 
Coleb.  Dig.  Vol.  III.  p.  464u 

VvavAfithn.^  ^^'  Should  it  happen  that  the  widow  is  unable 
to  maintain  those  who  must  be  supported,  to  dis- 
charge the  debts  of  her  husband,  and  perform  those  acts  which 
are  indispensable,  unless  she  sell  or  otherwise  dispose  of  the 
greater  part  or  the  whole  of  her  inherited  property,  she  is 
allowed  by  law  and  competeot  to  do  so ;  but  in  order  to  en- 
able her  to  perform  such  religious  acts  as,  though  beneficial 
to  her  husband,  are  optional,  she  may  dispose  of  only  a  small  or 
moderate  poition. — Such  dispositions  for  such  acts  are  valid 
in  law  even  though  the  same  be  made  without  the  consent 
of  her  husband's  kindred  or  reversioners.* 

If  nothing  ought  to  be  given  by  a  wife,  may  she,  or  may  she  not, 
give  money  to  the  king  by  way  of  fine  when  she  has  committed  a 
sin  deserving   pecuniary  punishment  ?  She  must  necessarily   pay  the 

*  The  meaning  ib  this,  that  pursuant  io  the  ordinance  of  NJ^rada  (ante,  p.  51)  the  widow, 
ooght  to  ask  her  husband's  kinsmen  or  next  heirs  to  permit  hf>r  to  make  the  disposition 
for  tba  perfbroMuice  of  the  acta  abore  mentioned,  but  if  thej  do  not  give  permission  to  the 
m,  she  can  still  mske  the  disposition  in  questioUi  which  neTcrthelew  wiU  hoUL  good. 
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fine  by  way  of  atonement :  the  prohibition  relates  to  gifts  (and  pay- 
ments) other  than  such  as  are  positively  ordained. — Coleb.  Dig.  Vol. 
III.  p.  466. 

She  whose  husband  is  deceased  should  support,  in  proportion  to  her 
ability,  the  same  persons,  and  do  the  same  acts,  in  the  same  manner 
in  which  her  husband,  when  living,  supported  those  persons,  and  did 
those  acts.  But  it  is  not  absolutely  necessary  that  she  should  fulfil 
the  same  voluntary  offices  which  her  husband  did,  such  as  supporting 
Brdhmanas  resident  in  the  same  town  and  the  like.  This  is  deduced 
from  the  term"  unprotected  persons,"  (^^n/e,  p.  49.) — Coleb.  Dig.  Vol. 
III.  p.  461. 

Whatever  the  husband  had  promised  to  give  to  a  person,  the  same, 
after  his  death,  should  be  given  by  the  widow  to  the  same  person,  as 
that  also  is  a  debt  (of  her  husband.)  So  says  HAafTA  : — ^'  A  promise 
made  in  words,  but  not  performed  in  deed,  is  a  debt  (  of  conscience) 
both  in  tliis  world  and  the  next.  He,  who  gives  not  what  he  ha.s 
promised,  and  he,  who  takes  what  he  has  given,  sinks  to  various 
regions  of  torment,  and  springs  again  to  birth  from  the  womb  of  some 
brute  animal." — Ibid, 

Whatever  (was)  most  desirable  in  the  world,  whatever  was  eagerly 
sought  for  by  her  husband,  that  should  be  given  to  some  meritorious 
man,  by  the  widow,  anxious  to  gratify  her  husband. — Smrifi  cited  in 
Ddya-tatttaa^  &c.     See  Ibid.  p.  467. 

For  these  and  other  religious  but  optional  acts  the  widow  should  and 
can  give  or  alienate  only  a  small  or  moderate  portion   of  the  wealth. 

The  inference  is  the  same  when  any  other  ( female )  succeeds  (to  the 
estate  of  the  deceased.)  Coleb.  Dig.  Vol.  III.  p.  461. 

T7"  fVn*^  ^^'    ^^'' ^^® '^^^^^^  ^^^®v®r>  *^  dispose  of  the  whole 

^  '  of  her  husband*s  property  even  with   the   consent  of 

his  heirs,  to  a  person  other  than  the  next  reversioner,  unless  it  be  to 
confer  a  very  great  benefit  on  the  husband  in  the  next  world,  is  an 
irreligious  as  well  as  immoral  act,  though  valid,  it  being  above  all 
things  requisite  that  enough  be  retained  to  ensure  the  performance  of 
the  Shraddha^  &c.  of  the  husband. — See  the  section  treating  of  charges 
on  the  inheritance. 
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^y  f  K    '    ^*     ^^*  *  ^^  ^^  other  alienation  by   a  widow  of  a 

^  '  moderate  portion  of  her  husband's  property,  for  his 

spiritoai  benefit  (be  the  same  made  with  or  without  the  consent  of  his 
hdrs)  18  religious  and  moral  as  well  as  valid. 

--  .^     •  89.    If,  however,  the  reversioners  supply,  or  agree 

^^  '  to  supply,  the  widow  with  maintenance,  and  money 

for  the  performance  of  the  necessary  and  optional  acts  as  above  men- 
tioned, she  cannot  alienate  her  husband's  property  without   their  con- ' 
sent :  If  she  do,  the  act  is  invalid. 

\r  o+lift.''  ^'    ^^^  ^^  *^®  necessary  acts*  could  possibly  be 

^  '  performed  with  the  wealth  or  with  the  produce  or 

income  of  the  estate  left  by  the  husband,  then  the  estate  cannot  be 
sold  for  the  performance  of  such  acts,  or  on  account  of  the  debt  con- 
tracted by  the  widow  at  her  own  pleasure,  or  for  any  optional  act 
of  her  own. 

*^To  women,  the  heritage  of  their  husbands  is  pronounced  ap- 
plicable to  use ;  let  not  women  on  any  account  make  waste  of 
their  husbands'  property  :"  this  text  of  the  Mah&^bharata,  and  the 
following  of  KIttayan4  :  '  The  widow  shall  enjoy  her  husband's 
property  restraining  herself  until  death,  after  her,  let  the  heirs 
take  it,"  {ante,  pp.  45&48,)  declaring  frugal  enjoyment  to  be  the 
only  fruit  derived  by  the  widow  from  her  husband's  property,  for- 
bid the  transfer  of  such  property  to  another ;  whence, — 

,     X  41.    It  fiiUy  appears  that  the  widow's  disposal  of  her 
yUrVlMS  uut .  jjjjgjjand^s  property  at  pleasure,  otherwise  than  by 
the  simple  use  of  it,  or  by  donation  for  the  benefit    of  her  lord,  is   in- 
vaUd.— Coleb.  Dig.  Vol.  III.  p.  465. 

-  X  42.  At  present,  however,  the  widow's  disposition 
Vya  asunai .  ^^^  ^^^  j^^^  husband  s  benefit,  or  for  an  allowable 
cause^  but  at  her  own  pleasure,  is  held  invalid  only  when  it  is  not 
consented  to,  or  ratified  by,  the  next  heir  of  the   husband. 

•  The  payxiMat  of  revenue  is  considered  one  of  the  necessary  acts.  See  the  cases  bearing 
on  the  fsrovasC&iTNo.  40. 
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VxTAiriMi'lift.'^  43.    It  has  also  been  decided  that  with  the  consent 
^  *  of  the  then  next  heir  or  heirs,  the  widow    may  alie- 

Mte  for  any  purpose  the  property  she  inherited  from  her  husband* 
And  if  unable  to  manage,  or  unwilling  to  hold,  she  may  give  or  make 
over  the  same  to  such  heir  or  heirs  ;^-and  that  such  dispositions  are 
valid  provided  the  persons  who  would  be  heirs  of  her  husband  at  her 
decease  should  not  have  a  title  preferable  or  equal  to  that  of  the  do- 
nee; as  otherwise  the  gift  would  be  invalid  in  whole  or  in  part  as  the 
case  may  be.'-<-See  post.  p.  69.  Note. 

xr  4-Vi    ^  **•     ^^^  ^^  *  widow  without  the  consent   of  her  hus- 

V  yavilli  lUii  -  ijj^^^jig  jjgiyg  diapose  of  his  property  for  purposes  not 

sanctioned  by  law,  they  are  entitled  to  interfere  and  prevent  any 
such  wrongful  alienation  by  her.*  This,  however,  is  confined  to  the  im- 
mediate heirs,  and  does  not  extend  to  those  next  in  succession  or  con- 
tingent, unless  the  former  be  proved  to  be  in  collusion  with  the 
widow,  or  have  authorised  the  latter  to  interfere, 

^  ^^,     ^  46.  In  case  of  an  alienation  by  the  widow  being  declar- 

Vy avast  .  ^^  ^Q^ally  void,  she  may  resume  possession  of  the 
property  alienated,  provided  she  has  not  committed  any  act  involving 
forfeiture  of  right  to  inheritance.     (In  other  words  :) 

XT  4-1*    '  ^*     Although   the  reversioners  may  have  an  alie- 

^  *  nation  made  by  the  widow  of  her  husband's  proper- 

ty, for  purposes  other  than  those  allowed  by  law,  and  without  their 
consent,  invalidated,  yet  they  cannot  dispossess  her  of  such  property 
even  though  the  same  had  been  alienated  to  injure  or  subvert  their 
lights,  or  with  the  object  of  defrauding  them. 


♦  FWeMacn.  H.L.Vol.1,  p.  20. 

It  has  been  held  by  the  Dispensers  of  jastice  that  the  time  for  snch  interference  is  to 
the  6od  of  the  widow's  U&,  and  within  13  years  from  her  death,  unless  there  was  adverse 
possession,  in  which  case,  it  is  within  12  years  from  the  date  of  such  possession;  and  for  a 
minor  reversioner  the  time  runs  to  12  years  from  the  date  of  his  estate  vesting  or  his  coming 
of  age.— See  R(f9'mani  D^st  versus  Gobinda-chunder  Roy  and  others.  S.  D.  A.  Occisioua 
for  1857,  p.  841,  in  which  it  was  determined  that  the  date  of  a  Hindu  widow's  death  i» 
the  cause  of  action  for  the  reversionary  heir;  the  limitation  of  sixty  years  upon  the  ground 
offrsndisinapflieBhIe.  Sec  also  the  Appendix  pp.  1O52&1053,  and  the  cases  beariog  upon 
the  eyervdflAa  No.  44. 
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Beeanse  while  she  Utob  free  fmm  any  defect  causiDg  exclusion  from 
iaberitaace,  no  body  else  can  be  her  hasband^s  immediate  heir,  and 
take  possession  of  his  property  by  right  of  inheritanoe»  the  widow's  heri- 
table Tight  not  being  destroyed  and  vesting  by  such  act  in  the 
rermionary  heir ;  also  because,  right  cannot  remain  in  abeyance  in 
expectation  of  a  contingent  heir^  not  ascertainable  before  her  death, 
natural  or  civil. 

According  to  the  rule  of  gift  also  it  should  revert  to  her.  Thus 
Rayhu^nandanai  ''The  giver's  right  again  accrues  to  him  by  the  non- 
acceptance  of  the  donee,  although  it  had  (once)  ceased  by  the  act  of 
giving/' — Sbmddhi'4athoa. 

—  .>,     •  47.    If,    however,  it  be  satisfactorily   proved  that 

^  *  the  widow  has  made  waste  to  the  injury  of  the  rights 

of  the  reEversioners,  and  the  property  is  in  danger,  so  that  but  for  the 
interferenoe  of  a  court  of  justice,  representing  the  Sovereign,  the  heirs, 
who  may  eventually  succeed,  would  suffer  loss  from  the  acts  of  the 
widow,  tlien,  and  not  until  then,  the  Dispensers  of  justice  with  a  view  of 
remedying  or  rather  preventing  such  loss,  may  take  the  management 
of  the  property  from  her  hands,  or  adopt  such  measures  as  to  secure 
the  estate  for  the  ultimate  heir,  provided  those  measures  do  not  affect 
the  widow's  rights  as  heir.t 

A    -t-li      '-Hr     ''  ^^  ^^^%  ^  to  decide  the  doubtful  points  which  can 
^*    not    (otherwise)  be  determined ;  for  he  is  master  of 
all.*'— A  text  of  BrahmX  cited  in  the  Vyavahdra-mayikha,  and  other 
books. 

V-mv^nk^YkfL^  48.    The  fSiu^t  of  a  widow's  having  recovered  her 
^  *  husband's  property  by  litigation  gives  her  no  addi- 

tional power  over  it. 

*  See  pp.  7,  260,  262, 239.  See  alao  the  last  foot  note  of  page  930. 
t  It  has  been  determined  that  a  Court  of  joetice,  like  the  coort  of  wards,  may  step 
in,  and  appoint  a  Beceiver  to  take  charge  of  the  estate.  The  reversionary  heir  may  be  the 
Beo6iTer,bathiB  appointment  as  such  is  not  by  virtue  of  the  reversionary  right,  but  in 
consideration  of  what  would  be  mostlbr  the  beneit  of  the  estate.  The  Court  would  give 
bun  poaseasion  conditionally  upon  his  paying  the  income  of  the  property  to  the  widow, 
m|iii«fiiiiS  heroa  the  other  hand  to  move  for  his  remoYsl  on  his  not  paying  the  same. 
See  the  cases  bearing  on  the  FysvMAcTs.  Noe,  <6&47. 
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4.-U  '  ^^'  "*•  ^^^^  should  not  ako  alienate,  by  gift,  &c.  all 
Vyav  Stilli.  of  her  own  acquisitions  made  by  means  of  the  prot. 
perty  inherited  from  her  husband. 

,  y  50.  Inasmuch  as  by  means  of  each  portion  of  the 
vyttvaiBt  oi .  gg^j^^g^  whether  real  or  personal,  movable,  or  immo- 
vable, benefits  are  procurable  for  the  late  owner,  and  as,  further,  the 
Daya-bhdga  and  other  authorities  of  the  Bengal  school  recognize  no 
distinction  between  the  two  descriptions  of  property  inherited  by  a 
woman,  the  widow  is  equally  prohibited  from  making  waste  or  im- 
proper expenditui'e  of  either. 

--  . ,     •   51.    According  to  some  of  the  Judges,  any  arrange- 

^  '  ment,  settlement  or  alienation  of  her  husband's  estate 

made  by  the  widow,  whether  for  an  allowable  cause  or  otherwise,  should 
remain  unreversed  until  her  death ;  the  reversionary  heirs  may,  how- 
ever, have  their  remedy  even  during  the  life-time  of  the  widowj  against 
the  grantee  to  prevent  waste  or  destruction  of  the  property. 

Legal  opinions  delivered  in,  and  admitted  by,  the  several  Courts 

of  Judicature,  and  approved  of  by  Sir 

William  Macnaghten. 

Q.  1.  A  childless  widow  had  obtained  her  husband's  estate,  con- 
sisting of  land  and  other  property,  by  right  of  inheritance.  Is  she 
competent  to  give  or  sell  the  property,  while  there  are  her  hus- 
band's other  heirs  living ;  and  if  she  make  any  alieuatiou,  is  it  legal 
and  valid  ? 

R.  1.  The  widow,  destitute  of  male  issue,  may 
alienatra%orUon  give  a  part  of  her  husband's  property  of  both  dcs- 
^io"i5r^*'for^°his  <^^P^^o^s,  movable  and  immovable,  for  the  completion 
spiritual  welfare,  or  of  her  husband's  cxcquial  rites;  and  when  she  is  in 
tcnco.  want  of  subsistence  for  herself,    she   may    sell  such 

portion  as  may  provide  her  with  maintenance :  excepting  under  these 
circumstances,  any  alienation  by  her,  whether  by  gift,  sale,  or  other- 
wise, must  be  considerefl  null  and  void. 

Q.  2.  Is  the  widow,  without  the  sanction  of  her  daughter's  son, 
entitled  to  sell  a  small  portion  of  the  property  ?  and  supposing  her  to 
have  actually  made  such  sale,  should  it  be  upheld  ? 
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Bui  not  ibr  hflr  ^'  ^-  ^^  *®  daughter^a  son  supply  her  with  main- 
ST  nShS*!!^  tenMice,  she  canuot  alienate  without  his  consent,  and 
to  nppoit  htr.  if  she  had  actually  sold  the  property,  the  sale  is  null ; 

hatm  a  case  where  the  daughter's  son  declines  to  support  her,  she  may 
sdlsiidk  portion  as  may  he  necessary  to  her  maintenance,  without  his 
Gonsent,  and  the  sale  should  he  considered  legal  and  valid. — Zillah 
Rajshahye.    Macn.  H.  L.  Yd.  II*  Ch.  8.  Case  4.  (PageSlI.) 

CL  A  landed  proprietor  died,  leaving  a  widow,  a  minor  son,  and 
a  son's  son.  Subsequently  to  his  deaths  the  widow  sold  her  husband's 
immovable  property  for  the  support  of  her  minor  son  and  son's  son, 
and  for  the  purpose  of  discharging  the  arrears  of  revenue  due  from  the 
estate.     Under  such  case  is  the  sale  legal  ? 

B.    Should  a  woman,  on  her  husband^s    demise,  sell 

Sde  \fj  a  widow 

ofUad^  i^roiierty  hiB  landed  property  for  the  purpose  of  maintaining 
fof^  t^^rT^  ^^  minor  son  and  grandson,  and  liquidating  the 
tbe  fiftailj.  arrears  due  to   Government,  the  sale  must  be  con- 

sidered good  and  valid,  for  it  is  necessary  to  provide  food  and  raiment 
to  the  minors,  and  to  discharge  the  revenue  of  Government.  This  is 
conformable  to  the  Ddya-bhaga  and  other  authorities. — Zillah  24-Pur- 
gunnahs.     Macn.  H.  L.  Vol.  II.  Ch.  11.  Case  2  (Page  298.) 

Q.  A  person  had  five  sons,  two  of  whom  died  before  him.  Sub- 
sequently to  his  death,  his  surviving  three  sons  equally  shared  the 
property  left  by  him.  One  of  the  sons  died,  leaving  a  widow  and  a 
maiden  daughter :  the  widow  having  succeeded  him,  disposed  of  the 
daughter  in  marriage,  and  bestowed  a  part  of  her  husband's  landed 
estate  on  the  daughter  and  son-in-law,  and  some  time  after  she  gave 
the  remaining  property  to  them.  Under  these  circumstances,  are  the 
gifts  legal?  If  the  gifts  in  favor  of  the  daughter  only  are  good  and 
valid,  and  on  the  death  of  the  daughter  her  husband  and  her  paternal 
grandfather's  daughter's  son  be  living,  which  of  these  survivors  will 
succeed  her  ?  Should  the  daughter  have  disposed  of  a  portion  of  the 
property  by  gift^  though  her  husband  was  living,  in  this  case,  is  the 
gift  complete  and  binding,  or  otherwise  ? 

K.  It  is  recorded  in  various  legal  authorities,  that 
aip(IL  of^ttwhola  a  widow  is  incompetent  to  make  a'fgift  of  her  hus- 
T^j^^Vmt      t»^d'»  wl*ol®  immovable  estate  which  devolved  on 
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her  by  iiLheritance»  althougli  she  may,   under  certain 

her  huiband's  t  --o  j» 

death ;  and  od  the  circamstanoes,  give  a  small  portion  of  it.  In  this 
^who^'wSJd  casoi  the  widow  disposed  of  her  husband's  entire 
her,  it  will  go  to     landed  estate  by  two  gifts,  consequently  the  dona* 

her  pftternal  grand-  ^         .  , 

liaher'fl  daughtei^s  tion  is  nuU  and  void.  On  the  death  of  the  widow 
SonofherhnsSndf  the  succession  should  have  devolved  on  her  daughter, 
on  whose  death  the  property  which  she  inherited  from  her  mother 
should  go  to  her  paternal  grandfather's  daughter's  son,  her  husband 
having  no  right  to  inherit  it.  If  the  daughter  have  disposed  of  a 
small  portion  only  of  the  estate  by  gift,  it  may  be  considered  legal. 
This  is  conformable  to  the  Ddya-bhdga, — Zillah  Rajshahye^  May  21st. 
1813.  Macn.  H.  L.  Vol.  II.  Ch.  3.  Case.  8.  (Page  123.) 

Q.  A  Shidra  died  possessed  of  some  landed  property,  leaving  a 
widow,  a  daughter,  and  a  daughter's  son.  A  part  of  the  property 
had  been  usurped  by  a  stranger;  and  the  daughter's  son  of  the  proprie* 
tor,  with  the  sanction  of  his  grandmother,  instituted  a  suit  to  recover 
possessionof  the  portion,  usurped.  In  this  case,  will  the  property  in 
question  go  to  the  daughter*s  son  or  not  ?  Supposing  the  original  pro- 
prietor's widow,  notwithstanding  she  had  a  daughter  and  daughter's 
son  living,  to  have  disposed  of  a  portion  of  her  husband's  landed 
estate  by  sale,  witbout  their  consent  or  knowledge,  and  not  to  have 
received  the  full  value  of  the  property  from  the  purchaser  ;  in  this  case 
is  the  sale  to  be  considered  valid  and  binding,  or  otherwise  ? 

R.  If  a  part  of  the  deceased  proprietor's  immov- 
withont  the  con-  able  property  have  been  forcibly  seized  by  a  stranger, 
heiraofany  part  of  ^^^  ^^®  i^^^  proprietor's)  daughter's  son  have  in- 
the  property  devoi.     gtituted  a  suit  to  recovcr  the  property  from  the  hands 

vM  on  her  from  her  r     r      ^ 

husband  is  invalid,  of  the  usurper,  with  the  consent  of  the  proprietor's 
circumstances.  widow,  the  daughter's  son  is  entitled  to  the  property 

in  dispute,  by  reason  of  his  being  next  heir  to  the 
deceased.  Either  a  gift  or  sale,  or  any  other  alienation  of  the  immov- 
able property  which  had  devolved  on  the  widow,  unless  for  the  com- 
pletion of  her  husband's  exequial  rites,  or  the  like  necessary  obser- 
vances, is  illegal.  Whatsoever  sum  may  have  been  settled  as  the 
value  of  the  property  sold,  if  the  whole  amount  had  not  been  paid  by 
the  vendor,  the  sale  must  be  held  invalid. 
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Aulkoritiea : — 

Vrihaspati  : — ^'  A  possession  by  strangers  for  three  generations 
giyea,  no  doabt,  an  absolute  title ;  not  a  possession  by  kinsmen  within 
the  degree  of  Sapmdoi.  The  property  of  a  house^  arable  land^  a 
market,  or  other  immovables,  which  are  possess^  by  a  friend,  or  a 
near  kinsman  in  the  male  or  female  line,  who  is  not  the  proprietor, 
ahall  not  be  lost  to  the  rightful  owner,  nor  shall  the  husbands,  nor 
daughters,  nor  learned  priests,  nor  the  king,  nor  his  ministers,  acquire 
a  title  even  by  a  very  long  and  quiet  possession.*' 

The  text  of  Mahi-bhdrata  in  the  chapter  entitled  Dina^dharma,  and 
of  Kattatana  laid  down  in  the  Daya-bhdga  and  other  works.  See 
ante,  p.  45. 

YuHASPATi : — "What  has  been  sold,  at  a  low  price,  by  a  man  in- 
ebriated or  insane,  or  through  fear,  or  by  one  not  his  own  master,  or 
by  an  idiot,  shall  be  given  back,  or  may  be  taken  forcibly  from  the 
buyer."'— City  Dacca,  February  3rd,  1817.  Macn.  H.  L.  Vol.  II,  Ch. 
11.  case  9,  (pp.  298,299,300.) 

Q.  There  were  three  brothers  who  held  some  landed  property  in 
coparcenery,  one  of  whom  died  childless,  leaving  a  widow,  who  suc- 
ceeded to  the  share  of  her  husband.  Subsequently,  the  surviving 
brothers  sold  their  entire  estate,  including  the  share  to  which  the 
deceased  is  entitled,  to  a  stranger.  The  widow  applied  to  a  court  of 
justice  for  her  husband's  portion :  a  decree  was  passed  in  her  &vour, 
and  she  was  put  in  possession  of  the  property  claimed.  She  then, 
notwithstanding  that  her  husband's  two  brothers'  sons  and  grandsons 
in  the  male  line  were  alive,  made  a  gift  of  the  whole  of  her  husband's 
property,  which  she  recovered  by  litigation,  to  one  of  her  husband's 
brother's  grandsons.     In  this  case,  has  the  gift  validity  or  otherwise  ? 


Th*  fictof  a  wl-  K.    Under  the  circumstances  above  stated,  the  wi- 

dow'i    hairing  re.  ^q^  ^^^  incompetent  to  give   away   her  husband's 
ooT6red    her    huv-  *  .      «        «      §  j 

Und's  ihara  hj  li-  whole  property  to    one  of  his  brothers  grandsons, 

^Jm^cSIo^^  while  there  were  his  other  nephews  and  their  sons 

^•'  ^'  existing,  and  the  gift  must  be  considered  illegal,  as 
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expressly  declared  by  the  following  sages.^i^  EXttayana  :  ''  Let  her 
enjoy  with  moderation  the  property  until  her  death.  After  her,  let 
the  heirs  take  it/'  (See  ante,  p.  45.)  "  Let  the  widow  preserving 
unsullied  the  bed  of  her  lord^  take  his  share ;  but  she  may  not  seek 
independency  while  she  lives^  to  give^  pledge^  or  sell  it.'' 

''  Even  in  this  case,  if  a  partition  should  have  been  made^  the  widow 
is  not  entitled  to  the  immovable  property/' — Macn.  H.  L.  Vol.  II. 
Ch.  8.  case  46  (Page  254.) 

Q.  I.  A  Hindoo  Zemindar  died  childless^  leaving  a  widow ;  who 
one  day  previous  to  her  deaths  in  full  possession  of  her  facultidii;  exe- 
cuted a  will,  or  conditional  deed  of  gift  (duly  signed  and  attdMed) 
of  all  the  property,  real  and  personal,  with  the  profits  accruing  there- 
from, to  which  she  had  succeeded  on  the  death  of  her  husband,  together 
with  the  profits  which  had  accrued  therefrom,  and  all  the  property 
acquired  by  herself,  in  favour  of  a  stranger.  In  this  case,  what  pro- 
perty will  pass  by  such  will,  or  conditional  deed  of  gift  ? 

A  widow  cannot  ^*  ^'  Although  the  instrument  in  question  may 
alienate,  by  gift  or     j^j^yg  ^jg^^  ^^j     gigged   and  attested,   and  executed 

will,  property  de-  .  .  . 

Tolved  on  her  from  by  the  widow  while  in  the  full    possession  of  her  fa- 

her  own    acquiai-  culties,  still  she  was  uot  Competent,  without  the  con- 

m^8  onTach  prl  ^^^^  ^^  ^®^  husband's  heirs,  and  those  of  ;^hom  she 

perty.  ^as  dependant,   to   make  a  conditional  gift,  stipula- 

Bat  she  may  dis-  ting  for  the  possession  of  the  donee  after  her  death, 

peculiar    property  ^^^  ^^  ^^®  **  liberty  to  make   a   will  afiecting   the 

as  she  pleases,  ex-  landed  and  other  property  left  by  her  husband,  into 

cept  such  part  of  It  .  . 

as  consists  of  im-  the  posscssiou  of  which  she  came  on  his  death,  nor 
givra  to  her  byw  effecting  the  profits  of  it,  nor  affecting  her  own  ac- 
hasband.  quisitious  made  by  means  of  the  landed  property  to 

which  had  succeeded,  or  by  means  of  its  profits.  As,  therefore,  the 
gift  or  disposition  by  will  of  all  three  descriptions  of  property  above 
named,  (viz.  landed  property  devolved  on  her  from  her  husband,  per- 
sonal property,  and  her  acquisitions  made  by  means  of  the  inherited 
estate,  and  its  profits,)  is  illegal,  no  part  of  that  property  goes  to  the 

*  There  is  an  omission  in  ibis  place.  After  the  use  of  the  expression  ^  the  follow- 
ing sages."  the  name  of  KiTrXTANA  only  is  put  before  his  text;  and  it  is  not  shown  who 
elfleisorare  meant  by  the  plaral  term  ^^Sagesj"  lAr  is  the  author  of  the  two  lollawiBg 
text!  indicated. 
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donee :  but  whatever  the  widow  may  have  acquired,  by  means  other 

than  those  of  the  inherited  property  and  its  profits,  is  her  own  Stri-dhan 

or  peculiar  property,  and  she  is  at  liberty,  (except  in  the  case  of  im- 

movable  property  given  to  her  by  her  husband,)   to  dispose  of  such 

Siri'dkan  by  will  or  gift,  as  she  pleases ;    and,  therfore,  the  Stri-dhan 

of  the  widow,  (except  immovable  property  given  to  her  by  her  husband,) 

can  pass  to  the  stranger  under   the   will  or  conditional  deed  of  gift. 

This  opinion  is  given  in  conformity  to  the  Ddya-bhd^a,  Sri-krishna 

TttrkUankdra's  commentary  on  the  Ddya-bhdga,  Ddya-tattwa,  Ddya^ 

rakasfa,  KatyjIyana,  Manu,  and  other  authorities  current  in  Orissa. 

Authorities : — 

Ist.  Text  of  Katyayana,  cited  in  the  Ddya-bhdga,  DdyO'tattwa, 
and  other  authorities.     See  ante,  p.  45. 

2nd.  *^  Land  passes  by  six  formalities  :  by  consent  of  townsmen,  of 
kismen,  of  neighbours,  and  of  heirs,  and  by  gift  of  gold,  and  of  water.'' 
-—Text  of  unknown  origin,  cited  in  the  Ddya-tattwa,  and  other 
authorities. 

8rd.  ''  When  the  husband  is  deceased,  his  kin  are  the  guardians 
of  his  childless  widow.  In  the  disposal  of  the  property,  and  care  of 
herself,  as  well  as  in  her  maintenance,  they  have  full  power.'* — Text  of 
Narada,  cited  in  the  Ddya-bhdffa,  and  other  authorities. 

4th.  ''  But  if  the  husband's  family  be  extinct,  or  contain  no  male, 
or  be  helpless,  the  kin  of  her  own  father  are  the  guardians  of  the 
widow,  if  there  be  no  relations  of  her  husband  within  the  degree  of 
Sapinda*** — Text  of  Narada,'  cited  in  the  Ddya-bhdga  and  other 
authorities. 

5th.  ''  In  the  disposal  of  property,  by  gift  or  otherwise,  she  is  sub- 
ject to  the  control  of  her  husband's  family,  after  his  decease,  and  in 
default  of  sons." — Jimuta-vdhana  in  the  Ddya-bhaga. 

6th.  ''  As  the  dependance  of  women  in  making  gifts  is  on  their 
hosbands'  relations,  it  is  evident  that  she  may  sometimes  make  gifts 
with  their  consent  to  her  father's  family." — Commentary  of  Sri- 
kriahna  Tarkdlankdra, 

7th.  "  For  women  the  heritage  of  their  husbands  is  pronounced 
apjdicable  to  use.    Let  not  women  on  any  account  make  waste  of 

9 


66  VYAVASTHAIDARPANA 

their  husbands'  wealth."  Here  the  term  waste  indicates  that  they 
ai-e  not  at  liberty  to  dispose  of  the  property  as  they  please,  by 
^ft,  sale,  or    other  means. — Text  of  the  Maha-^bkarala^   cited    in  the 

8th.  ^'  A  gift,  pledge,  or  sale  of  lands,  houses,  or  slaves,  by  a  depen- 
dant person,  is  invalid  or  inefficient." — Katyayana. 

9th.  ^^ The  wealth  which  is  earned  by  mechanical  arts,  or  which 
is  received  through  affection  from  any  other  (than  the  kindred),  is 
always  sulgect  to  her  husband's  dominion.  The  rest  is  pronounced  to 
be  the  woman's  property.  That  which  is  received  by  a  married 
woman,  or  by  a  maiden,  in  the  house  of  her  husband,  or  of  her  father, 
frotoi  her  husband,  or  from  her  parents,  is  termed  the  gift  of  affection- 
ate kindred.  The  power  of  women  over  the  gifts  of  their  affectionate 
kindred  is  ever  celebrated,  both  in  respect  of  dominion  and  of  sale^ 
according  to  their  pleasure,  even  in  the  case  of  immovables." — Text 
of  KXt¥Atana  cited  in  the  Ddya-bhdga^  Dch/akrama-sangraha,  and 
other  authorities. 

10th.  ''  What  has  been  given  by  an  affectionate  husband  to  his 
wife,  she  may  consume  as  she  pleases,  when  he  is  dead,  or  may  give 
it  away,  excepting  immovable  prpperty." — Text  of  NiS^RADA  cited  in 
the  Ddya-bhdga. 

11th.  "But  in  the  case  of  immovables  bestowed  on  her  by  her 
husband,  a  woman  has  no  power  of  alienation  by  gift  or  the  like." — 
Jimuta-vdhana  in  the  Ddya-bhiga. 

12th.     Gift  consists  in  the  effect  of  raising  another's  property. 

Q.  2.  In  the  event  of  such  disposition  being  declared  illegal  and 
void,  to  whom  will  the  widow's  Stri-dhan  go,  supposing  there  to  be 
tlescendants  of  her  father  or  grandfather  living ;  will  it  go  to  them,  or 
to  the  nephews  or  other  heirs  of  her  husband  ?  An  answer  is  required 
to  be  delivered  to  this  questixm  according  to  the  law  of  Orissa. 

^   ^  ,  ,       .,,11.    2.    The  instrument  in  question  having  been  thus 

The  5iri-d^»  will  ,         ?,  .  ,  ^    i 

\h  inherited  by  the     proved  to  be  illegal  and   void,  supposing   there  to  be 

biSsSto^hl     descendants  of  the  father   or   grandfather   of  the  wo. 

huBbTd*^  h^-^    ^^'     ™^*^  living,  and  she  have  no   unmarried  daughter,  or 

affianced  daughter,  nor  4narried   daughter,  nor  son' 
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nor  daoghter's  son,  nor  son's  son^  nor  son's  grandson*  nor  stepson, 
nor  stepson's  son,  nor  stepson's  grandson,  nor  husband,  nor  mother, 
nor  father,  nor  husband's  younger  brother,  nor  son  of  her  husband's 
yonnger  brother,  nor  son  of  her  husband's  elder  brother,  nor  son  of  her 
sister,  nor  son  of  her  husband's  sister,  the  Stn-dhan  will  go  to  her  bro- 
thers, or  her  brother's  sons,  with  reference  to  their  propinquity,  and 
not  to  the  nephew  or  other  heirs  of  her  husband.  This  opinion  is 
deliTered  in  conformity  to  the  Daya-hhaga^  T>ayakrama'Sangraha^  Ddya^ 
tol/toa,  and  other  authorities  current  in  Orissa. 

Authorities :  — 

'^  The  sister's  fee  belongs  to  the  uterine  brothers.     After  them  it 
goes  to  the  mother,  and  next  to  the  father. 

''The  mother's  sister,  the  maternal  uncle's  wife,  the  father's  sister, 
the  motfaer4n-law,  and  the  wife  of  an  elder  brother,  are  pronounced 
similar  to  mothers.  If  they  leave  no  ^  issue  of  their  bodies,  nor  son 
(of  a  rival  wife,)  nor  daughter's  son,  nor  son  of  those  persons,  the 
nst^s  son  and  the  rest  shall  take  their  property." — Text  of  ViuHAs- 
fATi,  cited  in  the  Ddya-bhdga,  Dd^akramasangraha,  Daya-tattwa,  and 
other  authorities. — Sudder  Dewanny  Adawlut,  July  12th,  1815.  Kan- 
irapa  Simghj  Appellant  versus  Mohan-ldl  Khdn,  Respondent.  Macn. 
H.  L.  Vol.  II-  Case  40,  (pages  259—265.) 

Q.  A  BrdAman  being  in  possession  of  some  movable  property 
consisting  of  cash,  jewels,  gold,  silver,  and  other  effects,  died,  leaving 
a  widow  and  a  daughter.  The  widow  bestowed  all  her  husband's  pro- 
perty of  the  above  description  on  her  daughter's  husband.  In  this 
ctie,  was  the  property  a  fit  subject  to  be  disposed  of  by  the  widow, 
tod  will  it  go  to  the  donee  in  virtue  of  gift  ? 

K.    In  default  only  of  the  widow,  the  daughter  can 
A  gift  of   perto-       .   •      •  -,      %        ^j*  j      i_        i.  -j 

ml  fyroperty  inhe-     inherit ;  consequently  the  gift   made  by   the  widow 

I?*bS  XSto?I     ^  ^er  daughter's  husband  is  good,  and  the   donee 

ibM^^tlMdM!^-     ^  entitled  to   receive  the  property  in  virtue  of  the 

ttf  beliTing.  disposition  in  his  favour. 

Authorities : — 
The  text  of  Vyasa  eited  in  the   Ddya-bhiga  :— "  What  is  presented 
to  the  husband  of  a  daughter,  goes  to  the  woman,  whether  her  husband 
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live  or  die;  aud,  after  her  death,  descends  to  her  offspring.*"  City 
Pacca,  May  29th,  1818.  Macn.  H.  L.  Vol.  II.  Ch.  8.  cise  9  (pp. 
216,  217.) 

Q.  A  person  of  the  Brahminical  class,  having  se  parated  himself 
from  his  brothers,  while  living  apart  from  them,  acquired  thirty -one 
bighds  and  eleven  k^thds  of  rent-free  land,  and  by  succession  to  his 
son,  he  became  proprietor  of  sixty-three  bighds  and  seven  kdthds  of 
the  same  description  of  landed  property  which  the  son  had  obtained 
by  gift.  Having  enjoyed  these  estates  for  some  time,  he  died,  leaving 
a  widow,  who  succeeded  hira;  and  she,  while  her  husband's  brother's 
sons  were  living,  made  a  gift  of  a  portion  of  the  landed  estate  to  her 
own  brother.  She  mentioned  in  the  deed  of  gift,  that  the  land  was 
bestowed  for  the  spiritual  benefit  of  her  late  husband.  In  this  case, 
is  the  gift  legal  ? 

A  widow  may.  for  ^'     I*   ^^^8   not  appear     from  the   question  what 

*fh*?dlw^^hu8*  quantity  of  the  land  was   given;  but  the  gift  of  a 

band,  make  a  gift  small  part  only  of  the  estate,  for  the  spiritual  welfare 

hi8*e^te,  to   her  of  her  deceased  husband,  is  legal;  because,  although 

own  relations.  .^  .^  j^j^  ^^^^  j^   ^^^  Ddya^bhiga   and  other  books 

of  law  that  the  widow  of  a  deceased  man  who  left  no  male  issue,  may 
only  enjoy  his  property  until  her  death,  she  is  entitled  to  make  a  gift 
*of  a  small  part  of  it  for  the  benefit  of  her  husband,  which,  if  she  do, 
the  gift  should  be  upheld  as  legal.— Zillah  Dinagepore,  April  15th,  1820. 
Macn,  H.  L.  Vol.  II.  Ch.  8,  Case  37,  (pp.  244,  245.) 

Q.  On  the  death  of  the  original  proprietor,  his  widow  made  a  gift 
of  his  entire  property  to  her  two  grandsons,  while  their  mother, 
that  is  the  daughter,  was  living.  In  this  case,  is  the  gift  binding 
and  good? 

R.  Supposing  the  widow,  during  the  life-time  of  her  daughter,  to 
have  made  a  gift  of  the  whole  property  of  her  husband  which  devolved 
on  her  at  his  death  by  law  of  inheritance,  without  the  express  consent 
of  her  daughter,  to  her  two  grandsons,  the  gift  is  illegal,  as  it  is  a 
settled  rule  that  the  widow  has  only  the  right  to  enjoy  her  husband's 
property  with  moderation  until  her  death.  This  is  consonant  to  the 
doctrines  cited  in  the  Ddya-bhdga  and  other  law  tracts. — Zillah 
Nuddea,  8thMarch  1S26.  Macn.  H.  L.  Vol.  II.  Ch.  1,  Section.  3, 
Case  8,  (p.  48.) 
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Mahodd  and  Brindddan  Tersos  Kalydni  and  two  others. 

I.  JugaUkiahor  under  a  deed  of  gift  executed  in  his 
bcftriM  ^S^ya-  ^^^0^^  ^7  ^^^  widow  of  a  Zemindar,  and  also  as  her 
''r«rthiaNo«.«4«5.     heir,  claimed  the  estate,  which  on  the  Zemindar's 

death  had  devolved  to  the  widow.  Adjudged  that  by 
the  Hindu  law  the  gift  made  by  the  widow  of  the  Taluk  left  by  her 
husband  could  not  avail,  a  widow  having  no  power  to  alienate  the 
estate  which  she  inherited  from  her  husband,  and  (which  at  her  death 
must  devolve  on  her  husband's  heirs.)  But  the  plaintiff,  a  collateral 
relative  of  the  husband,  having  shown  that  he  was  the  heir  at  law, 
judgment  passed,  on  this  ground,  in  his  favour ;  or  rather  in  favour  of 
his  daughters,  his  neirs;  he  having  died  before  the  suit  was  decided.*^ 
14th  of  March  1808.     S.  D.  A.  Rep.  Vol.  I.  p.  62. 

The  Vjfovasthd  delivered  in  the  case  was ''  A  gift,  by  a  widow,  of  the 
whole  estate  of  her  husband,  is  invalid  :  but  that  a  gift  of  a  moderate 
portion  rfhis  property,  made  by  the  widow,  with  a  view  to  his  spiritual 
benefit,  may  be  valid.  '' 

Nanda  Cumdr  and  another  versus  Rajendra  Ndrdyan, 
II.  Claim  to  the  estate  of  a  deceased  proprietor  by  his  kindred  as 
heirs  was  dismissed,  on  proof  that  the  defendant,  who  afl^rmed  that  he 
was  legally  adopted  by,  and  received  the  estate  in  gift  from,  the 
proprietor's  widow,  was  entitled  to  it  not  under  the  deed  of  gift  from  the 
widawt  since  she  could  not  alienate  the  estate  left  by  her  husband,  but 
as  her  husband's  adopted  son  and  legal  heir. — 2nd  of  December  1805. 
S.  D.  A.  Eep.  Vol.  I.  p.  261. 


*  A  reference  to  the  following  passagei  of  JfmHta-vtChana  will  confirm  the  correctness 
of  the  gronnds  on  which  the  decision  of  this  cause  rested.  (Ch.  11,  Sect.  1,  §  56,  and 
Sect.  6, 1 9,  and  ■nmmary  or  recapitulation  p.  225.)  It  has  been  declared  by  the  law  offi- 
cers of  the  Courts  in  other  suits,  that  a  widow's  gift  of  the  estate  to  the  next  heir  is  good 
•nlaw,  though  she  be  restrained  from  making  any  other  alienation  of  it.  This  opinion, 
thongii  not  founded  on  any  express  passages  to  that  effect  in  books  of  authority,  seems 
reasonable ;  as  such  a  gift  Is  a  mere  relinquishment  of  her  temporary  interest,  in  &vor  o£ 
the  next  heir.  It  may,  however,  happen,  that  the  person  who  would  haye  been  entitled  to 
take  the  inheritance  at  her  decease,  may  be  different  from  the  one  who  obtained  under  the 
gift  or  relinquishment  to  him  as  presumptive  heir  ;  and  If  the  title  be  either  preferable 
or  equal,  it  may  invalidate  such  gift  in  whole  or  in  part.— Note  by  Mr.  Colebrooke. 
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Umd  Debt  and  othen^  Appellants  versus  Krishna-mani 
Debt  Respondent. 

ri^oA  Krishnchmani  Debt,  widow  of  Gobinda-prasad  La^ 

bearing  on  tbe  huri  deceased,  instituted  this  suit  to  recover  from 
Vjavarthi  No.  26.       j^^^^   y^  j^^^^  ^j^^  mother,  and  the  three  brothers 

of  her  husband,  one-fourth  of  the  family  property  real  and  personal. 
The  defendants  pleaded  in  appeal  that  the  plaintiff  had  no  claim  to 
share  at  all,  because  she  had  left  her  husband^s  family  and  had  resided 
in  her  father's  house ;  and  because  the  cognizance  of  the  claim  was 
barred  by  the  rule  of  limitation,  which  should  be  reckoned  from  the 
year  1236,  when  her  husband,  quitting  his  paternal  dwelling,  had 
gone  to  reside  in  his  father-in-law's  house,  and  that,  even  supposing 
his  death  to  have  occurred,  as  asserted,  on  the  first  of  Bhadoon  {Bhddrdj 
1238,  a  period  of  more  than  12  years  had  elapsed  from  that  date  to 
the  institution  of  the  suit. 

By  the  Court, — Messrs.  Beid,  Dick,  and  Jackson.  The  points  for 
consideration  are  as  follows  : — 

1st.  Is  the  cognizance  of  the  suit  barred  by  the  rule  of  limitation? 
The  suit  was  instituted  on  the  14th  of  August  1843,  or  30th  of  Sawun 
(Srdban)  1S5Q.  The  plaintiff  asserts  that  her  husband  died  on  the 
30th  of  August  1831,  or  5th  of  Bhadom  1S38.  Even  assuming  that  the 
date  of  his  death  was,  as  asserted  by  the  defendants,  the  Ist  of  Bhadoon 
or  16th  of  August,  the  period  of  12  years  had  not  expired  by  two  days. 
The  Court  reject  the  plea  of  the  defendants  that  the  commencement 
of  the  action  must  be  reckoned,  not  from  the  day  on  which  the  petition 
of  plaint  was  filed  (14th  of  August  1843,)  but  from  that  on  which,  after 
due  permission  obtained  from  the  Sudder  Dewany  Adawlut  for  the 
trial  of  the  suit  in  Zillah  Mymensingh,  part  of  the  property  being 
situate  in  Rajshahye,  it  was  placed  for  trial  on  the  file  of  the  principal 
Sudder  Ameen  of  Mymensingh  ;  and  rule  that  the  cognizance  of  the 
suit  is  not  barred. 

2nd.  Is  the  plaintiff  debarred  from  suing  by  the  fact  of  her  having 
chosen  to  reside  in  the  family  of  her  father  instead  of  in  that  of  her 
husband  ?  On  this  point  the  decision  of  the  Privy  Council  in  the  case 
of  Kashi^nath  Basdk  versus  Hara-sundari  Ddsi  and  another,  (see  pj^e 
85,  Morton's  Reports^)   is,  in  the  opinion  of  the  Court,  quite  decisive 
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'w»  to  the  right  of  the  plaintiff  to  sue  *— 29th  of  July  1846.   S.  D.  A; 
R.  Vol.  VII.  pp.  270—272. 

MumL  Umd  Ckaudhurdni  and  Gopi-nath  Roy,  AppeUawU,  versus 
Musst.  Indra-mani  Choudhurdrd. 

OaSGS  ^*    Plaintiffs  declare  that  they  succeeded  in  getting 

1>earin|ponihev7a-  a  decree  against  Subkaddri's  husband  Jiban'krishna 
SS&SM^^^-  Aifttf»  for  Rupees  57,599-7-5,  that  after  his  demise 
she,  in  lieu  of  that  debt,  executed  a  bill  of  sale  on  the  1 7th  Ashdr  1249, 
and  sold  certain  estates  of  her  husband,  which  defendants,  on  the 
pretext  of  bendmi  deeds  alleged  to  have  been  executed  by  Jiban-krishna 
in  their  favor,  withhold  from  plaintiffs,  Plaintiffs  pray,  therefore,  for 
possession  and  wasilat. 

In  appeal,  several  pleas  were  urged  for  appellants,  of  which  the 
third  is,  that  the  sale  to  them,  on  which  plaintiffs  claim,  is  illegal 
according  to  Hindu  law ;  the  widow,  who  sold  to  them,  having  no 
power  to  alienate  property  inherited  from  her  husband.  Fourth,  the 
sale,  with  respeot  to  the  two  properties  in  question,  is  illegal,  because 
the  seller  was  not  in  possession.  Fifth,  the  decree,  for  the  amount  of 
which,  the  estates  were  sold,  was  collusive,  and  consequently  the  sale, 
and  therefore  it  is  invalid.  Sixth,  the  sale  and  gift  of  appellants  were 
boni-fide  real  transactions,  and  not  fictitious,  and  therefore  should 
be  upheld. 

On  the  part  of  respondents  it  was  argued  that,  the  sale  having  been 
made  to  pay  her  husband's  debts,  by  the  widow,  was  perfectly  legal. 
The  parties  were  Hindus,  and,  according  to  the  Sha$ira,  a  sale  even 
without  possession  is  valid.  There  was  no  collusion.  The  plaintiffs 
had  obtained  a  decree  against  the  widow's  husband,  which  he  ap- 
pealed and  died.  The  widow  then  withdrew  the  appeak  and  sold  the 
estate  to  avoid  heavier  liabilities  from  continuing  to  contest  the  de- 
mand* And  that  the  sale  and  gift  of  appellants  have  been  clearly  ficti- 
tious and  fraudulent  to  evade  demands,  and  therefore  were  properly 
declared  invalid  by  the  Principal  Sudder  Ameen. 

On  the  third  plea,  the  following  question  was  put  to  the  pandU  of 
the  Court :    '  Have  Hindu  widows  the  power  to  alienate  the  whole  of 

•  See  Jada«inaiii  Dossee  «<  Khettrs-moliun  9eAl  oHed  io  the  8«cti<Ni  on  mnintenanct. 
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the  landed  property  inherited  from  their  husbandflj  for  payment  of 
their  husbands'  debts,  without  the  consent  of  the  next  heirs  to  the 
said  property,  relatives  of  the  husband  ? 

To  which  the  pandit  answered ;  *  A  Hindu  woman,  who  has  in- 
herited the  property  left  by  her  husband,  may  alienate  the  whole  of 
it  to  pay  his  debts,  becauBC,  so  inheriting  her  husband's  property, 
she  is  bound  to  pay  his  debts.' 

The  pan4U  refers  for  his  authority  to  Narada  Mubvt,  as  stated  in 
the  Digest  of  Jagan-mtha^  and  to  be  found  in  Golebrooke's  tranBlatioOf 
(pp.  315  and  316,  volume  I.)  '  If  the  assets  of  the  husband  have  been 
received  by  the  wife,  she  must  pay  the  debts.*  And  again  :  '  and  to 
must  a  debt  be  paid  by  a  childless  widow,  who  has  accepted  the  care 
of  the  assets,  even  though  she  have  not  accepted  the  burden  of  the  - 
debts,  for  she  is  successor  to  the  estate.'* 

The  fourth  plea  is  utterly  untenable  under  the  Hindu  law,  as  is 
avideut  from  the  whole  tenor  of  the  law  on  rescission  of  sale,  laid 
down  in  the  Digest  of  Jagan-nitha,  especially  the  two  texts  of  Na&ad a 
cited  therein  (pp.  317  and  318,  volume  II.  Colebrooke's  translation,) 
"  When  a  vendible  thing,  sold  for  a  just  price,  is  not  delivered  to  the 
purchaser,  this  is  called  non-delivery  of  a  thing  sold,  a  title  of  a  judi- 
oial  procedure.'*  And  again  :  *'  He  then,  who  having  sold  vendible  pro- 
perty for  a  just  price,  delivers  it  not  to  the  buyer,  shall  be  compelled ^ 
if  it  be  immovable,  to  pay  for  any  subsequent  damage,  as  the  loss  of  a 
crop  or  the  like ;  and,  if  movable,  for  the  use  and  profits  of  it."  Here 
are  express  penalties  for  non-delivery,  but  not  a  word  about  invalidity 
on  that  account. 

The  fifth  plea  is  one  which  cannot  be  adduced  by  appellants,  aa 
they  are  not  heirs,  and  cannot  call  in  question  tlic  propriety  and  honesty 
of  the  acts  of  the  widow. 

The  Court,  therefore,  deeming  the  claim  of  the  respondents  valid, 
and  the  sale  and  gift  of  appellant  fictitious,  dismiss  the  appeal  with 
full  costs,  and  affirm  the  decision  of  the  Lower  Court.— Suddcr 
Dewanny  Adawlut,  15th  July  1847, 


*    This  however  is  aot  the  translation  of  the  text  of  NiaAiu  MuKi,     but  of  J^ftm. 
niiUU  emnem  th9M0.   See  Colek  Pig.  YoL  i  pp.  31%  31«. 
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Biiu  Haruh-chander  Roy,  (defenek^,)  uppeUatU,  vef^w  Nim^a-'Ul 

Duit,  and  itfier  his  death  Gobinda^chander  DtUt  (pUAniiff,)  respondetU^ 

And  Rdai  Anna-purad  and  another  (defendants,)   appellants^ 

▼ersos  Gobinda-chander  Dutt  (plaintiff,)  ret^ondent. 

II.  Rdni  Anna-pirnd  sold  to  the  plaintiff  half  her  interest  in  Per- 
gonnah  Kadleah,  &c.  She  put  him  in  possession,  but  subsequently 
adopting  a  son,  Harisi-chander,  (defendant^)  and  guardians  being 
appointed,  the  latter  were  put  in  possession  of  his  purchased  property 
by  an  order  of  the  (civil)  court,  in  consequence  of  his  (plaintiff's)  name 
not  having  been  registered  in  the  collector's  office.  The  pltdntiff  thei(e« 
fore  sues  the  Rdnif  her  adopted  son,  and  his  guardians,  for  poa^essioiii 
and  Mr.  Couijon,  an  ifdrdddr,  for  mesne  profits. 

The  guardians  and  the  adopted  son,  in  answer,  pleaded  that  th6 
Rarpl  had  no  power  to  alienate. 

The  Rani  admitted  the  sale,  but  asserted  that  it  was  made  under 
ccmditions  which  have  not  been  fulfilled,  and  tiliat  the  consideration 
m^Diey  was  not  paid. 

Mr.  Couijon  contended,  that  he  was  not  liable  for  mesne  profits 
any  more  than  any  other  ryot ;  that  a  portion  of  the  property  sued 
for  had  been  bought  at  a  sale  in  execution  by  Mr.  Nicholai,  prior  to 
the  suit,  which  fact  was  apparent  from  the  plaint.  Nevertheless,  he 
has  not  been  included  among  the  defendants,  which  is  a  defect  fatal 
to  the  suit. 

The  Principal  Sudder  Ameen  gave  a  decree  in  favour  of  plainti^ 
against  aU  the  defendants,  ezduding,  however,  therefrom  .fhe  share 
purchased  by  Mr.  NicholaL 

The  issue  proposed  by  respondent  in  bar  is,  that  the  adopted  son, 
appellant,  cannot  be  heard  in  denial  of  plaintiff's  claim  so  long  as  his 
adoption  is  not  proved. 

The  first  issue  proposed  by  the  appellant  is,  that  the  suit  is  mutti* 
farious  in  consequence  of  its  being  for  possession  on  pcpof  of  purdiMet 
and  to  have  an  adoption  set  aside. 

Bdbu  Ramd^prasdd  Rag  for  the  appeUant-r^The  queatioa  pf  the 
validity  of  the  adoption  was  for  other  heirs  of  the  deo^saed /Zi^.to 
contest,  not  for  the  plaintiff.    Plaintiff  by  introducing  this  quji^tup 

10 
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proceeded  contrary  to  the  opinion  expressed  in  the  decision  above 
quoted.     The  case  should,  therefore,  be  nonsuited  as  multifarious. 

Mr.  Waller,  in  answer.— It  does  not  at  all  follow  that  the  plaintiflf 
should  be  nonsuited,  because  he  may  have  introduced  a  prayer  which 
the  Court  may  hold  to  be  unnecessary. 

The  Court  on  his  point  are  of  opinion  that  the  suit  is  unobjection- 
able, and  that  the  conditional  prayer  to  declare  the  adoption  invalid 
waa  not  irregularly  introduced. 

Judgment, — The  fact  of  the  sale  to  plaintiff  is  admitted  by  the 
Rini,  and  not  denied  by  her  adopted  son.  Her  right  to  alienate  is, 
however,  contested.  There  are  numerous  precedents  of  this  Court 
ruling  that  a  Hindu  widow  can  only  alienate  property  in  liquidation 
of  her  late  husband's  debts,  his  shrdddha,  &c.  The  question  in  this 
case  is,  whether  the  sale  to  plaintiff  was  for  any  of  the  purposes 
authorized  by  Hindu  law,  and  whether  the  proof  of  the  appropriation 
to  those  purposes,  adduced  by  the  plaintiff,  is  sufficient  to  sustain  the 
decree.  The  bill  of  sale  to  the  plaintiff  sets  forth,  that  it  was  effected 
for  certain  purposes,  which  are  such  as  are  recognized  as  legitimate 
causes  for  alienation  of  ancestral  property  by  the  Hindu  law.  The 
chief  purpose  is  liquidation  of  debts  of  the  late  EdjARdm-krishrta. 
There  is  no  documenta^•y  evidence  of  tho  Rdjd  having  been  indebted 
at  the  time  of  his  death ;  but  so  long  a  time  had  elapsed  since  his  death 
before  this  sale,  i.  e.  eighteen  years,  that  it  is  quite  possible,  as  con- 
tended for  by  respondent's  pleaders,  that  the  Rdtii  may  have  renewed  her 
husband's  bonds,  and  there  is  oral  evidence  that  this  was  the  case  to 
a* certain  extent;  and  there  are  circumstances  shown,  from  which  a 
fair  inference  may  be  drawn,  that  she  was  in  great  difficulties  on  ac- 
count of  these  debts.  The  debts  were  paid,  and  the  presumption  is, 
tbat  thej  were  paid  from  the  funds  raised  by  this  sale.  It  would  be 
unreasonable,  in  the  opinion  of  the  Court,  to  expect  from  the  plaintiff 
better  proof  than  he  has  given  on  this  point.  We  find  no  distinct 
averment  on  the  other  side,  certainly  no  proof  other  than  negative, 
that  the  debts  .were  incurred  by  the  Rdtii  herself,  that  she  had  been 
guilty  o£  wilful  extravagance,  and  none  that  she  appropriated  the 
money  she  received  in  a  way  other  than'  that  for  which  she  ostensibly 
Boldihe  disputed  property.  It  is  not  necessary  for  us  to  decide  whc- 
i)m  sack  proof,  if  tendered,  .would  have  invalidate    the  sale. 
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We  therefore  are  of  opinion  that  there  is  no  ground  to  interfere  with 
the  decree  of  the  Principal  Sadder  Ameea,  restoriog  the  plaintiff  to  the 
possession  of  that  part  of  his  purchase  which  had  not  heen  previously 
sold  to  Mr.  Nicholai.  We  dismiss  the  appeal  of  Harish-chander, 
No.  8^,  with  costs.  We  amend  the  Principal  Sudder  Ameen's  decree 
in  case  No.  83,  charging  costs  ratably.  S.  D.  A.  Decisions.  13th 
<rf  April  186?. 

JUmi  Krisina»manit  Appellant^  versus  Rifa  Udwani  Singh  and 
R6/&  Jdnaki-rdm  Simghf  Respondents, 

III.  Rhni  Kriahna-matU  had  been  left,  by  the  will  of  her  husband 
Makaraji  Bukwa-ndth  Roy,  sole  possessor  and  manager  of  all  his 
property,  and  invested  with  authority  to  adopt  a  son.  This  lady  exe- 
cuted a  conditional  sale  in  order  to  prevent  the  foreclosure  of  a 
mortgage  made  by  her  husband.  The  Pandits  of  the  Sudder  Dewanny 
Adawlut  declared,  that  the  conditional  sale  would  be  legal,  supposing  a 
sufficient  case  of  necessity  to  have  been  made  out.  The  majority  of 
the  Court,  admitting  that,  when  the  period  fixed  for  foreclosure  of  the 
original  mortgage  drew  nigh,  there  did  exist  a  sufficient  case  of  distress 
to  justify  recourse  to  the  abo^e  measure,  whereby  the  interest  of  the 
ion,  about  to  be  adopted  by  the  widow,  would  doubtless  be  best  consult- 
ed :  and  although  the  measure  had  not  the  effect  of  saving  the  estate 
altimatdy  from  alienation,  yet  it  put  off  the  evil  day,  and  steps  might 
have  been  taken  in  the  interval  to  avert  the  loss  altogether.  For  these 
and  other  reasons,  the  sale  was  held  valid,  au4  the  property  sold  was 
decreed  to  the  purchaser.— 24th  June  1823.  S.  D.  A.  R-  Vol.  Ill.p.228. 

Ram^cluinder  Sarmi  versus  Ganga-gobinda  Banerjea. 

IV.  Gamgi^gohinda  Banerjea  sued  to  recover  possession  of  his  deoeased 
brother's  estate,  7  annas  of  which  were  sold,  and  9  annas  were  made  over 
in  gift  by  the  deceased  s  widow.  The  Zillah  Judge  finding  from  the 
Vpsvaslha  submitted  by  the  Pandit^  that  the  sale,  made  by  the  widow,  of 
a  7  anna  share  of  her  late  husband's  estate  was  valid,  but  that  the  gifb 
oi  the  9  anna  share  was  illegal,  passed  a  decree  awarding  to  the  plaintiff 
pOMession  of  the  9  anna  portion,  which  defendant  Ram*chander  was  di- 
lected  to  relinquish.  This  decree  was  affirmeJ  by  the  Provincial 
Coift.  The  Sudder  CSonrt  held  that  the  sridow  of  a  Hindu,  who  died 
without  issue,  has  the  power  of  making  a  gift  of  a  portion  (from  one  to 
three  aixtMathi)  of  hoc  Uto  husband's  property  for  his  spiritual  bene- 
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fit ;  bat  Buch  not  appearing  to  the  court  to  have  beea  the  object  of  the 
gift  in  the  present  instance,  the  claim  of  the  donee  was  disallowed, 
and  the  lower  court's  judgment  was  affirn^ed. 

The  principal  part  of  the  Vyavastha  given  in  this  case  is— "  A  widow 
having  succeeded  to  the  property  of  her  deceased  husband  has  the  pow- 
er of  alienating  by  sale  so  much  of  such  property  (and  no  more)  as  may 
be  necessary  for  the  payment  of  debts  contracted  by  him,  for  her  own 
subsistence,  for  the  support  of  her  husband's  family,  and  for  the  per- 
formance of  his  exequial  rites.  She  may  likewise  make  a  gift  propor- 
tioned to  the  extent  of  her  late  husband's  property  for  the  benefit  of 
his  soul.  And  if  these  objects  (via.  payment  of  debts,  expenses  of 
Shrdddha,  &c,)  cannot  be  eflFected  without  the  sale  of  all  the  property 
she  has  the  power  of  disposing  of  the  whole  of  it.  But  she  is  not  per- 
mitted to  alienate  by  (gift  or)  sale  the  whole  or  even  a  part  of  the 
property  solely  at  the  suggestion  of  her  own  will  or  pleasure.— lat 
February  1826,  S.  D.  A.  Rep.  Vol.  IV.  p.  117. 

Case  No.  723  or  1859. 

PrasannO'kumdr  Majumdir  and  Dwdrki-natk   Biswas   (obfeetors) 
peiiiioners  versus  Kdli-chander  Choudhuri^  opposite  party. 

I.  This  appeal  is  against  the  order  of  the  Principal 
bcarin       th  Sudder  Ameen  of  Mymensing,  ordering  the  sale  of  the 

▼astu  Ko.  40.  Taluk  Amugnugur,  in  execution  of  a  decree  held  by 

KUi'Chander  Ldhuri  against  Rini  Bhuban-mot/i,  In 
this  case  the  decree  was  against  the  Rani  personally,  and  when  she  died, 
she  is  said  to  have  been  in  possession  of  the  property ;  but  only  under 
a  life-interest.  After  her  death,  it  is  alleged,  the  Taluk  went  to  the 
minor  Jogendra'-nirdyan's  estate  and  now  forms  part  of  it.  It  is 
stated,  that  the  Taluk  was  once  attached  as  the  property  of  Bhuban* 
moyi,  but  this  is  not  shewn,  or  that  that  attachment  prevented  the 
property  passing  absolutely  on  Bhuban-moyi^s  death  from  her  to  the 
'appellant,  the  minor.  There  was  no  concern  on  the  part  of  the  minor 
with  the  decree-holder's  claim  against  Bhuban^moyi,  and  we  are, 
therefore,  of  opinion  that  the  principal  Sudder  Ameen  is  wrong  in 
summarily  ordering  the  Tdluk,  now  held  by  the  minor,  to  be  sold  in 
execution  of  the  personal  decree  against  £4ii&0ii-moyi.  We  accord- 
ingly xererae  hk  order3^  iritja  (^otts^-ii^Thtt  d0arec-liold«(  is  at  liberty  to 
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sue  r^ularly  to  proTe  the  liability  of  the  laad  in  dispute  for  Bhoobun^ 
Boyee's  personal  debt.— 1st  September  1860.  S.  D.  A.  Decisions,  p.  250. 

Casb  No.  i59   of  1859. 

Skakzidah  Mahomed  RaSi-uddin^  petitioner,  versus  Rini  Prosan- 
no-moyi  Debt,  opposite  party. 

n.  The  purchaser  of  the  decree  has  now  appealed  to  this  Court.  He 
urges  that  it  is  cleat  from  a  decision  of  this  Court,  dated  2i8t  Febru- 
ary 1859,  that  all  the  property  left  by  Rds-maaVs  husband,  is  to  re- 
main in  her  possession  during  her  life-time ;  that  the  minor,  conse- 
qoently,  could  not  have  any  property  yet,  nor  could  he  have  purchased 
any ;  that  the  interest  of  the  widow  Rds-mani  is  salable,  and  should 
be  8<dd  in  satisfaction  of  the  decree  against  her,  on  the  supposition 
that  the  decree  is  a  personal  one ;  but  that,  in  fact,  the  decree  is 
against  the  estate  of  her,  {RAs-manVi,)  husband,  and  any  property  be- 
longing to  it  should  be  sold. 

We  are  quite  clear  that  the  decree  against  Ris-maai 
pp.  405-411.  '  did  not  bind  the  estate  of  her  husband,  but  was 
only  a  personal  one  against  her,  and  there  can  ba  no  doubt  that  she 
is  entitled  to  the  possession  and  beneficial  interest  in  all  her  husband's 
property  during  her  life-time.  Such  being  the  case,  and  admitting  for 
argument's  sake,  that  the  property  attached,  was  property  of  that  na- 
ture, we  think  in  accordance  with  the  ruling  of  this  Court  in  the  case 
of  Kdli'tifUa  LdAuri  versus  Golak^chander  Choudhurif  that  the  in- 
terest belonging  to  her,  is  not  of  a  salable  nature  under  Hindu  law,  but 
that  if  the  purchaser  of  the  decree  desires  to  realize  his  costs  from 
profits  of  the  property,  he  should  move  the  Court  for  the  sequestra- 
tioa  of  the  rules  for  that  purpose. 

Under  the  view  expressed  above,  we  reject  the  present  appeal  with 
costs.-*6th  March  1860.  S.  D.  A.  Decisions,   pp.  858,  359. 

See  the  case  of  Piyiri^mohun  Ghose^  guardian  of  the  infant  Chander- 
iinia  Bat,  petitioner  versuA  Golak-chander  Roy^Choudhuri  opposite  party, 
decided  on  the  16th  of  April  1856,  and  printed  at  pages  366  if  367  of 
the  Sndder  Decisions  for  1856. 

See  also  the  case  of  Bangshi-dhar  HAjrd  v.  Thikur  Priydg  Singh, 
decided  on  the  5th  September  186S  and  printed  at  page  1 14  of  S.   D. 
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A*  R.  Vol.  VIII.  The  subBtance  thereof  ia  as  fdlows;— A  Hindoo  womao 
an  poMession  of  property  derived  from  her  hasband,  in  which  she 
had  a  life-interest,  contracted  debts  entirely  personal,  and  for  purposes 
of  her  own :  held,  that  her  husband's  heirs,  on  whom  the  estate  de- 
volved at  her  death,  are  not  responsible  for  her  debts,  which  can  be 
recovered  only  from  her  separate  property. —  Finle  Morley's  pigest. 
Vol.  I.  p.  285. 

Case  mo.  463  of  185S. 

Hafizun-nissd  Begam,  (defendant,)  Appellant,  versus  Radha-binod 

Miiser,  (plaintiff,)  Respondent » 

CASE   NO.  461>  OF  1853. 

Shekh  Zinat-uUah  for  self  and  as  guardian  of  Nffimuat^ultah  and 
others,  versus  RddhiMnod  Misser. 

CASE  no.  501  OF  1858. 

Ishwar-chander  Roy,  (defendant,)  Appellant,  versus  Bddhd-binod 

Misser f  (plaintiff,)  Respondent* 

CASE  NO.  509  OF  1853. 

ShekA  Muti'Ullah  and  others,  (defendants,)  Appellants,  versus  Rddhi^ 

binod  Misser,  (plaintiff,)  Respondent. 

CASE  ?(o.  510  OF  1153. 

Shekh  Ahmad'Ullah,  {defendant,)  Appellant,  versus  RddAdMnod 
Misser,  (plaintiff,)  Respondent. 

CASE  NO.  51 1  OF  1853. 

AnUni  Khilin,  (defendant,)  Appellant,  versus  Rddhd-Hnod  Misser, 
(plaintiff,)  Respondent. 

Cases  Plaintiff  alleges  that  his  maternal  grandfather,  Luksh- 

^[m^  No..  MM5  miMrdyan  Roy  sold  the  whole  of  his  own  share  in  the 
28, 84,40  41, 42,  48,  ancestral  property  to  Dharani-dhar  Gossein  on  the 
5th  Aughran  1204 ;  subsequently  his  maternal  uncles 
Rdm-dtddl  Roy  and  Nanda4ti  Roy,  having  re-purchased  the  same  from 
the  said  Oossein,  remained  in  possession  of  their  respective  shares  during 
thelife-timeof  both  of  them;  that  on  the  demise  o{  Rim-dulhl  Roy,  his 
widow,  Tdri^mani,  who  was  childless,  had  a  dispute  with  her  husband's 
brother  regarding  the  property  left  by  her  deoMsed  husband^  and  even* 
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tnally  obtained  »  decree  for  possession  of  her  hnsband's  right  on  the 
18th  March  1824;  that  Tara-mani  is  only  entitled  to  the  enjoyment 
of  that  property  dnring  her  life-time  without  any  power  to  alienate  it 
either  by  gift  or  sale ;  that  notwithstanding  that  the  said  property  is 
of  snch  ralue  as  to  be  sufficient  for  all  necessary  expenses  and  for  the 
performance  of  all  necessary  religious  ceremonies,  she,  Tird-mani, 
with  a  riew  to  defraud  plaintiff,  and  having  become  of  unsettled  mind 
and  careless  of  family  duties,  sold  to  the  different  defendants  portions 
of  her  hnsband's  property ;  that  other  portions  plaintiff,  with  a  view 
of  preventing  their  alienation,  purchased  of  the  said  TdrA-mani  in  his 
own  name  and  in  the  name  of  his  wife,  Bishw-moyi,  and  is  still  in  the 
possession  of  them ;  that  certain  mehals  were  on  the  point  of  being 
sold  in  order  to  realize  a  decree  obtained  by  Kripi-moyi  Debi  against 
Tara-rtiani ;  but  that  at  the  intervention  of  plaintiff  the  sale  was  stop- 
ped, and  the  amount  of  the  decree  was  ordered  to  be  paid  from  profits 
of  the  said  properties;  that  proclamation  was  issued  for  farming  the 
said  attached  estate^  and  that  Kripi-moyi  Debi  was  anxious  to  get 
the  farm,  but  plaintiff  being  apprehensive  of  injury  to  the  property, 
obtained  a  farm  of  them  himself,  by  which  means  these  tnehah  have 
remained  in  his  possession;  that  plaintiff,  on  the  19th  March  1841, 
instituted  a  regular  suit  against  Kripa-moyi  for  the  cancelling  of  the 
sale  of  Turuf  Ktmkuniya,  and  the  Principal  Sudder  Ameen  of  Dinage- 
pore,  on  the  ground  that  a  childless  widow  like  TAr&^mani,  had  no 
power  to  alienate  the  rights  of  the  heirs  of  her  husband,  either  by  gift 
or  sale,  passed  a  decree  iu  plaintiff's  favor  on  the  20th  September  1841, 
which  ordered  that  plaintiff  should  remain  in  possession  of  the  mehal 
and  give  his  maternal  aunt,  TirA^mani^  maintenance  during  the  term 
of  her  natural  life ;  that  this  decree  was  confirmed  in  all  the  Courts  up 
to  the  Sudder ;  that  subsequently  plaintiff  instituted  ten  suits  against 
the  remaining  purchasers  for  possession  of  the  properties  illegally  sold 
by  TarA-mani  Debi,  and  for  the  cancelling  of  the  deeds  of  sale,  and 
that  all  the  suits  were  decreed  in  plaintiff's  favor  by  the  Principal 
Sudder  Ameen,  on  the  ground  that  a  childless  widow  has  no  power 
to  alienate  the  property  of  her  deceased  husband ;  that  in  two  of  these 
ten  suits,  no  appeal  was  preferred,  but  that  in  the  remaining  eight 
appeals  were  preferred  and  the  judge  reversed  J.  the  decision  of  the 
Principal  Sudder  Ameen  upholding  the  sales  made  by  the  childless 
widow  TArA-maiil ;  that  on  plaintiff's  prefecring  special  appeals  to  the 


80  VVAVA&THA^RARPANA 

court  of  the  Sadder  Dewanay  Adawlut,  the  Court  tdmiited  iihe  iq^peab, 
and,  on  the  8rd  July  1847,  remanded  the  cases ;  that  the  object  of 
plaintiff  in  instituting  those  suits  was  a  just  one,  niz.  to  prerent  the 
alienation  of  the  property  daring  the  life-time  of  his  maternal  aunt ;  that 
she,  however,  having  now  renounced  all  connection  with  worldly  affairs^ 
and  having  abandoned  the  habits  and  duties  of  a  Hindu  widow,  and 
having  entered  the  Banapesto  (properly,  Bdnaprastha)  BoirigU  order 
and  gone  on  a  pilgrimage,  has  become  civilly  dead ;  plaintiff  therefore 
being  now  entitled  to  enter  into  possession  as  heir,  institutes  thia 
suit  for  possession  of  all  the  properties  sold  without  warrant  of  Hindu 
law  by  his  maternal  aunt,  TirA'tnatfi^  with  mesne  profits  from  the 
date  of  suit  and  for  the  cancelling  of  the  deeds  of  sale,  for  a  declar- 
ation of  his  absolute  right  to  the  estates  which  by  purchase  from 
T&r&^mai^  and  by  decree  of  court,  are  in  his  possession  conditionally^ 
and  also  to  those  now  under  attachment  and  for  the  removal  of  the 
attachment  therefrom. 

The  Principal  Sudder  Ameen  of  Dinagepore  was  of  (pinion,  that 
plaintiff  was  undoubtedly  heir  to  the  property  left  by  her  maternal 
undo  Rim-dulil  Roy  {  that  it  was  proved  by  a  petition  filed  by 
Tard-mani,  before  the  judge  on  the  S7th  Jeyt  1255 ;  that  she  had 
become  a  boirdghin,  and  had  gone  on  a  pilgrimage ;  that  this  petition 
was  confirmed  by  the  evidence  of  witnesses  adduced  by  the  plaintiflb, 
who  state  that  she  had  renounced  the  world,  become  a  Byrdghm 
and  gone  on  a  pilgrimage,  and  that  defendant  had  offerred  no  evidence 
to  the  contrary.  The  Principal  Sudder  Ameen  also  cited  passages 
from  pages  131  and  ^S**),  of  the  second  volume  of  Macnaughten'a 
Hindu  law,  to  the  effect  that  '^  retirement  from  the  world  is,  according 
to  the  Hindu  law,  a  species  of  civil  death,  on  which,  as  in  the  case  of 
natural  dissolution,  the  right  of  the  heirs  begins  immediately  to  exist/' 

The  Principal  Sudder  Ameen  consequently  gave  plaintiff  a  decree 
for  all  the  property  claimed  by  him  with  the  exception  of  2%crt{^£tffi- 
kuniya  with  costs. 

Against  this  decision  six  appeals  have  been  preferred  to  this  Court 
by  different  defendants  in  the  Court-below ;  for  the  sake  of  convenience 
we  have  considered  them  all  together,  and  have  formed  the  following 
issues  as  arising  out  of  them. 

Kr^^— Whether  the  present  suit  discloses  such  a  new  ground  of 
action  "^s  to  entitle  plaintiff  to  bring  it  ? 
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Secondly. — Whether  plaintiff's  allegation  that  Tar&^mani  has  become 
a  biprdfhin,  be  proved  or  not;  and  even  if  it  be,  whether  plaintiff  J^as 
a  right  to  bring  a  suit  like  the  present,  whilst  she  is  living  ? 

I^irify. — Are  the  deeds  of  sale,  filed  by  Hafizun-nissi  Begam  and 
Iswkar-ehander  Roy,  appellants,  which  were  executed  by  TdrA-mam 
Debt  and  Nanda-lal  Roy,  and  'attested  by  plaintiff,  good  as  against  the 
plaintiff,  or  not  ? 

FtmrMy.—Aie  the  deeds  of  sale,  filed  by  Shekh  IHyanutmllai, 
Shekh,  AAmaduUak,  AnUnd  KMifin,  Shekh  MuftduUah,  and  MuH- 
uliak,  appellants,  executed  by  Tird-mani  Debt  and  Nanda-M  Roy^ 
or  by  Tiri^mani,  with  the  consent  of  Nunda-ldl,  valid,  or  not  ? 

Fifthly. — If  the  deeds,  alluded  to  in  issues  three  and  four,  be  defers 
tive  in  execution  and  therefore  invalid,  are  they  not  valid  in  considera- 
tion  of  the  object  for  which  the  sales  were  made  ? 

Sixthfy. — Is  the  sale  of  Hariah-chander-pore  in  ei^ecution  of  ^  ^ecre^ 
obtained  by  Lokhmir  Kh&n^  the  husband  of  Amind  JChdt^.n,  wjf^h 
lant,  for  arrears  of  Government  revenue  iue  by  Tdrd-ma^i  fiebf 
valid,  or  not  ?  ^ 

On  the  second  issue,  the  Court  was  of  opinion  that  as  the  appellants 
had  not  denied  the  fact  of  Urd-mani  having  become  a  byrdghin  in 
the  Court  below,  it  was  not  competent  to  them  to  do  so ;  now  looking, 
morover,  to  the  evidence  before  it  the  Court  agreed  with  the  Principal 
Sudder  Ameen  in  thinking  that  it  proved  satisfactorily  the  plaintiff'f 
allegation  and  riiewed  that  the  widow  Tard-nii^ni  had  become  a  t€ertUi^ 
btuhi  (properly,  tirtha-bdshim)  and  had  renounced  the  world.  Tl|e 
Court  was  unable  to  discover  that  any  particular  acts  are  enjoined  by 
the  Hindu  religion  to  reader  a  renunciation  of  the  nature  vfdid,  and  as 
to  the  particular  ceremonies  necessary  for  her  becoming  a  byrdghin ; 
they  are  so  unimportant  that  absence  of  notice  of  them  cannot  weaken 
the  evidence  to  the  fact  of  7\irii-ma»i  having  become  a  byrdghin.  The 
Court,  therefore,  was  of  opinion  that  the  objections  raised  in  the  second 
issue  to  the  present  suit  are  invalid. 

The  Cowt  then  directed  the  pleader  to  proceed  wq4  argue  ^h$  qi^t? 
of  the  9!gge^  as  involved  in  ^he  la^t  foiir  isn^ev. 

11 
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Judgment : — 

With  reference  to  the  point  of  law  raised  in  the  third  issue,  we  are 
of  opinion  on  the  authority  of  the  cases  of  Mohan-Ul  Khan  versus 
Rani  Shiromatii,  reported  at  page  32  of  the  second  volume  of  the  Select 
Eeports  of  this  Court,  and  Deb-chdnd  Sdhu  and  others  versus  Har^ 
dyal  Sing,  reported  at  page  204?  of  the  •  Decisions  for  1849,  that  on  a 
sale  of  property  by  a  widow,  if  the  deed  of  sale  be  signed  or  attested 
by  all  the  heirs  living  at  the  time  of  the  execution  of  the  same,  the 
consent  of  the  subscribing  parties  to  the  act  set  forth  in  the  deed  is 
by  Hindu  law  presumed  therefrom ;  this  presumption  is  not,  however, 
conclusive  but  is  rebutable,  it  is  competent  to  an  heir  whose  name 
is  upon  a  deed  to  show  that  it  is  there  for  some  other  purpose  than 
that  which  the  law  presumes ;  that  the  signature  of  the  plaintiff  in  this 
case  is  upon  the  deeds  of  sale  produced  by  the  appellant  Haftzun-nissi 
Begam  and  lihwhar-chander  Roy,  is  satisfactorily  proved  before  us,  by 
the  evidence  of  appellant^s  witnesses,  and  plaintiff  has  neither  attempted 
to  show  that  the  signature  is  a  forgery,  or  that  if  genuine,  it  was  there 
for  any  particular  purpose  and  for  •  that  alone.  The  pleaders  for  the 
plaintiff,  it  is  true,  have  urged  before  us  that  the  signature  of  the  plain- 
tiff to  the  deeds  is  merely  to  be  considered  as  the  signature  of  a  witness 
attesting  the  etecution  by  the  parties  of  the  deed  in  question ;  but  as 
before  remarked,  this  is  not  the  effect  which  the  Hindu  law  attributes 
to  the  signature  of  an  heir  in  expectancy  appearing  upon  a  deed  of  sale 
otherwise  valid ;  and  as  plaintiff  has  altogether  failed  in  rebutting  the 
presumption  arising  according  to  that  law  from  his  act,  we  are  com- 
pelled to  give  to  it  its  full  legal  significance,  and  to  declare  that  plain- 
tiff, having  by  the  affixing  of  his  signature  to  the  deeds  of  sales  produced 
by  the  appellants,  Hafizun-nissa  Begam  and  Ishwar^hander  Roy,  has 
consented  to  the  sale  of  the  property  claimed  under  those  deeds  and 
is  consequently  now  stopped  from  calling  them  in  question  on  any 
ground  whatever  save  that  of  fraud.  We  consider  that  by  the  attes-> 
tation  of  the  plaintiff,  he  must  be  presumed  to  have  relinquished 
all  his  rights  in  expectancy  to  the  property,  to  the  sale  of  which  he 
consented. 

On  the  point   of  law  involved   in  the  fourth  issue, 
Mohan-lal  KhdCn  5       .    .         ^  ,  ,       .  .  .      ,    .       , 

versus  RcCni  Shtro-     we  are  01  Opinion  from  the  authorities  cited  m  the 

"vrsel^iTL^l     margin,  that  in  order  to  render  a  sale  by  a  Hindu 
page  32,  Nanda-eu-     widow  of  her  husbaud's  property  valid,  it  must  be 
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k  mnqther  signed  OF  attested   by  all  the  heirs  of  her  husband 

oMoe  h  Sw  then   living ;    the   execution   or   attestation   by  the 

Mo^  ^^rest  heirs  alone  is  iasuflScient  ;*  under  this  view 

^f^^'*  of  the  law,   the   deeds  of  sale   propounded  by  the 


So- 

)  I.  S.  appellant  in  this  case,  on  which  the  signature  of  tlie 
plaintiff,  an  heir  in  expectancy,  does  not  appear^  are 

We  were  pressed  in  the  course  of  argument  with  case  of  Kdli- 
')uii  versus  John  Mooree  and  others,  decided  by  the  judges  of 
ireme  Court  on  the  20th  March  1837;  in  this  case  to  use  the 
f  the  Report^  ''the  immediate  reversioners  conveyed  to  the 
and  the  question  is  whether  the  soos  of  these  reversioners  can 

oonTeyance  aside,  that  is  to  say,  whether  the  sons  on  the 
'  the  widow  (their  aunt^)  have  a  reversionary  interest  indepen- 
their  fathers,  the  immediate  reversioners  or  not  ?  We  think 
im  through  their  ancestors,  and  must  be  respectively  bound 
'  acts  ;'*  this  case  is  not  similar  to  that  now  before  us ;  had  the 
'  in  this  suit  claimed  through  Nanda-lat,  whose  name  appears 
I  of  the  deeds,  he  would  have  been  boond  by  the  act  oiNanda- 
ntiff,  however,  does  not  claim  through  Nijuuta-ldl,  but  through 
Ul;  consequently,  the  principle  laid  down  by  the  learned 
a  the  case  cited,  does  not  apply  to  the  present ;  wc  are  con- 
y  of  opinion  that  as  the  consent  of  plaintiff,  as  heir  in  ex- 
r,   then  living,  was    not  obtained   to  the  deeds   of  sale,  filed 

appellants,   Sliekh   Diydnutullah,    Shekk   Ahmadullah,   Armni 

Shekh  Mujidullah  and  Muti-ullah,  whether  they  be  executed 
i-mam^  alone  or  by  Tdri-mani  and  Nanda4dl  jointly,  they 
that   ground  invalid. 

^\%  pleaded  on  the  sixth  issue,  that  even  if  the  absence  of 
>uties  to  these  deeds  render  them  invalid  under  Hindu  law, 
cts  for  which  the  sales  took  place  were  such  as  to  render  them 
ider  the  same  code;  the  purposes  for  which  the  sales  were 
rere,  it  is  pleaded,  the  payment  of  debts  incurred  by  the  widow, 
nent  of  Government  revenue,  and  in  one  or  two  instances  for 
ding  of  money  to  Puri  or  Bindrddan:  the  payment  of  the 
the  widow  in   this  case  unless  these  debts  were  incurred  for 

t  IM  J4du'mani  DebiyvmB  Saradd-prasanno  ASukfrjea  S.  C.  2i8t  November 
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ihc  benefit  of  hei  husband  or  under  inevitable  necessity,  that  id  a 
he^essitj  ttot  caused  by  any  act  of  the  widow  herself,  but  by  circums- 
tanced over  ^hich  Ae  had  no  control,  is  not  a  valid  reason  for  sale 
toider  the  Hindu  law.  On  reverting  to  the  evidence  produced  by  the 
bppellantd  whose  dfeeds  we  have  declared  invalid,  we  find  these  sales 
took  place  in  consequence  of  the  necessities  of  the  widow  either  as  to 
payment  of  her  own  private  debts  or  law  expenses  in  which  the  in- 
terests  of  plaintiff  were  disreg^ded,  or  of  Government  revetiue.  We 
iare  entirely  of  opinion  with  the  Principal  Sudder  Ameen  that  the  pro- 
fits arising  from  the  properties  left  by  Tdritnatfi's  husband,  in  which 
she  enjoyed  a  life-interest,  were  amply  sufficient  for  all  proper  ex- 
penses of  a  Hindu  widow.  Under  these  circumstances^  we  cannot 
consider  the  payment  of  the  widow's  ^bts,  whether  caused  by  litiga^ 
tion  or  otherwise,  a  valid  cause  f6i^  the  alienation  of  her  husband^ 
j)roperty,  neither  can  we  consider  the  payment  of  revenue,  even  were 
^uch  payment  prov^  to  our  satisfaction,  which  they  are  not,  such  a 
necessity  to  waMtnt  that  step ;  had  the  appellants  been  able  to  show  that 
by  any  eircumstances  of  inevitable  necessity  such  as  storm  or  draught 
the  widow  had  been  compelled  to  resort  to  the  sales  of  property  to 
them,  it  might  have  been  a  question,  whether  under  the  opinion  set 
forth  at  page  ^8  of  the  second  volume  of  Macnaughten's  Hindu  law 
&uch  sale  was  consistent  with  the  Hindu  law  regarding  the  disposal 
of  property  left  to  her  by  her  husband  or  not ;  as  it  is  the  necessity, 
if  there  were  any  necessity,  was  one  entirely  of  her  own  causing,  and 
idearly  not  within  the  necessities  contemplated  by  Hindu  law.  As 
to  the  sums  which  are  alleged  to  have  been  sent  to  Puri  and  Bin- 
drdban,  we  are  not  satisfied  with  the  evidence  on  the  point,  and  even 
if  that  evidence  were  sufficient  to  establish  the  fact,  we  do  not  think 
that  the  sale  of  property  would  have  been  warranted  for  that  purpose 
alone,  her  own  income  being  amply  sufficient  to  meet  them ;  we  are 
of  opinion  therefore  that  the  object  for  which  these  sales  took  place 
was  not  such  as  to  render  them  valid  under  Hindu  law,  and  though  ' 
subscribing  to  the  doctrine  laid  down  by  this  court  in  the  case  of, 
HarUh'Chander  Roy,  appellant,  versus  Nanda-l'dl  Dutt  and  Gobinda- 
chander  DuU,  respendents  *  that  purchasers  from  Hindu  widows  aJ^ 
not  required  to  prove  actual  appropriation  of  the  proceeds  to  Xh&  t 
ostensible  purposes  for  which  the  sales  took  place,   still  we  require  ^ 

•  8ee  S.  D.  Decisions  for  1862,  pH«s  269—267.  Ante,  p.  7»!  "  ^ 
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that  those  ostensible  purposes  shall  be  reeogaised  as  legitimate  by 
Hindoo  Ikw,  whidi  is  not  the  case  in  the  bills  of  sale  now  produced 
before  us. 

On  the  sixth  issue,  we  entirely  coneur  in  opinion  witli  the  Principal 
Sudder  Ameen  that  the  sale  of  the  property  Turuf  Harish-chander' 
pore,  which  Was  sold  in  execution  of  a  decree  obtained  by  Lakhmir^ 
Khin,  the  husband  of  AminA  Khditinj  appellant  and  others^  against 
Tar&'^iumi  DeM  for  the  amount  of  a  loan  of  money  made^fe  her  in 
order  to  pay  the  Government  revenue  due  on  that  estate,  cannot,  under 
the  precedent  of  Rifd  Harender-nariyafi  Roy  versus  Gonesh-prosdd 
Bhint^  be  sustained ;  the  plaintiff  in  this  case  not  being  liable  for 
the  personal  debts  of  the  deceased's  widow  and  her  interest  in  the 
estates  being  limited  to  that  of  a  tenant  for  life. 

Under  the  view  of  the  whole  case  expressed  above,  we  reverse  with 
costs,  against  the  respondents,  so  much  of  the  Principal  Sudder  Ameen's 
decision  as  declares  that  the  deeds  of  sale  produced  in  the  case  by  the 
appellants — HqflzuH'^UiMi  Begam  and  Iskwhar^chander  Roy  invalid,  and 
we  pronounce  the  sales  made  under  them  to  be  good  and  valid  under 
Hindoo  law;  with  reference  to  the  sales  made  under  the  deeds  of 
sale  filed  by  the  appellants,  ShekA  DiyanatuUah,  Shekh  Ahmadullah, 
An&na  Khdiun,  Shekh  MufiduUah  and  MuitiuUah,  and  also  of  the 
sale  of  Turuf  Harish-chander-pore  made  in  execution  of  a  decree 
obUined  by  LakhnUr  Kh&n,  the  husband  of  AminA  Khitin  appellant 
against  Tdri-mani  De6i,  we  pronounce  them  invalid  under  Hindoo 
lawj  and  confirm  the  decision  of  the  Principal  Sudder  Ameen  regarding 
the  properties  covered  by  them. — The  21st  of  July  1856.  S.  D.  A. 
Decisions,  pp«  595—606. 

Mohan-lid  Khdn,  Appellant  versus  Rin\  Shiromani,  Respondent. 

Case  R^^   Shiro-mani  sued  Anand-lU  Khdn  to  recover 

^ShS^oII^aTw'  ^^^^  ^*°^  *^®  Bemindary  of  purgunnahs  Midnapore, 
2S,  80, 81, 8S,84!40,'     %cc.    setting  forth  in  her  plaint,  that  the  defendant 

41,42,48,44,  &47.  ,  -®  ^i,j.  J  u  iiiL 

who  was  her  servant  had  imposed  upon  her  a  neoah-' 
ni^/iMLh,  or  deed  of  g^ft,  as  a  mukUdr-nd/nah,  or  power  of  attorney,  which 
she  had  intended  to  execute ;  that  under  this  Aebah-ndmahf  thus  firaud- 

§  FMf.Hi«O.A.IXa«oUmfOvU(»rPP«29«,^. 
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ulently  obtaiaed^  the  defendant  had  caused  her  (plaintiflTs)  zemindary 
to  be  entered  in  the  public  records  in  his  own  name,  had  entered  into 
engagements  for  the  revenue  and  received  possession  from  the  oollector. 

The  defendant  stated,  in  answer,  that  the  RAai  (plaintiff)  had  exe- 
cuted the  hebah^niinah  in  question  with  a  full  knowledge  of  its  contentSf 
and  had  repeatedly  acknowle  iged  it  to  the  collector,  who  had  in  conse- 
quence put  the  defendant  in  possession ;  and  that  she  was  now  in- 
duced bji:$he  arts  of  those  about  her,  to  set  up  this  claim.  TUe  hebah" 
n  imah  purported  to  make  over  to  the  defendant  her  zemindary  and 
household  property,  without  any  reservation  or  provision  for  her  own 
support.  It  bore  date  the  3oth  of  June  1800,  and  was  registered  in 
the  Zillah  Court  on  the  31st  July  following.  The  zemindary  in  dis- 
pute had  devolved  to  the  R&ni  on  the  death  of  her  husband,  AjU  iingk^ 
which  occurred  in  1756.  In  the  year  1800,  when  the  above  deed 
had  been  executed,  the  landed  property  of  the  Rini  was  under  the 
superintendence  of  the  Court  of  Wards,  as  the  estate  of  a  disqualified 
zemindar.  The  PatidU  of  the  provincial  Courts  in  answer  to  a  refer- 
ence made  to  him  by  the  Senior  Judgs,  delivered  a  vyavasthi  de- 
claring 'Hhat  if  R&ni  Shiromani  had  made  a  gift  of  the  estate, 
which  devolved  to  her,  on  the  death  of  her  husband,  without  the  con- 
sent of  the  surviving  heirs  of  the  husband,  such  gift  was  invalid." 
Subsequent  to  the  delivery  of  this  vyavasthd  (the  appellant)  dnand' 
Ul  filed  a  li^dioi,  or  deed  of  relinquishment,  bearing  the  signatures  of 
Bala-bhadra  Bdnyi,  RddAd-gobind  Bd/iyi^  and  Kuehil,  maternal  first 
cousins  of  the  deceased  Riji.  This  deed  purported  that  the  subscrib- 
ing parties  had,  at  the  time  of  the  execution  of  the  hebah-nimah,  acqui- 
esced in  it ;  that  they  now  did  so  and  renounced  all  claim  to  the  estate* 
No  other  proof  of  the  consent  of  the  heirs  of  AjU  Singh  was  offered 
l^y  the  appellant.  The  Sinior  Judge  of  the  Provincial  Court,  on  the 
ground  that  the  deed  of  gift  executed  by  the  Bdai  not  having  been 
executed  with  tlie  consent  of  all  the  heirs  of  AJU  Singh  surviving  at 
the  time,  was  void  and  of  no  effect,  passed  a  decree,  adjudging  that 
the  estate  in  dispute  should  be  placed  under  the  custody  of  the  Court 
of  Wards  for  the  benefit  of  the  Rdn4,  that  the  defendant  should  account 
for  the  net  proceeds  of  the  estate  from  the  date  of  the  Rini'a  plaint. 
MohanrliU  having  succeeded  to  the  rights  of  his  brother  Anand-lil 
who  demised  while  the  suit  was  pending  before  the  Provincial  Court, 
preferred  an  a|(pcal  ftom  ib«  abwe  decree  to  the  Sudder  Dewanny 
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Adawlut.  It  was  admitted  by  the  appellant,  that  when  the  hebah^nA- 
mah  was  executed,  there  were  living  five  maternal  first  cousins  of 
Rdj&  AjU  Singh,  Pour  persons  now  came  forward,  calling  themselves 
relations  and  heirs  of  R&j&  Ajit  Singh  viz.  Shydmanand  Mahd-p&tra  and 
Gaj-rdj  who  stated  themselves  to  be  descended  in  the  direct  line  from 
Lakkhyan  Singh,  the  great  grandsire  of  the  great  grandfather  of  AjU 
Sihgh ;  and  Rup-eharan  Mahd-patra  and  Rdm-charan  Maha-patra,  who 
stated  themselves  to  be  descended  from  a  brother  of  Lakkhyan,  and 
who  had  presented  a  petition  to  the  Zillah  Judge,  praying  that  Rani 
Shiro-maiii  might  be  prevented  from  making  a  donation  of  her  estate  to 
the  injury  of  the  leg^l  heirs,  which  she  was  then  about  to  do,  influenced 
by  the  fraud  and  intimidation  of  Anand-ldl .  The  respondent  gave 
in  a  list  of  tweaty-nine  persons,  included  in  the  genealogical  table 
exhibited  by  her,  as  sa-gotra,  or  paternal  kinsmen  of  Ajit  Singh,  and 
stated  to  be  then  alive.  The  only  evidence  adduced  by  the  appellants 
in  support  of  his  claim  was  the  aforesaid  la-ddvi.  One  of  the  persons 
executing  the  li-davi  positively  denied  all  knowledge  of  the  document 
and  others  pleaded  ignorance  of  its  contents  and  duress. 

The  Sudder  Court  was  satisfied  from  the  opinion  of  their  law  officers 
in  this  and  several  other  cases,  from  the  authorities  quoted  by  them^ 
and  the  rules  laid  down  in  the  D&ya-bhdga  (a  work  of  the  first  autho- 
rity in  the  Bengal  system  of  law,)  that  the  consent  of  the  husband's 
paternal  kindred,  as  being  the  legal  guardians  and  advisers  of  the 
widow  (though  not  in  all  cases  the  nearest  heirs,)  is  necessary  (except 
under  certain  special  circumstances)  to  the  validity  of  an  alienation 
by  the  widow  (even  with  the  consent  of  the  husband's  maternal 
kindred)  of  any  part  of  the  estate  devolving  to  her,  on  her  husband's 
death.  But  it  appeared  in  this  case  that  the  deed  of  gift  executed  by 
the  respondent  in  favor  of  Anand4dl  Khan,  had  been  not  only 
without  the  consent  of  her  husband's  paternal  kindred,  but  in  opposi- 
tion to  their  remonstrances ;  that  there  was  no  sufficient  motive  for 
any  gift  such  as  the  Hindu  law  requires  in  such  cases,  and  that  there- 
fore the  deed  (of  gift)  under  which  the  appellant  claimed  to  hold  the 
zemindary  was  void  ab-initio.  Under  these  circumstances,  the  Court, 
without  taking  evidence  respecting  the  authenticity  of  the  deed  of 
relinquishment  exhibited,  passed  a  decree,  affirming  the  decision  of 
the  Provincial  Court,  and  dismissing  the  appeal  with  costs.  Slst 
August  1818.    S.  D.  A,  B.  Vol  11.  p,  32. 
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The  greater  part  of  the  Vffavasihi  delivered  in  this  case  is.    Ist— On 
the  death  of  the   widow,   the  survivors  being  the  sons  of  the  Rajahs 
mother's  brothers,  the  descendants  of  Lakkkym  Singh  (the  great  grand- 
sire  of  the  great  grandfather  of  Raji  Ajit  Singh^)  and  the  descendants 
of  Lakkhyan  Singh's  brother,  the  sons  of  his  mother's  brothers,  will  be 
legal  heirs,   in  default  of  nearer  kinsmen ;   and  if  the  deed  of  gift 
executed  by  the  R&jfi  be  invalid,  they  will   be  entitled  to  succeed  to 
the  zemindary  left  by  Ajit  Singh,    iindly,— Although  the  respondent 
(the  widow,)  with  full  information  and  free  will,  may  have  signed 
the  deed  of  gift,   and    in    pursuance  of   that  deed   Anand-Ud  the 
donee,    may  have  obtained    possession    of  the  property  given,  and 
although  the  sons  of  the  maternal  uncles  of   Raja  Ajit  Singh  (who, 
after  the  Rani's  death,  will  be  entitled  to    succeed    to  the  estate 
of  her  husband)  may  have  vcduntarily  executed  the  deed  of  relinquish- 
ment exhibited   by  the  appellant,  still  the  donation  specified  in  deed 
of  gift  is  contrary  to  law,  and  is  not  vaUd ;  because  the  consent  of  two 
of  the  Raja's  and  maternal  uncle's  sons  does  not  appear  to  have  beea 
obtained ;  because  the  deed  of  gift   does  not  bear  the  attestation  of 
those  heirs  who  are  alleged  to  have  subscribed  the  deed  of  relinquish- 
ment ;  because  a  moiety   (or  a  portion)  is  not  reserved  for  the  obse- 
quies of  the  deceased  proprietor,  as  the  law  requires ;  because  a  giflb 
of  the  whole  landed  estate  and  household  effects   is  contrary  to  legal 
usage,  which  authorises  only  suitable  gifts  in   proportion  to  the  wealth 
of  the  party ;  and  because  the  deed  of  gift  does  not  contain  the  per- 
mission of  the  Raja's  paternal  kindred,   whp  were   then   and  are  stiU 
living.     They,  who  have  voluntarily  signed  the  deed  of  relinquishment* 
cannot  legally  claim  in  opposition  thereto ;  but  they  who  have  been 
compelled,  are  not  bound   by  it.     3rdly, — ^As  the  gift  specified  in  the 
hebah-namah  for  the   whole  landed  estate  and  household  effects  is  not 
legal,  the  assent  of  the  heirs  of  Ajit  Singh  thereto  is  of  no  avail. 

In  an  opinion  delivered  by  the  Pandits  in  the  Cjase  of  Rup-charan 
Mahd'pdtra  versus  A  nand-ldl  Khan  ^bove  mentioned,  it  was  express- 
ly stated  that  the  BdrU's  gift  to  the  latter  wias  not  sanctioned  by  her 
hu3band's  family,  it  is  utterly  ntdl  and  void;  that  what  has  been  so 
given  must  be  considered  a?  not  given ;  and  that  the  restoration  of 
^property  bel^  under  ^  void  gift  should  be  enforced  by  the  rul« 
ing  power. 
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No.  CXXIV.— Uth  August  1819. 

KSahi-nith   Ba$ik  and  another  v.  Hara^sundari   DAsi  trnd 

Kamat-mani  Ddsi. 

Case  Judgment  of  East,  C.  J. This  cause  was  heard 

^HV^J^m     before  the  Court  on  the  5th   December   1814,   when 
t^ ulki7^' ^' ^^*'    the    Court,    amongst    other    things,    decreed    that 
Bishwa-nAth  BasAk  (the  succession  to  whose  pro- 
perty was  in  litigation  in   the  suit,)   having  died  without  issue,  the 
defendant,  Harasundari   DAsi,  as  his  widow,  was,  by  the  Hindu  law 
entitled  to  an  interest  for  her  life  in  the  whole  of  his  immovable  or 
real  estate,  and  to  an  absolute  interest  in  the  whole  of  his  movable 
or  personal  estate,  and  directed  an  account  of  the  personal  estate* 
There  were  subsequent  proceedings  upon  a  re-hearing  and  upon  a  sup- 
plemental bill  filed  for  the  purpose  of  establishing  certain  testamentary 
papers,  the  proof  of  which  failed  altogether ;  and  upon  the  account 
taken  before  the  Master,  the  personal  estate  of  Biahwa-nAtk  BasAk  was, 
on  the  7th  November  1815,  reported  by  him  to  amount  to  Bs.  274,700 
in  Company's  securities  at  six  p^r   cent,  together  with  some  other 
personal  estate  of  small  amount.     On  which  an  order  was  made  on  the 
8th  April   1816  for  transferring  those  sums  to  the  account  otHara- 
sundari,  and  a  final  decree  passed.     A  bill  of  review  has  been  filed  (on 
the  9th  September,   1818,)    assigning  for  error  in  the  interlocutory 
decree  of  the  5th  December  1814,  that  Hara-sundari,  the  widow  of 
BUhwa-nalh  BasAk,  is  not,  by  the  Hindu   law,   entitled,  as   declared 
by  that  decree,  '^  to  an  absolute  interest  in  the  whole  of  his  movable  or 
personal  estate,  or  any  part  thereof,  nor  to  any  interest  in  the  same, 
other  than  for  the  term  of  her  natural  life,   subject  to   the  several 
powers,  restrictions,  and  qualifications,   in  and   by  the  Hindu  law  in 
such  case  ordained  and  provided.*'     Other  errors  are  assigned  in  the 
decree  of  the  8th  April  1816  ;  that  as  Hara-sundari  Dasi  is  a  childless 
widow  of  a  Hindu,  and  incapable  again  of  contracting  wedlock,  and  the 
oomplainahts  are  the  next  legal  heirs  and  representatives  of  her  de- 
ceased husband,  BUhwa-nAth  Basak,  and,  as  sucii,  entitled  to  the  whole 
of  his  estate  and  property  on  her  decease,  the  Company's  securities  and 
cash,  standing  in  the  books  of  the  Accountant-General  to  the  credit  of 
Bishwa-nAth  BasAk,  ought  not  to  have  been  decreed  to  be  transferred 
generally  to  her  credit,  but  only  in  trust  for  her,  or  for  her  use  and 
enjoyment^  during  her  natural  life^  sul^ect  to  such  powers,  restric- 
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tions,  and  qualifications,  as  are  by  the  Hindu  law  provided.  And  also 
for  that  it  is  not  ordered  by  either  of  the  said  decrees  that  Hara-Bun* 
dari  Dad  should  abide  or  reside  with  and  under  the  carCi  protection; 
and  guardianship  of  the  complainants,  who,  as  surviving  brothers  of 
Bishwa-ndth  Basdk,  are  alone  entitled,  by  the  Hindu  law,  to  the  care, 
guardianship,  and  protection,  of  his  widow. 

Upon  the  last  ground  of  error  the  Pandits  have  uniformly  answered 
that  the  widow  was  not  bound  to  live  with  her  husband's  relative. 
If  a  widow,  from  any  other  cause  than  for  unchaste  purposes,  cease  to 
reside  in  her  husband's  family,  and  take  up  her  abode  in  the  f&mily 
of  her  parents,  her  right  would  not  be  forfeited.  Here  there  was  a 
good  cause  at  the  time :  viz.  the  extreme  youth  of  the  wife,  and  no 
pretence  was  made  of  the  prohibited  cause. 

The  great  question  which  has  been  raised  is,  whether  the  widow, 
takes  the  personal  estate  devolving  on  her  at  the  death  of  her  husband, 
absdutcly.     I  shall  consider. 

Ist. — What  right  the  husband  had  over  h^s  real  and  personal  estate. 

2ndly. — What  interest  the  widow  takes  in  either  by  devolution,  on 
his  death  without  male  issue,  according  to  the  text  writers  on  the  Hin- 
du law,  and  other  Hindu  authorities,  either  native  or  British. 

3rdly. — How  far  the  decisions  which  have  taken  place  in  this  Court 
have  decided  the  question. 

It  seems  to  be  clear,  from  the  Daya-bhaga,  that  a  Hindu  may  dispose 
of  his  self-acquired  property,  whether  real  or  personal,  as  he  pleases* 
And  although,  in  partition  of  ancestral  property  between  a  father  and 
his  sons,  he  is  limited  to  take  a  double,  or  two  shares ;  yet  in  some 
passages  ^of  Daya-bhaga)  it  seems  to  be  admitted  that  ''  he  is  compe- 
tent to  sell,  give,  or  abandon  the  property. ''  In  the  case  of  Nimdi- 
charan  Mallik  in  this  Court,  in  1807  or  1808,  Mr.  Compton  stated 
that  it  was  considered,  that  "though  a  Hindu  could  not  properly  ' 
dispose  of  patrimonial  estate  without  the  consent  of  his  sons,  yet  if  he 
do,  the  disposition  is  valid. '' 

The  Pandits  in  this  case  (in  which  they  diflfered  from  five  of  their 
brethern,)  declared  that  a  gift  of  money  or  other  movable  property 
made  by  the  widow  other  thau  such  as  is  allowed  by  law,  is  invalid^ 


VYAVASTH/r.DARPANA  91 

and  may  be  recovered  back^  not  only  by  the  next  heir^  but  by  her* 
self,  and  in  which  they  differed  from  the  Sudder  Pandits,  who  thought 
the  gift  valid  as  against  herself^  though  not  against  the  next  heir. 

In  the  MS.  judgment  of  Mr.  Harington  upon  the  case  of  JBAoiyci 
Jhiyiu  1812,  in  the  Sudder  Dewanny  Adawlut,  which  I  have  seen, 
after  observing  that  the  "  Ratndkara  and  the  ChintA-mani  are  works  of 
the  highest  authority  in  Tirhoot/^  he  concludes,  after  stating  the 
passages :  *'  From  these  passages  of  most  undoubted  authority  it  is 
evident  that  the  widow  has  power  to  consume,  or  to  give,  or  sell,  in  her 
Mfe*time,  the  movables  which  may  have  devolved  upon  her  by  the  death 
of  the  husband,  but  has  no  power  over  the  immovables  beyond  a 
moderate  and  frugal  enjoyment  of  them.  After  her  death,  the  estate, 
which  she  enjoyed  frugally  during  her  life  time,  shall  pass  to  the  heirs 
of  her  husband.'*  Mr.  Colebrooke,  in  his  letter  of  tne  27th  of  Peb- 
niary  1812,  addressed  to  Mr.  Harington  upon  the  subject  o(  Bhaiyd- 
Jhi^s  case,  then  in  judgment,  says  *^  that  this  doctrine,  which  he  con- 
sidered to  be  that  of  the  Mithila  school,  is  no  doubt  at  variance  with 
the  doctrine  of  the  Bengal  school,  which  controls  the  widow  even  in 
the  disposal  of  personal  property.*'  And  Mr.  Harington,  in  his  MS. 
judgment  in  the  case  before  referred  to,  only  states  "  that  the  Ratnd- 
kara  and  Chintd-mani  are  unquestionable  works  of  the  highest  authority 
in  Tirhoot  :'*  thereby  seeming  to  admit  of  a  different  doctrine  in 
Bengal^  as  affirmed  by  Mr.  Colebrooke. 

It  further  appears  to  be  the  general  understanding  of  the  persons 
acting  in,  or  connected  with,  that  Court,  that  the  widow  takes,  in 
Bengal,  the  same  estate  with  the  same  power  of  disposition  over  it, 
in  the  personalty  as  in  the  realty,  devolving  to  her  by  the  death  of  her 
husband  without  sons ;  and  that  this  has  always  been  considered  to 
be  the  rule  in  the  Court.  The  same  opinioKi  was  communicated  by  the 
two  Pandits  of  that  Court,  who  agreed  in  all  points  with  our  Pandits, 
except  as  to  the  invalidity  of  a  gift  of  movable  or  immovable  property 
by  the  widow,  as  against  herself.  The"  general  doctrine  of  all  these 
PantHis  (with  the  exception  I  have  loentioned)  is  to  be  found  in  the 
answer  given  by  the  Court  Pandits  upon  the  argument  of  this  case.* 

They  rest  their  doctrine   upon  the  authority  of  the  Ddya-hhdga  and 

■  ■  ■  I   ■  ■  II  >i  ■       ■ 

*  The  doeithie  aforesaid  haa  been  ptibliahed  ia  Sir  Francis  Xaimagbton'a  Gonaidmtioni 
•n  the  Bioda  UWi  and  q«oUd  ia  the  foUowi  og  Jadgttent  of  the  Prity  Coimcil. 
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D&ya4attway  as  overruling,  in  Bengal,  the  authority  of  the  Ratnakara 
and  the  Chinid-mani,  not  denying  the  authority  of  these  last  men- 
tioned hooks  when  uncontradicted  or  uncensured  by  the  former  ;  but 
affirming  that  the  Ratnakara  and  Chtnta-mani  are  contradicted  and 
oTerruled  by  the  Ddya-bhdga  and  Daya-tattwa  upon  the  point  in  judg^ 
ment ;  which  latter  books,  they  affirm,  give  only  a  life  interest  to  the 
widow  in  both  the  real  and  personal  estate,  with  the  power  of  disposi- 
tion as  to  both  for  the  benefit  of  her  husband's  soul,  observing  moder- 
ation^ but  without  authority  to  dispose  of  either  for  worldly  purposes, 
unconnected  with  religious  purposes,  without  the  consent  of  her  de- 
ceased husband's  kinsmen. 

The  five  Pandits^  who  were  opposed  to  the  others,  aflSrm  the  au- 
thority of  the  Ratnakara  and  Chinta^mani  in  giving  to  the  widow  an 
independent  authority  over  the  movable  part  of  her  husband's  estate, 
though  not  over  the  fixed  property  other  than  for  her  life ;  and  they 
deny  that  this  doctrine  is  contradicted,  or  declared  inadmissible,  by 
the  Ddya-bh&ga  or  Ddya-iattwa,  in  neither  of  which  latter,  they  say, 
is  the  subject  particularly  noticed ;  and  they  contend  that,  by  these 
last  mentioned  authorities,  the  donation  of  the  property  by  the  widow 
is  valid,  though  they  admit  that  the  donor  incurs  moral  guilt  by  it. 

This  narrows  the  inquiry  to  this  point,  viz^  whether  the  Ddya-bhdga 
(which  is  admitted  by  all  to  be  the  ruling  authority  for  Bengal)  does 
invalidate  the  disposal  of  personal  property  by  the  widow  at  her  plea- 
sure (in  which  case  it  could  not  properly  be  decreed  to  her  absolutely,) 
or  whether  she  has  the  absolute  right  of  disposition  over  it  by  law, 
however  she  may  incur  religious  or  moral  guilt  by  such  disposition  for 
worldly  purposes  of  her  own.  .She  may,  in  general,  dispose  of  stri- 
dhan  as  she  pleases,  except  immovable  property  given  her  by  her 
husband,  in  which  she  has  only  a  life  interest,  and  upon  her  death  it 
descends  to  his  heirs,  and  not  to  her  own  paternal  heirs  ;  and  except 
immovable  property,  given  to  her  by  her  own  parents  in  her  maiden 
state,  which  always  goes  to  her  brother  if  she  die  without  issue. 
(Da.  bhd.  Ch.  IV.  Sec.  3.  para.  12.) 

In  Jagan-ndtha^s  Digest  (3  Coleb.  Dig.  457 — 466,)  an  opinion  is 
advanced,  that  *^  though  a  widow  is  prohibited  from  conveying  away 
immovable  property  by  her .  own  voluntary  act,  and  for  purposes  of  beiv 
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own^  yet  the  donation  may  be  valid.''  It  must  have  been  against 
this  doctrine  that  Mr.  Colebrooke,  in  the  letters  referred  to  tonehiag 
this  subject,  states,  that  "  it  appears,  on  inquiry  and  research,  not  to 
have  been  sanctioned  by  any  previous  author  of  note,  nor,  as  is  believed 
by  any  writer  whomsoever.  It  is,  on  the  contrary,  in  opposition  to 
the  whole  current  of  authorities,  both  in  and  out  of  Bengal/' 

Mr.  Colebrooke,  in  combating  Jagan-ndtha's  illustration  '^  that  the 
gift  by  a  widow  should  not  be  held  void,  while  that  made  by  a  daught- 
er, before  whom  she  is  a  preferable  heir,  is  valid, ''  observes  that  "  ac- 
cording to  Jimita-vahanda  doctrine,  which  extends  the  restrictions 
to  daughters  and  mothers,  as  well  as  to  wives,  the  daughter  is  pre- 
cluded from  giving  away  an  estate  which  comes  to  her  from  her  father, 
and  the  mother,  one  which  comes  to  her  from  her  sons.  It  has  actu- 
ally been  adjudged  by  the  Sudder  Dewanny  Adawlut  in  the  case  of  a 
mother. " 

In  order,  therefore,  to  avoid  gross  inconsistencies  and  contradictions, 
and  yet  to  reconcile  these  doctrines  with  each  other,  I  can  find  no 
better  way  than  to  consider  her  as  having  the  entire  right  of  property 
vested  in  her,  both  in  the  movable  and  immovable  estate ;  for  there 
is  no  distinction  between  them  taken  in  the  books  in  respect  of  the 
husband's  estate  devolving  upon  her  as  heir,*  as  there  is  in  the  case  of 
male  succession  to  ancestral  property,  and  as  there  is,  also,  in  respect 
of  real  property  given  to  her  by  her  husband  in  his  life-time,  which 
she  is  declared  incapable  of  alienating  from  his  heirs,  as  she  may 
alien  the  personal  property  so  given.  But  that  she  is  legally  prohi^ 
bited  from  wasting  the  property  so  vested  in  her,  and  cannot  make 
away  with  it  except  for  certain  allowable  and  declared  purposes,  with- 
out the  consent  of  her  husband's  next  male  heir ;  and  further,  consi- 
dering that,  even  in  the  use  and  enjoyment  of  the  property  so  vested, 

*  The  Court  Piiii(2tfo  indeed,  jn  their  antwer  to  the  seventb  qaestiun,  seem  to  put 
movable  and  immoyable  property  upon  the  same  footing,— and  for  my  part,  so  far  as  a 
widow  is  concerned,  I  have  been  unable  to  trace  any  distinction  between  them  in  the  Hindu 
law.  I  took  great  pains  to  come  at  the  best  information  which  was  attainable,  during  the 
time  wo  wore  coqaidering  this  question  after  having  examined  the  Pandits  in  Court ;  and 
1  was  satisfied  at  Ust,  that  in  the  case  of  a  widow,  there  is  not  any  distinction  made 
by  the  Hinda  law,  between  movable  and  immoYable  property  in  her  hands. --Macii; 
Cons.  H.  L.  p.  18. 
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8li6  is  religiously  and  morally  enjoined  to  nse  moderation^  and  to  take 
the  advice  of  her  husband^s  kindred  in  her  manner  of  liring,  bat  it 
under  no  legal  disability  if  she  do  not  take  or  follow  sndi  advice. 

It  is  not  alleged  that  there  was  any  decision  on  the  point  before  the 
Kar-farmSs  case,  which  was  decreed  by  this  Court  in  November  1812, 
the  form  of  decrees  before  that  having  been  to  decree  to  the  widow  the 
movable  and  immovable  property  of  her  husband  generally,  without 
distinguishing  between  the  two,  or  stating  the  quantity  of  the  estate 
decreed  in  either ;  that  was  the  first  cause  in  which  the  realty  was 
decreed  to  the  widow  for  life,  and  the  .personalty  absolutely.  The 
complainants  Ishwar-chander  Kir-farmd  and  Narayani  Ddsi  Med  their 
bill  for  an  account  and  partition  against  Gobind-chander  Kar^farmd 
and  others ;  and  in  that  case  Rdm^mani  who  was  the  widow  of  Surat- 
ehander,  was  upon  the  partition,  decreed  entitled  to  two  shares,  one  in 
her  own  right  as  widow  and  another  as  heir  of  her  son,  who  had  died 
after  his  father;  and  she  was  decreed  a  life  estate  in  the  realty,  an^ 
absolute  in  the  personalty,  as  in  the  present  decree.  This  decision  is 
stated  to  have  been  made  upon  great  consideration,  after  much  argu- 
ment, and  in  conformity  with  the  opinion  of  the  Court  Pandits ;  and 
at  first  sight  it  appears  as  if  this  Court  had  expressly  adopted  the 
doctrine  of  the  Ratnikara  and  the  Chinid-marii  as  applicable  directly 
to  Bengal.  But  the  distinction  which  has  been  taken,  that  that  was  a 
case  of  partition,  and  not  of  simple  succession,  supported  as  that  distinc- 
tion is  by  the  opinion  of  our  own  Pandits^  which  would  reconcile  that 
decree  with  the  opinion  of  Mr.  Colebrooke,  and  with  the  opinion  of 
the  Sudder  Dewanny  Pandits,  upon  the  doctrine  of  the  widow's  suc- 
cession, has  induced  me,  after  much  hesitation  and  anxious  investiga- 
tion, to  conclude  that  the  Court  decided  the  Rdr-farmd's  case  upon  the 
ground  of  partition,  and  not  of  simple  succession.  One  of  the  two 
Pandits  who  advised  the  Court  in  that  case  is  still  in  his  office ;  and  to 
questions  put  to  them  upon  this  point,  they  have  both  answered  thus  : — 

6th.  Q.  Is  there  any  difference  in  the  quantity  of  interest  which 
a  woman  takes  in  property  by  partition  with  sons,  and  that  which  she 
takes  by  the  death  of  her  husband  without  issue  ? 

They  first  answered ;  "  There  is  no  difference  in  the  interest  so 
taken.  '^  But  they  immediately  afterwards  corrected  themselves,  and 
stated  thus  :-— 
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A.  **  There  are  di£Ferent  opinions  on  this  subject.  Some  Pandits 
affirm  that  property  obtained  by  a  woman  sharing  with  her  sons  is 
to  be  considered  as  «^r«-ci(Aa»,  separate  female  property^  as  her  own^  over 
which  she  has  perfect  uncontrolled  authority.  There  are  opinions  both 
ways.  We  are  of  opinion  that  the  most  eligible  mode  would  be  to, con* 
^Aer  it  $iri-dhan^  it  being  more  in  the  nature  of  a  gift  than  what 
she  succeeds  to  in  her  own  right.  '^ 

7th.  Q.  Does  this  answer  apply  equally  to  movable  and  immov- 
able property  ? 

They  first  answered,  "  It  applies  equally  to  both  movable  and  im- 
movable property."  But  then  they  added,  "  Fixed  property  given  by 
husband  to  a  wife  is  not  alienable  by  her.''  Now  if  the  estate  which 
a  woman  receives  on  partition,  either  as  a  widow  or  as  a  mother,  is  to 
be.  considered  as  in  the  nature  of  Stri-dhan,  it  has  been  already  shewn 
that  she  takes  it  absolutely,  but  cannot  alien  the  real  estate,  though 
given  to  her  by  her  husband  in  his  life-time,  but  that  after  her  death 
it  shall  go  to  his  heirs :  a  fortiori,  therefore,  she  could  hot  alien  his 
real  property,  which  simply  devolved  upon  her  at  his  death.  The 
Kar-farmh's  case  has  decided  that  the  estate,  which  both  a  widow  and 
a  mother  takes  in  the  property  of  her  husband  on  partition,  follows 
the  rule  which  is  expressly  given  by  the  Ddya-bhiga  as  to  Stri-dhan, 
namely,  that  she  takes  the  personalty  absolutely,  but  the  realty  only 
for  life.  The  decision  of  the  Sudder  Dewanny  Adawlut  in  Bhaiyd 
JhSs  case  took  place  very  recently,  before  the  decision  of  this  Court  in 
Kdr-farmi's  case ;  and  it  is  not  improbable  that  the  recollection  of  the 
two  decisions  (by  both  of  which  the  personalty  was  given  to  the  widow 
absolutely,  and  the  realty  for  life  only)  might  be  blended  together,  so 
as  to  leave  an  impression  upon  the  minds  of  those  who  heard  of  them 
at  that  time  that  the  doctrine  of  Ratndkara  and  the  Chinid-mani  was 
applied  generally  to  Bengal.  But  when  it  is  now  ascertained  that 
the  one  decision  was  made  in  respect  of  lands  in  Tirhoot,  where  those 
books  give  the  rule  ;  and  that  the  other  was  made  in  a  case  of  parti- 
tion, where  the  Ddya-bhdga  gives  the  same  result,  though  by  a  dififerent 
rule ;  the  variant  conclusions  in  the  different  cases  will  not  be  incon- 
sistent nor  the  doctrine  of  the  two  courts  contradictory. 

The  9ext  casCj  that  of  Shib-chander  Basu  {Bose)  versus  Guru-pro^ 
idd  Basu  and  others^  decreed  finally  OA  the  7th  August  1813^  wa« 
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also  a  case  of  partition,*  and  is,  therefore,  capable  of  receiving  the 
same  answer.  To  the  two  other  cases  which  here  occurred,  the  one 
of  Srimati  Jaga-mohini  Ddai  widow  of  Madan-mohan  Gupta  versus 
Rdm^mohan  Gupta,  decreed  on  the  23rd  June  1814,  and  the  other  of 
Jupada  Raur,  versus  Jagan-ndth  Thdkur^  decreed  on  the  7th  February 
1816,  the  same  answer  cannot  be  given.  But  those  cases  passed  with- 
out argument  at  the  bar,  upon  a  full  understanding  that  the  point  had 
been  before  expressly  decided  by  this  Court,  upon  the  misunderstand- 
ing, as  it  now  appears,  of  the  Kdr-farma's  case,  the  misblending  and 
raisrecollcction  of  that  with  Bhaiya  Jhd'a  case. 

The  result,  then,  of  the  whole  is  this,  that  unless  the  authority  of 
the  Ratndkara  and  Chintd-marii  are  to  give  the  rule  on  the  point  in 
judgment  in  Bengal,  the  decree  in  its  present  form  is  erroneous,  and 
it  appears,  by  the  general  opinion  of  the  Pandils  of  the  Sudder  Dewan- 
ny  Adawlut,  and  of  our  own,  supported  by  the  authority  of  Mr, 
Colebrooke,  and  in  effect  by  the  decisions  of  the  Sudder  Dewanny 
^dawlut,  in  Shaiyd  Jhd's  case,  and  other  cases,  where  the  doctrine 
of  those  books  has  been  applied  to  cases  on  the  specific  ground  of  their 
arising  in  Tirhoot,  that  the  same  doctrine  does  not  apply  to  Bengal, 
being  in  opposition  to  the  doctrine  of  the  Daya-hhdga,  which  is  the 
ruling  authority  in  the  province,  and  it  seems  that,  by  the  Ddya-bh&ga, 
no  distinction  is  taken  between  the  realty  and  personalty  as  to  the 
quantum  of  the  widow's  estate,  but  whole  appears  to  be  given  to  her 
absolutely  for  some  purposes,  though  restricted  in  her  disposition  aa 
to  others ;  and  therefore  she  takes  more  than  a  life  estate  in  the  realty 
for  those  allowed  purposes,  and  less  than  an  absolute  estate  in  the 
personalty  for  other  and  different  purposes ;  and  if  this  be  so,  the  de- 
cree cannot  be  supported  in  its  present  form.  But  at  present  it  is  suf- 
ficient to  overrule  the  demurrer,  without  specifying  the  particular  form 
in  which  the  decree  may  ultimately  be  drawn  up. 

The  decree  passed  after  this,  is   to  be   foxmd   in  the  following  judg-    » 
ment  of  the  Privy  Council,  q.  v.  ;; 

Note  by  Sir.  E.  H.  East. — There  was  an  appeal  against  this  decree; 
and,  soon  after  it   was   pronounced,   an   application   was  made  to  the   ^ 
court  to   direct  the   payment   over  to   the  widow  of  the  whole  of  the  \. 

•  y. 

•  Se«  Macn.  Coiw,  H.  L.  p.  69.  , 
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penoDal  asUte  in  the  hands  of  the  Master,  together  with  the  accnma- 
htioB  of  interest. 

This,  however,  was  opposed  by  the  next  male  heir  Kishi-ndth  Ba^ 
$ik  and  bj  Kawuil-mani. 

The  Court,  after  ineffectual  endeavonrs  to  adjust  matters  equitably 
between  the  parties,  made  an  order  for  the  payment  to  her  of  the  in- 
terest aocumulated,  which  they  thought  not  more  than  adequate  to  her 
just  allowance  for  her  rank  and  fortune  (supposing  she  was  not  also 
entitled  of  right  to  the  actual  possession  of  the  principal  also,  which 
it  was  thought  as  well  to  retain  during  the  appeal ;]  and  also  gave  liberty 
to  her  counsel  to  apply  for  the  possession  of  the  principal  to  a  judge 
in  chambers  after  the  decree  was  signed.  But  ultimately  the  principal 
sum  was  retuned  on  account  of  the  appeal,  and  certain  costs  were  paid 
out  of  it— 8.  a  East's  Notes,  No,  CXXIV.  Morley's  Digest,  Vol.  !!• 
pp.  19S— 220. 

Judgment  : — 

At  a  Meeting  of  His  Majesty's  Most  Honorable  Priry  Council. 
The  24th  of  June  1826. 

KSM-niih  Boiik  &  Ramd-ndih  Basdk Appellants. 

Hara-mmdari  Diti  &  KamaUmani  Ddsi. Respondents. 

LOED  QIPPORD,— 

Ga86  This  is  an  appeal  against  a  decree  of  the  Supreme 

SSSJ'n^SI^  Court  of  Judicature  in  Bengal.  Btshwa-niih  BoM&k ^ 
***J*J«dfroiBSS     who  was  one  of  the  three  sons  o{ Madan-mohan  Bfudk. 

to  4T  Jf  M* 

the  appellants  (  defendants  )  K&shi-n&th  Basdk  and 
RamdHiiih  Ba$dk  being  the  two  other  sons,  under  the  will  of  the  father 
was  entitled  to  one  third  part  of  the  moyable  and  immovable  property, 
of  which  he  died  seised.  BUhwa-ndih  died  an  infant  under  the  age  of 
sixteen,  leaving  a  widow  {Hara-sundart  Diit)  also  an  infant,  but  with- 
out any  issue.  After  the  husband's  death,  the  suit  was  instituted  by 
Udoy^chdmd  Basdi,  the  next  friend  of  the  widow,  seeking  to  have  the 
property  belonging  to  the  husband. 

This  case  came  on  to  be  heard  in  the  Supreme  court,  in  the  month 
ef  December  1814,  and  they  pronounced  the  following  decree :  '*That 
BMwm.mdH  Bofii  being,  at  the  time  of  his  death,  an  infimt  under 
the  age  of  sixteen  years,  could  not  by  the  Hindoo  law  make  a  willj 

18 
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bequeathing  his  estate  nxn\  property  to  the  defendants  after  his  deaths 
and  that  the  paper-writing  exhibited  in  this  case  on  behalf  of  the 
defendants  marked  with  the  letter  A;  is  not  the  will  of  the  said 
Bishwa-nith  Baaakf'  and  the  court  did  further  declare,  that  the  said 
Bishwa-ndi/i  Basdk  having  died  without  leaving  issue  of  his  body,  the 
complainant,  as  his  widow,  is  by  the  Hindoo  law  entitled  to  an  interest 
for  her  life  in  the  whole  of  his  immovable  or  real  estate,  and  to  aa 
absolute  interest  in  the  whole  of  his  movable  or  personal  estate. 

A  Bill  of  revivor  was  filed  by  the  appellant,  and  errors  were  assigned 
(by  them)  in  this  decree  and  in  the  decree  of  8th  April  1816.  The 
suit  came  on  again  to  be  heard  in  the  Supreme  Court,  and  from  the 
question  involved  in  this  cause,  at  the  hearing,  the  Pandits  of  the 
Court  were  called  in  and  examined  as  to  certain  points  arising  out  of 
the  Hindoo  law ;  and,  after  their  examination,  the  Supreme  Court,  on 
the  1 1th  of  August  1819,  decreed — *'  That  the  several  decrees  of  the  5th 
December  1814,  and  8th  April  1816,  should  be  rectified,  and  that  the 
respondent  Hara-sundari  Disi  should  be  declared  entitled  to  the 
real  and  personal  estate  of  her  husband,  to  be  possessed,  used,  and  ea« 
joyed  by  her,  as  a  widow  of  a  Hindoo  husband  dying  without  issue,  ia 
the  manner  prescribed  by  the  Hindoo  law/' 

Upon  this  decree,  an  appeal  was  brought  before  His  Majesty  in 
Council,  and  from  the  importance  of  the  case,  their  Lordships  have 
beeii  desirous  to  obtain  all  the  information  they  could  procure  in  this 
country  upon  the  subject.  They  have  been  recently  favored  with  a 
very  correct  note  of  what  took  place  in  the  Supreme  court  at  Bengal 
iipon  the  discussion  of  the  question,  and  with  the  judgment  pronoun* 
ced  by  the  Chief  Justice  on  the  occasion. 

With  respect  to  the  last  supposed  ground  of  error  in  this  decree, 
which  was  assigned  by  the  appellants,  viz.  that  it  was  not  ordered  by 
either  of  the  decrees,  that  Hara-sundari  Ddsi  should  reside  with  or 
under  the  care,  protection,  atid  guardianship  of  the  appellants,  who, 
as  the  surviving  brothers  of  Bishwa-ndih  Basik,  were  alone  entitled  to 
have  the  care,  protection,  and  guardianship  of  his  widow  ;  the  Pandits 
appear  to  be  unanimous  m  the  opinion,  "  that  a  Hindoo  widow  is 
not  bound  to.  live  with  her  husband's  relatives* ''  I  will  read  the 
aaswer  to  the  eighth  question  put,  whioh  will  explain  what  the  Hmdoo 
law  it  upoathe  sul^eot ;  and  in  tJhatj  it  appeacs,  the  other  PiaufdUm 
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who  wore  called  in,  aspreed,  or  at  least,  they  expressed  no  objection  to 
die  opinion  pronounced.  The  question  put  is  this :  ''  If  a  widow,  for  a 
joflt  cause,  ceases  to  reside  with  the  family  of  her  husband,  doea  she 
thjsreby  forfeit  her  right  of  suocession  to  her  deceased  husbaud'a 
estate?''  The  answer  is:  '^If  a  widow,  from  any  cause  other  than 
unchaste  purposes,  ceases  to  reside  with  her  husband's  family,  and 
takes  up  her  abode  in  the  family  of  her  parents,  her  right  would  not 
be  forfdted. ''  Now,  it  was  not  pretended  in  the  case,  that  she  had 
remored  from  the  protection  of  her  husband^s  family  for  unchaste  pur* 
poses;  she  was  only  of  the  age  of  14  years  at  the  death  of  her  hus- 
band ;  his  brothers  were  young  men ;  and  she  thought  it  more  prudent 
and  decorous,  to  retire  from  their  protection  and  live  with  her  mother 
and  her  family,  after  the  husband's  death :  therefore  it  appears  quite 
dear,  from  the  answers  given  by  the  Pandits,  that  she  did  not  forfeit 
the  right  of  succession  to  her  husband's  estate,  on  account  of  remov- 
ing from  the  brothers  of  her  late  husband  ;  that  they  had  no  right  to 
insist  upon  her  not  withdrawing  from  them,  in  order  to  put  herself 
under  the  protection  of  her  mother ;  and  therefore  there  aj^ars  to  be  no 
foundation,  to  that  extent,  for  the  appeal. 

Now  the  authorities  cited  in  the  Court  below,  and  before  their  Lord- 
ships, were  two  books  of  great  authority,  the  Fivdda'Chintd-mam,  and 
the  Vivida-ratnakara^  with  two  other  books,  called  the  Duyarhhdga 
and  the  Ddtfa-laitwa,  said  to  be  the  leading  authorities  in  Bengal,  in 
which  part  of  India  this  question  arose.  Whether  we  refer  to  them  or 
to  the  opinion  delivered  by  the  Pafidits,  I  say,  all  of  these  authorities 
concur  in  this  proposition,  that  whatever  may  be  the  extent  of  power 
and  control,  over  the  movable  or  immovable  property  of  the  deceased 
husband,  she  is  entitled  to  the  possession  of  both,  and  cannot  be 
deprived  of  it  by  the  husband's  relations. 

I  will  refer  to  some  of  the  answers  of  the  Pandits  which  confirm 
the  proposition.  They  are  first  asked  :  ''  If  a  Hindu  widow  succeed 
to  the  property  of  her  husband  dying  without  male  issue,  what  interest 
does  she  take  in  his  immovable  property,  and  what  interest  in  his  mov- 
able property  ?  "  They  say :  '^  According  to  the  Diya-bhaga  and  other 
SUdr^  prevalent  in  Bengal,  there  is  no  distinction  in  this  inatance 
between  movable  or  immovable  property ;  the  widow  has  a  life  interest 
in  both. "    They  are  asked :    "  Has  a  widow  so  succeeding,  an  absolute 
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interest  in  the  property  of  her  husband^  either  movable  or  immovable  ?^' 
Answer :  '*  She  has  not  an  absolute  interest  in  such  property. — She 
has  not  an  uncontrolled  interest  in  that  property.  She  can  do  no- 
thing of  her  own  authority.''  (See  Cons.  H.  L.  p.  13.)  Q.  "Ha» 
a  widow^  so  succeeding,  a  right  to  the  possession  of  the  movable  pro- 
perty to  which  she  has  so  succeeded  ? ''  A.  ''  The  widow,  so  succeed- 
ing, has  a  right  to  the  possession  of  the  movable  property  to  which  she 
has  succeeded,  subject  to  the  control  before  mentioned.  "  That  relates 
to  the  control  on  the  part  of  the  relations  of  the  husband,  if  she  at- 
tempt to  dispose  of  the  property  in  a  manner  the  Hindu  law  will  not 
allow.  The  fifth  question  is :  '*  Have  the  relatives  of  the  husband  any 
right  to  take  such  property  out  of  her  possession  ? ''  A.  •*  They  can- 
not dispossess  her  of  that  property,  but  they  can  control  her  in  the  use 
of  it. "  The  sixth  question : — "  Is  there  any  difference  in  the  quantity 
of  interest  which  a  woman  takes  in  property  by  partition  between  her 
sons,  and  that  which  she  takes  by  death  of  her  husband  without 
issue  ?  "  The  answer  is :  "  There  is  no  difference  in  the  interest  so 
taken.  There  are  different  opinions  on  this  subject ;  some  Pandits 
affirm,  that  property  obtained  by  a  woman  sharing  with  her  sons,  is 
to  be  considered  as  strt-dhan  (separate  female  property)  of  her  own, 
over  which  she  has  perfect  uncontrolled  authority  ;  there  are  opinions 
both  ways. — We  are  of  opinion,  that  the  most  eligible  mode  would  be 
to  consider  it  stri-dhafiy  it  being  more  in  the  nature  of  a  gift,  than 
what  she  succeeds  to  in  her  own  right.  "  There  were  four  other 
Pandits  afterwards  examined,  .  and  they  concur  in  the  opinions  of  the 
Pandits  of  the  Court,  except  as  to  the  extent  of  the  dominion  which 
the  widow  has  over  the  whole  of  the  movable  and  immovable  property  ; 
but  they  concur  with  respect  to  the  i)osses8ion  :  they  do  not  disagree 
with  the  other  Pandits  on  the  subject  of  possession.  If  therefore 
that  part  of  the  personal  property  in  question  which  was  in  tiie 
Supreme  Court  and  which  principally  occasioned  the  litigation,  instead 
of  being  there,  had  been  in  the  hands  of  the  widow,  the  appellants, 
as  it  seems,  according  to  the  Hindu  law,  could  not  have  taken  it 
•from  her. 

It  has  been  argued,  however,  that,  if  she  have  only  a  limited  interest 
in  the  personalty,  she  ought  not  to  have  the  possession,  but  that  it 
ought  to  be  secured  for  those  who  may  become  entitled  to  it  after  her 
death,  or  what  may  remain  of  it  after  having  disposed  of  any  part  of 
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jknt  property,  in  the  way  she  is  authorised  to  do  by  the  Hindu  law. 
Bnt  the  answer  to  this  argument  appears  to  be  this^ — that  is  not  the 
Hindu  law,  but,  on  the  contrary,  the  widow  of  the  deceased  husband 
is  the  person  who  by  the  law  is  entrusted  with  the  possession  of  that 
property,  without  restriction ;  and  no  case  has  been  produced  to  shew, 
that  the  right  has  ever  been  interfered  with,  according  to  the  Hindu 
law,  or  any  attempt  to  dispute  it  in  any  court  of  judicature.  We  think, 
therefore,  that  the  Hindu  widow,  by  the  Hindu  law,  is  entitled  to  the 
absolute  possession  of  the  property. 

With  respect  to  the  extent  of  the  widow's  interest,   and     the  right  of 
dominion  over  it,  considerable  diflSculty  might  arise,  if  the   authority 
of  the  books  I  have  first  mentioned,  the  Chintd-mani  and  the  Ratnd- 
kara,  prevailed  in  Bengal.     It   would  seem,   that  they  would  warrant 
the  decree,  that  she  was  entitled   to  an  absolute  right  in  the  movable 
property,  and  a  life-interest  only  in  the   real  estate ;  but  the  Pandits 
say,   that   the  authority   of  the   Ratn&kara   and    the    Chintd-mani  is 
overmled  by  the   Ddya-bhdga   and    Ddya-tattwa,  in   which   no  dis- 
tinction is  made  between  movable   and  immovable  property,  that  for 
many  purposes  she  has  an  absolute  interest  in  both  properties.     I  will 
now  read  the  other  part  of  the  answer  to  the   first  question,   and  to 
which  I  before  referred.     The  question  is,  '^  If  a  Hindu  widow  succeed 
to  the  property  of  her  husband    dying  without  male  issue,   what  in- 
terest does  she  take  in  his  immovable  property  and   what   in  his  mov- 
able property  ?  "    The  answer  is,   "  According  to  the  Ddya-bUdga  and 
other  Shdsiras  prevalent  in  Bengal,  there  is   no  distinction  in   this 
instance  between   movable   and  immovable  property  ; — the  jridow  has 
a  life  interest  in  both,  and  is  entitled   to  the   enjoyment  of  the  same, 
and  to  dispose  of  the  same  by   gift,   mortgage,   sale,  or  otherwise,   for 
the  benefit  of  her   departed  husband's   soul,  even  without  the  consent 
of  her  husband's  kinsmen;  in  so  doing,  she  will  observe  moderation," 
(the  Cowrt-Pandiis  explained  the  word  moderation,   used  by  them, 
to  mean  generally  moderation  in  expenditure  ;  other  Pandits,  present, 
say:  moderation  in  diet  and  clothing:  (See  ante,  p.  47)  The  Court- 
PandiU  proceed — '^  She  has  no  authority  whatsoever  to  dispose  of  the 
property  by  gift,  and  so  forth,   for  wordly   purposes,  unconnected  with 
rdigiona  purposes,  without  the  consent  of  her   husband's  kinsmen  ;  if 
she  does,  such  act  is  invalid.     Religious  purposes  include  a  portion  to 
a  daughter,  building  temples  for  religious  worship,  digging  tanks,  and 
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Ddya-tattwa,  as  overruling^  in  Bengal,  the  authority  of  the  Rainakara 
and  the  Chintd-mani,  not  denying  the  authority  of  these  last  men- 
tioned books  when  uncontradicted  or  uncensured  by  the  former  ;  but 
affirming  that  the  Ratnakara  and  Chinta-mani  are  contradicted  and 
overruled  by  the  Ddya-bhdga  and  Diya-tattwa  upon  the  point  in  judg- 
ment ;  which  latter  books,  they  affirm,  give  only  a  life  interest  to  the 
widow  in  both  the  real  and  personal  estate,  with  the  power  of  disp(>»- 
tion  as  to  both  for  the  benefit  of  her  husband's  soul,  observing  moder- 
ation, but  without  authority  to  dispose  of  either  for  worldly  purposes, 
unconnected  with  religious  purposes,  without  the  consent  of  her  de- 
ceased husband's  kinsmen. 

The  five  Pandits^  who  were  opposed  to  the  others,  aflSrm  the  au- 
thority of  the  Ratnakara  and  Chinta-mani  in  giving  to  the  widow  an 
independent  authority  over  the  movable  part  of  her  husband's  estate, 
though  not  over  the  fixed  property  other  than  for  her  life ;  and  they 
deny  that  this  doctrine  is  contradicted,  or  declared  inadmissible,  by 
the  Ddya-bhAga  or  Ddya-tattwa,  in  neither  of  which  latter,  they  say, 
is  the  subject  particularly  noticed ;  and  they  contend  that,  by  these 
last  mentioned  authorities,  the  donation  of  the  property  by  the  widow 
is  valid,  though  they  admit  that  the  donor  incurs  moral  guilt  by  it. 

This  narrows  the  inquiry  to  this  point,  viz.  whether  the  Ddya-bhdga 
(which  is  admitted  by  all  to  be  the  ruling  authority  for  Bengal)  does 
invalidate  the  disposal  of  personal  property  by  the  widow  at  her  plea- 
sure (in  which  case  it  could  not  properly  be  decreed  to  her  absolutely,) 
or  whether  she  has  the  absolute  right  of  disposition  over  it  by  law, 
however  she  may  incur  religious  ov  moral  guilt  by  such  disposition  for 
worldly  purposes  of  her  own.  .  She  may,  in  general,  dispose  of  stri- 
dhan  as  she  pleases,  except  immovable  property  given  her  by  her 
husband,  in  which  she  has^  only  a  life  interest,  and  upon  her  death  it 
descends  to  his  heirs,  and  not  to  her  own  paternal  heirs  ;  and  except 
immovable  property,  given  to  her  by  her  own  parents  in  her  maiden 
state,  which  always  goes  to  her  brother  if  she  die  without  issue. 
{Dd.  bhd.  Ch.  IV.  Sec.  3.  para.  12.) 

In  Jagan-ndthdB  Digest  (3  Coleb.  Dig.  457 — 466,)  an  opinion  is 
advanced,  that ''  though  a  widow  is  prohibited  from  conveying  away 
immovable  property  by  her  ^  own  voluntary  act,  and  for  purposes  of  her 
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0WO9  jet  the  donation  may  be  valid.'^  It  must  have  been  against 
this  doctrine  that  Mr.  Colebrooke^  in  the  letters  referred  to  touching 
this  subject,  states,  that  ''it  appears,  on  inquiry  and  research,  not  to 
have  been  sanctioned  by  any  previous  author  of  note^  nor,  as  is  believed 
by  any  writer  whomsoever.  It  is,  on  the  contrary,  in  opposition  to 
the  whole  current  of  authorities,  both  in  and  out  of  Bengal.'' 

Mr.  Colebrooke,  in  combating  Jagan-nitha^s  illustration  ''  that  the 
gift  by  a  widow  should  not  be  held  void,  while  that  made  by  a  daught- 
er, before  whom  she  is  a  preferable  heir,  is  valid, ''  observes  that  "  ac- 
cording to  Jimita-vahanc^s  doctrine,  which  extends  the  restrictions 
to  daughters  and  mothers,  as  well  as  to  wives,  the  daughter  is  pre- 
cluded from  giving  away  an  estate  which  comes  to  her  from  her  father, 
and  the  mother,  one  which  comes  to  her  from  her  sons.  It  has  actu<« 
ally  been  adjudged  by  the  Sudder  Dewanny  Adawlut  in  the  case  of  a 
mother.  *^ 

In  order,  therefore,  to  avoid  gross  inconsistencies  and  contradictions, 
and  yet  to  reconcile  these  doctrines  with  each  other,  I  can  find  no 
better  way  than  to  consider  her  as  having  the  entire  right  of  property 
vested  in  her,  both  in  the  movable  and  immovable  estate ;  for  there 
is  no  distinction  between  them  taken  in  the  books  in  respect  of  the 
husband's  estate  devolving  upon  her  as  heir,*  as  there  is  in  the  case  of 
male  succession  to  ancestral  property,  and  as  there  is,  also,  in  respect 
of  real  property  given  to  her  by  her  husband  in  his  life-time,  which 
she  is  declared  incapable  of  alienating  from  his  heirs,  as  she  may 
alien  the  personal  property  so  given.  But  that  she  is  legally  prohi^ 
bited  from  wasting  the  property  so  vested  in  her,  and  cannot  make 
away  with  it  except  for  certain  allowable  and  declared  purposes,  with- 
out the  consent  of  her  husband's  next  male  heir ;  and  further,  consi- 
dering that,  even  in  the  use  and  enjoyment   of  the  property  so  vested, 

•  The  Court  Pandilt  indeed,  in  their  answer  to  ihc  acventh  question,  seem  to  put 
moTsble  and  immoyable  property  upon  the  same  footing, — and  for  my  part,  so  far  as  a 
widow  18  oonoemed,  I  have  beeli  unable  to  trace  any  distinction  between  them  in  the  Hindu 
law,  I  took  great  pains  to  come  at  the  best  information  which  was  attainable,  during  the 
time  wc  were  conBidcring  this  question  after  having  examined  the  PandUs  in  Court ;  and 
1  waa  satisfied  at  kst,  that  in  the  case  of  a  widow,  there  is  not  any  distinction  made 
by  the  Hinda  law,   between  movable   and    immovable  property  in  her  hands.  ^Macn; 
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she  is  religiously  and  morally  enjoined  to  use  moderation^  and  to  take 
the  advice  of  her  husband^s  kindred  in  her  manner  of  livings  but  is 
under  no  legal  disability  if  she  do  not  take  or  follow  such  advice. 

It  is  not  alleged  that  there  was  any  decision  on  the  point  before  the 
Kar-farmd's  case,  which  was  decreed  by  this  Court  in  November  1812, 
the  form  of  decrees  before  that  having  been  to  decree  to  the  widow  the 
movable  and  immovable  property  of  her  husband  generally^  without 
distinguishing  between  the  two,  or  stating  the  quantity  of  the  estate 
decreed  in  either :  that  was  the  first  cause  in  which  the  realty  was 
decreed  to  the  widow  for  life,  and  the  personalty  absolutely.  The 
complainants  Ishwar-chander  Kdr-farmd  and  Ndrdyani  Ddsi  £led  their 
biU  for  an  account  and  partition  against  Gobind-chander  Kdr-farmd 
and  others ;  and  in  that  case  Rdm-mani  who  was  the  widow  of  Surai- 
ehander,  was  upon  the  partition,  decreed  entitled  to  two  shares,  one  in 
her  own  right  as  widow  and  another  as  heir  of  her  son,  who  had  died 
after  his  father;  and  she  was  decreed  a  life  estate  in  the  realty,  an^ 
absolute  in  the  personalty,  as  in  the  present  decree.  This  decision  is 
stated  to  have  been  made  upon  great  consideration,  after  much  argu- 
ment, and  in  conformity  with  the  opinion  of  the  Court  Pandits ;  and 
at  first  sight  it  appears  as  if  this  Court  had  expressly  adopted  the 
doctrine  of  the /ia/»aA:ara  and  the  Chintd-maii  as  applicable  directly 
to  Bengal.  But  the  distinction  which  has  been  taken,  that  that  was  a 
case  of  partition,  and  not  of  simple  succession,  supported  as  that  distinc- 
tion is  by  the  opinion  of  our  own  Pandits,  which  would  reconcile  that 
decree  with  the  opinion  of  Mr.  Colebrooke,  and  with  the  opinion  of 
the  Sudder  Dewanny  Pandits,  upon  the  doctrine  of  the  widow*s  suc- 
cession, has  induced  me,  after  much  hesitation  and  anxious  investiga- 
tion, to  conclude  that  the  Court  decided  the  Rdr-farmd's  case  upon  the 
ground  of  partition,  and  not  of  simple  succession.  One  of  the  two 
Pandits  who  advised  the  Court  in  that  case  is  still  in  his  office ;  and  to 
questions  put  to  them  upon  this  point,  they  have  both  answered  thus  : — 

6th.  Q.  Is  there  any  diflFerence  in  the  quantity  of  interest  which 
a  woman  takes  in  property  by  partition  with  sons,  and  that  which  she 
takes  by  the  death  of  her  husband  without  issue  ? 

They  first  answered ;  "  There  is  no  difference  in  the  interest  so 
taken.  '^  But  they  immediately  afterwards  corrected  themselves^  and 
stated  thus  :— 
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A.  ''  There  are  di£Ferent  opinions  on  this  subject.  Some  PandiU 
mffirm  that  property  obtained  by  a  woman  sharing  with  her  sons  is 
to  be  coDsideEed  as  Wri-iZ&as,  separate  female  property^  as  her  own,  over 
whieb  ahe  has  perfect  uncontrolled  authority.  There  are  opinions  both 
ways.  We  are  of  opinion  that  the  most  eligible  mode  would  be  to  .con* 
aider  it  j^WAon,  it  being  more  in  the  nature  of  a  gift  than  what 
ahe  socceeda  to  in  her  own  right.  *^ 

7th.  Q.  Does  this  answer  apply  equally  to  movable  and  immov- 
able property  ? 

They  first  answered,  "  It  applies  equally  to  both  movable  and  im- 
movable property."  But  then  they  added,  "  Fixed  property  given  by 
husband  to  a  wife  is  not  alienable  by  her.''  Now  if  the  estate  which 
a  woman  receives  on  partition,  either  as  a  widow  or  as  a  mother,  is  to 
be.  considered  as  in  the  nature  of  Siri-dhan,  it  has  been  already  shewn 
that  she  takes  it  absolutely,  but  cannot  alien  the  real  estate,  though 
given  to  her  by  her  husband  in  his  life-time,  but  that  after  her  death 
it  shall  go  to  his  heirs :  a  forHori,  therefore,  she  could  not  alien  his 
real  property,  which  simply  devolved  upon  her  at  his  death.  The 
Kdr-fanna*8  case  has  decided  that  the  estate,  which  both  a  widow  and 
a  mother  takes  in  the  property  of  her  husband  on  partition,  follows 
the  rule  which  is  expressly  given  by  the  Ddya-bhdga  as  to  Siri-dkan, 
namely,  that  she  takes  the  personalty  absolutely,  but  the  realty  only 
for  life.  The  decision  of  the  Sudder  Dewanny  Adawlut  in  Bhaiyd 
JhSs  case  took  place  very  recently,  before  the  decision  of  this  Court  in 
Kdr-fartna's  case ;  and  it  is  not  improbable  that  the  recollection  of  the 
two  decisions  (by  both  of  which  the  personalty  was  given  to  the  widow 
absolutely,  and  the  realty  for  life  only)  might  be  blended  together,  so 
as  to  leave  an  impression  upon  the  minds  of  those  who  heard  of  them 
at  that  time  that  the  doctrine  of  Ratndkara  and  the  Chintd-mani  was 
applied  generally  to  Bengal.  But  when  it  is  now  ascertained  that 
the  one  decision  was  made  in  respect  of  lands  in  Tirhoot,  where  those 
books  give  the  rule  ;  and  that  the  other  was  made  in  a  case  of  parti- 
tion, where  the  Ddya-bhdga  gives  the  same  result,  though  by  a  different 
role ;  the  variant  conclusions  in  the  di£ferent  cases  will  not  be  incon- 
sistent nor  the  doctrine  of  the  two  courts  contradictory. 

The  next  case,  that  of  Shib-chander  Basu  {Bose)  versus  Guru-prO" 
sdd  Bam  and  others^  decreed  finally  OA  the  7th  August  1813^  wa« 


106  VYAVASTHAlDARPANA. 

ly  house  is  her  proper  abode ;  that  she  ought  to  live  with  her  hos^ 
band's  relations ;  but  she  may  live  elsewhere  without  penalty^  provided 
she  does  not  change  her  residence  for  unchaste  purposes.  Her  pur* 
poses  are  known  to  herself  alone  ;  and  her  practices  will  be  reg^ulated 
by  her  inclination.  Freed  from  restraint, — surrounded  by  parasites,— 
possessing  wealth, — exposed  to  temptation, — unused  to  liberty, — igno- 
rant of  the  world, — and  conceiving  all  happiness  to  consist  in  th^ 
indulgence  of  her  own  immediate  desires,  can  it  be  hoped  or  belieiFcd 
that  she  will  prove  a  faithful  trustee  for  the  heirs  of  her  husband,  or 
that  they  can  have  any  thing  in  the  nature  of  security  for  a  succession 
to  their  rights  ?  For  certain  purposes,  a  reduction  of  the  capital  is 
said  to  be  allowed.  Be  it  so. .  Is  this  to  be  left  to  the  will  of  her  who 
has  no  discretion, — or  the  discretion  of  those  who  have  an  interest  in 
her  prodigality  ?  I  do  not  recommend  innovation ;  far  from  it.  I 
desire  to  adhere  to  the  law  in  its  substance ;  and  to  give  ev6ry  body 
that  which  he  is  entitled  to  claim ;  but  if  law  be  not  adapted  to  times, 
it  will  be  lost  both  in  spirit  and  in  principle.  If  one  be  entitled  to 
the  immediate,  and  another  to  the  ultimate,  enjoyment  of  property, 
it  is  surely  reasonable  and  just  that  they  should  have  equal  protection 
according  to  their  several  rights.  It  is  admitted  that  the  widow  has 
a  right,  for  life,  to  the  produce  of  her  husband's  property.  Supposing 
that  property  to  consist  of  money,  the  question  is,  has  she  or  has  she 
not,  a  right  to  possession  of  the  principal  ?  Let  us  say  that  she  has. 
It  then  becomes  us  to  look  back  to  the  time  when  this  right  was  con- 
ferred, and  to  consider  the  eflFect  of  the  law  by  which  it  was  accompa- 
nied. If  we  do  so,  we  may  be  satisfied  that  the  right  was  but  nominal, 
that  the  possessor  was  under  control ;  and  that  the  expectant  was  in- 
vested with  a  power  sufficient  for  his  own  security.  One  party  being 
deprived  of  his  security,  is  it  consistent  with  reason  or  justice  that 
the  right  which  was  given  subject  to  such  security  should  still  be  retain- 
ed ?  In  what  respect  is  the  widow  aggrieved  by  a  denial  of  posses- 
sion ?  Without  possession  she  will  receive  all  that  she  can  lawfully 
use,  but  will  be  prevented  from  dissipating  that  which  is  lawfully 
to  devolve  upon  another.  By  possession,  her  right  is  not  enlarged. 
It  will  give  her  the  power  of  doing  irreparable  wrong.  The  rever- 
sioner's right  is  as  well  founded  as  that  of  the  widow, — and  I  think  it 
will  be  admitted,  that  the  law  ought  to  be  so  administered  as  to  render 
it  consistent  with  the  preservation  of  both.  '^  Regard  is  to  be  bad  to 
the  civil  and  religious  usages  of  Hindus/'    This  is  the  statute  law 
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of  England,— and,  if  the  pandits  are  not  nnanimoas^  a  great  majority 
of  them  certainly  declare  that  the  widow  may,  for  religious  purposes, 
or  for  the  benefit  of  her  husband's  soul^  dispose  of  his  property,  with* 
out  the  consent  of  his .  relations. 

Every  thing  considered,  it  is  not  only  reasonable  but  indispensable 
to  the  maintenanco  of  right  that  these  expenditures  should  be  under 
some  control ;  and  where  can  this  control  be  so  properly  placed  as  in 
courts  of  justice?  Those  who  administer  the  Hindoo  law,  ought  to 
east  off  their  own  prejudices,  and  attend  to  the  usages  which  they  are 
bound  to  regard.  If  they  act  in  this  temper,  looking  upon  disburse- 
ments for  religious  purposes  as  necessary,  and  taking  care  that  the 
next  in  remainder  shall  not  he  defrauded  under  a  pretext  of  their 
performance,  the  rigiits  and  privileges  of  all  will  remain  uninvaded. 
The  reversioner  must  submit  to  all  proper  deductions  ;  and  simplicity 
will  no  longer  be  wrought  upon  by  imposture,  to  his  prejudice*  I  ad- 
mit, and  in  considering  this  subject  I  am  bound  to  admit,  that  the 
parposes  for  which  a  widow  may  expend  the  wealth  of  her  husband, 
are  religious.  My  own  sentiments  and  opinions  are  quite  out  of  the 
question ;— but  if  it  be  not  denied  that  the  interest  of  him  in  remainder 
is  as  well  worthy  of  the  law's  protection,  as  the  interest  of  him  in 
possession, — if  the  right  of  both  to  their  several  interests  be  equal, 
they  surely  ought  to  be  equally  secured.  It  is  impossible  that  rights 
can  be  contrary,  and  opposite,  to  each  other ;  and  to  say  that  one  has 
a  right  to  a  thing,  which  another  has  a  right  to  deprive  him  of,  is 
absolute  nonsense  in  itself,  and  in  terms  a  down  right  contradiction.— 
Cons.  H.  L.  pp.  98—97. 

KUi-chand  Dutt  versus  John  Moore  and  others.  Viih  March  1837. 

0&S6  Ryan  C.  J.   delivered  judgment    : — ^The  whole  ques- 

***^^^*^®.y^V  tioH  turns  upon  a  Hindu  widow's  right  to  con- 
vey,  the  reversioners  having  previously  conveyed  to 
her  in  fee.  That  a  grant  made  by  a  widow  for  her  own  life  is  good 
has  been  decided  in  this  Court.  The  widow  Rdm-priyA  Disi  has  sur- 
vived her  husband's  immediate  heirs  or  reversioners.  In  this  case,  the 
immediate  reversioners  conveyed  to  the  widow,  and  the  question  is, 
whether  the  sons  of  these  reversioners  can  set  this  conveyance  aside ; 
that  k  to  say,  whether  the  sens  on  the  death  of  the  widow  (their  aunt) 
have  a  reversionary  interest  independent  of  their  fathers,  the  immediate 
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reversionera,  or  not.  We  tliink  they  claim  through  their  ancestors 
and  must  be  respectively  bound  by  their  acts.  On  these  grounds  we 
think  the  title  valid,  and  there  must  be  a  verdict  for  the  defendant. 
Grant  and  Malkin,  judges,  concur. — Fulton,  Vol.  1.  p.  76. 

Bir  Inder-ndrdyaa  Choudhuri  and  Mathur  Inder-narayan,  Choudhuri, 

AppeltanU  versus  Satya-bhamA  Debt  and  Krishna-chander 

Sdndydl,  Respondents. 

Case  The  plaint   set   forth,   that    Binod-ndrayan  Thhkwr 

bearing  on  the  Vy*.  ^jj^j^  leaving  a  widow  Ndrhyani  Debi  and  a  daught- 
er Ram-mani  Deb(;  that  Ndrdyani  succeeded  to  her 
husband's  property,  and  gave  her  daughter  in  marriage  to  the  defen- 
dant Krishna-chander  Sdndydl,  and  then  went  on  a  pilgrimage,  that 
Krishaa-chander  Sandy H  took  possession  of  the  property  *  in  virtue 
of  a  deed  of  gift  alleged  to  have  been  executed  by  Ndrdyani  Debi 
and  that  on  the  death  of  his  wife  Rdtn-mani  and  Oobind-chander 
Sdndydl  his  minor  son  (the  only  issue  he  had  by  her,)  he  married  the 
defendant  Saiya^bhdmd  Debi,  and  made  a  gift  of  the  property  to  her. 
The  plaintiffs  sue  as  the  existing  heirs  of  the  original  proprietor,  the 
gift  by  Ndrdyani  Debi  of  her  husband's  ancestral  estate,  being,  as  al- 
leged by  them,  illegal. 

The  Zillah  Judge  dismissed  the  claim  after  taking  a  bewustha 
(vavyasthd)  from  the  Pandit  of  the  division. 

The  plaintiffs  then  appealled  to  the  Sudder  Dewanny  Adawlnt.  The 
case  was  heard  by  Mr.  Braddon,  who  referred  the  following  question 
for  the  answer  of  the  Pandit  of  the  Sudder  Court :— "  A  Hindoo  died 
leaving  a  widow  and  daughter,  the  widow  succeeded  to  his  property 
and  gave  her  daughter  in  marriage,  and  then  made  a  gift  of  her  hus- 
band's estate  to  her  daughter  and  son-in-law,  and  put  them  in  posses- 
sion of  the  same ;  the  daughter  died  before  her  mother,  leaving  a 
minor  son,  whose  name  on  her  death  was  recorded  jointly  with  that 
of  his  father  as  proprietor  of  the  estate ;  the  son  also  died  before  his 
grandmother ;  and  his  father  then  took  possession  of  the  entire 
estate,  and  transferred  it  by  gift  to  his  second  wife.  Under  these  cir- 
cumstances, is  the  gift  by  the  widow  of  her  deceased  husband's  proper- 
ty to  her  daughter  and  son-in-law,  valid,  according  to  the  law  as  cur« 
rent  in  Bengal.  It  is  to  be  observed  that  the  plaintiffs  made  no  objec* 
^pn  at  the  time  to  the  gift  by  the  widow/'    The  Pandit  replied^ 
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that  in  defiuilt  of  sont^  grandsons^  and  great-grandsons,  the  widow 
inherited  her  hosband's  property ;  and  that  after  her  death,  the  daught- 
er wonld  inherit.  In  such  case  the  gift  by  the  widow  to  her  daughter 
(who  might  be  expected  to  have  children)  and  her  daughter's  husband 
of  the  property  derived  from  the  same  husband,  the  father  of  the 
dangfater,  was  valid  according  to  the  law  as  current  in  Bengal ;  be- 
cause the  gift  made  to  the  daughter,  was  made  with  the  consent  of 
the  party,  first  entitled  to  inherit  after  the  widow -donor's  death  ;  and 
as  for  that  part  of  the  gift  which  was  made  to  the  daughter's  husband, 
that  is  the  same  as  if  it  had  been  made  to  the  daughter,  and  is  also 
legal ;  bat  if  it  should  be  considered  that  the  daughter's  liusband  had 
any  right  separate  from  his  wife  in  the  gift,  tlie  legality  of  that  may 
also  be  uphdd  in  the  present  instance  as  a  gift  made  to  a  brahmin 
{iriktmaf^)  The  deed  must  further  be  upheld  as  legal,  because  of  no 
opposition  or  objection  to  it  having  been  made,  at  the  time  of  its  exe- 
cution, by  the  heirs  of  Binod-niriyan  Thdkur. 

On  reoeiring  this  opinion,  Mr.    Braddon  confirmed   the  decree   of 
the  Lower  Court.— 6th  August  1835.  S.  D.  A.  R.  Vol.  VI.  pp.  86,  37. 

IN  EQUITY. 

Srimaii  Jadu^mam  Deb\  versus  Sdrodi-prosanno  Mookerjea,  Srimati 

Bimald  Debt,  Srimati  Shyimi-sundari   Debi,  Aahuiosk  Dey 

and  the  East  India  company. 

nftSA  KheU-rim  Mookerjea  died  intestate  in  the  year  1817, 

bctfiiisontheVyft-  posscsscd  of  considerable  real  and  personal  estate, 
zt^^ltiL  **  ^'  *^^*  leaving  two  sons  Kdii-prosanno  Mookerjea  and 
Boid^o^niih  Mookerjea^  and  two  widows,  Srimaii 
Droupadi  Debi  the  mother  of  Kali^prosanno  Mookerjea  and  S^  imati 
Anando-moyi  Debi  the  mother  of  Boidyo-uilh  Mookerjea.  The  two 
sons  inherited  the  estate  of  Kkeli^rdm  Mookerjea  and  remained  jointly 
possessed  of  it  until  the  death  of  Boidyo-ndth  Mookerjea,  who  died 
in  the  year  1822,  without  issue,  leaving  an  infant  widow  who  died  in 
the  year  1830.  Anando-moyi  Debt  then  became  the  heiress  of  Boidyo- 
ndlh  Mookerjea.  On  the  5th  of  March  1830  Anando-moyi  Debi  in  con- 
sideration of  a  yearly  allowance  of  Go's  Rs.  4800  to  be  paid  to  her  by 
KUi-proMtamo  Mookerjea,  granted  and  assigned  to  him  all  her  interest 
in  the  estate  of  Boidyo-ndih  Mookerjea,  in  the  year  1843,  Anando* 
mojfi  Debi  went  on  a  pilgrimage  to  Benares^  where  she  lived  till  her 
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death.  Her  allowance  was  regularly  paid  to  her  by  Kdli-prosanno 
Mookerjea  so  long  as  he  lived,  and  by  his  representatives  after  his 
death.  In  Pebruai*y  1844^^  Kdli-prosanno  Mookerjea  died  leaving  two 
infant  sons — the  defendant  Sirodi-proe&nno  Mookerjea  and  Tiri^ 
prosanno  Mookerjea  deceatied ;  and  two  widows,  the  defendant  SriMoil 
Bimali  Debi  the  mother  of  the  defendant  Saroda-prosanno.  and  the 
defendant  Srimali  Shyimi-sundari  Debi  the  mother  of  TAra-prosanno. 
Kdli'prosanna  Mookerjea  by  his  will,  left  his  real  and  personal  estate 
to  Sdroda-prosanno  Mookerjea  and  Tird-prosanfio  Mookerjea  jointly, 
with  a  gift  over  to  the  survivor  of  them,  if  either  of  them  should  die 
without  male  issue,  and  he  appointed  Srimali  Bimali  Debt  an^  Sri^ 
mali  Shyamd-sundari  Debi  his  executrixes  and  Aehuiosh  Dey  and  Pra^ 
maiho-ndlh  Dey  his  executors.  The  executrixes  took  possession  of  all 
the  testator's  property.  On  the  £8rd  of  August  1849,  Tdri-proaanno 
Mookerjea  died  without  issue*  but  leaving  a  widow,  Srimali  Jddii^mmU 
Debi  the  plaintiff. 

Disputes  having  arisen  as  to  the  rights  of  the  parties  interested  in 
the  estate  of  Kdli-prosanno  Mookerjea,  the  whole  of  his  estate  was  by 
the  consent  of  his  representatives  made  over  to  the  Court  of  Wards. 

The  plaintiff*8  case  was,  that  Tdra-prosanno  Mookerjea  having  sur- 
vived Anando-moyi  Debi  became  entitled  to  a  moiety  of  Boidyo-nilh 
Mookerjea^ s  estate,  which  on  the  death  of  Anando-moyt  Debi  devolved 
on  the  heirs  then  liviBg,  Sdradi-prosanno  and  Tard-prosanno  Mooker^ 
jea,  and  that  the  assignment  by  Srimali  Aanando-moyi  Debi  did  not 
operate  to  give  a  divisible  interest  to  Kdli-prosanno  in  Boidyo  ndlh*e 
moiety  of  the  estate  of  Kheld-rdm  Mookerjea ;  that  the  whole  estate  of 
Boid^o-ndlh  Mookerjea  was  divisible  into  equal  moieties,  of  which  the 
defendant  Sdrod'i  prosanno  Mookerjea  was  entitled  to  one  moiety, 
and  the  plaintiff,  as  widow  and  heiress  of  Tdrd-prosanno  Mookerjea 
to  the  other. 

The  defendants  alleged  that  Srimali  Anando^moyi  Debi  survived 
Tdrd'proeanno  and  died  in  September  1849 ;  they  also  relied  on  the 
assignment  of  the  5th  March  1830; — as  a  surrender  of  the  interest  of 
Anando-moyi  Debi  to  the  next  heir  at  the  time  of  such  surrender. 

The  only  question  of  fact  related  to  the  time  of  the  death  of  Sri^ 
mali  dnando^moyi  Debi,  at  Benares,  and  evidence  was  adduced  on 
both4iides  on-thia  poittt* 
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'  Jadcson.  J. — (after  stating  tha  facts  and  commenting  upon  the  evi* 
dence.)  On  the  whole  then  after  a  careful  examination  of  this  con- 
flicting evidence^  we  have  arrived  at  the  conclusion  that  the  defen- 
dant's case  is  untrue,  and  that  Ananda-moyi  died,  as  the  plaintiff 
represents,  in  the  year  1844: 

IHrd^rasanna  Mookerjea  having  survived  Ananda-moyt  the  plaintiff 
contends  that  he,  as  one  of  the  heirs  of  Boidya-ndlh  living  at  her 
death,  became  entitled  to  a  moiety  of  Baidya-ndtVs  estate.  The 
defendant  relies,  however,  on  the  deed  of  gift  or  surrender  by  A  nanda- 
moyi  in  favor  of  Kdluprasanna  as  taking  the  property  out  of  the  usual 
course  of  descent,  and  making  it  part  of  Kdli-prasanna's  estate,  and 
subject  to  the  limitations  of  his  will.  The  validity  of  the  deed  is 
therefore  the  next  subject  for  consideration  :-— 

I  think  the  argument  for  the  defendant  on  this  point  is  not  support- 
ed to  its  full  extent  by  authority,  for  although  it  is  clear  th(.t  on  the 
occasion  of  a  widow  becoming  a  byr&ghi,  the  estate  would  at  once 
descend  to  the  nearest  heirs  living  at  the  time,  (^  Macnaughten 
Bindu  law,  131,  233,  and  the  case  of  Hajtzun-^isd  Begam  versus 
RadAd'binod  Misser,)"^  yet  there  is  no  authority  for  the  unqualified 
proposition  that  the  widow  can  by  her  surrender  vest  the  whole  estate 
indefeasibly  in  the  nearest  heirs  living  at  the  time  of  such  surrender. 

On  a  review  of  all  the  authorities  the  correct  view  of  the  law  would 
seem  to  be,  that  a  widow^s  conveyance  of  the  estate  to  all  the  nearest 
heirs  living  at  the  time  of  the  conveyance  is  valid,  provided  that  no 
other  heirs,  of  equal  or  superior  degree,  happen  to  be  in  existence  at 
the  time  of  the  widow^s  death.  Mr.  Colebrooke,  in  his  note  to  the 
case  of  Makodi  versus  Kulyani  lays  it  down  thus : — '^  It  has  been 
declared  by  the  law  officers  of  the  Court  in  other  suits  that  a  widow^s 
gift  of  the  estate  to  the  next  heir^  is  good  in  law,  though  she  be  res- 
trained from  making  any  other  alienation  of  it.  This  opinion,  though 
not  founded  on  any  express  passages  to  that  effect  in  books  of  autho- 
rity, seems  reasonable,  as  such  a  gift  is  a  mere  relinquishment  of  her 
temporary  interest,  in  favor  of  the  next  heir.  It  may,  however, 
happen  that  the  person  would  have  been  entitled  to  take  the  inherit- 
a:ice  at  her  decease,  might  be  different  from  the  one  who  obtained  it 

•  060  AiUe,  pp.  78^85. 
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under  gift  or  relinquishment  to  him  as  presumptive  heir  ;  and  if  the 
title  of  that  person  be  either  preferable  or  equal,  it  may  invalidate 
such  gift  in  whole  or  in  part/'  This  passage  is  inserted  verbatim 
by  Sir  Francis  Macnaghten,  in  his  remarks  on  the  case  of  Mahod4 
versus  Kalyani  (see  page  309.)  And  we  may  therefore  presume  it 
was  approved  of  by  him.  The  case  of  Bijoyi  Debt  versus  Anna-pirni 
Debt  is  an  illustration  of  this  rule.  In  another  recent  case  in  the 
Sudder  Adawlut,  Ram-dhan  Bahhshi  versus  Panchdnan  Base  the  Court 
held,  that  the  nearettt  class  of  heirs  could  alone  sue  to  set  aside  a 
deed  executed  by  the  widow,  and  that  a  suit  by  remoter  relations 
for  that  purpose,  whose  interest  were  merely  inchoate,  could  not 
be  sustained. 

The  consent  of  the  heirs  is  all  that  is  required  by  the  old  authorities 
(See  Ddya-bhdffa),  If  the  true  meaning  of  the  word  '  heirs'  be  all  the 
persons  living  who  might  by  possibility  be  heirs  at  the  subsequent 
death  of  the  widow,  and  it  be  meant  that  the  consent  of  all  these  per- 
sons is  necessary,  the  widow  would  seldom  or  never  be  able  to  convey^ 
for  among  so  large  a  class  of  heirs  all  of  them  would  scarcely  ever  be 
competent  or  willing  to  consent.  But  I  do  not  think  that  fhis  is  the 
correct  meaning  of  the  word  'heirs,*  and  that  the  term  is  used  in  the 
old  authorities  to  designate  that  class  of  persons  only  who  would 
immediately  succeed  to  the  estate,  if  the  widow's  interest  were  deter- 
mined, rather  than  all  the  persona  who  mighty  by  possibility,  become 
heirs  on  the  happening  of  that  event. 

On  the  whole  then,  applying  this  view  of  the  law  to  the  facts  of  the 
case,  I  think  that  KAli-prasanna  Mookerjea  was  the  only  nearest  or 
next  heir  at  the  time  of  the  execution  of  this  deed,  and  that  his  con- 
sent to  the  gift  in  his  own  favour  is  clearly  shewn,  and  that  although 
Tiri'prasanna  and  Sdradi-prasanna  were  the  heirs  living  at  the  death  of 
the  widow,  yet  they  were  not  heirs  of  superior,  or  equal,  but,  on  the 
contrary,  of  a  remoter  degree  than  KAH-prasarma,  their  father,  and  that 
therefore  they  cannot  dispute  the  validity  of  the  deed,  which  is  valid 
according  to  Hindu  law. 

I  would  only  in  conclusion  advert  to  one  other  argument.  It  was 
urged  that  the  Hindu  law  does  not  give  the  Hindu  widow  any  power 
of  accelerating  or  altering  the  course  of  descent.  This  may  be  true  aa 
regards  acts  and  conveyancea  hf  beiidf  alonej  but  the  observation  ia 
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Hiifounded  as  regards  acts  done  by  the  widow  with  the  consent  of  the 
bars,  for  sach  acts  and  conveyances  are  clearly  within  the  contempla- 
tion of  the  law. 

ColYile,  C.  J. — Upon  the  question  of  fact  I  shall  only  say  that  I 
entirely  concur  in  the  conclusion  which  has  been  stated  by  Mr.  Jus- 
tice Jackson,  and  in  the  reasoning  by  which  he  has  reached  it.  I 
wish,  however,  to  state  my  own  views  upon  the  other  principal  issue 
in  the  cause,  viz.  the  effect  and  validity  of  the  instrument  of  the  23rd 
of  Phalgoon,  1236. 

I  may  first  observe  that  there  can  be  no  mistake  as  to  the  intention 
of  the  parties  to  this  instrument.  Their  intention  was  obviously  not 
merely  to  assign  all  the  beneficial  interest  of  A  nanda-moyi  Debt  to 
Km-proMawML  Mooke/jea,  in  consideration  of  the  annuity  of  Rupees 
4,800,  but  to  effect  an  arrangement  where  by,  subject  to  the  pay- 
ment of  the  annuity,  Kali-prasanna  Maokerjea  should  become  ab- 
solute owner  of  the  property,  just  as  he  would  have  been  by  operation 
of  law  as  the  then  heir  of  Boldya-nath,  had  A  nanda-moyi  died  at 
the  date  of  the  deed.  The  question  is  whether  such  a  transaction, 
the  effect  of  which  is  to  determine  the  limited  interest  of  the  Hindu 
woman  and  to  accelerate  the  vesting  of  the  estate  of  the  presumptive 
heir,  is  consistent  with,  or  permitted  by,  the  Hindu  law.  The 
case  of  Kashi'Tidth  Basdk  versus  Hara-sundari  Ddsi  establishes  that 
the  estate  ofxhe  widow  is  something  higher  than  a  life-estate,  that  it  en- 
titles her  to  the  possession  of  the  property  without  restriction ;  and  that 
she  has  a  qualified  power  of  disposition  in  it  the  limits  of  which 
it  is  difficult,  if  not  impossible,  exactly  to  define  further  than  by 
saying  that  the  propriety  of  any  particular  exercise  of  that  power 
must  depend  on  the  circumstances  in  which  it  is  made,  and  must 
be  consistent  with  the  general  principles  of  Hindu  law  regarding 
such  dispositions.  The  cases  of  UJjul-mani  Ddsi  versus  Sagar-majii 
Disi^  and  Hari-dds  Dutt  versus  Rangan-mani  Ddsi,  which  have 
established  in  this  Court  the  right  of  the  reversionary  heirs,  though 
their  interest  is  only  contingent,  to  maintain  a  suit  to  restrain  waste 
by  the  widow. 

Now,  the  first  observation  that  suggests  itself  is,  that  the  reasons 
^  for  the  limitations  which  the  law  sets  upon  the  widow's  interest  and 
L  her  disposing  power,  afford  no  argument  against  such  a  disposition  as 
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that  now  under  consideration.  The  policy  of  the  Hindu  law  was  not, 
I  apprehend,  to  keep  the  estate  as  long  as  possible  inalienable  and 
subject  to  a  species  of  entail  in  favor  of  persons  unascertained,  but  to 
prevent  the  alienation  of  family  property,  or,  the  alienation  of  a  share  in 
a  joint  aud  undivided  family  estate,  from  taking  place  either  in  favor 
of  the  widow's  natural  heirs,  who  would  generally  be  other  than  the 
heirs  of  her  husband  or  in  favor  of  strangers,  by  the  gift,  or  other  dis- 
position, of  the  widow.  There  is  nothing  contrary  to  such  a  policy 
in  an  arrangement  by  which  the  widow  gives  up  her  right  of  in- 
heritance in  favor  of  one,  with  whom,  if  he  out  lived  her  other  heirs, 
no  one  could  come  in  competition  of,  one  who,  if,  as  here,  joint  in 
estate  with  her  husband  would,  according  to  the  law  of  some  parts  of 
India,  take  preferably  to  her.  It  is,  in  fact,  but  another  way  doing 
that  which  in  former  times  was  continually  done  without  violence  to 
the  letter  or  spirit  of  Hindu  law.  To  come  now  to  the  authorities. 
The  D&ya-hhdga  (Chap.  XI.  Sec.  1,  pp.  63  and  64,)  and  the  DAya- 
krama-sangraha  (Chap.  I.  Sec.  2,  p.  7,)  both  founded  on  the  eariier 
authorities  of  Vrihaspati  and  Narada,  treat  gifts  to  the  relatives  of  the 
husband  in  proportion  to  the  wealth  as  meritorious,  and  apparently 
capable  of  being  made  by  the  widow  at  her  own  freewill.  Gifts  to 
her  own  relatives  can  only  be  made  with  the  consent  of  the  husband's 
relatives.  These  ancient  authorities,  however,  here  seem  to  contem- 
plate only  gifts  of  a  portion,  not  the  transfer  of  the  whole  estate  by  her. 
Generally  speaking,  alienation  of  the  property  either  by  gift,  sale,  or 
mortgage,  is  justified  only  by  necessity,  and  requires  the  consent  of 
the  husband's  male  relatives,  or  at  least  (see  Colebrooke's  Digest  465) 
of  his  nearest  relations.     {Vide  p.  117.) 

The  first  reported  case  in  which  the  present  question  arose  is  that 
of  Mahada  versus  Kalyani.  In  that  case,  however,  it  arose  incidentally 
rather  than  directly.  And  although  there  are  undoubtedly  passages 
in  the  report  of  that  case  which,  if  unqualified,  would  tend  to  sup- 
port the  contention  of  the  plaintiff  in  this  case,  they  seem  to  me  to 
be  rendered  of  little  value  by  the  note  appended  to  the  case.  If  it 
(that  note)  expressed  only  the  opinion  of  so  accomplished  a  Hindu 
lawyer  as  Sir  William  Macnaghten  it  would  be  entitled  to  great 
respect.  But  in  his  advertisement  he  tells  us  of  the  notes  appended 
to  the  different  cases,  that  they  were  written  or  approved  by  the 
Judges  by  whom  the  cases  were   decided ;  and  that  those  explanatory 
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of  intricate  points  of  Hindu  law  were  especially  valuable  as  coming 
ficom  the  pen  of  Mr.  Henry  Colebrooke.  What  then  must  we  gather 
from  the  note  in  question.  Why  that  it  had  been  declared  by  the 
law  officers  of  the  courts  in  other  suits^  that  a  widow's  gift  to  the  next 
lieir  is  good  in  law,  though  she  be  restrained  from  making  any  other 
alienaticm  of  it ;  that  the  opinion  was  reasonable,  but  was  to  be  taken 
with  the  qnalification  that  the  gift  might  be  invalid  iu  whole  or  in 
part,  if  the  persons  who  turned  out  to  be  the  heirs  of  her  husband  at 
her  decease  should  have  a  title  preferable  or  equal  to  that  of  the  donee ; 
and  lastly  that  the  Judges  who  decided  the  case  of  Mahada  versus 
Kalyani  are  not  to  be  taken  as  having  decided  any  thing  adverse  to  the 
<^inion  expressed  by  the  note  of  which  they  approved.  By  a  person 
having  a  preferable  or  equal  tille  to  that  of  the  donee,  I  understand 
one  in  the  same  or  a  nearer  degree  of  relationship  to  the  husband. 
The  case  of  Musst.  Bijoyd  Debi  versus  Musst.  Anna-pirna  Debi  really 
does  no  more  than  affirm  the  qualifications  imposed  by  the  note  on 
tlie  earlier  eue  on  the  doctrine  that  a  gift  by  the  widow  in  favor  of 
her  husband's  next  heir  is  good.  It  does  not  shake  the  doctrine 
itself.  On  the  contrary,  the  opinion  of  the  Pandits  on  which  it  pro- 
ceeds is,  that  she  is  not  at  liberty  ^  to  settle  the  property  on  one  heir 
whilst  there  is  a  possibility  that^a  co-heir  maybe  subsequently  born.' 

In  the  case  of  MohanAal  Khan  versus  Rani  Shiromani  *  (also  cited 
for  the  plaintiff)  the  gift  was  to  a  stranger,  it  was  objectionable  in  its 
nature,  it  was  not  made  with  the  consent  of  all  the  co-heirs  of  the 
husband,  or  of  his  paternal  relatives  who,  though  more  remote  in  the 
order  of  succession  than  his  maternal  kindred,  were  held  entiled  to 
control  the  widow's  gift  as  her  legal  guardians  and  advisers. 

The  case  of  Nafar-chander  Miller  and  Rdjib  Miller  versus  Ram' 
kumir  Chaloorjea,  seems  also  to  have  no  bearing  on  the  point  now 
under  consideration,  except  as  showing  that  what  is  true  of  a  widow 
inheriting  her  husband's  estate  is,  mutatis  mutandis,  true  of  a  mother 
inheriting  her  son's  estate.  There  the  gift  to  Mdnik-idl,  which  was 
declared  invalid,  was  to  one  who  was  not  next  heir  to  the  son  from 
whom  the  donor  had  inherited. 


*  3ee  ante,  p.  85. 
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The  case  before  Mr.  BraddoQ  reported  in  the  6th  Sudder  Dewanuy 
Adawlut,  p.  36,  is  directly  in  favor  of  the  proposition  contended  for 
by  the  Defendant.  And  the  result  threfore  of  the  older  decided  cases 
is  certainly  not  to  show  that  the  instrument  in  question  was  invalid 
in  law. 

There  is  a  case  on  special  appeal  at  page  457  of  the  Sudder  deci- 
sions, for  18  4*9  which,  though  very  imperfectly  reported,  seems  to  im- 
ply the  right  of  a  widow  to  relinquish  the  inheritance,  in  consideration 
of  maintenance,  in  favor  of  the  next  heir.  Her  power  of  relinquish- 
ment seems  also  to  be  assumed  in  a  case  reported  in  the  Sudder 
Decisions  for  1850,  p.  369. 

The  MS.  case  {Hafizun-nisA  versus  Radha-binod)^  recognizes  two 
other  propositions  which  are  more  or  less  in  favor  of  the  defen- 
dant in  this  case; — 1st,  that  a  widow  can  by  adopting  a  certain  from 
of  religious  life  divest  herself  of  the  estate  and  thus  accelerate  its 
devolution  on  the  next  heir  in  her  lifetime ;  Secondly,  and  this  was 
ruled  by  this  court  in  Kalt-chdnd  Dutt  versus  John  Moore,  that  a  con- 
sent to  the  widow's  disposition  given  by  a  reversionary  heir  who 
afterwards  dies  in  her  lifetime  is  binding  on  his  immediate  descen- 
dants. Such  a  rule  seems  to  be  re^onable  and  convenient,  since 
otherwise  every  disposition  by  a  widow  would  be  in  certain  circums- 
tances voidable ;  but  it  connot,  I  think,  be  put  generally  on  the 
doctrine  of  estoppel,  since  the  sons  or  other  descendants  of  the  deceased 
reversioner  claim  not  through  him,  or  as  the  representatives  of  his 
interest,  but,  as  the  nearest  collateral  heirs  of  the  persons  from 
whom  the  widow  inherited  then  living.  If  for  example  that  person 
had  died  leaving  a  widow  and  two  brothers,  and  one  brother  only  died 
in  the  lifetime  of  the  widow,  the  sons  of  the  deceased  brother  would 
not  take  their  father's  presumptive  share.  They  would  have  no  part 
in  the  inheritance.     The  whole  would  go  to  the  surviving  brother. 

It  is  true  that  Sir  Francis  Macnaghten  at  p.  309,  after  quoting  his 
son's  note  in  the  case  1  Sudder  Dewanny  Adawlut  Reports  62,  draws 
a  conclusion  from  it  which  is  in  the  plaintiflTs  favor,  but  is,  I  think, 
hardly  justified.  He  proceeds  on  the  assumption  that  the  widow's  is 
a  mere  life  estate  ;  that  she  can  convey  no  more  than  a  life  interest, 
and  therefore  that  the  validity   of  her   assignment  to  the  next  heir 

*  Bee,  unU,  p,  78. 
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whether  for  the  whole  or  part  of  the  property  will  depend  on  the 
question  whether  at  her  deaths  he  is  sole  or  joint  heir.  But  this 
Tiew,  IB  not  consistent  with  the  law  relating  to  the  widow's  estate,  as 
laid  down  by  Lord  Gifford  in   Kashi-ndth  Basik  versus  Hara-sundari 

Ddsi  and  followed  by  this  Court  in  Hari-das  Duit  versus  Rangan- 

mani  Dasi. — 

Upon  the  whole  it  appears  to  me  that,  although  the  question  is  not 
iree  from  doubt,  the  balance  of  the  authorities  is  in  favor  of  treating 
such  a  transaction  as  that  which  took  place  between  Ananda-moyi  Debt 
and  KaR'prasarma  Mookerjea,  as  a  disposition  which  the  widow  was, 
with  the  implied  consent  of  KdU-prasanna,  her  husband's  nearest  heir, 
competent  to  enter  into ;  at  all  events  as  one  which  neither  the  sons 
of  KtUi'pra$anna,  nor  the  representatives  of  those  sons,  are  entitled  to 
impeach.  Such  a  conclusion,  if  justified  by  authority,  is  certainly  one 
which  is  agreeable  to  reason.  And  if  that  conclusion  be  sound,  it  fol- 
lows that  on  the  case  made  by  the  bill,  the  plaintiff  has  neither  any 
interest  in  the  share  of  Boidya-nAth  Mookerjea  nor  any  title  to  relief 
in  this  soit. 

I  entirely  agree,  however,  with  Mr.  Justice  Jackson  in  thinking 
that  in  the  circumstances  of  this  case  the  bill,  though  dismissed, 
should  be  dismissed  without  costs  as  against  the  principle  defendants. 
The  other  defendants  must  have  their  costs. — November  21st,  1856- 
Bonlnois'  Reports  Vol.  I.  pp.  120—136. 

In  this  case,  reported  at  page  120,  the  Chief  Justice  is  reported 
to  have  said — *'  Generally  speaking,  alienation  of  the  property  either  by 
gift,  sale  or  mortgage  is  justified  only  by  necessity,  and  requires  the  con- 
sent of  the  husband's  male  relatives,  or  at  least  of  his  nearest  relations." 
We  are  anthorizedby  his  Lordship  to  state  that  for  ^^  and'*  should  be 
read  "  w^  it  not  being  his  intention  to  express  an  opinion  adverse  to  the 
authorities  which  show  that  proved  necessity  will  support  alienation 
for  value  by  a  Hindu  widow. — Ihxd,  382. 

See  also  Doe  on  the  demise  of  Madhu-siidan  D&s  versus  MahendeT" 
lil  Kkin,  and  another.— Bouluois^  Reports^  Vol.  II.  p.  40, 
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CASE  NO-225of  1851. 

Rdm-dhan  BaJchshi  and  others  [defendants^)  Appellants y  versus  Panchd- 

nan  Boss  [plaintiff,)  Karund-moyi  Debi  and  others 

{defendants^)  Respondents. 

Judgment  : — 

C&S6S  ^*    '^^^  plaintiff  comes  in  on  a  purchase  from  the  three 

bearing  on  thevja-     widows,  and  is  opposed  by  the  defendants,  Ram^dhan 

vastha  No.  41.  _,  _  ■%       /»     ^  -»      /•  ^% 

and  others,  upon  the  ground  of  the  sale  from  the 
widows  to  the  plaintiff  being  illegal  upon  right  of  pre-emption,  and 
npon  an  ikrar  alleged  to  h%ve  been  drawn  up  between  Nimdnanda,  the 
father-in-law  of  the  widows,  and  his  brother  Sham-chdnd,  the  father 
of  the  defendant  Rim^dhan ;  he  also  pleads  that  he  is  not  liable  for 
wdsilit,  as  he  was  not  in  possession,  or  for  costs.  We  find  from  the 
record,  that  there  are  three  grandsons  of  Nimananda  still  living. 
They  are  the  parties,  whose  interests  are  directly  affected,  if  the  sale 
by  the  widows  is  illegal,  and  they  are  the  parties  who  ought  to  sue  if 
that  sale  be  contrary  to  law,  but  no  suit  has  been  preferred  by  them. 
The  defendants  might  have  in  failure  of  certain  heirs  a  right  to  the 
disputed  property,  but  it  is  inchoate,  and  until  that  right  shall  have 
arisen,  they  are  not  the  persons  entitled  to  sue  for  infraction  of  the 
Hindu  law  to  their  detriment. 

The  next  point  regards  the  right  of  pre-emption  urged  by  the  defen- 
dants: they  have  never  sued  to  exercise  that  right  and  shown  that 
tliey  are  entitled  to  possession,  after  having  done  that  which  the 
law  prescribes. 

In  regard  to  the  ikrar  of  Nimananda  and  Sdm^hdnd,  the  plaintiff 
was  no  party  to  that  agreement,  if  any  thing  in  contravention  of  it,  has 
been  done  by  the  parties,  or  their  heirs,  the  consequences  of  the  in- 
fraction of  the  deed,  do  not  rest  with  the  plaintiff,  and  no  issue  in  this 
case  can  he  drawn,  as  between  the  parties  to  this  cause  on  that  point ; 
should  there  be  any  ground  of  complaint  between  either  of  the  con- 
tracting parties  or  their  heirs,  their  remedy  is  open,  and  the  grounds  of 
action  in  such  case  should  be  the  infraction  of  the  conditions  of  the  in- 
strument—20th  July  1863,    S,  D.  A.  Decisions,  pp,  641—645. 
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Cask  No.~667  of  1858. 

Gagan-chander   Sen  and  others,    (plaintiffs, )   Appellants   versus  Joy- 
iwrga  alias  Golak-basi  and  others  (  defendants,  )  Respondents. 

II.  Tliis  case  was  admitted  to  special  appeal  on  the  10th  No- 
vember 1858. 

Petitionen  are  plaintiffs  in  this  suit.  They  are  tlie  sons  of  Kirfih 
chander,  who  was  the  adopted  son  of  Kiiiki^rosdd ;  while  the  princi- 
pal defendant,  Joy-  durga,  is  the  widow  of  Oihoy-lochan,  the  adopted 
son  of  Jagat^hander,  who  was  the  son  of  Prdn-kishore^  a  brother  of 
Kilikd^osad. 

PetitionerB  raise  this  action  against  Joy-durgi,  a  childless  widow, 
in  order  to  declare  that  she  is  not  eoropeCent  to  adopt  a  son  to  set  aside 
Qertain  afienation  of  her  deceased  husband's  property,  which  she  has 
effected,  and  to  acquire  possession  of  the  estate  which  came  to  her 
from,  her  deosased  hnsband,  plaintiflb  also  appear  to  have  added  in  the 
plaint  tliat  Jog^dwrgi  was  entitled  to  maintenance  only. 

Both  the  Lower  Courts  have  thrown  out  the  suit,  on  the  ground 
that,  as  Kirti'chander,  the  plaintiffs^  father,  is  alive,  the  plaintiffs 
are  not  competent,  during  his  life,  to  prefer  this  claim. 

The  counsel  for  the  appellant  has  been  unable  to  show  us  that,  under 
any  precedent  of  his  Court,  the  more  distant  reversioners  have,  during 
the  Ixfe-time  of  the  immediate  reversioners,  a  right  to  sue  to  set  aside 
acts  done  by  the  widow ;  but  they  contend  that  this  defect  has  been 
remedied,  as  the  father  of  the  appellants,  who  is  the  immediate  rever- 
sioner,  has  filed  a  petition  in  this  Court,  waving  his  claim  to  the  pro- 
perty, and  a  decision  of  his  Court,  dated  8th  February,  1851,  'Praidd- 
ektmder  Duit,  Appellant,  is  quoted  to  show  that  such  an  application  may 
be  received  even  at  this  stage  of  the  proceedings.  We  concur  with  the 
lower  Conrts  in  holding  that  the  suit,  in  its  present  form,  cannot  lie. 
We  think  that  the  imniediate  reversioners  can  alone  bring  an  action  to 
interiiBre  with  the  acts  of  a  widow  in  possession,  and  that  the  plaintifb 
are  reversioners  in  too  remote  a  degree  to  entitle  them  to  sue  to  set 
ssida  «cts  done  by  tl^e  widow,  or  to  interfere  with  her  management ; 
and  wet  consider  thaf  the  defect  of  parties,  which  is  appare9t  tm  the 
pneat  suit,  eanopt^  now  be  remedied^  aad  the  decision  quoted  by  tbe 
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counsel  is  directly  opposed  to  the  admission  of  a  petition  such  as  is  now 
sought  to  be  filed,  we  reject  the  appeal,  with  costs.—  12th  of  May,  1859. 
S.  D.  A.  Decisions,  pp.  620,621 . 

III.  See  also  the  case  of  Nek-rdm  Lai  and  Brijo-tumdr  Ldl  (defen- 
dants,) Appellants,  versus  Sirja-bana  Sih  (plaintiff,)  and  others,  Res- 
pondents, which  is  printed  at  page  891  of  the  S.  D.  A.  Decisions  for 
1859,  and  dismissed  as  premature,  the  plaintiffs  not  being  the  immediate 
reversioners  and  being  unable  to  show  collusion  on  the  part  of  more 
immediate  heirs  than  themselves. 

Case  No.  943  of  1857, 

Gouri'kania    D is  and  Musst,    Ridhd  Bibi  (plaintiffs,)    Appellants, 
versus  Bhagabati  Dan  and  others  (defendants,) 
Respondents. 
Case  Petitioners,  plaintiffs^  alleged  reversionary  heirs,  sued 

UarioR  on  the  vya-     to  reverse  a  sale  effected  by  the  widow  of  their  uncle 

vasthii  Nos.  44&47.  ,  •  ^ ./  ..  /.  .i.  _.  * 

and  to  get  possession  of  the  portion  of  the  property 
unsold  by  her,  that  she  might  not  waste  it.  Both  the  lower  conrta 
dismissed  the  claim,  because  the  suit  was  not  brought  within  IS  years 
from  the  date  of  sale,  and  because  the  widow  being  alive,  the  suit 
could  not  lie,  as  plaintiffs'  eights  could  only  accrue  on  her  death,  and 
she  might  survive  them. 

Judgment: — 

We  are  of  opinion,  under  the  circumstances  stated  in  the  certificate, 
that  the  plaintiffs  are  not  out  of  time  in  bringing  the  present  suit,  and 
in  fact  that  the  statute  of  limitation,  as  between  a  reversioner  and  a 
Hindoo  widow  with  a  restricted  interest  in  the  property,  or  parties 
claiming  by  purchase  from  her,  is  altogether  inapplicable,  as  the 
widow's  possession  is  in  no  sense  adverse  to  a  reversioner,  neither  can 
the  possession  of  a  purchaser,  fVom  her  be.  It  follows  that  at  any 
period  during  the  widow's  life*time,  it  is  in  the  power  of  the  reversioner 
to  call  in  question  the  exercise  of  the  power  of  alienation  by  the  widow, 
a  power  which  she  can  only  use  under  certain  circumstances,  and  in 
the  proper  use  of  which  a  purchaser  from  her  is  in  a  great  measure 
interested.  When,  however,  the  estate  in  reversion  has  become  one  in 
possession  the  statute  of  limitation  begins  to  run  ;  and  after  IS  years 
from  that  estate,  the  title  of  a  purchaser  from  a  Hindoo  widow  will,  by 
tlie  remedy  becoming  barred,  stand  good,  as  against  the  party  in 
possession. 
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We  think,,  noreover^  tliat  a  suit  like  the  presoit,  to  in  validate  aliena^ 
^  tiona  already  perfected,  and  for  possession  of  the  property  with  a  view 
to  the  prevention  of  waste,*  either  inchoate  or  threatened  will  lie, 
though  of  course  evidence  of  such  a  uature  must  be  procured  as  will 
conrince  the  court  that,  but  for  its  interference,  ultimate  loss  to  the 
heirs  by  succession  will  ensue. — 31st  may^  1858.  S.D.  A.  Decisions, 
p.  11U3. 

CASE  N0.236  OF  1859. 

Rim-^ankar  Sarma  Choudhuri,  {plaintiff,)  Appellant,  versus  Ananda* 
ffWj^i  Debi  and  other$,{deftndant8,)  Respondents. 

C&S6S  I*     1^  appears  that   Srimati  held  possession  after 

be.iru.g  .n  the  Vya-  ^jjg  j^^^^j^  Qf  1^^^  husband,  and  then  made  the  alleged 
gift  to  defendants'  husbands,  but  as  Sri  malt  had,  after 
her  husband's  death,  only  a  life  interest  in  the  property,  and  could  not 
legally  alienate  to  the  prejutice  of  the  reversioners,  and  as,  until  h.*r 
death,  the  right  of  those  reversioners  could  not  fully  accrue,  the  plaiutifT 
need  not  sue  till  after  Si  imatVs  death,  and  as  she  died  within  12  years 
of  this  suit  being  instituted,  we  are  of  opinion  that  the  suit  is  not 
barred  by  the  law  of  limitation. 

We,  therefore,  decree  the  appeal  with  costs,  and  reversing  the  order 
of  the  judge,  remand  the  case  to  be  decided  upon  its  merits. — 20vh 
April  18G0  S.  D.  A.  Decisions,  pp.  508—310. 

Case  no.  777  of  1857. 

Chander-kumar  Hajari,  guardian  of  Sri-kdnta  Hajari  minor  (plaintiff,) 

pamptr  Appellant^  versus   Dwirka-nd.h   Pradhdn,  and  Jaga* 

dambd^  wife  of  Btreshwar   Pradhda,  and  others, 

{defendants,)  Respondents. 

Case  no.  764  of  1858. 

IhoirH-ndlh   Pradhdn,   {defendaui,)  Appellant,  versus  Chander-kwnir 
Hajari,  guardian  oi Sri-kanta  Hajari,  minor,  {Plaintiff,} 
and  others^  {defendants,)  Respondents. 

II.  Held  in  accordance  with  former  precidents  of  this  C9urt,  that  it 
is  competent  to  the  guardian  of  a  minor,  the  first  reversioner,  after  tl^e 
death  of  the  two  intervening  life-tenants,  the  widow  and  daughter  pf 
the  former  owner  of  the  estate,  notwithstanding  that  the  minor's  ri|;ht 
ii  only  contingent  on  hia  surviving  them»  andinay^  therefore^  ifever  yest^ 

16 
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'Id  sue  to  remove  obstructions  out  of  the  way  of  the  first  rerersioiierj 
mud  BO  to  enable  him,  on  the  death  of  the  successiTe  tenants  for  lifift, 
if  he  BurviTes  them^  immediately  to  enter  on  possession. 

Held  also,  that  in  a  suit  of  this  nature  no  application  of  the  statatt 
of  limitations  can  be  made.  The  guardian  need  not  have  sued,  but 
have  left  it  to  the  minor  to  sue  on  his  estate  vesting ;  and,  in  this 
case,  the  minor  would  have  been  aUowed  twelve  years,  from  the  date 
of  his  estate  vesting,  for  the  prosecution  of  his  claim. 

Held  that,  on  the  evidence,  plaintiff  has  been  unable  to  show  that 
the  relationship  between  defendant's  natural  mother  Ananda^moyi,  and 
his  adopting  father  Bireshwar  Pradhdn,  was  first  cousins  once  removed. 
But  defendants  have  shown  by  the  depositons  of  respectable  persons  that 
the  relationship  was  more  remote  and  one  allowing  of  no  objection  on 
'  the  score  of  nearness  of  the  adoption,  which,  as  to  the  act  itself  and  the 
ceremonies  necessary  for  its  performance,  was  rightly  performed. 

Appeal  of  plaintiff  decreed,  with  costs  and  the  statute  of  limitations 
declared  inapplicable  to  the  present  suit,  and  defendants*  appeal  on  the 
merits  decreed.  Costs  of  both  Courts  payable  by  plaintiff. — 24th 
December,  1859.  S.  D.  A.  Decisions,  p.  1692. 

No.  2036  OF  1862. 

Ananda-mohan  Roy  versus  Chander-matii  Dasi  and  others. 

C&Se  By  *^®  Court. — This  was  a  suit  by  the  reversion- 

^hiN^  mw^      *^^    ^^^^    ^^  *  childless  Hindu  widow  to  set  aside 

certain  alienations  made  by  her.    The  Courts  below 

decreed  the  plaintiff's   claim,  making    the  whole  of  the   defendants 

jointly  liable  for  mesne  profits  and   costs.     The  defendant  (especially) 

appealed  to  this  Court,   on  the  ground  that  the  suit  was  barred  by 

the  statute  of  limitations.     It  was  contended  on  his  behalf  that  the  title 

of  the  plaintiff  accrued  at  the  date  of  the  gift  by  the  widow,  dated  the  6th 

Assin,  12  i?,  and  that  a  former  suit  by  plaintiff,  based  upon  this  deed, 

was  nonsuited  on  the,  8th  Augran,  1249.    The  present  suit  was  brought 

■  on  the  15th  Jeyt,  1266  B.  S.     We  are  of  opinion  that  the  suit  is  not 

barred.— It  is  admitted  that  the  widow  died  on  the  S2nd  Maugh  1261, 

'  and  that  the  plaintiff's  title,  as  reversioner,   was  contingent  upon  her 

'  death.    The  plaintiff  had  two  causes  of  action,   one  accruing  on   the 

gift,  atid  the  other  on  his  own  title  as  heir  on  the  death  of  the  widow. 
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Tbe  Judfehaa  found,  as  a  fact^  that  the  ^ft  wat  never  acted  npon^  and 
that  tbe  pooaeaaion  remained  in  the  widow  up  to  the  date  of  her  death. 
Tha  aoeeptanoe  by  the  plaintiff  of  any  title  under  the  gifk,  which,  even  if 
admitted,  ooiild  only  convey  the  widow's  life-interest,  did  not,  in  onr 
opinion^  act  as  a  merger  of  the  plaintiflTs  title  as  heir^  and  thus  defeat 
bis  cause  of  action  under  the  latter  title.— 15th  June.  1868. 

Judgment  affirmed. 
H.  C.  A.  Marshall's  Reports  Vol.  1.  part  4,  p.  547. 

No.— 104  OF  1860. 
Rajani-k&nia  MiUer  and  others^    Appellants,  versus  Prdn-chdnd  Bose 
and  otherSf  Respondents. 

The  appellant,  Rajani-kdnta  MUter,  sued  in  the  Zillah 
C&S6  Court  of  Jessore  to  recover  one-fourth   share  of  a 

^^^^  Bo^  ttfct  J°*"*  family  property,  being  the  share  of  his  mater- 
nal grandfather,  Rim^narsing  Bose^  who  was  one 
of  the  four  sons  of  GokuUchauder  Bose^  and  the  two  defendants,  Prem^ 
ekamd  and  Moti-lil,  whose  fathers  respectively  Rdm-tanu  and  Aim. 
dojfdl  were  two  other  sons  of  the  same  GokuL  Plaintiff  alleged  that  his 
grandmother  Sirja-mani,  Rdm-narsing* s  widow,  his  mother  Sdradd- 
mani,  and  himself,  had  lived  in  the  family  residence  in  common  enjoy- 
ment of  the  family  property,  until  he,  plaintiff,  attained  his  majority 
in  1862,  when  on  claiming  to  be  put  into  possession  of  his  share,  he 
was  turned  out  of  doors  by  his  mother's  cousins,  and  his  rights  denied. 

The  plea  of  limitation  has  not  been  insisted  upon  before  us,  and  it 
is  manifest  that  in  a  case  of  this  nature,  where  the  parties  all  lived 
togather  as  members  of  an  undivided  Hindu  family,  the  plaintiff's  im- 
mediate predecessors  being  females,  there  could  be  no  such  adverse 
posaonion  as  to  support  a  plea  of  limitation. 

Bkit  another  objection  is  taken  to  the  suit,  namely,  that  as  plaintiff's 
maternal  aunts  Bindu-basini  and  Nritya-kdli,  childless  widows,  are  still 
livings  aad  the  i^intiff's  right  to  succeed  is  contingent  on  his  sur- 
nving^  then,  his  suit  is  premature.  These  two  ladies  have  filed,  in  the 
reooffd  oC  tfaia  case,  a  petition  in  which  they  acknowledge  the  plaintiff 
t»  b9  the  rightful  heir,  disclaiming  right  of  their  own,  and  assent 
tatirelj  to  the  suit.  The  Judge,  gratuitously,  as  it  seems  to  us,  de- 
dnee  diat  he  seta  no  value  on  this  petition.  He  says:  ''We  cannot 
be  certain  who  filed  the  petition,  and  wqmen  in  this  country   may  be 
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induced  to  lend  their  names  to  anj  thihg."  We  can  find  no  reason 
for  this  observation.  The  petition  appears  to  have  been  filed  in  the 
usual  way,  through  a  pleader  duly  authorised.  It  is  not  suggested 
that  those  women  had  repudiated  it,  and  we  think  it  must  have  effect. 

But  we  are  asked  what  is  its  effect  ?  Females,  it  has  been  ai^^ed, 
Are  not  at  liberty  to  do  or  assent  to  acts  which  may  have  the  effiect 
of  changing  the  course  of  succession,  and  these  two  ladies'  consent  can- 
not operate  to  give  the  inheritance  in  this  case  to  a  person  who  may 
eventually  not  he  the  legal  heir.  We  consider  this  objection  unten- 
able. A  Hindu  widow,  it  has  been  ruled,  is  competent  to  alienate 
with  the  consent  of  the  next  heir,  an  estate  in  which  she  possesses  a  life- 
interest,  she  has  also  been  permitted  to  convey  the  estate  to  the  next 
heir  himself,  it  is  admitted  that  by  retiring  from  the  world,  as  by  be- 
coming  a  Byraghin^  she  might  immediately  cause  the  succession  to 
devolve  on  the  plaintiff,  and  we  think  that  when  the  plaintiff  raises  a 
particular  question  of  title  with  the  defendants,  which  clearly  his  aunts 
would  be  fully  entitled  to  raise,  and  he  next  after  them,  and  when  they 
expressly  give  up  their  right  in  his  favor  and  assent  to  his  suit,  the 
defendants  cannot  be  permitted  to  object  that  plaintiff  cannot  sue 
until  after  their  death. 

The  Court  then  reviewed  the  evidence  by  which  it  had  been  sought 
in  the  Court  below  to  establish  a  hebah^  and  being  of  opinion  that  it 
failed  to  do,  gave 

Judgment  for  the  appellants. 
3l8t  of  December,  1863.— H.  C.  A.  Marshall's   Reports,  pp.  341—343. 

Hari'dds  Dutt  versus  Rangan-maui  Did  and  others. 

C&S6S  ^*  Hir&'Ull  Mallik  died  intestate,  leaving  one  widow 

btftHngonthe  Vya-  Karuni-movi,  and  four  daughters,  namely,  Naba- 
▼a»thk8Noi.24— 27  ^  , 

44,47&6i.  kumiri    and    the  tliree  defendants    Rangan^manif 

Apurni  and  Kruhna-mani. 

At  the  time  of  Hird-lAlt's  death,  Rangan^mani  was  a  childless  widow, 
t/o^-maai^Bsubsequently  married,  and  produced  two  sons,  Hari-dis  Duit^ 
the  complainant,  and  the  defendant  Singi-eharan,  an  infant  of  tender 
years,  Apurnd  also  married,  and  had  two  daughters  (one  of  whom 
died  shortly  after  birth,  and  the  other  married  and  soon  afterwards 
died,  leaving  a  son  still   alive. )   Krithni-mani  had  been  married  84 

•  Sio  in  orig. 


jears,  but  had  no  ohUd  daring,  that  period..  The  fourth  danghtar 
Naba-kumari  married  after  her  father's  deaths  but  died  long  since 
in  child-birth. 

On  Hiri  laPs  death  his  widow  took  possession  of  his  estate  and  pro- 
perty as  his  representative,  and  held  the  same  during  her  life-time. 
Immediately  after  her  death  disputes  commenced  among  the  daugh- 
terS)  all  of  whom  instituted  equity  suits  against  one  another.  When 
these  snits  were  ripe  for  hearing,  a  decretal  order  was  passed  by  con- 
sent, substantially  to  the  effect  that  liangart^mani  should  wave  all  her 
claims^  and,  on  dismissal  of  her  bill,  should  receive  Rs.  6^,000,  and 
live  rent-free  in  the  family  dwelling  house  ;  that  the  worships  of  the 
idols  shonld  be  enjoyed  by  Bangafi-^maniy  ApurnS  and  Joy-mani  by 
tnms;  that  the  residue  of  the  estate  should  be  divided  between  A/4rnd, 
and  tJof-maiii,  as  the  only  daughters  having  issue,  or  capable  of  having 
iasne  at  the  time  of  their  mother's  death. 

Thef  said  Bari-dds  Dutt,  who  is  a  reversionary  heir  to  the  estate, 
filed  a  bill,  which  alleged  collusion  between  the  defendants,  and 
charged  that  their  acts  were  in  fraud  of  the  reversioners*  interests 
and  a  surprise  on  the  court ;  that  Rangan-mani  as  a  childless  widow 
was  entitled  to  nothing;  and  that  Joy-marii  and  Apurnd  had  but  a  life- 
estate.  It  was  prayed  that  they  might  be  restrained  from  carrying  on 
their  plans  or  committing  further  alienation  or  waste.  A  demurrer 
is  filed  to  the  above  bill. 

The  essential  part  of  the  judgment  passed  by  the  Court  (present 
Peel,  C.  J.)  is  as  follows.  The  objection  is  mainly  based  on  the  na- 
ture of  the  estate  of  the  Hindu  female,  when  heiress,  and  on  that  of  the 
next  in  succession.  The  latter  is  not  a  vested  estate  in  remainder :  it  is 
a  contingent  interest.  The  heiress  takes  as  the  term  implies  by 
devolution  of  the  property  on  her  by  act  of  law,  and  not  by  gift  or  act 
of  a  prior  owner :  she  has  no  power  to  alienate  the  estate  except  for 
certain  purposes:  her  disability  is  general,  her  ability  exeptionable. 
Sir  William  Macnaghten  has  described  it  as  a  trust  estate,  probably  not 
meaning  to  use  the  phrase  in  a  strictly  technical  sense  :  he  says,  she 
i(  a  ''  holder  in  trust  for  others,  so  much  so  that  they  who  have  the 
revcMionary  intereiit  have  dearly  a  right  to  restrain  her  if  she  com- 
mit i^aste.  ^'  This  lu^rds  with  the  opinion  of  certain  of  the  Pandits 
fUtad  by  Lord  Gifford  in  his  judgment  in  the  Privy  Council  here- 
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after  referred  to.  If  the  heir  in  succession  could  not  sue  merely 
because  he  had  not  a  vested  estate  in  remainder,  no  one  else  could 
sue,  and  it  would  follow  that  a  Hindu  widow,  who  cannot  commit 
waste,  who  is  restrainable  quoddm  modo  if  she  do,  might  proceed  to 
violate  her  duty  to  the  estate,  to  exceed  her  powers,  to  pass  the 
limits  imposed  on  her  by  the  law,  to  the  injury  of  the  next  in  succes- 
sion, who  must  remain  a  passive  and  remediless  spectator  of  the  wrong 
done,  while  having  the  nearest  interest  though  not  a  certain  one"  of 
succession.  This  would  be  little  consistent  with  the  maxim  of  a  legal 
remedy  for  every  wrong.  How  idle  would  it  be  to  talk  of  a  restraint 
which  the  law  would  not  enforce  ! 

In  the  case  of  Kdahi-ndth  Basak  and  Rama-ndih  Basik  versus 
Hara-sundari  Ddsi  and  Kamal-mani  D&si,*  (Clarke's  Reports,  p.  91,) 
Lord  Gifford  in  his  judgment  mentions  an  opinion  of  certain  PandUs 
that  the  female  Hindu  heir  may  be  restrained  from  abusing  her 
power  of  disposition.  This  opinion  is  supported  by  the  authority  of 
all  the  text-writers  :  it  is  most  consistent  with  the  general  princi- 
ples of  the  Hindu  law  as  to  females  ;  and  also  perfectly  consistent 
with  reason;  for  surely  there  ought  in  reason  to  exist  some  where 
the  power  of  preventing  an  alienation  against  her  duty  by  one  whose 
power  of  alienation  is  limited  by  the  law,  and  who  owes  a  duty  to  those 
in  succession  to  preserve  the  corpus  of  the  estate.  Yet  of  what  value 
would  be  a  power  of  prevention,  to  which  no  court  of  justice  would 
give  effect  ?  The  Court  therefore  has  no  difficulty  in  coming  to  a 
decision  that  the  suit  is  not  demurrable  on  the  general  ground.  It 
remains  to  be  considered  whether  the  bill  states  a  sufficient  case  of 
waste,  or  misdealing  analogous  to  waste.  No  doubt  the  remedy  should 
not  extend  beyond  the  mischief. 

A  bill  filed  by  the  presumtive  heir  in  succession  against  the  imme- 
diate owner  who  has  succeeded  by  inheritance,  must  show  a  case 
approaching  to  spoliation,  must  enable  the  Court  to  see  that  there  is 
probable  ground  for  apprehending  that,  unless  an  injunction  be  grant- 
ed to  restrain  some  threatened  or  impending  act,  ultimate  loss  to  the 
heirs  who  may  come  into  possession  by  succession  will  ensue.  It  is 
not  enough  to  make  out  that  some  gift  has  been  made  or  some  dis- 
position taken  place,  or  that  such  is  about  to  be  made  or  \o  take  place, 
•which  the  law  would  not  support.  The  estate  of  the  female  owner, 
her  own  personal  estate,  might  be  large,  and  adequate  to  repay  ten 

♦  See  anU,  p.  97  e/  »«^.  * 
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tiinefl  orer  the  alleged  spoliation^  and  there  might  not  be  the  remotest 
prospect  of  loss;  and  the  thing  alienated  might  have  no  specific 
pecaliar  Talae. 

The  case  made  by  this  bill  is  one  which  does  not  appear  to  me  to 
be  at  all   a   probable  one :  indeed  there  is  one  part  of  its  statement 
apparently  inconsistent  with  the  case  of  collusion  ;  a  statement^  name- 
ly of  the  existence  of  disputes  prior  to  the  filing   of  the  bill.     The  ac- 
eoant  which  the  plaintiff  asks^  he  is   clearly  not  entitled  to :  they  have 
nofclungto  do  with  the  suits  of  the  parties^   or  their  mode  of  dealing 
with  them,  nor  with  the  consent  decrees :  nor  whetlier  they  are  pro- 
per decrees ;  nor  whether  the  Court  was  deceived  or  imposed  upon  by 
the  parties  to  the  suit,  except  as  these  matters  may   be  evidence  of  the 
animus  of  the  aliefaation.    They  have  no  tittle  to  complain  of  Rangati^ 
wkawft  being  an  inmate  of  the  family-house,  nor  of  any  grant  to  her 
of  a  Tight  of  residence  therein  for  her  life.     That  alienation   is  not 
wasteful  and  has  no   resemblance  to   it.     If  the  right  is  ill  conferred, 
it  will  not  avail  against  those  in   succession.     Neither  have  they  any 
gromids  of  complaint  in  this  suit  of  the  arrangements  as  to  the  turn 
of  worship :  whether  they  are  proper  or  improper  in  themselves,  they 
do  not  famish  ground  for  a  suit  which  can  be  maintained  only  upon 
the  gronnd  of  waste  or  spoliation  in    the   nature   of  it.     It  does   not 
appear  whether  any  of  the  parties,   defendants,  have  any  separate  estate 
of  their   own:    though    their  mother^s   property   was  JStri-dhan,   yet 
Stri-dkan  devolving  by  heirship  is  subject  to  restraints  on  alienation  by 
the  female  heir,  and  cannot  be  viewed  as  the  absolute  property  of  the 
heir.    It  is  alleged  that  the  money  will  be  lost,   and  fraud   and  decep- 
tion are  alleged;  and  where  deceptive  means  are  employed  there  is  the 
more  ground  for  alarm.     On  the  whole  then  we  think  that  the  proper 
ooorse  is  to  overrule   the   demurrer ;  costs   to  be    reserved   until   the 
hearing,  when  the   Court  will   be  better  able  to  judge,  whether  these 
proposed  dealings  are  wasteful,  or  a  prudent  step  in  the  way  of  a  com- 
pronuae  of  a  claim  to  litigate  which  might  be  ruinous  to  the  estate. — S. 
C.  27th  May  1861.     Bell  and  Taylor's  Reports,  Vol.  11.  part  5.  p.  279. 

Harudds  Dutt^  Appellant  versus  Srimati  Jpurnd  Ddsi 
and  another.  Respondents. 

Oh  Appeal  from  the  Supreme  Court  at  Calcutta. 

The  Right  Hon.  T.  Pemberton  Leith :« 
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II.  Their  Lordships  do  not  think  it  necessary  to  trouble  the  CouAsd 
for  the  Respondent.  This  Bill  is  filed  bjr  a  party  entitled  to  propertj 
secured  during  the  life  of  the  tenant  for  life;  and  the  Bill  proceeds  on 
the  ground  that  the  property  is  endangered  from  the  manner  in  wkich 
the  tenant  for  life  is  dealing  with  it.  The  tenant  for  life  is  the  daugh* 
ter  of  the  intestate  Hird-lal  MuUik.  It  has  been  decided  by  this  Court 
in  the  case  oi  Kashi-ndth  Basak  versus  Uara-sundari  D&si,  after  most 
full  deliberate  argument  and  consideration^  that  the  principles  which  are 
applied  in  Courts  of  equity  in  England,  for  securing  in  the  public  fands 
any  property  to  which  one  person  is  entitled  in  possession,  and  another 
is  entitled  in  remainder^  are  not  applicable  to  the  case  of  property  in 
India^  where  such  property  is  in  possession  of  a  Hindu  widow. 

Now,  the  Bill  alleges,  that,  in  this  respect,  the  widow  and  the 
daughter  stand  in  the  same  situation.  Whether  they  stand  in  the 
same  situation  or  not^  with  respect  to  the  right  of  disposition  of  the 
property,  they  at  all  events  stand  in  the  same  situation  as  to  the  right 
of  ad  minis  tracion,  and  right  of  enjoyment  for  their  lives;  and  the 
principle  laid  down  in  the  case  which  has  been  refered  to  in  this 
Court  was  this,  that  it  is  not  sufficieut  to  say  that  there  is  one  person 
entitled  in  possession,  and  another  entitled  in  remainder,  in  order  to 
induce  the  Court  to  interfere  to  take  the  property  out  of  the  hands  of 
the  individual  who  is  in  possession  of  it ;  but  it  is  necessary  to  show  that 
there  is  danger  to  the  property  from  the  mode  in  which  the  party  in 
possession  is  dealing  with  it,  in  which  case,  and  in  such  case  only,  the 
Court  will  interfere. 

The  law,  therefore,  being  perfectly  settled  by  that  decision,  and  that 
decision  having  been  followed  during  the  time  6ir  Edward  Ryan 
presided  over  the  Supreme  Court,  and  also  his  successor.  Sir  Law- 
rance  l?eel,  it  must  be  considered  as  the  settled  law  of  the  Courts 
in  Bengal. 

The  question  here  is,  has  any  thing  been  shown  in  this  case  to  jus- 
tify  interference,  or  has  the  case,  alleged  in  the  Bill,  been  established  by 
evidence  ?— The  only  evidence  which  exists  being  the  answer  of  the 
defendant.  It  appears  to  their  Lordships,  it  has  not  been  made  out 
at  all.  Can  it  be  said,  that  the  respondent,  who  according  to  tho  ordi- 
nary Hindu-custom,  keeps  in  her  house  a  certain  portion  of  the  money^ 
having  in  the  course  of  thjrae  moftthsj  inyested  Bs,  9&^M0^  three 
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fourths,  or  «l  leMt  two  thirdsi  of  the  money  in  other  securities,  warn 
guilty  of  »  devastavit,  or  shewed  the  slightest  intention  of  committing 
a  ievQtUmt  in  this  respect.  Their  Lordships  are  of  opinion  that  no 
Mich  caae  is  made  out ;  and  as  the  ground  upon  which  the  Bill  was 
filed,  therefore,  entirely  fails,  the  appeal  must  be  dismissed  with  costs. 

We  must  obsenre,  tiiat  if  there  were  any  foundation  for  the  law 
which  has  been  now  contended  for  at  the  Bar,  the  cases  in  which  such 
applications  would  be  made  must  have  been,  we  should  suppose,  ex- 
tremely finequent ;  yet  no  such  instance  has  been  produced,  either  from 
the  NatiTe  or  the  Supreme  Courts  in  wiiich  any  order  has  been  made 
for  such  interference,  except  in  a  case  in  which  manifest  danger,  or 
risk  of  danger,  has  been  proved  to  the  satisfaction  of  the  Court. 

Thdr  Lordships  will  advise  her  Mqesty  to  affirm  this  decree  with 
costs.— Mth  and  15th  July,  1856.  P.  C.  D.  Moor's  Indian  Appeals, 
VoLVLpp.448— 447. 

Doe  am  the  demise  of  Madku-eAdan  Das  versus  Mahender-Ul  Khan 

a$id  another. 

Ejectment  for  land  at  Mednapore. 
jACKsour,  J. — Read  the   following  judgment,   from  which   the  facts 
of  the  case  fully  appear  : — 

Case  The  plaintiflf  is  the  purchaser,  at  a  SherifPs  sale,  of  the 

^Z  ^^M\t  "S'*^  »"d  *i^^e  of  Ry^^  Ojoodet^ram  (properly,  Rikji, 
S'ssw'  *^'  ^  4iodhyi''ramy)  in  the  property  in  dispute,  and  the 
questions  which  we  have  now  to  decide  relate  to 
one-ziixth  of  that  property,  to  which  Rajah  Ojoodee'raiu  would  have 
been  entitled,  had  it  not  been  for  a  deed  of  gift  executed  by  the  widow 
Sankara  Dge,  (properly,  Shankard  Deyi,)  with  his  approval,  in  favour 
of  the  defendants.  The  findings  of  the  Court  at  the  trial  were,  that 
this  deed  was,  in  fact,  executed  by  Saukara  Dye,  aud  that  Rojak 
Ojaodee^ram  and  his  five  brothers  (the  parties  entitled  to  succeed  to 
the  property  on  the  decease  of  Sahara  Dye,  if  they  respectively  sur- 
nvcd  her,)  signed  their  names,  with  the  word  •  approved, '  to  this 
iostromeot.  The  Court  also  found  that,  at  the  time  of  the  execution 
of  the  deed.  Rajah  Ojoodee-ram  was  in  a  state  of  indebtedness ;  that 
tlie  widow  Sankara  Dye  was  aware  of  that  fact ;  that  the  deed  was  au 
arrangement  with  the  view  of  preserving  the  estate  in  the  family,  and 
(bst  OJQpde^rum  signed  the  deed  without  consideration,  and  with  the 
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object  of  defeating  his  creditors.  The  Court  was  therefore  of  opinion 
that  Rajiih  Ojoodee-ram't  interest  in  the  one-sixth  did  not  pass  to  the 
defendants  by  the  deed  of  gift,  and  gave  the  plaintiff  a  verdict  for  that 
portion  of  the  property. 

A  rule  nisi  was  obtained  to  enter  a  verdict  for  the  defendants  as  to 
this  one-sixth,  on  the  ground  that,  although  Rajah  Ojoodee-ram  joined 
in  the  deed  as  a  consenting  party,  with  the  object  of  preventing  his 
creditors  obtaining  his  interest  in  the  property,  yet  that  such  execution 
did  not  make  the  deed  void  as  against  creditors  to  the  extent  of  one- 
sixth.    We  have  now  to  dispose  of  this  rule. 

First,  then,  with  respect  to  the  defendants'  argument  that  they  claim 
under  the  deed  of  Sankara  Dye^  and  not  under  the  consent  of  Rafah 
Ojoodee-ram.  The  nature  and  extent  of  the.interest  of  a  Hindoo  widow 
in  the  property  of  her  deceased  husband,  when  he  dies  without  male 
heirs,  was  long  a  vexed  question. — Sir  Francis  Alacnaghten  considered 
her  interest  to  be  a  life  estate  merely.  Sir  William  Macnaghten 
deemed  it  a  trust  estate.  But  it  seems  now  settled  that  she  takes  as 
heiress,  by  operation  of  law,  a  restrained  estate  of  inheritance ;  her 
disability  to  alienate  being  general,  and  her  ability  to  alienate  exoep- 
tional.  She  is  entitled  to  the  possession  and  enjoyment  of  the  property, 
but  cannot  alienate  it  without  the  consent  of  her  husband's  heirs, 
unless  such  alienation  be  necessary  for  her  own  subsistence,  or  for  reli- 
gious and  charitable  purposes  (such  as  the  dowry  of  a  daughter,  build- 
ing a  temple,  or  digging  a  tank,)  or  in  the  nature  of  a  gift  of  a  portion 
in  favour  of  her  husband's  relatives.  iS^he  fully  represents  the  state  as 
heiress  in  succession,  and  in  cases  affecting  the  property  it  is  not  ne- 
cessary to  make  the  next  heirs  of  her  husband  co-plaintiffs  or  co-defen- 
dants with  her.  There  are  no  such  designations  as  tenants  for  life 
and  remainder  men^  to  be  found  in  the  Hindu  treatises,  and  the  widow, 
and  after  her  decease,  the  next  heirs  of  her  husband  living  at  her 
death,  would  seem  to  take  estates  in  succession  to  each  other. 

The  nature  of  the  interest  which  the  next  heirs  of  the  husband 
have  in  the  estate,  during  the  life-time  of  the  widow,  is  also  to  be  con- 
sidered. It  is  not  a  vested  interest,  for  the  next  heir  of  the  husband 
who  is  to  inherit  cannot  be  ascertained  till  the  death  of  the  widow. 
The  oonolasum  of  Sir  Lawrence  Peel,  in  Harl-dds  DM  versus  Rangan* 
m^fii  DM  that  the  tnteroit  of  the  next  heiri  dari&f  the  Ule.of  the 
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widow^  is  a  contingent  interest^ — would  therefore  seem  to  be  correct, 
and  18  now  the  undoubted  law  of  this  Court.  The  interest  is  of  that 
nature,  however^  that  the  Court  will^  on  the  application  of  the  next 
heir  living  at  the  time,  restrain  the  widow,  from  committing  acts 
of  waste. 

Looking  at  the  instrument  then  as  the  deed  of  Shankara  Dye  alone, 
irrespective  of  its  approval  by  Ojoodee-ram  which  will  hereafter  be  con- 
sidered, we  think  that  the  defendants  could  take  nothing  under  it  after 
the  death  of  the  widow. 

But  in  consequence  of  the  approval  of  Ojoodee-ram  written  on  this 
deed  it  has  a  more  extended  operation.  The  signature  of  Ojoodee-ram 
testifying  his  approval,  may  not  be  a  conveyance  or  transfer  in  the 
popular  sense  of  those  words ;  but  no  writting  is  necessary  for  the 
transfer  of  property  according  to  Hindu  law,  and  a  long  course  of  deci- 
sions has  established  that  an  approval  such  as  this  operates  to  deprive 
Cffoodee-rmn  of  his  rights  as  heir,  and  to  transfer  and  assure  his  contin- 
gent interest  to  the  donee  of  the  widow.  The  case  has  been  argued 
as  if  the  approval  of  Ojoodee-ram  operated  so  as  to  give  Sankara  Dye 
a  power  to  dispose  of  this  property  by  her  deed  absolutely.  Now  it 
may  be  conceded  that,  if  Ojoodee-ram  had  first  conveyed  his  contingent 
interest  to  Sankara  Dye,  that  then  Sankara  Dye  might,  by  a  subse- 
quent instrument,  have  conveyed  her  restrained  estate,  and  the  contin- 
gent interest  of  Ojoodee-ram  to  the  defendants  ;  and  that  such  an  in- 
strument would  have  operated,  as  her  deed.  But  even  in  that  case  the 
widow  would  not  have  been  able  to  convey  the  estate  absolutely,  or  do 
more  than  convey  her  own  estate,  and  what  Ojoodee-ram  had  trasferred 
to  her.  But  the  case  we  are  now  considering  is  of  a  very  difierent 
character.  In  the  present  case,  the  arrangement  is  eflfected  by  one 
deed  of  gift  to  the  defendants,  and  the  conveyance  of  Sankara  Dye,  and 
the  approval  of  Ojoodee-ram,  are  contemporanious  acts,  forming  one 
transaction.  There  was  no  evidence  showing  an  intention  on  the  part 
of  Ojoodee-ram  to  convey  any  power  or  interest  to  the  widow,  and  the 
purport  of  the  deed  of  gift  does  not  support  such  a  theory.  But  whe- 
ther yon  consider  the  deed  as  a  transfer  by  Ojoodee-ram  to  the  defen- 
dants, or  to  the  widow  for  the  benefit  of  the  defendants,  (which  seems 
to  be  nnfonnded  in  fact,)  or  as  the  joint  conveyance  of  the  widow  and 
the  partj  having. the    contingent  interest,  yet  it   is  equally  clear  that 
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Qfoodee-rdm,  by  the  deed  in  question^  deprived  himself  of  all  ri^t 
as  heir^  and  transferred  from  himself  to  the  defendants  that  which  the 
widow  herself  coold  not  alone  convey  to  them.  We  think  the  correct 
view  of  such  a  transaction  is,  that  it  is  a  joint  conveyance  by  parties 
entitled  to  the  restrained  estate  and  the  contingent  interest,  and  thia 
view  is  confirmed  by  a  decision  of  the  Sudder  Coort  in  1849,  and  our 
decision  in  Jidu-marii  Deb\  versus  SdradA-prasanna  MookerjeOy  al- 
though, in  the  latter  case,  I  somewhat  inaccurately  spoke  of  the  contin- 
gent interest  as  a  reversion.  (See  ante,  p.  109.) 

Secondly, — it  was  contended  that  the  interest  of  Ojoodee-ram  was 
of  such  a  nature,  that  it  could  not  be  taken  in  execution,  and  was  not 
therefore,  within  the  meaning  of  the  13th  of  Elizabeth,  chap.  5. 

The  interest  which  OJoodee-ram  had  in  the  property  at  the  time  of 
the  execution  of  this  deed  was  only  a  contingent  interest,  and  such 
an  interest  could  not  be  seized  by  the  Sheriff  under  the  old  law.  This 
case  seems,  the  Advocate  General  contended,  that  although  contingent 
interests  were  not  seizable  in  execution  when  this  deed  of  gift  was  exe- 
cuted, yet  they  are  now  seizable  under  the  provisions  of  Act  VI  of  1855^ 
and  that  we  should  hold  that  the  contingent  interest  of  Ojoodee-ram, 
being  now  liable  to  be  taken  in  execution,  the  deed  transferring  it  was  void 
as  against  creditors.  In  the  absence  of  any  authority  to  the  contrary 
we  think  that  the  operation  of  this  deed,  as  it  affects  creditors,  must 
depend  on  the  estate  of  the  law  which  existed  at  the  time  of  its  execu- 
tion, and  that  it  is  impossible  to  give  the  Act  YI  of  1855  a  retrospec- 
tive operation,  so  as  to  affect  the  deed  of  gift  which  was  executed  in 
1852.  In  the  absence  of  any  retrospective  enactment  declaring  the 
deed  fraudulent,  we  do  not  see  how  we  can  hold  that  a  deed,  which 
was  not  fraudulent  and  void  as  against  creditors  at  the  time  of  its  exe- 
cution, can  become  so  several  years  after,  without  any  further  act  done 
by  any  of  the  parties  to  it. 

We  are,  therefore,  of  opinion,  that  the  defendants  have  established 
the  second  ground  on  which  they  moved,  namely,  that  the  property 
could  not  be  taken  in  execution,  and  that  the  deed  of  gift  was  not 
therefore  void  as  against  creditors  under  the  act  of  the  13th  Elizabeth. 

We  would  also  advert  to  another  point  urged  by  Mr.  Bell,  that  the 
debt  of  Ofoodee-ram,  on  account  of  whiob  the  property  was  seized  and 
aold^  waa  contracted  after  the  date  of  the  deed  of  gift.    Thi»  raiioi 
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« qestion,  often  di80iU9ed,A8  to  the  extent  to  which  future  creditors 
are  affected  by  such  deeds.  But  it  most  be  borne  in  mind  that  the 
finding  of  the  Court  is  not  that  this  is  a  mere  voluntary  deed,  but  that 
it  is  also  a  deed  executed  by  Ojoodee-ram  when  he  was  in  a  state  of 
great  indebtedness^  with  the  view  of  preserving  the  estates  in  the  fami- 
ly, and  defrauding  creditors  generally,  and  it  is  clear  upon  the  autho- 
rities, that  these  findings  would  justify  the  Court  in  holding  this  deed 
fraudulent  against  subsequent  creditors,  if  it  were  necessary  to  decide 
that  point. 

We  think  that  the  rule  must  be  made  absolute,  and  a  verdict  entered 
for  the  defendants  as  to  the  one-sixth  of  the  property  now  in  question. 
S.  C— 27th  May,  1859.     Boulnois'  Reports,  Vol  XL,  pp.  40—47. 

Mu99fm     BtuLc&ni'mani  versus  MussL  Su-lakhyand. 
G&86  Mu$$i.  Bhav&ni-mahi    (  appellant  )  under  a  written 

^^te  tZ^^sT!^  engagement,  alleged  to  have  been  executed  by  Su* 
Si4#.  gandki,    widow    of     Kunwar-ndrdyan  claimed     the 

Zemindaree  left  by  him.  The  Pandits  in  answer  to  the  question  proposed 
to  them  said  ^  supposing  Su-gandhi  to  have  executed  the  engagement, 
withoat  the  assent  of  the  heirs  (by  descent  from  her  husband's  father 
Jadm^rim)  then  living,  it  will  not  avail  against  the  right  of  these  heirs 
to  the  2iemindaree,  which  descended  from  Jadu-rdm  to  Kumoar-nirSyan; 
nor  will  it  establish  any  title  in  the  appellant.''  It  appearing  from 
the  above  exposition  of  the  Hindoo  law,  that  even  allowing  the  engage- 
ment on  which  the  appellant  rested  her  claim  to  be  authentic,  it  could 
not  legally  avail  in  favor  of  the  appellant,  the  Court  of  Sudder  Dewanny 
Adawlot  (present  J.  H.  Harington)  affirmed  the  decrees  passed  against 
the  appellant.— S.  D.  A.  Rep.  VoK  I,  p.  322. 

G&S6  I*  ^^  formerly  held  by  the   Supreme  Court  that  the 

bnringnn  ihaYy*-  wiuow  took  a  movable  property  absolutely,  and  im- 
movable  property  for  life  only ;  but  it  has  since  been 
tbonght,  that  there  is  not  any  ground  for  such  a  distinction,  and  that 
tbe  widow  takes  but  a  life-estate  in  movable  as  well  as  immovable  pro- 
perty.— ^Macn.  Cons.  H.  L.  P.   11. 

In  the  year  1799,  the  Court  seems  to  have  thought,  in  the  case  of 
Dtgdl^Smd  Addi  versus  Kiihari  Ddii,  that  a  woman  (widow)  is  not  to 
like  more  than   an  estate  for  life  in  the  movable  property  of  her 
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husband  ;  and  I  am  Hot  able  to  disoover  why  it  first  began  to  declare 
the  widow  and  mother  entitled  an  absolute  property  in  the  moTaUe 
and  a  life-interest  only  in  the  imraovable  estate. ^Ibid.  p.  20. 

Ill  the  above  year  the  Court  did  not  make  any  distinction  between 
movable  and  immovable  property  in  the  hands  of  a  Hindu  woman. 
After  that  period,  a  distinction  again  originated ;  and  widows  claiming 
as  heirs  of  their  husbands,  and  mothers  taking  upon  partition,  were 
held  to  be  entitled  to  movable  estate  absolutely,  and  to  immovable 
estate  for  life  only.  Widows  and  mothers  so  taking  respectively,  have 
always  been  considered  to  stand  upon  the  same  footing  in  point  of  in- 
terest;— and  in  the  case  of  Kashi-nith  Basdk  and  Rami-nath  Basik 
against  Uaro-sundari  Das),  {ante,  p.  97)  it  was  the  opinion  of  the  Court, 
upon  a  bill  of  review,  that  a  widow  taking  by  the  death  of  her  husband 
was  not  entitled  to  more  than  an  estate  for  life  in  either  movable  or 
immovable  property.  This  was  in  the  year  1818.  How  the  Court 
came  to  distinguisli  between  movable  and  immovable  property,  with 
reference  to  the  rights  of  widows  or  of  mothers,  I  am  not,  as  I  have 
before  intimated,  at  all  informed.  The  Hindoo  law  is  not  sufficiently 
explicit  upon  the  subject,  to  justify  such  a  distinction  ;  and  it  must  be 
admitted,  that  giving  these  parties  a  life-interest  only,  in  each  spc^nes 
of  estate,  will  be  more  just  as  it  relates  to  others,  and  more  beneficial 
as  it  relates  to  themselves. — Idem,  p.  S6, 

I  cannot  but  msh  that  the  law,  as  it  was  certainly  understood  to 
exist,  in  the  case  of  Kasi-nath  Basik  and  liamd-nilh  Btuik  against 
HarO'Stmdari  Uasi  may  be  adhered  to.  The  Judges  were  satisfied 
that  a  distinction  between  movable  and  immovable  property  in  the 
hands  of  a  widow  was  groundless. — Idem-  pp.  23  &  32. 

Qolak'Chander  Chakradartti  \ersns  Musst.  Raj-raji 
and  Joy.^opal  Choudhuri, 

C&Se  '^^^  widow  of  a  childless  Hindoo  sold  the  immovable 

bearing  on  the  ▼/»-  estate  of  her  husband,  assigning  in  the  deed  as  the 
VMtJiiflNo..  41.42,  ,  n  .,.  .      »        . 

26,29,34.45,46&47.  Only  rcason  for  selling  it  her  incompetency  to  the 
management  thereof.  The  sale  was  reversed,  because  such  sale  merely 
for  the  reason  recorded  by  the  widow  is  invalid  under  the  Hindu  law ; 
and  as  it  appeared  that  no  tidings  had  been  heard  of  the  widow  since 
the  inatitatioA  of  the  suit  in  the  ZiUah  Court  in  1806,  at  which  time  she 
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repairsd  to  Benares,  it  was  ordered  that  the  contested  lands  be  placed 
ill  deposit  with  the  brothers  of  the  widow's  husband,  until  she  be  forth- 
comioi^ ;  that  in  the  erent  of  her  being  forthcoming,  proyided  she 
may  not  have  committed  any  act  involving  expulsion  from  her  tribe  and 
exdnsion  from  inheritance,  the  brothers  (appellants)  give  her  imme- 
diate possession.— 27th  January  1816.  8.    D.  A.  Rep.    Vol.  II.  p.  167. 

The  vyavoiihi  delivered  in  the  case  was  -<'  A  woman  cannot  sell  her 
husband's  immovable  estate  to  a  stranger,  except  for  the  completion 
of  the  hosband's  funeral  rites  or  her  own  maintenance,  unless  with 
the  sanction  of  her  husband';}  heirs,  to  whose  control  she  is  subject,  and 
on  whom  on  her  demise  the  succession  will  devolve.  " 

MamgdUmani^  another  of  Kunja-mohun  Roy^  ( defendant y)  Appellant^ 

▼eraoB  R&m^baUabh  D6s,  guardian  of  Kurin-chander  Das, 

[plainiiffs^)  Respondents. 

QBBB  ^^  declaration  in   this  suit  is,  that  the  tdluk   in 

IlShSf  w**^^^  question  belonged  to  plaintifPs  uncle,  whose  widow 
44,47.  sold  it   to   defendants,   Mangal-mani   and   Nil-mani 

Deifa  hnsband,  which  sal^  were  illegal ;  and  therefore  plaintiff  claims 
to  annal  them,  and  obtain  possession.  The  pleas  in  defence  are,  that 
the  plaintiff's  father,  in  collusion  with  one  Mohan-kanta  Roy,  de- 
prived the  widow  of  his  brother  of  the  estate  in  question,  when  defen- 
danf  s  hnsband  assisted  her  to  sue,  and  supported  her  ;  that  she  even- 
taally  gained  a  decree  for  the  property  ;  and  then  to  repay  them,  sold 
10  annas,  and  then  6  annas ;  and  with  the  surplus  of  the  purchase 
money,  bought  another  property.  The  purchase  money  having  there- 
fore b«5cn  expended  in  recovery  of  the  estaj^e,  and  for  personal  support 
and  other  legal  objects,  the  sales  are  perfectly  valid. 

The  principal  Sudder  Ameen  decided,  on  v^-avasthas  called  for  in  the 
case,  that  the  sales  were  illegal,  and  must  be  annulled ;  and  the 
widow  had  shown  her  readiness  to  injure  the  eventual  heirs  of  the 
estate  by  selling  it,  there  was  no  safety  in  putting  her  into  possession. 
He  therefore  ordered  that  plaintiff,  as  next  heir,  be  put  into  possession 
on  eondition  of  duly  paying  over  to  the  widow  during  her  life-time  all 
Om  net  profits  from  the  estate  :  citing  as  a  precedent  a  case  confirmed 
in  ipecial  appeal  by  the  Sudder  Court.* 

•    t^4  NoT«mb«r  1843  ^Ikhi-mani  Debfj  pctiliontr. 
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In  appeal,  nothing  new  has  been  set  forth  or  elicited ;  and  as  the 
sale  was  clearly  illegal^  and  the  decision  of  the  Principal  Sudder 
Ameen  is  just  and  equitable,  it  is  affirmed,  and  appeal  dismissed  with 
full  costs. — Sudder  Dewanny  Adawlut,  12th  September^  1848. 

CASE  NO. — 739  OP  1847. 
Mr,  R.    Larmour,   Manager  of  the   Bengal  Indigo    Company ,   (Defen- 
dant,) Appellant  versus  Musst.   Tripur&,sundari  Ddsi  and 
others,  (plaintiffs,)  Respondents. 

Judgment  : — 

08)S6  ^^^  points  brought  up  in  this  appeal  for  our  decision 

bearing  on  the  Vya.     are:  Ist.-^-The  validity  of  the  niyam-pattro ;  ^nd, — 
Ta8thANo.41.  ^      / 

The  necessity  of  Anna-pur na  to  make  the  transfers 

she  did,  and,  consequently,  her  legal  power  to  make  them,  and  whether 

the  case  should  not   be  remanded   to   the    Principal   Sudder  Ameen, 

because  he  has  not  given  a  dear  opinion  as  to  that  necessity ;  drd.^- 

The  plaintiffs'  right  of  inheritance  as  heirs  at  law. 

On  the  first  point  we  have  not  the   slightest   hesitation  in  stating 

our  entire  disbelief  of  the  alleged  niyam-pattro. 

On  the  second  point,  we  have  to  observe,  that  the  question  of iliMa- 
pirnd^s  power  to  make  this  patni  rests  on  the  legal  necessity,  which, 
Hindoo  law  alone  enlarges,  the  restrictions  which  bind  a  childless  Hindoo 
widow,  dealing  with  property  in  which,  as  such  widow,  she  has  only 
the  life  interest.  No  such  necessity  has  been  shown  to  us.  That  the 
witness  to  the  patni  lease  depose  that  it  was  made  to  provide 
for  the  cost  of  the  religious  ceremonies  of  the  family,  and  of  those  for 
the  soul  of  the  decascd  Chinta-mani;  lastly,  that  the  consent  of  the 
heirs  and  co-sharers,  Harish  and  Ishwar,  was  given,  they  attesting  the 
lease ;  and  that  all  these  circumstances  rendered  the  patni  valid. 

In  all  above  no  such  necessity  has,  in  our  opinion,  been  here  shown 
as  to  justify  Anna-purni,  a  childless  Hindoo  widow,  making  the  patni 
referred  to  in  this  appeal,  and  appropriating  the  premium  derived  from 
assigning  the  property,  in  which  she  had  but  a  restricted  life  in- 
terest, as  patni  taluk,* 

•  This  decision  appears  to  be  inaccurate;  inasmuch  as  any  settlement  or  icmnifer 
made  by  a  Hindoo  widow  of  her  husband's  property  with  the  consent  of  the  then  next 
beirs  of  her  husband,  tlioiild  bold  good  otqh  though  there  wev«  no  legal  ntcessity  for  it. 
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On  the  third  point,  we  find  that  plaintiffs,  as  brothers'  sons  of 
Chimia-majiU,  are,  by  Hindoo  law,  the  heirs  in  prefereDce  to  the  defend- 
mat  MaheMh. 

Under  these  circnmstances,  we  dismiss  the  appeal,  with  costs. — 3rd 
^f  May  1869.     S.  D-  A.  Decisions,  pp.  567—569. 

Case  No.  147  or  1858. 

Durgi-proUd  Rmf  and  others^  (Respondents,)  Petitioners  yersns  Sura' 

dhmni  Debi  Chomdhrini^  {Appellant,)  Opposite  party. 

G&88  ^^^^  i^  A^  application  for  a  review  of  our  Judgment 

baring  on  the  Vy^     in  this  case,  SO  far  as  that  judgment  has   reversed 
4«*  47.  the  decision  of  the  Principal  Sudder  Ameen,  adjudg- 

ing to  the  plaintiffs,  petitioners,  possession  of  the  property  now  in 
the  hands  of  the  widow.  The  learned  counsel  (the  Advocate  General) 
has  argued  that  sufficient  indication  on  the  part  of  the  widow  to 
alienate  the  property  of  her  husband  from  the  reversionary  heirs,  is 
apparent  from  the  attempt  to  set  up  a  power  of  adoption,  and  that 
the  court's  remarks  as  to  the  failure  of  that  attempt  being  sufficient  to 
deter  her  from  future  similar  practices,  are  open  to  question  as  the 
present  failure  is  no  guarantee  she  will  not  have  recourse  to  other 
schemes,  and  the  proof  of  this  attempt  should  induce  the  court  to 
dispossess  her  at  once. 

We  do  noty  however,  see  any  necessity  for  modifying  our  opinion  on 
tliis  pointy  and  we  have  some  doubt  as  to  whether  the  plaintiffs  would 
be  pot  in  to  possession  under  any  circumstances,  as  seeing  that  their 
rights  as  reversionary  heirs  on  the  decease  of  the  widow  cannot  bs 
certain,  and  it  is  on  the  supposition  that  they  will  be  the  actual 
beira  at  that  time  that  the  case  has  any  status  before  the  Court,  a 
matter  which  cannot  be  reckoned  with  certainty  at  the  present 
time.— 26th  July  1858.     S.  D.  A.  D.  p.  1281. 

Krishna  Oobinda  Sen  versus  Lddii-mohan  Thdkur. 
Case  Krishna-tdnta  Sen  having  no  son,  executed  a   deed, 

^ihS£attl44  ^'^^'^'^y  **®  granted  to  his  senior  widow  Ujjal-nuLni 
the  whole  of  his  acquired  property,  in  the  event  of 
Bo  son  being  born ;  but  in  the  event  of  a  son  being  born,  the  property 
was  to  go  to  him.  A  son  was  bom  by  her,  but  died  before  his  father* 
The  property  in  question  was  then  declared  to  be   vested  in  the  son 

18 
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immediately  on  his  birth ;  and  on  his  death,  reverted  to  his  father  as 
his  heir  according  to  Shastra.  On  the  death  of  the  father  it  deToWed 
on  UjjaUmani  who  sold  Taraf  RasCfpur  (part  of  the  property.  )jrrt#Am- 
gobinda  Sen,  brother  of  the  said  Kruhna-kAnta  Sen  deceased  sued  for 
reversal  of  the  sale.  As  the  Coart  saw  that  the  defendant's  plea«— 
that  Taraf  Rasulpur  was  sold  to  defray  the  expenses  of  the  Shrdddham 
of  Krishaa-kinta  Sen^  and  pay  his  debts, — was  not  at  all  established ; 
that  the  contrary  was  proved  by  the  evidence ;  and  that  the  cause 
of  the  sale  assigned  in  the  deed  was  the  inability  of  the  widow  to 
pay  the  public  revenue  assessed  thereon,  they  therefore  reversed  the 
sale^  and  declared  the  plaintiff,  appellant,  entitled  to  succeed  to  the 
property  in  right  of  inheritance  from  his  brother. — SOth  August  1819. 
S.  D.  A.  Eep.  Vol.  II.  p.  309. 

Cask  No-  92. 

Nanda-ldi  Bitbi  and  Madan-l&l  Bdbu^  {plaintiffs^)  Appettant$,  veraaa 
BoUlH  Blbi,  [defendant,)  Respondent. 

Case  No.  93. 

BoUH  Bibi,  Appellant,  versus  Nanda-ldt  Bibu  and  another, 

Respondents, 

CaSO  ^^^  plaintiffs,  alleging  themselves  to  be  next   heirB> 

bewHlngoniho  Vya-  g^g^i  ^q  ^^^  ^jjq  certain  sales  and  settlements  made 
44, 47. 50,  24,  25,  by  BotAH  Bibi,  widow  of  the  late  LAI&  DoyU^ehand 
Bibh  as  prejudicial  to  their  rights,  as  also  to  declare 
a  will,  made  by  the  said  Bibi,  null  and  void,  and  to  have  the  estates, 
movable  and  immovable^  placed  in  their  possession,  a  suitable  ailowanoe 
for  maintenance  being  awarded  to  the  Bibh 

Judgment. — Messers.  A.  Dick  and  J.  Dunbar,  Judges  : — The  questioB 
which  was  first  argued  was — whether  an  action  instituted  by  rever- 
sionary  heirs  against  a  widow  in  her  life-time,  to  invalidate  alienations 
by  her  of  her  husband^s  ancestral  property,  and  to  dispossess  her 
in  consequence,  and  to  obtain  possession  themselves,  will  lie  ?  At  tho 
close  of  the  argument,  we  intimated  our  opinion  that  such  an  action 
will  lie :  that  opinion  was  founded  on  the  following  grounds.  We 
observe  tliat  both  the  precedents,  cited  by  the  pleaders  on  both  sides, 
and  commented  upon,   that  of  1816,    decided   by    Mr.   Ker,*  and 

See  mi$,  pugs,  1^ 
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that  of  1843^  by  Mr.  Dick,  [ante,  p.  135,)  concur  in  this  point.  Mr.  Ker 
declared  inyalid  the  alienation  by  the  widow,  and  gare  possession  to  the 
heirs  until  the  widow  should  reappear.  Mr.  Dick  confirmed  the  decision 
of  the  Lower  Court,  which  declared  the  alienation  invalid,  and  en- 
trusted the  management  of  the  property  to  the  heirs,  reserving  the 
nsufrnct  to  the  widow.  There  can  be  no  question  that  an  action 
for  waste  will  lie^  because  the  Shdstra  expressly  authorises  the  heirs 
to  restrain  the  widow  from  waste,  and  we  consider  this  an  action  of 
a  similar  nature,  and  the  misconduct  alleged  likely  to  be  far  more  in- 
jurious, as  the  purchasers  must  be  aware  that  they  hold  their  purchases 
only  so  long  as  the  widow  survives,  and  one  of  the  acts  complained 
of  goea  so  £Bur  as  to  extinguish  the  rights  of  the  legal  heirs  entirely. 
A  Hindu  widow  succeeds  to  her  husdand's  property,  on  certain  prohibi- 
tory and  restrictiye  conditions.  She  is  prohibited  from  alienating.  Her 
life  intereBt  in  it  is  not  transferable.  In  brief,  she  can  be  considered  in 
no  other  light  than  as  a  holder  in  trust  for  certain  uses.  See  Mac- 
nagh ten's  Principles  of  Hindu  Law,  page  19.  If  she  be  convicted  of 
alienatibn,  she  is  guilty  of  a  breach  of  trust,  and  no  further  confi- 
dence can  be  placed  in  her.  It  is  true,  there  is  no  specific  remedy 
expressly  provided  in  the  Hindu  law  for  such  breach  of  trust.  In 
cases  in  which  the  law  has  not  provided  a  remedy  for  an  evil,  it  is  the 
peculiar  duty  of  curts  of  equity  to  supply  the  omission,  in  accordance 
with  the  spirit  of  that  law.  Now  the  proper  remedy  for  a  breach  of 
trust  is  tlie  removal  of  trust  from  the  party  violating  it. 

The  uses,  however,  on  account  of  which  the  trust  was  given,  should 
be  preserved,  if  possible ;  and  the  reasons  for  which  the  widow  was 
adbcted  to  administer  the  trust,  should  be  respected.  The  natural 
oourse,  then,  for  equity  and  justice  to  proceed  upon,  is  to  remove  the 
widow  from  the  management  of  the  property,  and  to  allow  her  such  a 
maintenance  from  the  proceeds  of  the  property,  as  shall  enable  her  to 
perform  all  the  uses  enjoined  her,  as  widow,  and  as  much  as  shall  up- 
hdd  lier  respectability  and  rank  in  life,  secure  her  from  want  of  every 
kind,  and  leave  her  no  pretence  to  disgrace  her  husband's  family,  or 
to  pursue  immoral  courses.  Such  a  procedure  secures  to  the  widow 
dl  that  the  law  declares  her  right  and  gives  her,  and  merely  prevents 
her  from  repeating  her  disregard  of  the  injunctions  of  that  law.  It,  at 
the  same  time,  secures  to  the  reversionary  heirs  their  right  uninjured 
*nd  unimpaired,  without  subjecting  them  to  expensive  and  vexatious 
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litigations^  to  invalidate  sales  and  obtain  possession  with  perhaps  yean 
of  mesne  profits,  which  of  itselfis  a  sufficient  answer  to  all  arguments 
against  hearing  a  suit  in  the  life-time  of  the  widow.  It  has  been 
argued  that  the  reversionary  heirs  are  the  last  persons  who  should  be 
selected  to  hold  possession  of  the  property,  as  they  are  the  natural  ene- 
mies of  the  widow ;  that  their  interests  are  directly  opposed  to  hers, 
and  that  such  a  course  would  entail  innumerable  suits  on  the  widow. 
They  are,  however,  the  parties  most  deeply  interested  in  the  due  pre- 
servation of  the  property^  and  consequently  most  likely  to  preserve  it. 
The  courts  are  bound  to  care  for  their  rights  as  well  as  for  those  of  the 
widow,  and  as  they  will  bold  possession  only  so  long  as  they  pay  out 
of  the  property  the  whole  or  such  portion  of  the  usufruct  as  the  court 
may  decree,  and  which  may  be  required  to  be  deposited  at  given  times 
into  court,  the  widow  cannot  be  injured,  or  obliged  to  institute  any 
suits. 

It  has  been  held  that  the  Supreme  Court  represents  those  that  by 
the  Hindu  law  are  to  control  and  superintend  widows  in  such  cases. 
This  Court,  therefore^  is  the  proper  authority  to  interfere  for  the  good 
of  all  concerned. — See  Morley,  Volume  I.  page  281. 

Having  disposed  of  the  question  of  the  admissibility  of  the  action, 
we  have  now  to  decide  upon  the  genuineness  and  authenticity  of  the 
anwnati'pattra  put  forward  by  Musst.  Bolaki,  as  justifying  the  acts  com- 
plained of  by  the  plaintiffs.  These  acts  being  the  sale  of  a  garden  in 
1224  B.  S.,  the  grant  of  lands  under  hereditary  mukarrari  patios  at 
inadequate  jamas  on  two  different  occasions,  in  1229  and  1251,  and 
lastly  the  entire  and  absolute  transfer  of  the  proprietary  right  in 
the  estate. 

It  is  known  that  the  family  to  which  the  parties  belong  came  from 
the  west,  and  were  originally  guided  by  the  Mithila  law.  Admitting 
the  property  may  be  disposed  of  under  the  law  current  in  Bengal, 
when  such  a  family  have  permanently  fixed  their  residence  there,  it  is 
but  reasonable  to  believe  that  DoyaUchdnd  would  either  have  taken  the 
precaution  to  have  had  a  deed,  involving  a  disposition  of  his  property 
at  variance  with  the  MithUd  rules,  registered  at  the  time  of  execution, 
or  that  the  widow  and  the  mother  should  have  had  this  strong  evidence 
of  authenticity  assured  to  them,  when  they  began  to  act  upon  the  deed. 
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Upon  the  grounds  aboTt  detailed,  we  have  no  hesitation  in  rejectiDg 
the  tammati-paUrm.  Viewing  the  grant  of  the  mukurrari  tenures,  as  acts 
not  within  the  soope  of  a  Hindu  widow's  authority,  and  regarding  the  late 
tranafar  of  the  whole  of  the  estate  by  MussL  BolikCs  will  to  others, 
aa  an  act  so  prejudicial  to  the  heirs,  and  indeed  so  utterly  subversive 
of  their  rights,  aa  to  go  far  beyond  any  acts  which  could  be  brought 
nnder  fhe  definition  of  mere  waste,  for  which  the  Skdstra  distinctly 
declares  that  Hindoo  widows  to  be  held  resp  onsible  and  restrained,  we 
think  it  our  duty  to  deprive  Mu8$i.  Boldki  of  the  future  management 
of  the  property.  In  doing  this,  however,  we  are  careful  that  she  shall 
loose  none  of  those  substantial  advantages,  to  which  during  her  life- time 
she  ia  entitled. 

In  the  appeal  of  Mu$9t.  SoUH  (ease  No.  98, )  we  confirm  the  de- 
cinon  of  the  Principal  Sudder  Ameen,  with  the  following  modifications. 
We  direct  that  the  plaintiffs  be  placed  in  possession  of  all  the  landed  and 
other  property,  with  exception  of  the  family-mansions,  which  will  conti* 
nne  in  the  possession  of  the  widow  during  life.  They  will  pay  the 
whole  of  the  net  profits,  arising  from  the  several  properties,  into  the 
Snah-coarty  quarterly,  for  the  benefit  of  Musst.  Bol&ki,  during  her 
lifo-time.  In  the  event  of  their  failing  to  fulfil  this  condition,  for 
a  period  exceeding  three  months  after  any  payment  becomes  due,  the 
SSUah-coort  wiQ  report  the  circumstance,  with  a  view  to  having  the 
property  placed  in  the  hands  of  a  sarbarah-kdr  or  receiver.  In  the  appeal 
of  Mmdan  Bab6,  (case  No.  9£,)  regarding  the  rent-free  garden  called 
KkmAJ^ihh^  we  also  confirm  the  decision  of  the  Lower  Court.  The 
garden  was  sold  in  1224*  B.  S«,  and  there  is  prima  facie  evidence  of  its 
having  been  sold,  to  provide  the  means  of  paying  a  debt  due  by  the  de- 
ceased proprietor,  under  a  decree  of  Court.  Such  a  sale  is  valid  under 
the  Hinda  law ;  and  as  the  plaintiffs,  by  their  long  silence,  have  pre- 
vented the  purchasers  from  prodoctng  satisfactory  evidene  to  prove 
that  the  sale  was  made  in  order  to  satisfy  the  decree  referred  to,  the 
latter  are  entitled  to  the  benefit  of  the  presumption,  in  their  favor,  of 
ita  Tnlidity,  without  being  required  to  give  actual  proof. — Sudder 
Devaaoy  Adawlot,  S4th  July  1854.^ 
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Case  No.  S43  of  1858. 
Oolak'mani   Dd$i,  (one  of  the  defendantt^)   AppeUami  Terras  J>M&iia- 
proiM  Kinungo  and  others^  (plaintiffs,)  and  oikerg^ 
(defendants,)  Respondents. 

CitB  No.  244  OP  1858. 

NUyd'nanda  Malati  (one  of  the  defendants,)   Appellant  Teraai  Krishna- 

pros&d  Kaningo  and  others  (plaintiffs,) 

Respondents. 

Case  No.  245  OF  1858. 
Musit.   Anna'pHrnd  Debt  {one  of  tie  defendants,)  Appellant  Tenuft 
Krishi^a-prasid  Kinungo  and  others  (plaintijffs,)  and  others 
{defendants,)  Respondents. 

Judgment  : — 

0ft86  Mcssors.  O.  B.  Trevor  and  6.    Loch. — These   three 

bMrinic  on  tht  Vyv  special  appeals  have  been  admitted  to  try  firsts  whe- 
44,  47&0O.  ther  a  sait  by  reversionary  heirs  to  set  aside  certain 

deeds  of  sale  executed  by  a  Hindu  widow  in  possession,  inasmuch  as  they 
were  made  for  purposes  not  recognised  by  Hindu  law,  to  obtain  posses- 
sion of  the  shares  so  alienated  and  also  possession  of  the  shares  of  the 
property  still  remaining  unsold,  on  the  ground  that  the  widow,  by 
her  conduct,  has  shown  that  she  is  unfit  to  manage  the  same,  can  be 
brought  in  tho  lifc-ti'me  of  the  widow  or  not,  and  secondly,  whether 
on  ordering  that  possession  be  given  to  the  reversionary  heirs,  with 
directions,  that  they  accv-^unt  for  the  profits  of  the  estate  to  the  widow, 
security  should  not  have  been  taken  from  the  heirs  for  the  dae  pay- 
ment of  the  profits  to  her  ? 

There  is  no  question  at  the  present  time  that  snits  by  revmumArr 
heirt»  though  their  interest  is  not  Tested,  but  only  eontingent,  to 
restrain  waste  or  alienations  in  the  nature  of  waste,  by  a  Hindoo 
widow  in  possession*  will  lie.  This  point  has  been  decided  frequently 
both  in  the  Supreme  and  this  Court."^ — ^The  only  qnestion  regmrding 
which  any  contention  can  be  raised  is,  whether,  on  waste  or   on  alie- 

*  $M  CM*#  0^  lf«S-M>  ihtii  rnmis  ig*v«y  ■>■•*  Din.  Tajior  aad  Belft  Bepom  So.t 
9HS  1$5  ;  •»!   (>;»>■*  jwy    naW  T^no*  /tf  aii  IM«t  — fW4  Kc.   I.   ^  ITS.  6ss 
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n&tioQ  being  proved,  it  is  legal  or  proper  to  divest  the  widow  of  posses- 
sion placing  the  reversioners  in  possession  as  receivers^  and  making 
them  liable  to  her  for  the  rents  and  profits  daring  her  life-time. 

We  are  nnable  to  find  any  case  on  the  point  reported  as  having  occur- 
red in  the  Supreme  Court,  but  it  appears  to  us  not  improbable  look- 
ing to  the  principles  on  which  that  Court^  as  a  Court  of  equity,  acts, 
that^  on  bill  filed  and  proof  given  of  illegal  alienations,  of  the  nature 
of  waste,  by  the  widow,  the  Court  would  appoint  a  receiver,  and 
if  it  were  for  the  benefit  of  the  estate,  would  appoint  the  reversioner 
as  such  receiver. 

Taming,  however,  to  the  decisions  of  this  Court,  we  find  tbe  case 
of  iVamaMi/  Bibu  versus  Bolald  Bibi^  which  has,  since  it  was  passed, 
been  the  leading  case  on  the  point  before  us.  In  that  case  alienations 
were  proved  to  an  extent  entirely  subversive  of  the  rights  of  the  heirs^ 
and,  the  deed  of  authorisation  under  which  tney  were  alleged  to  have 
been  made  having  been  declared  invalid,  the  widow  was  deprived  of 
poosessionof  the  property,  which  was  placed  in  the  hands  of  the 
revoBionen  with  directions  that  they  should  pay  the  whole  net  profits 
arising  from  the  several  properties  into  the  Zillah  Court  quarterly. 
In  the  event  of  thefr  failing  to  fulfil  this  condition  for  a  period  ex- 
ceeding three  months  after  any  payment  became  due,  the  Zillah  Court 
was  directed  to  report  tbe  circumstance,  with  a  view  to  having  the 
property  placed  in  the  hands  of  a  Sarbardh^kdr  or  receiver. 

It  is  now  objected,  that  this  decision  is  not  in  conformity  with 
Hinda  law,  under  wliicbi  during  her  life- time,  the  widow  cannot, 
under  any  circumstances,  be  deprived  of  possession  of  her  husband's 
property.  This  objection  mis-apprehends  the  ground  upon  which  the 
decision  objected  to  was  passed.  It  was  not  passed  in  accordance  with 
Hindu  law,  but  in  accordance  with  those  principles  on  which  a  Court 
of  equity  should  act.  Those  principles  regard  the  remedy  to  be  applied, 
and  do  not  affect  the  rights  of  parties  under  Hindu  law,  which  they 
leave  intact. 

We  do  not,  and  cannot,  after  the  decision  of  the  Privy  Council  in 
the  case  of  Kashi-ndtA  Bas&k  and  Ramd-ndth  Basdk  versus  Hara-sundari 
Did  and  KamaUmani  Ddsi,  decided  by  the  Privy  Council,  {ante,  97.) 

•  See  Decisions  of  S.  D.  A.  for  1854,  pp.  S51,373.  Ante,  p.  138. 
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regard  the  nature  of  a  hindu  widow's  interest  in  exactly  the  same 
light  as  it  was  regarded  by  the  Judges  who  decided  the  suit  in  this 
Court  in  1854 ;  but^  looking  upon  it  not  as  a  mere  life  estate,  but  as  a 
restricted  estate  of  inheritance,  we,  in  accordance  with  that  decision, 
think  that,  on  sufficient  proof  by  the  reyersioners  being  given  that, 
but  for  the  interference  of  the  Courts  ultimate  loss  of  them  as  to  tBb 
heirs  who  may  succeed  eventually  will  ensue  from  the  conduct  of  the 
tenant  in  tail  in  possession  of  the  property,  and  with  a  view  of  remedy- 
ing or  rather  of  preventing  such  loss,  this  Court  should  step  in  and 
appoint  a  receiver  to  take  charge  of  the  estate.  The  proof,  though  in- 
ferential, must  be  clear  and  cognet;  and  unless  the  evidence  lead 
inevitably  to  the  conclusion  that  the  heirs  will  be  damnified  if  she  be 
left  in  possession,  the  widow  should  not  be  divested  of  the  possession 
of  her  husband's  estate. 

The  conduct  of  the  widow  may  not  amount  to  what  is  technically 
called  waste ;  but  extending  the  meaning  of  that  term  to  any  illegal 
.  act  of  alienation,  either  directly  or  indirectly  injuriously  affecting  the 
interest  of  the  reversioners — alienations  contrary  to  the  nature  of  her 
estate,  and  therefore  in  the  nature  of  waste, — we  think  that  the  same 
course  should  be  pursued  as  should  also  be  followed  in  a  case  of 
technical  waste. 

In  placing  the  reversioners  in  possession,  it  is  to  be  understood  that, 
in  a  case  like  that  before  us,  they  are  in  possession  not  by  any  right 
appertaining  to  them,  but  simply  as  receivers,  and  on  a  consideration 
that,  as  heirs  in  reversion,  they  have  the  strongest  interest  in  the  well- 
being  of  the  property  entrusted  to  their  care. 

For  the  reasons  then  above  given,  we  see  no  room  to  doubt  that  a 
suit  of  the  nature  of  that  out  of  which  the  present  special  appeals 
have  arisen,  viz.  one  by  a  reversioner  for  the  setting  aside  of  ill^al 
alienation  during  the  life-time  of  the  widow,  coupled  with  a  prayer 
for  possession  as  receiver,  is  maintainable  in  our  Courts.  And  as  the 
Judge  finds,  whether  rightly  or  wrongly,  that  the  alienations  made  are 
so  subversive  of  the  reversioner's  rights  as  to  justify  the  removal  of 
the  widow  from  possession,  in  order,  it  would  seem,  to  prevent  future 
a  acts  of  the  same  nature,  we  see  no  ground  for  interfering  in  special 
appeal  with  the  decision  passed  by  him. 
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As  to  the  second  objectioa  raised  in  special  appeal,  it  is  not  one  to 
wbiek  we  can  listen  in  special  appeal.  The  power  of  the  Courts  to 
appoint  a  receiver  in  such  a  case  being  clear,  the  details  connected 
with  sach  appointment  mast  be  left  to  the  Courts  themselves.  As  a 
general  mle^  on  the  appointment  of  a  stranger  as  receiver,  security 
shoald  be  required ;  but  in  a  case  in  which  the  reversioner  has  been 
appQinted  the  receiver,  his  interest  in  the  retention  of  the  manage- 
ment and  in  the  welfare  of  the  property  may,  in  the  Court's  judgment, 
stand  in  the  place  of  security,  more  s  pecially  as  it  is  always  in  the 
power  of  the  widow  to  move  the  Court  either  for  the  appointment  of 
a  fresh  receiver,  or  for  the  demand  of  security,  should  the  rents  and 
profits  be  not  regularly  paid  over  to  her  as  directed.— 28th  of  February 
1859.     S.  D.  A.  Decisions,  pp.  210—214. 

No.  440  OF  1862. 
IM-iundar  Da$  versus  Hare-krishna  Bds. 
XJbSO  I^^^b  ^^^^  ^^   instituted    by   reversioners   against  a 

^■■^gy  **If7jKi'     Hindoo  widow  and   her  patni-dir^    impugning  the 
act  of  the  widow  in  granting  ihtpatni  as  an  act  of 
waste  prqndicial  to  their  interest,  and  claiming  immediate  possession 
of  tlie  estate,  and  to  set  aside  the  patni  as  invalid. 

Jackson,  J. — This  case  has  been  referred  to  me  in  consequence  of 
a  diffidence  of  opinion  between  the  Judges  who  beard  it  in  the  usual 
eonrae.  On  special  appeal  Mr.  Justice  Steer  would  set  aside  so  much 
of  the  Principal  Sudder  Ameen's  judgment  as  affected  the  rights  of  the 
patmi^dir^  and  Mr.  Justice  Morgan  would  set  aside  the  judgment  in  to- 
|0,  ooosidering  that  the  widow's  act  in  granting  the  patni  gave  rever- 
sioners no  snch  cause  of  action  as  would  sustain  this  suit.  The  case 
has  been  re-argued  before  me,  and  it  is  contended  for  the  special 
respondent,  that  the  paini-dir  has  no  such  interest  as  would  enable 
Iiiai  to  appeal  against  that  part  of  the  deeree  which  regards  the  rights 
of  the  widow,  and  on,  this  point  the  Court  is  referred  to  the  case  of 
BkoU-mdth  Afoduk  appellant*  But  I  am  of  opinion  that  under  Section 
837  of  the  Civil  Procedure  Code,  the  patni-ddr^  defendant,  was  entitled 
to  appeal  upon  the  whole  case.  The  decision  of  the  Lower  Court  pro- 
ceeded upon  a  ground  common  to  him  and  the  widow,  namely,  the 
widow's  inability  to  grant  a  patni.     His   possession  was  her  posses- 

^  BkM^m^A  HoJak  v.  SkUhn^r^ytm  HitMr.  S.  D.  A,  D.  1869.  p.  1616. 
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tion,  and  would  certainly  be  lost  with  her  under  the  decree,  and  more- 
over  he  was  ordered  jointly  with  her  to  pay  the  plaintiff's  costs.  Thia 
appeal  will,  therefore,  I  think,  go  to  the  whole  case* 

The  question  is  now  whether  the  cause  of  action  was  one  upon  which 
the  plaintiff  was  entitled  to  a  decree.  The  Respondent's  pleaders  ui^ed 
upon  the  Court  the  well-known  precedent  of  BoUki  Bibi^  Appellant.* 
That  decision,  not  the  unanimous  decision  of  the  Court,  has  been 
generally  looked  upon  as  extremely  harsh,  and  it  has  been  since  mo- 
dified, especially  by  the  observations  of  the  Sudder  Court  in  the  case 
of  Golak'tnaai  Dasi^  Appellant,!  and  I  think  looking  at  the  light  in 
which  the  status  of  a  Hindu  widow  is  now  viewed,  it  would  always 
be  ruled  at  this  day  that  to  justify  a  suit  for  divesting  the  widow  of 
possession,  there  must  be  clear  evidence  of  acts  on  her  part  tending  to 
injure  the  property,  so  that  interference  of  the  Courts  is  necessary  to 
prevent  ultimate  injury  to  the  eventual  heirs.  The  criterion,  therefore* 
in  this  case  would  be  the  plaintiffs'  success  or  failure  in  showing  that 
nltimate  loss  to  them  would  result  from  the  widow's  act.  1  do  not  see 
that  any  of  the  sort  is  established.  The  Principal  Sudder  Ameen  calls 
the  granting  of  this  patni  an  alienation,  but  I  cannot  see  that  it  is  to. 
It  has  the  effect  of  diminishing  the  gross  sum  which  the  widow  will  re<* 
ceive  by  way  of  rental.  It  cannot  be  doubted  that  she  might  grant  a 
lease  for  years,  or  one  not  going  beyond  her  life-time.  If  on  her 
death  the  next  heirs,  seeking  to  enter  on  the  estate,  should  be  met  by 
the  allegation  of  patni,  they  will  no  doubt  sue  to  get  rid  of  the  in- 
cumbrance and  will  presumably  succeed.  The  attempts  to  oust  a 
widow  invariably  arise  from  family  quarrels,  and  there  is  ample  evidence 
of  such  a  quarrel  in  the  present  case.  But  I  see  no  act  of  waste  on 
the  part  of  the  widow,  and  nothing  which  gives  any  foundation  for  the 
present  suit.  I,  therefore,  concur  with  Mr.  Justice  Morgan  in  re- 
versing the  decree.  It  is  accordingly  reversed  with  costs  of  all  the 
Courts  against  the  special  respondents. 

I  may  add  that  if  this  were  an  honest  suit,  complaining  of  the  psU- 
ni  and  praying  that  it  might  be  set  aside,  or  at  least  that  it  might  be 
declared  good  for  her  life-time  only,  I  should  have   been  dbpoaed  to 


•    Nand'Hl  B<£hu  v.  BUiki  Bxhx.  a  D.  A.  1464,  p.  851.     (J«i/«,  p.  188.) 
t  QoMma>i^  DiCgCw.  Kruhn9'pnu^d  Kdnik^a.  a  D.  A.  18fi94).  Ml,    {AitU,  p.  141) 
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grant  such  a  declaration  with  costs  in  proportion.  But  the  complexion 
of  the  suit  is  different ;  it  calumniates  the  widow  in  addition  to  seek- 
ing to  divest  her  of  possession. 

Decree  Reversed, 
26th  August  1862.     H.  C.  A.  Marshall's  Reports,  Vol.   I.  part  1, 
page  11^. 

Hem-chdnd  Majumdar  versus  Tard-mani  and  another. 
GaS6  Sirja^tnani,   widow   of  Bhoirab-chander,   executed  a 

^^Noil'K  ^^^  ^^  relinquishment  to  //m-oiaW,  acknowledg- 
86,41  ft  43.  ing  and   confirming   an  alleged  transfer  by  h«;r  hus- 

band to  Hem-chdnd,  in  payment  of  his  debt.  Claim  being  preferred 
by  TeUra-manit  mother  of  the  deceased  proprietor  (Bhoirab-chander) 
on  behalf  of  jierself  and  Kii-maiii,  daughter  of  the  deceased^  to 
poueaaion  of  the  estate  during  the  life-time  of  the  widow,  on  the  ground 
of  the  debt  and  transfer  being  false.  The  provincial  court  reversed 
the  xiDak  decree,  and  adjudged  possession  of  the  lands  claimed  to 
Mu9$L  Tirh'tnani.  The  Sudder  Court  admitted  the  appeal  on  con- 
sideratioa  of  the  insufficiency  of  the  proceedings  of  the  Provincial  court, 
and  the  erroneous  adjudication  of  possession  to  Tdra-mani,  who 
obTioosIy  was  not  the  legal  heir  of  Bhoirab-chander,  his  wife  and 
daughter  surviving.  Raumani  was,  on  petition,  admitted  as  joint  Res- 
pondent with  Tara-mani. 

In  answer  to  a  reference  by  the  Court,  the  Hindu  law  oflScers  gave 
a  Vyavasihd  to  the  following  efiect : — *'  If  a  proprietor  of  a  landed 
estate  die  leaving  a  grandmother,  mother,  step-mother,  wife,  unmarried 
daughter,  and  son  of  his  father's  uuclc,  his  wife  succeeds  to  the  sole 
poeseasion  of  the  estate,  but  she  cannot,  without  sufficient  causi*,  or 
the  consent  of  the  above  mentioned  relations,  transfer  the  property  by 
gift  or  sale.  The  widow  may  transfer  the  real  and  personal  estate  of 
her  deceased  husband  in  discharge  of  his  debts,  if  the  amount  of  the 
debt  exceed  or  equal  the  value  of  the  estate  ;  but  if  the  value  of  the 
estate  exceed  the  amount  of  the  debt,  the  widow  is  only  entitled  to  sell 
such  part  as  may  suffice  to  cover  the  debt.  In  order  to  render  such 
sale  by  the  widow  valid,  the  debt  must  be  proved  by  documentary  evi- 
dence, or  the  testimony  of  witnesses,  the  declaration  of  the  widow  .'i  o  ( l 
whether  she  state  that  the  debt  was  acknowledged  by  her  husbaui^  (■' 
merely   herself  acknowledges  the  justice   of  the  debt,  not  being  ad- 
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missible.  If  in  the  present  case^  the  widow  have  transferred  her 
deceased  husband's  estate  in  payment  of  his  just  debts^  and  the 
creditor  under  such  sale  obtained  possession  of  the  estate,  the  other 
heirs  of  the  deceased  are  not  entitled  to  set  aside  the  sale  by  pay- 
ment of  the  debt ;  but  if^  on  judicial  investigation,  it  be  proved  that 
the  value  of  the  estate  exceed  the  amount  of  the  debt,  the  court  may 
pass  such  decision  as  they  judge  equitable.  Debts  incurred  by  any 
member  of  a  family  living  jointly  on  account  of  any  private  concern, 
are  exclusively  demandable  from  that  person  and  his  heirs,  and  not 
from  the  other  members  of  the  family.  Lastly,  although  the  Id-ddvi 
in  question  was  not  in  itself  sufficient  to  convey  to  the  appeallant  the 
proprietary  right  in  the  lands,  yet  if  it  were  established  by  evidence 
(as  stated  in  the  documents  in  question,)  that  the  husband  of  S6rja^ 
mani  had  verbally  made  over  his  share  of  the  joint  est^e  to  Hem-chdnd 
in  payment  of  his  debt,  then  HerH'Chdnd  is  entitled  to  the  lands  in 
question,  and  his  right  thereto  would  not  be  precluded,  although  it 
should  appear  that  the  value  of  the  lands  in  question  exceeded  the 
amount  of  the  debt,  in  payment  of  which  they  were  so  transferred". 

On  consideration  of  the  evidence  taken,  the  Court  (present  Ha- 
■  rington  and  Stuart,  Judges)  were  of  opinion  that  there  was  no  sufficient 
proof  either  of  Bhoirab-chander  having  incurred  the  debt  (on  which 
the  deed  of  relinquishment  ( Id^ddvi)  was  grounded ;  or  of  his  having 
in  his  life-time  made  over  the  lands  to  the  appeallant  Hem-ehdnd. 
A  final  decree  was  therefore  passed,  amending  the  decree  of  the  Pro- 
vincial Court  as  far  as  it  went  to  give  possession  to  Tdrd-maiii,  and 
providing  that  after  the  death  of  Siirja-mani  the  deed  of  relinquish- 
ment executed  by  her  should  not  operate  to  preclude  the  right  of  the 
other  surviving  heir  or  heirs.— 18th  December,  1811,  S.  D.  A.  Bep. 
Vol.  I.  p.  359. 

Case  I-     In  the  case  of  Krishna-gobinda  Sen  and  another 

^thi  No"  m! ''^*"  "^^^^  Gangd^nardyan  Sircar,  the  Supreme  Court 
declared  a  decided  opinion  that  UjjaUmani  (who  had 
inherited  property  from  her  late  husband)  had  no  right  to  make  any 
grant  of  her  interest  in  the  estate,  which  could  enure  beyond  her  own 
life.  The  defendant  finding  that  the  grant  (he  had)  from  UjjaUmani 
would  not  avail  him,  declined  further  contest,  and  verdict  was  given 
for  the  plaintiflf.— Macn.  Cons.  H.  L.  P,  19, 
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Udmdnanda  Makhopidhyay  {Mookerjea)  versus  R&m^ 
krishna  Dull. 
tl.  In.  this  case  it  was  admitted  by  all  the  (then)  Jadges  of  Che  Supreme 
Conrty  that  the  grant  which  was  made  by  the  widow  P4rani  -Ddsi  of  the 
propertfT  she  inherited  from  her  husbaud,  (and  which  it  clearly  appeared 
was  not  made  for  the  benefit  of  her  husband's  soul^)  is  good  for  her 
life;  and  that  if,  after  the  death  of  Ptirani  Ddsi,  the  heirs  of  her  hus- 
band NajfSn  Shdh  shall  proceed  against  Ramdnanda  Mukhophdhyiy 
(the  donee,)  the  ease  will  be  very  different.  I  do  not  foresee  that  hecau 
have  any  defence  as  against  them. — Macn.  Cons,  H.  L.  pp.  19^  SQi 

PRESENT:— 

The  Hon*ble  Sift  Barn  as  PaACocK,  Kt.  Chief  Justice,  and  the  Hon'ble 

A.  T.  Baikes,  H.  V.  BAVLBVy  F.  B.  Kbhp,  and  L« 

S.  Jackson,  Puisne  Judges. 

Cabss  No.  79,  84,  201  and  SIO  of  1862. 
Nos.  78  AND  84  of  1862. 

No.  79- 
MuMti.  GoM/sdb-niaitt  Did,  (Plaintiff,)  Appellant,  versus  Shhm4dl 

BasAk  and  others,  (De/endanti,)  Respondents. 
Begnlar  Appeal,  from  decisions  of  the  P.  S.  A.  of  Dacca. — 
flUHfl  The   question,   which   was  reforred   for  the  consider- 


Tv**^Ai      *^^^   of  a  full   Bench   in  these  appeals,  is  whether 
ilhSL  *     a  conveyance  by  a   Hiudu  widow  of  immovable  pro- 

perty which  she  takes  by  descent  from  her  husband^  is  valid  during 
the  widow's  life,  if  the  conveyance  is  made  for  causes  other  than 
those  allowed  by  the  Hindu  law  ;  and  if  not,  whether  the  reversionary 
heirs  of  the  husband  can  interfere  by  suit  to  cause  the  property  to  be 
ddivered  ap  to  themselves  or  to  the  widow. 

The  caae  has  been  very  fully  and  elaborately  argued  on  both  sides. 
The  principal  authorities  on  the  subject  are  eollect|ed  in  the  Vyavasihi^ 
D^pam9  a  very  useful  book  upon  Hindu  law,  by  Baboo  ShdmA-ckaran 

KattXtana  says : — 
"Lit  the  childless  widow,   preserving  unsullied  the  bed  of  her  lord 
VMlafaidiBg  with  her  venerable  protector,  enjey  the  property,  restrain- 
lag  herself  aatU  her  death.    After  her,  let  the  heirs  take  it."  (Cde- 
brookt'a  Di.  bhi.  Chap.  XI,  Section  I,  paia.  66.) 
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*    Again  : — 

"  The  widow  is  only  to  enjoy  her  husband's  estate.  She  is  not  com* 
patent  to  make  a  gift,  mortgage,  or  sale  of  it."  (Idem.) 

In  Colebrooke's  Digest,  Vol.  III.,  p.  465,  it  is  said  :  — 
"  It  fully  appears  that  the  widow's  disposal  of  her  husband-s  proper- 
ty at  pleasure,  otherwise  tkau  by  the  simple  use  of  it  or    by   donatiou 
for  the  benefit  of  the  lord,  is  invalid." 

Sir  William  Macnaghten,  a  very  great  authority,  appears  to  hate 
been  of  opinion  that  a  gift  or  conveyance  by  a  widow  other  than  fcr 
allowable  cause,  was  void,  not  only  as  against  reversionary  heirs  of 
the  husband,  but  also  as  against  herself.  (See  Macnaghtea's  Hindu 
law,  Vol.  I,  pages  19&20.) 

In  the  case  of  Doe-dem  Banerjea  versus  Banerjea,  the  plaintiff  was 
non-suited.  The  decision  turned  upon  another  poimt,  and  is  no  amtho- 
rity  upon  the  questiou  now  under  consideration,  but  it  is  important  aa 
containing  the  opinion  which  was  delivered  to  East,  C.  J.,  by  Mac- 
naghten, J.,  drawn  up  by  his  son  Sir  William  Macnaghten. 
The  opinion  was  as  follows  : — 

"  If  a  widow  make  a  sale  in  perpetuity  of  her  husband's  landed  pro- 
perty, by  a  deed  to  that  effect,  the  purchaser^  as  she  had  no  V^ht  to 
make  the  sale,  will  not  be  benefited  by  it,  nor  will  he  be  entitled,  in 
virtue  of  it,  to  the  interest  whici  tJie  widoiv  has  in  the  estate*  This  is 
founded  xtpon  the  principle  of  the  sale  being  without  ownership,  which 
renders  it  void,  ab  initio,  and  not,  as  I  before  thought,  upon  the  prin- 
ciple of  a  greater  interest  being  conveyed  by  the  deed  than  the  widow 
was  competent  to  gramt.  The  Pandits  whom  I  have  to-day  consulted 
agree  in  saying  that,  if  one  of  four  brothers  make  a  deed  of  sale  of  the 
whole  patrimonial  property,  it  will  hold  good,  as  far  as  his  share  is  con- 
oerned,  because  the  sale  creates  ownership  in  the  purchaser,  and  not 
the  deed,  which  is  only  proof  of  the  sale,  and  may  be  taken  to  prove  it, 
as  far  as  will  serve  that  purpose,  though  invalid  with  respect  to  the 
conveyance  of  the  property  of  the  other  brothers,  it  is  valid  against 
himself;  and  is  proof  of  his  intention.  Not  -so  in  a  deed  madft  by  a 
widow:  she  has  no  unlimited  proprietary  right  over  any  partaker 
husband's  property,,  but  merely  a  general  usufructuary  right  over  iki 
whale  indiscriminately.   It  is  clear,   therefore,  that  shi   cannot  convey 
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the  whole  in  perpetuity^  but  the  deed  by  which  she  conveys  it  is  void 
ab  iniiio,   as  to  the  sale ;  nor  can  it  convey  the   interest   which  she 
poflseases,   which    (independently   of  its  not  being  transferable)   is  an 
interest  of  a  totally  different  nature  from  that  of  proprietary  right.  *' 
(2nd  Morley's  Digest,  p.  155.) 

The  opinion  that  the  purchase!  would  not  be  entitled  during  the 
widow's  life  was  founded  upon  the  principle,  that  she  had  no  proprietary 
right  over  any  part  of  her  husband^s  property,  but  merely  a  general  usu- 
fruetuary  right  over  the  whole  indiscriminately,  and  that  the  sale  being 
without  ownership  was  void,  ab  initio,  by  the  Hindu  law.  The  opinion 
of  Sir  'William  Macnaghten  was  founded  upon  the  same  principle,  upon 
which  he  also  gave  his  opinion,  in  the  same  case,  that  sale  of  a  father's 
property  by  a  son  during  the  father's  life-time  was  void,  ab  initio,  upon 
the  ground  that  it  was  a  sale  without  ownership  and  was  therefore  not 
bin^ng,  alter  the  father's  death,  upon  the  son,  who  succeeded  to  the 
property  as  his  father's  heir.  Sir  William  Macnaghten  appears  to  have 
considered  that  the  widow  had  no  greater  riglit  in  an  estate  which  she 
takes  by  descent  from  her  husband,  than  a  son  has  in  the  estate  of  his 
&ther  during  his  father's  life-time. 

Thia,  however,  is  not  the  case.  In  Golaci-tnani  Debt  versus  Diffam- 
ber  Def  (Sup.,  November  15th,  1852,)  the  Court  said  : — 

•'  No  part  of  the  entire  interest,  when  the  widow  takes  by  inheri- 
tance, is  in  suspense  or  abeyance  in  any  way,  nor  is  there  a  reversion 
on  a  life  estate,  but  the  whole  interest  is  in  the  toidow.  When  she  takes 
as  heir  under  the  Hindu  law,  she  is  ranked  in  all  treatises  a  heir.  Sir 
Francis  Macnaghten  treats  her  estate  rightly  as  anomalous,  and  other 
writers  treat  it  as  coming  to  her  as  heir ;  therefore,  when  they  term  it 
slso  a  life  estate,  they  mean  that  expression  in  a  sense  different  from 
that  of  a  pure  and  mere  life  estate. "  (Macpherson  on  Mortgages, 
Sri  Edition,  page  25.) 

The  Court  goes  on  to  say : — 

*'  It  has  been  invariably  considered  for  many  years  that  the  widow 
folly  represents  the  estate ;  and  it  is  also  the  settled  law,  that  adverse 
TOMCssion  which  bars  her,  bars  the  heir  also  after  her,  which  would  not 
be  flw  case  if  she  were  a  mere  tenant  for  life  as  known  to  the  English 
^w,""  {Idem,  p,  27.) 


1 52  VYAVASTHAlDAJlPANA. 

See  also  the  case  of  Kc^ii-niih  Basdk  and  another  versos  Hara^ 
9undar%  DM  and  another,  in  the  Privy  Conncil,  24th  June,  1826, 
(Gierke's  Reports,  p.  91,  and  Montriou's  eases  in  Hinda  Law,p.485) 
from  which  it  would  seem  that  the  widow  takes  more  than  a  life  estate. 
See  also  c/arfti^ma^t  Z)«^' versus  SarodA-prasanna  Mookerjen  (l.Boxdnoia' 
Reports,  p.  129  ;  Macpherson  on  Mortgages,  Srd  Ediiton,  p.  28.) 

In  6  Moore's  Indian  Appeals,  p.  433,  Harudds  Duii  versus  Sfimaii 
Ap&rva  Disi,  it  was  held  that  the  title  of  a  widow  to  her  husband's 
property,  though  a  restricted  one,  was  not  in  the  nature  of  a  trust. 

There  are  some  decisions  in  the  Sudder  Court  in  which  it  has  been 
held  that  the  conveyance  does  not  operate  as  against  the  widow  daring 
her  life-time.  There  are  others  in  which  the  conveyance  has  been 
allowed  to  operate  against  her  during  her  life-time. 

In  Hem-chander  Mozumddr  versus  Tiri-mani  {18th  December,  18II, 
S.  D.  A.  Report,  Vol.  I,  page  359,)  it  was  declared  by  the  decree  that 
a  deed  executed  by  the  widow  should  not,  after -her  death,  operate  to 
preclude  the  right  of  the  surviving  heirs,  leaving  it  to  operate  daring 
her  life-time.  {Ante,  p.  147.) 

In  Krishna-gobinda  Sen  versus  Ganga^nirayari  Sircar,  the  Supreme 
Court  declared  a  decided  opinion  that  a  widow  had  no  right,  other 
than  for  allowable  causes,  to  make  any  grant  of  her  interest  in  the 
estate  which  could  endure  beyond  her  own  life.  (Sir  F.  Mtenai^ten's 
Cons.  Hindu  law,  page  19.  See  {Ante,  p.  148.) 

In  the  case  of  Bdmdnanda  Mukhopddhydy  versus  Rdnukriihua  DuU 
{Idem,  pages  19  and  20,)  it  was  admitted  by  all  the  Judges  of  the 
Supreme  Court  that  the  grant  which  was  made  by  a  widow  of  property 
inherited  from  her  husband,  and  which,  it  clearly  appeared,  was  not 
made  for  the  benefit  of  her  husband's  soul,  was  good  for  her  life. 
{Af^e,ip.  149.) 

In  Kdshi-ndth  Basdk  and  another  versus  Hara^sundari  Ddsi  and  an* 
other,  in  the  Privy  Council,  to  which  we  have  abready  referredp 
Lord  GifFord,  after  reviewing  the  opinions  of  the  different  Paifdit9g 
observes :— • 

'*  The  result,  as  it  appears  to  me,  of  these  different  opinions,  is  Uutr^ 
that  they  all  agree,  as  I  have  already,  stated, /Aa/  the  widow  flimKi 
iundari  Ddsi  is  entitled  to  absolute  possession ;  that  she  has,  for  cerMt^ 
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f,  a  etear  autlorUy  to  dispose  of  her  husband's  property ;  she 
doii  far  religious  purposes,  including  dowry  to  a  daughter^  and 
makimg  gifts  and  donations  to  the  husband's  family ;  but  they  differ  in 
tMsz  tie  Court  Pandits  say  that  if  she  alienates  the  property  for  other 
purposes^  without  tie  consent  of  the  husband's  relations,  it  would  be 
invalid;  the  others  say  that,  though  she  would  incur  moral  blame,  if 
9fpUedfoT  purposes  not  allowed,  yet  the  act  would  be  valid  as  against 
the  rdatunu  of  the  husband-,  in  that  respect  the  four  pandits  differ  from 
thejNiaifi/lt  of  Ae  Court,  founding  their  opinion  upon  the  doctrines 
oontuned  in  the  Ratna-kara  and  Chinta-mani  which  were  not  over- 
mled  by  the  Diga-bhdga  and  Ddya-tattwaJ^  (JyavaathA  Darpana 
page  1S8.  First  Edition.) 

It  appears  also  from  the  same  judgment  that  two  other  pandits  were 
^MttifiiWI,  and  were  asked  whether  they  agreed  with,  or  differed  from, 
the  op&nioDa  <tf  the  Court  pandits.    Their  answer  was : — 

'^  We  agree  upon  all  points  with  the  opinions  given  by  the  Court 
pamtBls  yesterday,  with  this  exception  :  they  yesterday  stated  that  gifls 
of  movable  and  immovable  property  made  by  a  widow,  for  other  than 
allowable  causes,  were  not  valid  against  herself  or  the  next  heir  of  her 
husband.  We  agree  with  them  that  such  gifls  are  not  vaild  as  against 
the  next  heir  of  her  husband ;  but  we  say  that  they  are  valid  as  against 
the  widow  who  could  not  reclaim  them,  whereas  the  heir  is  entitled  to 
do  so/'  (Idem.) 

In  Fulton's  Reports,  page  73,  Kdiuchand  Dutt  versus  Moore  and 
others,  Ryan  C.  J.,  says  : — 

''  That  a  grant  made  by  a  widow  for  her  own  life  is  good,  has  been 
decided  in   this  Court. " 

Upon  the  whole,  after  considering  all  the  cases  upon  the 
subject,  we  are  of  opinion  that  a  conveyance  by  a  Hindu  wi- 
dow, for  other  than  allowable  causea,  of  property  which  has  des- 
cended to  her  from  her  husband,  is  not  an  act  of  waste  which  destroys 
the  widow's  estate  and  vests  the  property  in  the  reversionary 
heirs,  and  that  the  conveyance  is  binding  during  the  widow's  life. 
The  leveraionary  heirs  are  not,  after  her  death,  bound  by  the  convey* 
anee ;  bat  they  are  not  entitledj  during  her  life-time,  to  recover  the 

20 
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property  either  for  their  own  or  for  the  use  of  the  widow,  or  to  compd 
the  restoration  of  it  to  her.  If  the  widow  in  any  case  be  imposed  up- 
on and  induced  to  execute  a  conveyance  by  fraud,  the  conveyance  witt, 
in  such  case^  as  in  all  other  cases  of  fraud,  be  void. 

It  has  been  urged  that  the  reversionary  heirs  may  be  prejudiced  if 
they  cannot  sue  for  the  property  during  the  widow's  life,  for  after  her 
death  it  may  be  difficult  to  procure  tlie  necessary  evidence  to  show  that 
the  conveyance  was  executed  for  causes  not  allowable ;  and  that,  in 
the  case  of  movable  property  such  as  money  or  valuable  securities  ir- 
reparable injury  may  be  done  to  the  reversionary  heirs  by  the  grantees 
making  away  with  the  property  during  the  widow's  life,  or  in  the 
case  of  immovable  property,  by  couiniitting  waste.  But  our  deci- 
sion will  not  preclude  the  reversionary  heirs,  even  during  the  life-time 
of  the  widow,  from  commencing  a  suit  to  declare  that  the  convejrsoee 
was  executed  for  causes  not  allowable,  and  is  therefore  not  binding 
beyond  the  widow's  life.  Nor  will  it  deprive  the  reversionary  heirs, 
.  during  the  life  of  the  widow,  of  their  remedy  against  the  grantee  to 
prevent  waste  or  destruction  of  the  property,  whether  movable  or  im- 
movable in  the  event  of  their  making  out  a  sufficient  case  to  justify 
the  interference  of  the  Court. 

Our  opinion  will  be  reported  to  the  Division  Court  by  which  the 
question  was  referred  to  us,  for  their  iiifonnatiou  and  guidance.* — H.  C. 
A.  7th  of  April,  186  k  The  L'.?«:al  Romrmbrancer  No.  1  Vol.  1. 
pp.  4  to  6. 

This,  and  the  three  decisions  inmiediatcly  preceding  it,  cannot,  it 
is  submitted,  be  reconciled  in  all  respects  with  the  fundamental 
principles  laid  down  in  the  paramount  authorities  on  the  Hindu  law 
as  current  in  this  country,  I  mean  the  Daya-bhafja  of  Jimita-valuma 
the  founder  of  the  Bengal  doctrint*,  the  Odya-tattwa  of  Rajhu-nandana 
according  to  whose  doctrine  our  religious  ceremonies  are  performed, 
the  Daya-krama-sangraha  and  commentary  on  the  Ddrja-bhaga  by  Sri- 
krishna.  Those  principles  are : — '*  The  widow  is  only  to  enjoy  her 
.  husbaHd^s  estate :  she  is  not  competent  to  make  a  gift,  mortgage  or  sak 
of  it.     Let  the  childless  widow,  preserving  unsullied  the  bed  of  her 

*  An  elaborate  aud  interesting  criticism  is  written  upon  this  decision  hy  Mr.  J.  Cocbm» 
m  learned  Barrister  of  long  standing  and  great  experience.  Vide  letter  subicribed 
I  ftTaretfi*  in  tho  SuppkmcBt  to  tlM  EngUsh-niaB  of  11th  Jnly.  18G4. 
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lord,    and  abiding   with  her  venerable   protector,   enjoy  with  moder- 
ation, the   property  until  her  death.     After  her  let  the  heirs  take 
it."     (Dhd.  hha.  p.  180,    Da,  kra,  sang,  p.  3.)     "With  moderation/'] 
being  abstemious/'     (SrUkrishrta^s  commentary  on  the   Ddya-bhdga.) 
*'  For  women  the  heritage  of  their   husbands  is  pronounced  applicable 
to  use.     Let  not  women  on  any  account  make  waste  of  their  husbands' 
weaJjtb. — This  use  even   should   not  be  by  wearing  delicate  apparel,  or 
indulging  in  other  luxuries,   but  since  a    widow  benefits  her  husband 
by  the   preservation   of  her  person,  the  use   of  property  sufficient  for 
that  purpose   is  authorised.     In  like  manner  (since  benefit  of  the  hus- 
band is  to  be  consulted,)  even  a  ^ft  or  other  alienation  is  permitted  for 
the  completion  of  her  husband's  funeral  rites.     Accordingly  the  author 
says  :  '  Let  not  women  make  waste.  '     Here  '  waste  '  intends  expendi- 
ture not  nsefiai  to  the  owner  of  the  property. — Hence,  if  she  be  unable 
to  mhmX  otherwise,    she  is  authorised  to   mortgage  the  property  ; 
or,  if  otiU  UBfeble,  she  may  sell  or  otherwise  alien  it :  for  the  same 
reason  is  eqosDy  applicable.    Let  her  give  to  the  paternal  uncles  and 
other  reli^ns  <^  her  husband  presents  in  proportion  to  the   wealth 
tw  the  benefit  of  his  departed  soul.     With  their  consent,  however,  she 
msT  bestow  gifts  on  the   kindred   of  her   own   father  and   mother.^' 
(Vide    Dd.bhi.p   1S2;  Da,  kra.   sanj.  pp.  4,5.     Ante,  pp.  45—51.) 
The   DAya-iattwa   also  lays   down  the   same   principles.*     From  the 
above  principles  the  conclusion  drawn  in  the   Vivada-bhangdrnava,  the 
translation  whereof  is   called  CoLhrooke's  Digest,  is  as  follows  :— "  It 
fully  appears   that   the   widow's  disposal  of  her  husband's  property  at 
pleasnip,  otherwise  than  by  the  simple  use  of  it,  or  by  donation  for  the 
benefit  of  her  lord,  is  invalid."-  Cnkb.  Dig.  Vol.  III.  p.  465. 


*  Tlw  fol1owin<|;  pan^agos  are  consi  lered  to  give  a  consisteni  interprctatiou  of  ilia 
fanidiiieiiul  principleu  of  Hindn  law  as  above  quoted  .— 

*'  Her  i^x  as  well  as  her  worMly  inexj)erience  expose  the  property  to  destruction 
vid^Dat    benefit  to  the  dect'a8«d.     To  protert   ifie^e  difl'erent   interests  fhe  law  provides : 

jji^ l^Mit  the  widow  f>hail  only  have  the  urc  of  the  property;  2nd1y,  that  her  husband's 

kittdred  nhaU  be  her  guardiAns ;  and  Srdly,  that  the  next  of  k'n  to  the  husband  shall  tak« 
Ui  propenj  aftiT  her  death.  The  enjoyment  of  the  property  is  given  her  upon  two  oondi. 
Ujb,.  I,  thai  she  remains  chaste;  II.  thnt  she  does  not  make  waste.  The  widow  is  thus 
iaberri^t  as  wife  en/iV/^c/ to  enjoy  the   property   of  her  deceased  husband,  and  a»  heif 

[lo^lQily  it  for  his  spiritual  benefit.  Generally,  she  cannot  make  gifts,  or  sell  ov 
I  ^le  property,  because  after  her  death  the  property  is  to  go  to  the  next  heir 
of  brr  buAbmnd ;  but  when  a  sale  or  mortg^ige  becomes  neceuary  for  any  indiapensabls 
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As  to  the  remedy  provided  for  (in  the  last  of  the  dedsions  in  qnestion,) 
namely^  ''Nor  will  it  (meaning  the  decision  in  question)  deprive  the 
reversionary  heirs^  daring  the  life  of  the  widow,  of  their  remedy  against 
the  grantee  to  prevent  waste  or  destruction  of  the  property,  whether 
movable  or  immovable^  in  the  event  of  their  making  out  a  sufficient 
case  to  justify  the  interference  of  the  Court, ''  it  can  not,  it  is  sub- 
mitted, in  most  cases  prevent  the  waste  or  loss  of  the  property  to  the 
reversioner ;  for,  not  to  speak  of  the  movable  property,  which  can  be 
made  away  with  under  many  devices,  specially  by  bankruptcy,  bat 
the  decision  in  question  has  enabled  the  grantee  to  waste  or  destroy  the 
immovable  property  irretrievably  by  default  under  the  Revenue  laws  as 
now  in  force  and  several  other  means,  and  the  property  may  be  lost  for 
ever  to  the  reversioner  before  he  could  have  recourse  to  the  remedy 
provided  for  or  be  successful  in  making  out  a  sufficient  case  to  justify 
the  Court's,  interference,  which  in  that  case  would  be  too  late,  and  ot  no 
avail.  Although  it  is  not  denied  that  the  interest  of  him  in  remainder, 
is  well  worthy  of  the  law's  protection,  yet  the  way  in  which  the  remedy 
is  prescribed  comes  to  this— that  one  has  a  right  to  a  thing,  which 
another  is  provided  with  means  to  deprive  him  of.  A  better  remedy, 
therefore,  should  at  least  be  provided  for,  so  that  such  property  may 
not  be  wasted  by  grantees  under  any  device,  but  remain  safe  and 
isecured  for  the  reversioners. 
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dutjr,  religious  or  secular,  or  for  her  mainteiiAuce,  it  is  yalid,  beeaute  dntiet  mutt  be 
performed,  and  she  has  a  right  to  her  maintenance  from  the  property;  and  whenever  gifta 
are  made,  or  the  property  is  sold  or  mortgaged,  for  the  spiritual  benefit  of  her  husband, 
it  is  valid,  because  the  heir  takes  the  wealth  for  that  purpose  and  not  for  his  own  benefit. 
As  the  spiritual  benefit  of  the  deceased  and  his  ancestors  is  promoted  not  only  by  the 
funeral  oblations  made  by  her,  but  also  by  the  rites  performed  by  his  relatives,  in  whioh 
he  becomes  a  partaker,  she  is  directed  to  make  presents  to  the  paternal  uncles,  and  other 
relatives  of  the  deceased  in  proportion  to  her  wealth  for  the  sake  of  his  funeral  ritei. 
The  payment  of  his  debts  is  a  moral  as  well  as  a  legal  duty;  and  the  marriage  of  iB 
unmarried  daughter  is  a  moral  duty,  which  after  his  death,  devolves  upon  his  wife; 
whatever  is  done  necessarily  for  these  purposes  is  consequently  valid.  The  validity  of  a 
gift,  a  mortgage  or  a  sale,  must  therefore  be  determined  by  its  peculiar  ciroumatanoet. 
In  the  disposal  of  property  by  gifts  or  otherwise,  the  widow  is  subject  to  the  control  of 
her  husband's  family,  and  the  only  general  rule  laid  down  by  law  is;  '*  Let  not  a  wife 
make  waste  of  her  husband's  property,"  and  by  '*  waste"  is  meant  ''expenses  unprodoctive 
of  benefit  to  the  owner  of  the  property."  Qifts  to  her  own  family  do  not  of  coone  pro* 
duoe  any  such  benefit,  unless  they  should  come  within  the  general  nature  of  alms,  and 
are  therefore  invalid,  if  made  without  theconseut  ot  her  husband's  kindred."— Bib.  Is 
pp.  75—76,  Sects.  l«i-.l«6. 
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l%e  decinons  in  qaestion  are  also  substantially  irreconciliable  with 
fbe  FriTj  Coondl's  decision  cited  below^  which  the  Courts  of  British 
India  aie  bound  to  follow.  From  the  circumstance  of  no  mention 
thereof  being  made  in  the  last  of  the  decisions  above  cited^  it  may  be 
if  the  Honorable  Judges  of  the  High  Court  who  passed  such 
had  at  all  seen,  or  at  least  consulted,  that  excellent  decision 
of  the  highest  tribunal,  which  is  entirely  consistent  with  the  funda- 
mental principles  of  Hindu  law,  as  current  not  only  in  Madras,  but 
also  IB  the  Schools  of  Law  of  the  other  presidencies. 

The  CoOedar  of  Masulipaiafn,   Appellant,  and  Cavaly    Vancata 
Narainapah,  Respondent. 

On  Appeal  from  the  Sudder  Adawlut  of  Madras. — 

Thar  Locdahips'  Judgment  was  pronounced  by  the  Lord  Justice 

Turner. 
Qmig  The  Hindu  widow,  it  was  argued,  has  an  estate  of 


I  tlM  TjMr     inheritance,  not  a  life  estate ;  the  orifirinal  estate. 

I  ijlga      9S    24  '  o  J 

S5^27,S9,S6,4it4s. '  it  is  said,  devolves  on  her  in  a  course  of  succession 
derived  from  the  husband,  who  had  in  him  an  estate  of  inheritance, 
which  she  takes  as  heir,  yet  what  is  this,  in  effect,  but  to  apply  the 
English  law  r^^ulating  the  descent  of  lands  in  fee  simple  from  au- 
to heir  ? 


It  is  elear  that  under  the  Hindu  law  the  widow,  though  she  takes 
as  heir,  takes  a  special  and  qualified  estate.  Compared  with  any 
estate  that  passes  under  the  English  law  by  inheritance,  it  is  an 
aaomaloua  estate.  It  is  a  qualified  proprietorship,  and  it  is  only  by 
the  principles  of  the  Hindu  law  that  the  extent  and  nature  of  the 
qualification  can  be  determined* 

It  is  admitted,  on  all  hands,  that  if  there  be  collateral  heirs  of  the 
hnabandj  the  widow  cannot  of  her  own  will  alien  the  property  ex* 
oept  tar  special  purposes,  for  religious  or  charitable  purposes,  or 
those  which  are  supposed  to  conduce  to  the  spiritual  welfare  of  her 
husband^  she  has  a  larger  power  for  disposition  than  that  which  she 
posiesses  for  purely  wordly  purposes.    To  support  an  alienation  for 
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,  the  last  she  xpnst  show  necessitj.  Oa  the  other  handy  it  may  .be 
taken  as  established;  that  an  alienation  by  her  which  would  not  others 
wide  be  legitimate,  may  become  so  if  made  with  the  cons^pt  of  ]her 
hnsband*8  kindred.  But  it  surely  is  not  the  necessary  or  l^al  Qpn- 
sequence  of  this  latter  proposition  that  in  the  .'absence  of  collateral 
heirs  of  the  huisb^nd,  or  on  their  failure,  the  fetter  on  the  wiiow'^s 
power  of  alienation  altogether  drops.  The  exception  in  favK^r  of  gli- 
enation  with  consent  may  be  due  to  a  presumption  of  law  that 
where  that  consent  is  given  the  purpose  for  which  the  alien^tjm  is 
made  must  be  proper. 

Nor  does  it  appear  to  their  Lordships  that  the  constructioii  of 
Hindu  law  which  is  now  contended  for,  can  be  put  upon  the  principle 
'  of  "  cessante  ratione  c€99at  it  ipsa  lex,  "  It  is  not  merely  for  the  pjro- 
tection  of  the  material  interests  of  her  husband^s  relations  that  the 
fetter  on  the  widow^s  power  is  imposed.  Numberless  authoritiea,  from 
Manu  downwards,  may  be  cited  to  shpw  that,  according  to  the  prin- 
ciples of  Hindu  law,-  the  proper  state  of  every  woman  is  one  of  tute- 
lage ;  that  they  always  require  protection  and  are  never  fit  for  inde- 
pendence. Sir  Thomas  Strange  (See  Strange  on  "  Hindu  law, "  Vol. 
I.  p.  242)  cites  the  authority  of  Manu  for  the  proposition  that,  if  a; 
woman  have  no  controller  or  protector,  the  King  should  control  or 
protect  her.  Again,  all  the  authorities  concur  in  showing  that,  aooord- 
ing  to  the  principles  of  Hindu  law,  the  life  of  a  widow  is  to  be 
one  of  ascetic  privation  (  2d.  Colebrooke's  Dig.,  459. )  Henee,  pro- 
bably, it  gave  her  a  power  of  disposition  for  religious,  which  it  denied 
to  her  for  other,  purposes.  Those  principles  do  not  seem  to  be  con- 
sistcnt  with  the  doctrine  that,  on  the  failure  of  heirs,  a  widow  be- 
comes completely  emancipated ;  perfectly  uncontrolled  in  the  disposal 
of  her  property ;  and  free  to  squander  her  inlierited  wealth  for  the 
purposes  of  selfish  enjoyment. 

Their  Lordships  cannot  but  think  that,  if  the  consequences  of  the 
failure  of  heirs  of  the  husband  were  such  as  they  are  now  argued  to 
be,  there  would  be  some  decisions  on  a  case  so  likely  to  have  happened 
before ;  or,  at  all  events,  that  there  would  be  some  trace  of  so  startling 
an  exception  fo  the  general  rule  of  Hindu  law  touching  females  tak- 
ing by  8UQC>9^^\OM  t)ie  property  of  males,  in  the  text  writers  and 
«ommQ9iti^ton»- 
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Tkcir  Lordshipd  are  dT  opinion  that  the  restrictions  on  a  Hindu 
indow's  powe*  of  itUttiation  are  inseparable  £W)m  her  estate,  and 
X\uA  tbrir  e&i§(eikce  <Joes  not  depend  on  that  of  heirs  capable  of  taking 
on  W  death,  it  follows  that  if,  for  want  of  heirs,  the  right  to  the  pro- 
peftjj  w  fer  as  it  bos  not  been  lawfully  disposed  of  by  her,  passes 
to  the  etoWD.  The  c?rowh  must  have  the  same  power  which  an  heir 
woaUl  have  ot  protiedting  its  interests  by  impeaching  any  unauthorized 
efiAuitioli  by  the  widow,— 29th  and  80th  of  Noyember  1861.  Moore's 
Indnn   Appeals  Vol.    VIII.    Part.  3.  pp.  599— 558. 

As  the  right  of  the  husband's  heirs  becomes  vested  after  the  widow's 
'death,  under  authority  of  the  text  "  after  her,  let'  the  heirs  take  it ;  "  * 
it  follows  then,  that : — 

^  52.  Those  of  the  nearest  relations  of  the  hus- 
VyBCVBSuUI.  Ijj^j  j^j.g  alone  entitled  to  inherit  who  survive 
the  widow.f 

And  not  ihe  heirs  of  those  who  lived  at  the  time  of  the  husband's 
dMk,  but  died  during  the  life  of  the  widow. 


rchander   Choudhuri,  Appellant^  versus  Shambhu^chander 
Choudhurif   Respondent. 

Cft86  ^-     Lakkkyi-ndrayan,  the  proprietor  of  a  four  anna 

beariag  tm  th«  vy«-     gharc  of  the  property  in  dispute,  died  leaving  three 
sons,   Shdnuchander,    Gobinda-chander  and  Rudra- 
dander.     Gobind-cbanfler,    the    second  brother,    died  in  the  Bengal 
jear  1 190,  childless,   but  leaving   his  widow.     His  two  brothers  took 
posiession  of  his  share     of  the  estate,   alleging  that   he  had   made  a 
gifkofitto  them,  but  his  widow   RadhA-mafiX  sued  them,   and  ulti- 
mately  obtained  a  decree  in  her  favor  in  the  Court  of  Sudder  Dewauny 
Adawlat,  and  she  got  possession  of  the  portion  enjoyed  by  her  husband 
daring  his  life-time.     S/iam^chander  the  eldest  brother,  and  father  of  the 
plaintiff  Shambku-chander,  died  in  1819,  and  Ridha^mani,  the  widow  of 
GMmda-ckander ;  died  in  1821.    The  claim  of  the  plaintiff  was  for  half 
the  property  left  by  RadhA-maai,   to  which  she  had  succeeded  on  the 
death  of  her  husband  by  a  decree  of  the  Court  of  Sudder  Dewanny 
AdawlaC.     It  was  aJleged  on  behalf  of  the  plaintifl^  that  his  father  and 

*  See  ante,  p.  45. 
t  KWr  Mmd.  H.  I.  Vol,  I.  pp.  26,  27; 
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the  defendant  had  entered  into  an  agreement^  to  the  effect  that^  on  the 
death  of  RAdhd-mani,  they  should  equally  divide  between  them  the 
property  held  by  her,  and  that^  in  the  event  of  eithw  dying  before 
R&dhd-mani,  the  representative  of  the  deceased  brother  should  share 
equally  with  the  survivor.  It  was  urged,  in  reply,  that  no  such  agree- 
ment as  that  alleged  by  the  plaintiff  had  ever  been  executed,  and  that, 
according  to  the  Hindu  law,  the  plaintiff  had  no  legal  claim  to  any 
portion  of  the  property  left  by  Rddhi-mani,  bis  father  having  died 
during  her  life-time.  The  third  Judge  of  the  Dacca  Court  of  appeal 
gave  judgment  in  favor  of  the  plaintiff. 

Stutra-chander  Choudhuri,  being  dissatisfied  with  his  decision,  appeal- 
ed to  the  Court  of  Sadder  Dewanny  Adawlut,  and  the  cause  came  to  a 
hearing  on  the  16th,  17th,  18th,  and  I9th  of  July  1821,  before  the  officia- 
ting Judge  (W.  Dorin,)  who  recorded  his  opinion  to  the  following 
effect :  This  claim  appears  to  have  been  instituted  for  the  recovery 
of  half  the  estate  which  was  held  by  Gobinda-chander  Choudhuri,  and 
which,  on  his  death,  devolved  on  his  widow  Ridha-mani.  A  decree 
has  been  passed  by  the  Court  below  in  favor  of  the  respondent, 
partly  on  the  ground  of  an  alleged  special  agreement,  and  partly  on 
the  general  law  of  inheritance;  but  with  reference  to  the  question  of 
law,  it  appears  necessary  to  investigate  the  matter  more  fully.  From 
the  English  version  of  the  Ddya-bhdga,  of  the  Diya-krama^aangraha^ 
and  of  the  Vivada-bhanffdrnava,  compiled  by  Jagan-nUha  Tarka- 
panchdnana,  and  translated  by  Mr.  Colebrooke,  as  well  as  from  the 
Vyavasthas  delivered  by  the  Pandit$  of  the  Court,  in  the  case  of 
Rudra-chander  Sinyh,  petitioner,  in  the  case  of  Sri-ndr&yan  Roy  and 
others  versus  Bhayi-jhi^  and  from  the  opinion  delivered  by  the  Pandils 
in  this  case,  agreeably  to  the  requisition  of  the  Dacca  Court  of  appeal, 
it  appears  to  be  an  established  maxim  of  law,  that,  in  the  case  of 
landed  property  devolving  on  a  woman  by  the  death  of  her  husband 
the  right  of  her  husband's  heir  begins  to  accrue  from  the  date  of  the 
death  of  the  widow,  not  from  the  date  of  the  death  of  her  husband. 
Consequently,  of  the  husband's  heirs,  they  only  can  be  entitled  to  the 
inheritance  who  are  living  at  the  time  of  the  widow's  death.  The 
right  of  him  who  dies  during  her  life-time  is  entirely  forfeited,  and 
cannot  devolve  on  his  son.  This  doctrine  has  been  established  by 
former  legal  expositions.  Although  there  is  some  difference  between 
the  Hindu  law  as  current  in  Pumenh  and  the  rest  of  Bengal,  yet  there 
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k  no  differenoe  of  opinion  on  tUs' point,  all  agreeing  tbat  a  wi4ow 
wcoeeda  in  de&ult  of  a  ion,  i^randson  and  great-rgrandson,  and,  aL- 
Hftoa^ilie  widow  is  restricted  from  transferring  the  property,  yat 
she  is  dearly  an  heir,  an3  .has  an  indefeasible  jright  of  succession. 
With  regard  to  the  opinion  famished  by  the  Pandits  of  this  Court 
at  the  requisition  of  the  Dacca  Court  of  Appeal,  it  is  certain  either 
that  the  question  was  not  stated  correctly,  or  that  the  purport  ofijt 
was  not  eleavly  understood  by  law  ofBcers.  It  is  fit,  however,  that  the 
PmmMU  shonld  have  an  opportunity  of  explaining  their  :meaning,  and 
that  the  same  question  should  agaip  be  proposed  to  them.  On  the  8th 
of  August  the  cause  came  on  again  before  the  Third  and  Officiating 
Judges  (S.  T.  Goad  and  W.  Dorin),  the  Pandits  having  delivered  an 
amended  reply  to  the  following  effect :  '^  Under  the  circumstances 
now  stated,  the  widow's  husband's  younger  brother  will  succeed  to  the 
^property  which  had  devolved  on  her,  and  the  son  of  his  elder  brother 
will  ncft  be  entitled  to  any  portion  of  it,  b^^use  the  property  of  a  man 
which  bad  defdved  on  his  widow  will,  if  at  her  death  he  had  neither 
daoghter  nor  daughter's  son,  nor  parents,  go  to  his  brother,  to  the 
exdusion  of  his  brother's  son ;  the  right  of  a  brother's  son  being  su- 
bordinate to  that  of  a  brother.  The  right  of  the  husband's  heirs  does 
not  accrue  on  his  death,  but  on  the  death  of  his  widow ;  because  the 
following  is  the  prescribed  order  of  succession  to  the  estate  of  a  person 
leaving  no  male  issue :  First  the  widow  succeeds,  then  the  daughter, 
next  the  daughter's  son,  then  the  father,  next  the  mother,  then  the 
brother,  then  the  brother's  son,  and  so  forth.  The  rights^^of  these 
individuals  accrue  consecutively,  and  therefore  as  long^as  one  holding 
the  prior  right  exists,  the  right  of  the  heir  whose  claim  is  posterior 
cannot  come  into  operation.  This  is  the  case  in  the  present  instance 
with  the  widow,  the  husband's  brother,  and  his  brother's  son.  Now, 
as  it  has  been  explained  that  the  widow  succeeded  absolutely  and  hy 
tiie  ordinary  law  of  inheritance  to  her  husband's  property,  a  suitable 
reply  has  been  given  conformably  to  the  doctrine  contained  in  the 
Diga  bhdffa,  the  Ddya-'krama^anffraha,  Vtvada-bhangarnava^  and  other 
authorities  current  in  Bragal.  Au;thorities  i-t-Jaomyavalkta,  Vishnu, 
VaiBAT  (or  Ybidpha)  Manu,  an^d  VaiHASPATi^qited  in  the  Ddya-bhaga^ 
*c''  OffOe,  PP-.28,  24^  1 26.) 

4|tera|mnMllpft^fl)xy^  m^  of  theoliher  documents 

KmmfffA'^i^^fimM i^  ISS^m^ A2Aciiiting  fudges noorded 
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their  opinion  that  the  younger  brother  of  the  deceased  GoMnda-cAaM^^ 
-der,  who  was  alive  at  the  time  of  the  widow's  deaths  was  alone  en- 
titled to  the  property  which  had  devolved  on  her.  They  were  farther 
of  opinion,  that  the  authenticity  of  the  alleged  agreement  had  by 
no  means  been  proved,  and  consequently,  that  the  claim  of  the  res- 
pondent, whether  founded  on  that  document  or  on  the  law  of  inhe- 
ritance, must  fall  to  the  ground.  The  decree,  therefore,  of  the  Court 
below  was  reversed,  and  judgment  was  given  in  favor  of  the  appellant 
awarding  him  possession  of  the  property  in  dispute  with  mesne  pro- 
fits.—8th  August,  1821,  S.  D.  A.  R.  Vol.  Ill,  p.  106. 

MussL  Joy^mam  Debt  Appellant  versus  Rim-joy 
Chtmdhuri,  RespondetU. 

II.  It  appeared  from  the  plaint,  that  ah  eight  anna  portion  of 
Mouzah  Kurna-dhora,  was  the  hereditary  talook  of  Hari-charan  Chou- 
dhuri,  the  plaintifPs  father-in-law,  and  on  his  death  was  enjoyed  in 
coparcenery  by  his  four  sons,  R&m-iinta  Choudhuri  (the  plaintiff's 
hiusband,)  DevaH-nandan,  Dharani-dAar  and  Kili-prasad,  who  all 
lived  together  as  a  joint  and  undivided  family.  DharinUdhar  died  in 
1181  B.  S.,  leaving  his  widow  Suradhani  without  issue.  The  three 
surviving  brothers,  subsequently,  while  living  together,  purchased  a 
five  anna  share  of  Mouzah  Pungaon,  &c.,  out  of  the  profits  derived 
from  their  ancestorial  estate.  Kali-pras&d  died  childless  in  1201  B. 
S.,  leaving  his  widow  Mussi,  Shakhi  Deb4,  still  living.  The  two  re- 
maining brothers,  namely,  the  plaintiff's  husband  and  Devaki-nandan, 
after  living  together  for  a  long  time  on  friendly  terms,  quarrelled  and 
separated  in  the  year  1215  B.  S.,  and  referred  their  dispute  about 
their  respective  shares  of  the  landed  property  to  the  arbitration  of 
Moiduvi  Nisdr  Ali,  Munhsi  Dewm  Mdn-gobinda,  and  Mtr  Khairdi 
AU,  who  divided  the  property  equally  between  them,  merely  award- 
ing, as  maintenance  to  the  widows  of  the  deceased  brothers,  the  pro- 
fits during  their  lives  of  their  respective  shares  (which,  on  their  death, 
were  to  revert  equally  to  the  surviving  brothers,)  payable  by  the  sur- 
viving ones ;  that  of  Shakhi  Debt  by  Devaki-nandan,  and  that  of  Su- 
radhani Dehi  by  JR(im-it(in^a,  the  plaintiff's  (appellant's)  husband.  The 
plaintifl^s  husband  died  in  Assin  1216  B.  S.,  leaving  two  sons,  minors, 
by  name  Rdm-kumir  Choiuihuti  woS^  R&f^kumir  Choudhuri ;  wlien 
the  defendants  fotdUy  ionk  poaaemim  of  the  land«  in  dispute^  which 
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bj  the  award  of  the  arbitrators  bdouged  to  the  plaintiff  in  her  hus- 
biod'a  right,  and  allowed  her  maintenance  only.  She  therefore  now 
med  for  the  recovery  of  her  husband's  share^  which  the  defendants 
refoaed  to  restore. 

The  defendant  Devaki-nandan  Chaudhuri,  stated  in  answer^  that  his 
fiither  ffari-eharm  Choudhuri  sold  four  anna  portion  of  the  above 
anoestral  estate  to  Guru-prasid  Mujumddr,  and  that  he  (the  defen* 
dant)  had  pnrdiased  it  with  his  own  money  from  the  heirs  of  that 
person ;  that  a  three  anna  share  of  Mouzah  Pungaon  was  bought  at 
public  auction  by  his  younger  brother  I^dli-prasdd  solely  on  his  own 
account ;  that  on  his  death,  his  widow  had  succeeded  to  the  posses« 
sion  of  it,  and  that  therefore  the  plaintiff's  suit  for  the  recovery  of 
it  was  inadmissible  against  him  (the  defendant ;  )  that  a  two  anna 
diaze  of  Mousah  Pungaon,  &c.^  was  purchased  and  engaged  for  by  him- 
adf,  exduaifdy,  and  that  tiie  plaintiff's  statement,  that  it  had  been 
bought  with  the  profits  derived  from  the  ancestral  estate  was  alto-^ 
gelher  &be,  that,  although  the  defendant  and  the  plaintiff's  husband 
conaenied  to  the  arbitration  of  Mauluvi  Nisir  Alt  and  the  others,, 
yet^  as  he  (the  defendant)  was  absent  through  illness,  and  the  depb* 
siticma  of  his  witnesses  had  not  been  taken  in  his  presence,  he  was 
ignorant  of  the  grounds  of  their  award.  The  other  defendant  did 
not  appear  to  plead. 

The  Zillah  Judge  passed  a  decree  in  favor  of  the  plaintiff,  awarding 
her  possession  of  the  share  sued  for,  on  the  ground  of  the  decidion 
of  arbitrators. 

DewM-nandan  appealed  to  the  Calcutta  Provincial  Court  from  the 
above  decriee,  aflbming  that  one-fourth  of  the  lands  belonged  to  Sura^ 
ikani  Debt^  since  deceased;  whose  heir  he  (the  appellant)  was. 
Byiiag  shortly  after  the  admission  of  the  appeal,  he  was  succeeded  by 
his  Boa  Rdnujoy  Choiidhuri, 

The  Senior  and  the  (Meiating  Judges  of  the  Court  of  Appeal 
psased  a  decree,  amending  the  judgment  of  the  Zillah  Court,  and 
awarding  to  Musst.  Joy-manif  as  guardian  to  her  minor  sons,  posses- 
lion  of  her  husband's  shares,  and  to  Ram-joy  Chotuthuri^  as  heir  to 
Smrm-€UmU  JkH  (deceased  widow  of  Dharani'dhar,)  of  her  husban^'^ 
ahaie,  on  the  ground  of  opinion  of  the  Pafdit,  that  "  if  Mnsst.  Sura- 


JOUiH  (^idbW^df  Z>*c^'MlA^)  diedf  during  the  Ufeutime  of /)€9bM« 
fHiidM,  her  late  hudlkfid^ii^  brother,  he,  and  after  hk  death,  hk 
«bti^,  tIf'Otild  crticdij^  fib  ffi^  foiirth  shaM  whiirili  belonged  to  the  iaid 
Bharani-dhar, 

The  pi^6iit  appellant  preferred  a  petition*  for  a  special  appeal  to  the 
Sndder  Coart  The  case  came  to  a  hearing  before  the  Third  Jodge 
(J.  Shakedpear,)  who  was  of  opinion  that  the  decree  of  the  Provin* 
dal  Court  ought  to  be  reversed,  and  the- judgment  of  the  Zillah  Court 
founded  on  the'  award  of  the  arbitrators,  affiirmed.  The  case  was 
then  referred  to  the  Second  Judge  (C.  Smith,)  who  did  not  concur  in 
Ibe  above  opisiion. 

Hie  case  was*  nex<  brokigbi  before  the  Chief  Judge  (W^  Lejroesler)- 
acnd  the  Officiiitulg  Judge  ^.  H.  Harington.)  The;^  de^oM  it  nedd»^ 
sory  to  CDisstdt  the  PandUs  (m  the  \im  of  imhientaned  aj^plicaUe  tot 
the  amr,  and  the  following  was  the  sttbsCanee  of  theiitf  opnlMbn  dtfi- 
vered  in  reply  to  the  quesGons  of  the  Coort :  ''If  Mu»i4  SuHrMUumi^ 
widow  of  Dharani'd/Uir,  died  during  the  life-tinte  <if  hisr  brotheir  fimr- 
ti^nandan,  and  of  the  wido#  and  s6ns  of  lUm'kiMa  ChtkidJkir4,i  Wr 
dther  of  his  brothers,  De^'dki-Handan  is  etdttsiydy  entitled  to  the  share 
of  Dharani'dhar :  inasmuch  as  a  brother,  according  to  the  Hindu  law, 
succeeds  before  his  nephew.  If,  in  consequence  of  the  award  made 
by  arbitration,  Rim-kintd  Ch&udhuri  obtained  poiitteion<tf  his  own  tod 
6t  Dhdfani-dhar^i  shaf^,  tod  gave  maintenance  to  MUuU  Sutd-ikani 
out  of  the  profits  of  it,  still  he  cannot  legally  succeed  to  the  ihare 
dvCring  tlie  life-time  of  Sura^hafd  inasmuch  aa  a  widow  lA  entitled 
to  the  pi^operty  of  her  de»oeased  husband  :  and  if  MuuL  Swa^dhani 
died  subsequently  to  the  death  of  BAm^inia,  Devaki^nandan  is  en- 
titled to  succeed  to  her  husband's  property^  being  his  proper  heir^  to 
the  exclusion  of  his  nephews  {lUm-kdnia^s  mhm.)  Tins  is  the  Hindu 
law  as  laid  down  by  the  authorities  prevalent  in  Bengal.  Authorities. — 
i!h6  text  ot  JieTNi'AVALKYi,  and  Vishktt,  cited  in  the  D&ya-btiiga.  '* 
^See  tkUi,  t>p>.  i^M^  ^^  PaadUs  had  t>reVioilsly  stat^,  in  te^  to 
a  qii^imi  tnrdtkmnded  lb  t&em  by  Mr.  ffiidkespear,  that  on  the  death 
of  a  widow,  dtt  ^hcMh  ptof^eiriy  had  devolved  at  tiie  death  of  her  hue- 
biiMlitiie  widoNT  of  iiiMbet  brother  was  not  under  toy  droute^Cuttcea 
viMMgnitedMtohelfV^BiilAlfaw.        . 
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The  Cotft  itiekfS  no  leaioii'  tt^  ftltM^.tke  deMM  df  the  Frovinciat 
CoBrl,  it  tru  AtuDy  aflSme^  and  l£e  appeal  dismisaed  with  ooata.— ^ 
Mt  Jamuuey,  1848.  8.  D.  A.  R.  V<fl.  lit  p.  289. 


Or  Tfil  DAtOOfiTBR'a  iiaOT  or  »UCCB88I0N. 
Aa  ihoae  peraona,  who  are  exhibited  in  the  text  "  the  wifoi  sold  the 
dani^ten^^  ftc-^to  bethe  hmt  heira  on  failnie  of  the  prior  daimanta, 
would  hafe  anoeeeded  if  the  widow's  right  had  never  tajien  effect^  ao 
ahall  ihej  eqnaUy  aucoeed  to  the  residne  of  the  estate  remaining  after  her 
naeof  it,  upon,  the  demise  of  the  widow  in  whom  the  snccession  had 
▼ttted.  At  audi  time  (when  the  widow  diea,  or  when  her  right 
ceaaea)  tlte  aacceaaion  of  danghteta  And  the  rest  n  proper,  since  they 
cnnte  greater  beileflta  oii  tiie  deceased  (by  obhtions  presented)  than 
oOier  daimanta  (Vide  Di.  bU.  pp.  181,  182.)    Therefore,— 

PSBVBStha'"  ^*    ^^   default  of  the    wife,    the    daughter 
rocceeds.* 

Aatlwrii^ir     ^*    Thomson  of  a  man   is  even  as  himself,  and  the 
^*    daughter  is  eqtud  to  the  son:  how  then  can  any 
dther  inlidnt  liia  property,  notwithstanding  the  survivftl  of  her,  who 
la  aa  it  were  himaelf. — Manu  and  NIraha.  f 

IL  Aa  a  aon,  ao  doea  the  daughter  of  a  man  proceed  from  his 
aefcral  limbe :  how  then  should  any  other  person  take  her  father's  pro- 
pel!^ ?~YaxHAarATl.  Vide  Di.  bhS.  p.  18. 

in.  On  fiulure  of  nude  issue  (vis.  son,  grandson,  and  great-grandson,) 
the  daoi^ter  (inherits;)  for  she  ia  eq[ually  a  oause  of  perpetuating  the 
raoe:  both  the  son  and  daughter  prolong  the  fieither's  line  ofdescen- 
daata.  (i^— MIeada.    Vide  Dd.  bhi.  p.  184. 

{my  The  ttne  qfde9CetiAinti  here  intends  such  descendants  as  present 
the  oblation  cake;  for  one,  who  ia  not  an  offerer  of  oblations,  confers 

*  IkC.  hkC  Oh.  XL  Sect.  S,  para.  1,  p.  184;— DtT.  hra,  9ang^  Sect.  8,  p.  7 ; 
OAA  iHr  Voi  ni.  i^.  «90,  Iff ;-^J^.  r.  p.  0a$-«ioii.  E.  U  ToI.  L^P.  ll;- 
fib  fa.  Scei.  1^  p.  75. 

f  Milto  a  ItO.   ttot  Amad  ia  N^bIoaV  inilitaMfii. 
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no  benefits^  and  consequently  differs  in  no  respeet  from  ihe  ioffbpring^  of 
a  stranger  or  no  offspring  at  all.  The  daughter's  son  is  the  giver  of 
oblations^  not  his  son ;  nor  the  daughter's  daughter ;  for  the  obUtidk 
ceases  with  him. — D&.  bh&.  pp.  184,  185. 

Vvavaatha^  54.    Here  again  the  unmarried  daughter  is  in 
'  the  first  place  the  sole  heireds  ( i )  o£  her  father^s 
property.* 

( f  )•  "  Tie  unmarried  daughter  w  the  sole  Aeir^w"-^  that  is,  to  the  cx-' 
elusion  of  the  married  daughter  or  daughter^,  if  any. — SW-ftritftka^t 
commentary  on  the  DAya-bhdga, 

-I 
ft     II        >l         1.    Let  a  maiden  daughter  take  the  heritage  of  one 

^*  who  dies  leaving  no  son  (grandson,  and  great-grand- 
son;) if  there  be  no  such  daughter,  the  married  (u)  daughter 
shall  inherit. — PARASARA.t 

(u).  By  the  term  "  married'^  is  here  meant  the  daughter  who  has  a 
son,  or  who  is  capable  of  bearing  a  son;  and  not  the  daughter,  who 
is  barren,  or  who  is  a  son-less  widow. 

11.  Of  him,  who  leaves  no  appointed  daughter,  (nor  son,)  the 
dharma-ji  (e)  maiden  daughter,  of  his  own  tribe,  (o)  shall,  like  a  son, 
take  the  inheritance. — Devala.J 

(e) .  DAarma-j({— Daughter  of  the  body  and  bom  of  a  legally  married 
wife  of  the  same  tribe  with  himself. — See  ourasa.    Ante.  p.  14. 

(o)  "  Of  his  own  /rtic*'— That  is  bom  of  a  wife  of  the  same  tribe 
with  himself. 

If  the  maiden  daughter,  in  whom  the  Huccebsion  has  vested,  and 
who  has  been  afterwards  marrred,  die,  the  estate  which  was  hers,  be- 
comes the  property  of  those  persons,  themarried  daughter  or  others,  who 
would  regularly  succeed  if  there  were   no  such  (unmarried  daughter) 

•  DtC.bk^.  p.   185;— I>flr.   kra.    lOJiflr.  p.  7 ;— Coleb.  Dig.    Vol.   IIL  p.  490.— Macn. 
H.  L.  Vol.!.  p.  21s— £lb.  lo.  pp.  75  & 76. 

f   DflC   d^  p.  185,*— Di:  ha.  Mang.   p.  7t-Cokb.  Dig.  VoL    HI.  p.  490;— DoT. 
r.  p.  54. 

:  D^.  Ma,  p.  185r-i^''-  ^b««  8ang.p.  7»-Coleb»  Dig.  VoL  III.  pp.  490,  491. 
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in  whom  the  inheritance  vested^  and  in  like  manner  succeed  on  her  de- 
fliiae  after  it  has  so  rested  in  her.  It  does  not  become  the  property  of 
her  hnufaand  and  other  heirs :  for  that  (text,  which  is  declaratory  of 
the  right  of  the  husband  and  the  rest)  is  relative  exclusively  to  a 
woman's  separate  property  {siri^han,) — Dd.  bhd.  p.  193. 

The  maiden  daughter,  in  whom  the  succession  has  vested,  and  who 
has  been  afterwards  married,  may  die  leaving,  or  without  leaving,  a 
8on ;  in  the  second  case,  the  succession  of  the  sister  who  has,  or  is 
capable  of  having,  a  son,  is  indisputable.  In  the  first  case,  however,  it 
appears  from  the  statement  of  Sri-hishna  Taridlankara,  viz.—**  If 
a  maiden  daughter  in  whom  the  succession  was  vested,  and  who  was 
subsequently  married,  die  without  leaving  a  son,  then  her  father's 
estate  ia  inherited  by  her  married  sister,  who  has,  or  who  is  likely  to 
have,  a  son/'  that  it  was  his  opinion  that  if  the  maiden  daughter 
(veated  with  the  succession,  and  afterwards  married)  die  leaving  a  son, 
that  eon  alone  should  succeed.*  But  Jtmiia-vdAana  and  the  rest  seem 
to  be  of  opinion  that,  whether  the  maiden  daughter  vested  with  the 
Buooession,  and  afterwards  married,  die  leaving  or  without  leaving 
a  son,  in  either  case  her  sister  who  has,  or  is  capable  of  having,  a  son, 
is  entitled  to  succeed ;  for  had  it  been  the  case  that,  on  the  death 
of  the  aaid  daughter,  her  surviving  son  was  alone  entitled  to  inherit, 
these  authors  would  certainly  have  laid  it  down  as  a  particular  rule. 
In  tmthj  the  opinion  of  Sri-krUhna  is  not  consistent  with  justice 
and  reason,  as  in  that  case,  during  the  existence  of  the  daughter 
who  has,  or  is  capable  of  having,  a  son,  the  daughter's  son,  whose 
title  is  inferior  to  that  of  the  daughter,  shall  succeed  £(?/bre- her  with- 
out a  positive  text  declaratory  of  his  title ;  and  the  other  daughter's 
BOOS,  who  equally  confer  benefit  on  their  grandfather  by  presenting 
the  oblation  of  food  and  libation  of  water,  shall,  without  a  just  cause, 
be  exdnded*  The  opinion  of  Jimiia-vdhana,  the  founder  of  the 
Bengal  doctrine,  and  the  highest  authority  of  this  School,  should  there- 
fore prevail  in  practice ;  for  JXgnyavalkta  declares :  "  If  two  texts 
differ,  reason  must  in  practice  prevail." — (Vide  Coleb.  Dig.  Vol. 
in.  p.  605.) 

^  Sir  in]]Um  Macnaghten,  Mr.  Elberling,  and  one  or  two  others  hare  followed  the 
abof*  opfa^oa  of  8r{»kriikfa  TarkikuMra  perhaps  without  ooosulUsg  Jtmii^vihtma 
and  teresC 
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Sri'krMna  'VarkAiankAra  by  laying  down  in  his  commentary 
on  the  D&ya^hhiga,  that  ''  if  there  be  no  iridow,  the  daughter  iidieiiii  ; 
in  the  first  place,  a  maiden  daughter ;  or  xm  failare  of  andiy  an 
affianced  daughter:  bat  if  there  be  none,  a  married  daag(hter:'' 
has  made  a  distinction  in  respect  of  ancoesaion  between  the  daughter 
who  is  not,  and  the  daughter  who  is,  betrothed.  Although  this  doc- 
trine is  not  advanced  l)y  any  other  authority,  yet  it  does  not  appear 
to  be  inconsistent  with  reason,— for.  when  under  authority  of  a  text  of 
OouTAMA,  such  distinction  is  made  in  the  succession  to  the  Stri^dkam, 
then  according  to  the  maxim— ^'  The  sense  of  the  law,  asoertamd 
in  one  instance,  is  applicable  in  others  also,  provided  there  be  no 
impediment''— (Da.  bh&.  p.  63.  Note.  31,)  it  cannot  be  regarded  aa 
untenable.* 

^55.    If  there  be  no  maiden  daughter,  thch  the 
VyovoBlina  •  ^^y^^gij^jey  ^ho  has,  and   the  daughter  who  is 

likely  tQhitye,aaon,  equally  aucceed.f 

A  ¥V%  'fv  '"^^^  **  *^  confoi«iity  with  the  above  text  of  £«jk^<- 
AUtHOnty.  B^iiAandthefollowingtextofViuHASPATi:  ''Bcingqf 
equal  class  (it)  a,nd  married  to  a  man  of  like  tribe,  and  being  yirtiioua 
and  devoted  to  obedience,  she  (namely  tfie  dajughter)  whether  krUi 
m  akrUA  (g),  ahall  take  the  property  of  her  father  who  leaviBs 
no  son. 

(A)  "Of  equal  class" -^{hat  is,  belonging  to  the  same  tribe  with 
her  father.  '' Married  to  a  man  of  like  /riAe"— This  is  intended  to 
exclude  one  married  to  a  man  of  superior  or  inferior  tribe.  For  the 
o£fspring  of  a  daughter  married  to -a  man  of  a  higher  or  lower  elass  is 
forbidden  to  perform  the  obsequies  of  his  maternal  grandfather  and 
other  ancestors  who  are  of  inferior  or  of  superior  rank.  But  one, 
married  to  a  man  belonging  the  same  class,  confers  benefits  on  her 
father  by  means  of  her  son. — Dd.  bh&.  p.  186. 

•  Although  3ir  WiUivn  Macnaghten  in  his  BindnUw,  (VoL  I,  p.21)  disapprovts 
of  the  above  distinoiioD  by  sayiDg,  "  this  doctrine  is  sot  ooacurled  in  bj  any  oUitff 
auihority,"  yet  since,  in  tiie'dnd  Volume  of  the  same  wotk  (p.  40.)  ho  has<quotod«tmoof 
the  approved  legal  opinions,  a  vyavoMtki  delivered  by  the  Ck>nrt  Ftnfdiis  in  ^oaformi^ 
.with the.ahove..diakinotion, -without  making  any  lemark  asloiheimpropri^^.^creo^  bs 
must  be  considered  to  have  Afterwards  aequiesoed  i^JtU 

.       -f,JH.m.j^  mmrrJif.  *W*  f«V  pp.  T*HCW«h.  P^V«L  m  ^p.  4»Q,  m-r- 
J)if,  r.  p.  M.«M»CD,  H.  L.  Yol.  L  p.  21. 
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{§)  'Kriid' — ^That  is,  appointed  to  oontmue  the  male  issue.  ^Ahrita* — 
Not  flo.  The  term  PiUtrUi'puitra  signifies  either  a  son  of  the  aj^inted 
dani^ter,  as  i^  said  by  Bashuhtra  :  *'  This  dmnsel^  who  has  no 
brodiery  1  will  give  unto  thee,  decked  with  ornaments:  the  son^ 
who  may  be  bom  of  her,  shall  be  my  son  ;*  or  that  term  may 
signify  a  daughter  becoming  by  special  appointment  a  son ;  accord- 
ingly ahe  is  mentioned  also  by  Basrisrtra  ''  a  son  second  in 
jwok :  that  is,  the  appointed  daughter  is  considered  to  be  a  son 
seeond  in  rank.^ — Miidkihard.  According  to  Jimita-vihana — '<The 
appointed  daughter  is  as  it  were  son  {puttra) :  and  her  son  is  deemed 
a  son's  son  {p(mUra) ;  and  her  father,  to  whom  he  (thus)  appertains, 
becomea  grandaire  of  son's  son/' — See  Di.  bhi.  p.  153. 

According  to  Hemadri,  puttrikd-puttra  is  of  four  descriptions,  q.  v. 

{J  )  Ube  expression  ''no  son  "  (here)  implies  the  failu^  of  son,  grand- 
son, great-grsndson,  and  wife ;  since  the  daughter's  right  accrues  on 
ftiluie  of  these. — SA-kmhrn's  commentary  on  the  Daya-bhAga. 

^  56.  The  daughter  who  is  barren  or  who  is  % 
^y^vaatha'.  ^^^^  ^ij^^  (<)^  ig  not  competent  to  in- 
herit, notwithstanding  the  failure  of  the  daughter  who  has,  and 
the  daughter  who  is  capable  of  having,  a  son.* 

4    tl,  .  ^ffi   ,      "  I'or  they  cannot  confer  benefit  (on  their  deceased 
Auunujriigr.    £j^^|jgjj,^y  presentation    of    the    pirvana  oblation 
WITH  BBAaoN.       through  their  sons."*    This  opinion  of  Dikahita  has 
been  respected  even    by  the  author  of  D&ya-bh&ga. 

^  /  )  By  the  term  *'  sonleu  widow  *'  is  here  meant  the  widow  who  did 
not  give  birth  a  son,  or  she  who  had  a  son  that  aflerwards  died,  coni> 
seqnently, — 

^  57.  Neither  the  daughter  whose  son  is  dead, 
Vyavastlia .  ^^^.  ^^^  y^^  g^j^fg  g^^^  ^^^  gl^g  ^ho  has  a  fe- 
male issue,  inherit,  though  they  were  not  barrenf. 


•  See  Ikf.    ikra.  idng,  p.   9  ;— DoT.  bhd.  p.  185;-Macn.  H.  L.  p.  21;-.Elb.  loi 

VoL  I.  pp.  ^». 

t  Ooteb.  Wg.  Vol.  HI.  p.  491;— Macn.  H.  L.  p.  e7A2l. 
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4.1^^   ^^'     ^^^  ^^^^^   ^"^  vested  in  a  daughter  does 
ya  as  na .  ^^^  ^^^^g^  ^^^^jj  y^^^  death,  notwithstanding  she 

be  barren,  or  a  widow  who  has  not  borne  a  son  but  daughters 
only. 

Bbason  Because  these  cannot,   like  degradation,   &c.,  des- 

troy the  heritable  right. 

Virft.TrnjBflifi*'  ^^*    ^^®  daughters,  who  are  not  entitled  to  inherit, 
^  '  are  however   entitled    to    maintenance  from  their 

father's  estate,  if  they  be  destitute  of  the  means  of  support,  and  the 
income  of  the  estate  be  sufficient* 

^  x-u^  -f^  Because  in  the  text  of  Vrihaspati — "With  kavya 
^*  and  purta,  let  the  widow  honor  the  paternal  uncles 
WITH  REASON.  ^f  ^er  husband,  his  spiritual  parents,  and  daughter's 
sons,  the  children  of  his  sister,  maternal  uncles,  and  also  old  and 
unprotected  persons,  guests  and /^mafe#  of  the  family'' — the  females 
of  the  family,  that  is,  the  widows  of  her  husband's  sons,  and  the 
rest  have  been  declared  objects  of  support. — See  ante,  pp.  49,50. 

.^y  60.  If  the  daughters  (competent  to  succeed) 
vyavastlia.  ^g  numerous,  a  distribution  should  be  made 
among  them.— Coleb.  Dig.  Vol.  III.  p.  498. 

•  6 1  •    And  in  default  of  any  one  of  them,  the  other 
vyavastna .  g^^^^g^jg  jq  tj^^  property*inherited  by  her.  * 

Because  the  daughter's   son   and  the  rest  are  not 

entitled  to  succeed  so  long  as  there  exists  a  single 

daughter  (competent  to  inherit) ;  and  because   there  is  no  positive 

text    declaratory   of  the  daughter's  son's  succession  together  with 

his  mother's  sister. 

In  the  case  where  two  daughters  succeeded  to  their  fa- 

rRECEDENT.       ther's  cstatc,  and  one  of  them  died  leaving  her  sister 

then  a  childless  widow,  and  a  son,  a  question  may  arise  whether  the  pro- 

•  D(f.  hn,  ionig,  p.  9; — Macn.  H.  L.  Vol.  I.  Preliminary  Remarks,  pp.  XII, 
Xni.  and  pp.  81  &  24. 

On  the  decease  of  one  of  them,  whether  thej  have  male  issne  or  not,  the  estate 
derolves  on  the  sarvmng  daughter;  and  it  is  not  till  after  the  death  of  all  those 
daaght^Yi  that  the  tptate  goes  to  the  next  hein  of  the  £Etther.^£lh.  In.  p.  70, 
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ptttf  inherited  by  the  deceased  woman  wonld  be  taken  by  her  son,  or 
would  derolve  upon  the  sister  though  then  disqualified  to  inherit.  There 
mre  o{Hnion8  both  ways :  some  lawyers  are  of  opinion  that  the  surviving 
lister  being  a  childless  widow,  and  (therefore)  incompetent  to  inherit, 
the  property  should  devolve  on  the  son  of  the  deceased.*  But 
otherB  maintain  that  the  surviving  sister's  being  disqualified  to  inherit 
Bt  the  time  of  her  sister's  death  is  no  bar  to  her  taking  her  father's  pro- 
perty left  by  the  sister,  because  she  does  not  inherit  her  sister's  pro- 
perty so  that  her  disqualifications  at  the  time  of  her  death  should  be 
taken  into  consideration ;  (and  the  fact  of  its  being  her  father's, 
and  not  her  sister's,  property  is  manifest  from  her  not  having  had  abso- 
late  proprietary  right  over  it,  but  only  a  restricted  interest  therein,  as 
well  is  from  its  devolving  on  her  father's  heirs,  and  not  on  her  own 
lieb^)  and  because,  like  wives,t  the  two  daughters  were,  in  the  legal 
sense,  heli  to  be  one  and  the  same  heir  collectively  succeeding  to, 
sod  holdings  their  father's  property,  which  on  the  death  of  one  would 
of  ooune  remain  in  the  hands  of  the  other.  This  (latter)  opinion  is 
maintained  by  the  High  Court  in  its  Original  Jurisdiction.  See  Case  No. 
66  of  1865— jBiTu/jra-aaM  SeU  plaintiff  versus  Durga-charan  Basdk,  de- 
cided on  the  28th  of  February,  1865,  by  Hon'ble  W.  Morgan  who  con- 
sulted the   Hon'ble  Shambhu-naih   Pandit    on   the  point  in  question* 

_  sm     ^  62.     Like  the  widow,   the  daughter  also  is  incompe- 

^  "  tent,  without  a  lawful    cause   or  legal  necessity,  J  to 

make  a  gift,  sale  or  other  alienation  of  the  property  she  inherited,  but 
shall  enjoy  it,  restraining  herself  until  her  death :  after  her,  it  is  to 
devolve  on  the  heirs  of  her  father. § 

A     ♦li       '^-wr  ^*"^  ^^  ^®  shown  by  the  text   '*  let  her  enjoy   with 

^   moderation  the  property   of  her  lord :  after   her  let 

WITH  Reason,    ^.^g  jj^j^  take  it"— that  on  the  decease  of  the  widow 

in  whom  the  succession  had  vested,  the  legal  heirs  of  the  former  owner 

*  Tbii  opiaion  is    according    to  the  general  principle   of  the    law.    See  Maon,  II, 
L.VoL  II.pp.44— 46.poeip.  174. 

t  Vide  Macn.  H.  L.  Vol.  I,  preliminary  remarks,  pp.  XII,  XIII. 
t  See  anie  pp.  47—59  (f  98. 
I  ««Bsl  nsiiher  ia  her  intereBt  absolute.*'— Maon.  fl.  L.  Vol.  I.  pp.  21— SS.  '<Aithe 
4ngMer*s right  to  sacoeed  is  inferior  to  that  of  the  widow,  it  neoessarily  follows  that  she 
loo  k  only  to  eigoy  the  propertj,  and  that  the  is  subject  to  the  same  rettriction  in 
the  vie  of  it  as  the  widow.  On  her  denth,  tbe  estate  goes  to  her  father's  next  heir.— 
Sib.  In.  pp.  7e,  77. 
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those  degraded,  let  food  and  clothes  be  provided,  ''^Zillah  Burdwan^ 
July  25th,  1822,  Ibid.  Case  S,  (pp.  42,  43.) 

Q.  A  man  of  the  skidra  tribe  had  a  son  and  a  daughter.  The  son 
died  during  the  life  time  of  his  father,  leaving  a  widow.  After* 
wards  the  father  died,  leaving  a  daughter,  who  is  mother  of  male 
issue,  and  his  son's  widow.  According  to  law,  is  the  widow  entitled 
to  inherit  the  property,  or  the  daughter  of  the  deceased  proprietor  ? 

,     ,  B.    If  the  man  died  leaving  no  widow,  his  daughter 

A  uftughter  ex-  ,  , 

dudes  a  son's  wi-  (who  is  mother  of  male  issue)  is  entitled  to  inherit 
owwioisno  IT.  j^  entire  property,  although  there  is  a  widow  of  his 
son;  the  widow  having  no  right  toherfather-in4aw's  property  where 
his  own  daughter  exists,  because  the  daughter  may  cause  her  sons 
to  present  the  funeral  cake  to  her  father,  and  also  to  two  of  his 
jincestors,  but  the  widow  of  his  son  is  not  competent  to  fulfil  this  duty. 

Authorities. — ''  The  wife  and  the  daughters,  also  both  parents, 
brothers  likewise,  and  their  sons,  gentiles,  cognates,  a  pupil  and  a  fellow 
student :  on  failure  of  the  first  among  these,  the  next  in  order  is 
indeed  heir  to  the  estate  of  one  who  departed  for  heaven,  leaving 
no  male  issue.  Even  the  son  of  a  daughter  delivers  him  in  the  next 
world,  like  the  son  of  a  son. ''  These  doctrines  are  laid  down  in  the 
Diya-bhiga  and  other  works. — City  Dacca,  March  27th,  1815. 
Ibid.  Case  4,  (pp.  48,  44.) 

Q.  If  a  person  die,  having  two  daughters,  and  subsequently  one 
of  them  die,  leaving  two  sons  and  her  sister,  her  surviving  ;  in  this 
case,  will  the  property  of  the  deceased  daughter  devolve  on  her  sons, 
or  on  her  sister?  What  is  the  law  in  respect  of  such  property,  whether 
it  be  divided  or  undivided  ? 

Of  two  daught-  ^*  Supposing  the  person  to  have  died  leaving  two 
cw  who  Buooeeded     dauehtcrs.  and  subsequently  one  of  them  to  have 

jointly  to  the  pa-  ^  '  ,  .  , 

texnal  property,  one  died  leaving  two  SOUS  and  a  Sister,   her  surviving  ; 

ber°shair^>e?°to  and  the  deceased  daughter  to  have  succeeded  to  the 

^^118*2^  fc^or  property  at  the  time  when  she  was  a  maiden,  or  to 

be  likely  to  have,  a  jj^ve  succeeded   after  her  marriage,   and  afterwards 

son  :  otherwise  the      ,  .  ,  .  _  i  .ui 

Bon  of  the  deceased     her  sistcr  to  have  become    a  barren  or  a  childless 
daughter  inherits.      ^^^^  ^^^^  the  deceased  daughter's  share  of  the 

paternal  estate  will  devolve  on  her  sons.    If  the  deceased   daughter 
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derived  the  right  to  the  property  after  her  marriage^  aad  her  sister 
be  not  a  barren  or  a  childless  widow,  then  that  sister,  she  having 
male  iaaae,  or  being  likely  to  have  such,  is  entitled  to  the  succession. 
The  property  which  devolves  on  the  married  daughter  by  right  of 
inheritance,  goes  at  her  death  to  her  father's  next  heir.  Of  the 
father's  heirs,  in  default  of  an  heir  down  to  the  widow,  his  daughter 
ia  first  in  rank.  The  property,  whether  it  be  divided  or  undivided, 
and  whether  after  partition  the  family  be  re-united  or  not  re-united, 
win,  according  to  the  law  as  current  in  Bengal,  devolve  on  the  next 
heir.  This  opinion  is  conformable  to  the  Ddya-bhdga^  Commentary  of 
Sri-krUhma  Tirkilankdra  on  the  Diya-bAdga,  Daya-krama-sangraha^ 
VtddanmO'Metu,  Vivida-bhanffSruava,  and  other  authorities  current 
in  Bengal. 

Authoriiiei. — ''In  default  of  the  wife,  the  daughter  next  succeeds. 
The  following  special  rule  must  be  here  observed,  namely,  that  if 
a  maiden  daughter,  in  whom  the  succession  has  once  vested,  and 
who  bas  aubaeqaently  married,  should  die  without  having  borne  issue, 
the  married  sister  who  has,  and  the  sister  who  is  likely  to  have,  male 
issue,  inherit  together  the  estate  which  had  so  vested  in  her.  It  does 
mat  become  the  property  of  her  husband  or  others,  for  their  right  is 
exdoflivdy  to  a  woman's  separate  property  {Slri-dhan.)  But,  if  there 
be  no  maiden  daughter,  then  the  daughter  who  has,  and  the  daughter 
who  is  likely  to  have,  male  issue,  are  together  entitled  to  the  succes- 
sion ;  and  on  failure  of  either  of  them,  the  other  takes  the  heritage.  In 
d^Kult  of  daughters  having,  and  daughters  likely  to  have,  male  issue, 
daughters  who  are  barren,  or  widows  destitude  of  male  issue,  are 
incompetent  to  take  the  inheritance,  because  they  cannot  benefit 
the  deceased  owner,  by  o£fering  (through  the  medium  of  sons)  the 
funeral  oblation  at  solemn  obsequies.  In  default  of  all  daughters  (who 
are  entitled  to  succeed,)  the  daughter's  son  takes  the  inlieritance/' 
This  is  laid  down  in  the  Ddya-kramasan^aha,  Fivid&rnava-setu,  and 
other  authorities. 

In  like  manner,  if  the  succession  have  devolved  on  a  daughter,  those 
persons  who  would  have  been  heirs  of  her  father's  property,  in  her 
defiuilt,  (as  her  son,  her  paternal  grandfather,  &c,)  take  the  succession 
on  her  death ;  not  the  heir  to  the  daughter's  property  (as  her  daughter's 
•on,  &C.  This;  is  cited  in  the  Diya^bhdga.—Sudder  Dewanny  AdawbU. 
Ibid.    Ch.  L  Sect.  8,  Case  5,  (pp.  44—46.) 
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The  proprietor  of  an  ancestral:  landed  estate  died,  leaving  a  widow 
and  a  daughter  him  surviving.  Subsequently  to  his  death,  his  widow 
took  possession  of  the  property  by  right  of  inheritance,  and  then  she 
died,  learing  the  daughter  before  mentioned,  who  was  a  childless 
widow,  and  a  son  of  her  husband's  paternal  uncle.  Now  these  two 
survivors  claimed  the  inheritance;  in  this  case,  which  of  them  is  entitled 
to  it,  or  are  they  both,  and  if  so,  in  what  proportions  ? 

Property  wMch  ^'    Under  the  circumstances  above  stated,  according 

h»d  devolved  on  a  to  law,  the  succession  devolves  on  the  son  of  the 

band's  death,  goes]  paternal    unclc,   by  whom    the  childless    widowed 

the^wnofheT^i^  daughter  is  excluded ;  but   she  is  entitled  to  receive 

^"^to  ^"w!  T  ^°^    ^^^  raiment  firom  the  son  of  the  paternal  uncle 

flion  of  her  childless  of  the  proprietor.    This  opinion  is  conformable  to 

aug    r.  ^^^  DAya-bhaga   and  other    works  of  law. — Dacca 

Court  of  appeal,  February  6th,  ISOS— Ibid.  Case  6,  (p.  46.) 

Q.  I.  A  man  died  leaving  a  widow  (A,)  and  a  daughter  (B,)  who 
had  two  sons  (C  and  D,)  of  whom  the  former  died  before  his  mother, 
leaving  a  widow,  but  no  issue.  In  this  case,  has  the  widow  of  C,  either 
during  the  life-time  of  B,  or  on  her  death,  any  right  to  tiie  property 
left  by  the  original  proprietor?  Or  on  the  death  of  B,  will  the  pro- 
perty devolve  on  D,  or  on  his  heirs,  while  C*s  widow  is  living  ? 

The    Claimants     ^'  ^'    ^^  *^®  death  of  the  Original  proprietor,  who 
heing  a  daughter     jgft  ,jq  ^gir  down  to  a  great  graudson,  his  widow 

or  daughter's   son,  ,  , 

and  the  widow  of  a  was  entitled  to  his  property ;  and  at  her  death,  her 
]R?ter  wui  ^be*  ex-     daughter,  B,  had  the  right  of  inheritance,  her  son's 

filsfwiurnh^^^^^  (C's)  «do^  ba^^K  »<>  "«h*  of  succession;  as  her 
succession.  husband's  property  over  his  maternal  grandfather's 

properly  could  not  have  accrued  during  the  life-time  of  his  mother ; 
but  on  the  death  of  .B,  her  son,  D,  is  entitled  to  inherit  the  whole 
property  of  his  maternal  grandfather  ;  and  on  his  death,  his  heirs  will 
take  it,  to  the  exclusion  of  C's  widow.  This  opinion  is  conformable 
to  the  DAya-bhiga,  FivAda-bhangArnava,  and  other  authorities. 

AutAoritie^. — ^The  text   of  Jaqvyayaulyh  and  Yishhu.   (Sqc  anie^ 
pp.  2S,24.) 

Q.  2.    On  the  deatli  of  the  original  proprietor,  his  widow  made  a  gift 
of  his  entire  property  to  hei'two  grandsons  C  and  D,  while  their  mother. 
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that  is  the  daughter  (B)  was  living.     In  this  case  is  the   gift   binding 
and  good? 

R.  S.  Supposing  the  widow,  during  the  life-time  of  her  daughter  B, 
to  have  made  a  gift  of  the  whole  property  of  her  husband  which  de- 
volved on  her  at  his  death  by  law  of  inheritance,  without  the  express 
consent  of  her  daughter,  to  her  grandsons,  the  gift  is  illegal,  as  it  is  a 
settled  rale,  that  the  widow  has  only  the  right  to  enjoy  her  husband's 
property  with  moderation  until  her  death.  This  is  consonant  to  the 
doctrines  cited  in  the  Dhya-bkiga  and  other  law  tracts. 

Amihmiites, — ^the  taxt  of  EXtyatana  and  that  of  Ddna-dharma,  a 
chapter  of  the  Mnhd-bhdrata.     (See  ante,  pp.  45  &  48.) 

ZillahNuddea,  March  8th,  1828.  Ibid.  Case  8,  (pp.  47—49.)  Khyaman- 
kari  Disl  versus  Ananda-chander  Gupta. 

Q.  laadaaghter's  son  entitled  to  inherit  the  estate  of  his  mater- 
nal grandfather,  ^hile  a  childless  widowed  daughter  of  that  ancestor 
exists? 

A  daogiitor'*  lOD  R.  The  daughter's  son  is  alone  entitled  to  suc- 
iiNri]4r  a^^QdllMs  ceed  his  maternal  grandfather,  even  though  his 
widow  ud  Bokehr.  daughter  who  is  a  childless  widow  is  living,  she  be- 
ing excluded  by  reason  of  her  having  neither  husband  nor  issue. 

Authorities : — 
Tlic  text  of  VaiHAsrATi  cited  in  the   Ddya^bhaga   and  other  legal 
authorities.     '*  As  the  ownership   of  her  father's  wealth   devolves  on 
her,  although  kindred  exists ;  so  her  son  likewise  is  acknowledged  to 
be  heir  to  his  maternal  grandfather's  estate." 

Manu. — *'The  maternal  grandfather  becomes  in  law  the  father  of 
a  son;  let  that  son  give  the  funeral  cake,  and  possess  the  in- 
heritance.'* 

The  trae  meaning  of  the  preceding  passage  is,  ''  that  in  default  of 
daughters  likely  to  have  male  issue,  daughters  who  are  barren,  or 
widowi  destitute  of  male  issue,  are  incompetent  to  take  the  inheri- 
tance, because  they  cannot  benefit  the  deceased  owner  by  offering 
(UmMigfa  the  medium  of  sons)  the  ftinerat  oblation  at  solemn  obsequies. — 
ZUUOi  Hooglv^  July  1st,  1822.  .  JMd.  Case  9,  (pp.  49,  50.) 

23 
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R&j'Cbander  Dds  versus  Muast,  Dhan^mani. 
C&S6S  I*    ^  widow  died  after  suing  for  her  husband's  pro- 

wftSfi?'*  M^^^  perty.  The  Sudder  Court  pronounced  a  decree  in 
favor  of  her  daughter.  The  Vyavasthd  upon  which 
this  decree  was  founded,  was : — ^^  The  daughter  was  the  l^al  heir,  if 
she  have  a  son  or  if  there  be  any  probability  of  her  having  one* 
Should  she  die  without  producing  a  son»  her  husband  bad  no  claim  to 
the  property  which  shoiidd  (then)  devolve  on  her  fath^*s  heirs.— 24th 
May,  1824.  S.  D.  A.  Rep.  Vol.  III.  pp.  361—2 


See  also  the  following  cases : — 

Roy  SAdm^ballabh  versus   Pran-kiikna  Ghose.—iili  July,  1825,  S. 
D.  A.  Rep.  Vol.  III.  p.   83.  Ante,  p.  5. 

Gadd'dhar  Sarmd,  and  Kdli-dds  Sarmd  versus  /Ijodhyd-rim  Chou- 
<»»r<.— 30th  October,  1794,  S.  D.  A.  Rep.  Vol.  I.  p.  6.  post,  p.  192. 

Gangd-mayi  versus  Kruhna-Hshore  Choudhuri.  S.  Dv   A.  Rep.  Vol. 
III.  pp.  128  Cited  in  the  Chapter  treating  of  adoption.  9.  t^. 

Hdri'dds  Duit,  versus  Rangaif-mani    Ddsi  and    others.    Ante,  pp. 
124—129. 

Roy  Shdm-ballabh  versus  Prdn-kishna  Ghoie. 

Case  ^^^  maiden  daughters  of  JagaUbdllabh  succeeded 

bearing  on  the  vya-     into  equal  shares  to  his  estate.    Of  these,  one  dying 

▼afth^B  Not.  58,  60,  .  »  .^      o 

61.  a  childless  widow,  the  other  (as  heir  to  the  father  of 

the  deceased)   took  the  vacant  succession  in  preference  to  her  father's 
brother's  son.— 29th  March  1830,  S.  D.  A.  Rep.  Vol.  V,  page  21. 

Musst.  Abhoyd  and  another  versus  I^ahwar-chander  Gdnguli. 

Case  -A.  Hindu  widow   executed   a  testamentary  deed  of 

*>^^  on  tho  rya-  gift  of  the  landed  property  which  she  inherited  from 
her  husband,  in  favor  of  her  four  daughters,  grant- 
ing  them  equal  shares  of  the  property  to  be  entered  on  by  them  after 
ber  death.  The  daughter  of  one  of  the  two  daughters,  who  died 
during  the  Uf^-tiiM  of  the  wijow^  toed  the  two  surviving  daughters, 
for  ,a  fourth  shwre  of  the  prop^y  ia  light  of  her  deoeaeed  mother. 
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On  considerstkm  of  all  the  dcKmrnents,  At  Sodder  Coort  (present^ 
J.  Vendall,  and  8.  T.  Ooad)  were  of  opinion  that  the  deedofgift 
under  wfaieh  tiie  plaintiff  claimed  a  flhare  of  the  property,  was  inntid, 
and  that,  m  the  title  of  her  mother  Apurvi  to  thcf  said  property  had 
never  been  completed,  from  her  having  died  before  her  mother  Ldihyi" 
jmgftf  (the  said  widow,)  the  plaintiff  who  claimed  the  property  throngb 
her  mother  had  consequently  no  right  thereto,  and  accordingly  c^ 
ndased  the  daim.— 2nd  April  1819,  S.  D.  A.  Bep.  VoL  II.  p.  290. 

CASE   NO.   137  OF   1862. 

Mutiommit  Lakkhyi-mani  Ddsi,  {one  of  the  Defendants,)  AppeU 

lani,  versus  Tird-mafU  Gupta,  (Plaintiffs  and  othere^ 

{Defendanti)  Respondents. 

Case  Plaintiff,  Tdrd-mani  Guptd,  and  others,  sued  Lakkh^^ 

^^Sy^K?^'^  uwtti  Disi  for  possession  of  a  share  in  a  talook  by 
right  of  inberitance.  The  simple  point  of  Hindu 
law  in  dispute  in  the  Courts  below  was,  whether  the  defendant,  a 
diiliilRwa  widowed  daughter,  saccoeds,  ioi  preference  ta  the  imcle'a  tt>n, 
or  first  oovsin,  under  Hindu  law.  The  point  was  ruled  advevasfy  to 
the  defendant,  the  daughter  in  the  Court  bdow;  and  she  has  now 
come  ap,  urging  the  same  point  in  special  appeal.  As,  however,  it 
is  dear  that,  under  Hindu  law,  the  daughter  inherits,  not  on  account  of 
relationship,  but  for  the  benefit  she  confers  on  the  deceased  by  con- 
tinmng  the  line  of  succession,  it  follows  that  the  childless  widowed 
daughter,  who  has  no  posibility  of  continuing  the  line  of  succession,  can 
never  inherit. 

We  rqect  the  appeal,  with   costs.— The  29th  July,  1862.  H.  C.  A. 
part  I.  p.  67. 


Daughtbr's  soil's  right  of  succession. 

^   63.     On  failure  of  the  qualified  daughter  (d), 

vyavaSblia .  ^j^  succession  devolves  on  the  daughter's  son.* 

*  D€.    kr€.  umg.  p.  9.—DjC.  bh(C.  Ch.  XL  Scot.  2,  psrafl.  17  &  19.  pp.  ISS  &  IPO;^ 
Caleb.  Dig.  VoL   III.  p.  498;-lIacn.  U.   L.  Vok  L  Ch.  U- p.  33  Jt.SSj'-Elb.  In.  p.  77. 
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(d)  By  the  expreBsiou  '^  on  failare  of  the  qualified  daughter  "  ia  here 
meant  the  failure  of  the  maiden  daughter,  the  daughter  who  has,  and  ibe 
daughter  who  is  likely  to  have,  a  son;  since  the  daughter's  son  in- 
herits notwithstanding  the  existence  of  the  daughter  who  is  barren  or 
who  is  a  sonless  widow. 

'^     .,        .,  I.     By  that  male  child^  whom  a  daughter,  whether 

^  *  kriti  or  akrita^  shall  produce  from  a  husband  of  equal 
class,  the  maternal  grandfather  becomes  grandsire  of  a  son's  son: 
let  that  son  offer  the  oblation-cake  and  possess  the  inheritance.t 
Manu,  Ch.  IX.  V.  136. 

II.  Let  the  daughter's  sou  take  the  whole  estate  of  the  father 
(n)  who  leaves  no  son  (p) ;  and  let  him  offer  funeral  oblations ; — one 
to  his  own  father,  the  other  to  his  maternal  grandfather.f — Manu. 
€h.  IX.  V.  132. 

(n)  ''  Of  the  father  ''—that  is,  of  the  father  of  the  mother.  (See  Di. 
kri.  sang.  p.   10.) 

(p)  The  term  *'  leaving  no  son "  is  here  used  to  signify  fidlure 
of  heirs  as  fa^  as  the  daughter,  otherwise  it  contradicts  the  text  of 
Ji^GNTAVALKYA :  {'*  Thc  wifc,  aud  the  daughters, "  &c.  Ante,  p.  23,) 
and  also  the  texts  of  other  sages.  (See  Da.  kri.  sang.  p.  10.) 

III.  Between  a  son's  son  and  the  son  of  a  daughter  there  is  no 
difference  in  law  ;  since  their  father  and  mother  both  sprung  from  the 
body  of  the  same   man.* — Manu.  Ch.  IX,  v.  133. 

IV.  If  one  die  leaving  neither  son  nor  grandson,  the  daughter's 
son  shall  inherit  the  estate ;  (for,  by  consent  of  all,)  the  son's  son 
and  the  daughter's  son  are  alike  in  respect  of  the  celebration  of 
obsequies,  t — Vishnu  . 

V.  The  maiden  daughter,  married  daughter,  and  daughter's  son, 
are  all  signified  by  the  plural  term  ''  daughters''  in  Jaontavalxta's 
text : — *'  The  wife  and  the  daughters,"  &c.  {Ante,  p.  23.)  As  the  word 
"son,"  in  the  phrase   "who  departed  for  heaven  leaving  no  son," 


*  Dd.  bhiC.  p.  190.—  D(C.  kr<£.  9ang.  p.  10-.i>a".  T,  p.  54. 

t  i>tf'.  6A<r.  p.  191;— JD<r.  T.  p.  64;— Colch.  Dig.  Vol.  HI.  p.  498.  This  text  is  not  found 
}Qihe  insiitutes  of  Vibunu.  It  is  cited  by  EagKu-nandana  in  his  Daya-latlvca  as  on  lii« 
muthoritiiyof  Govinda'raja's  quotfttioo. 
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.iiiteadfl  male  ittiie  down  to  the  great-jprandson^  .since  he  is  equally  a 
.ipverof  otdations;  so  does  the  term  '' daughters''  comprehend  the 
daughter's  son,  for  he  also  is  the  giver  of  oblation-cakes.* 

The  followers  of  the  MitUld  school  assert,  that  the 
*       *  daughter's  son  is  entitled  to  the  heritage  after  the 

whole  of  the  heirs  enumerated  in  the  text— ''The  wife,  and  the 
daughter,^  kc  and  several  other  texts.  (See  ante,  pp.  23  it  $eq.) 
Thk  is  wrong;  for  since  a  series  of  heirs  is  recounted  ending  with 
the  king,  whose  foilure  never  occurs,  it  must  necessarily  result  that 
the  daughter's  son  could  not  obtain  the  inheritance  at  aU,  and  the 
texts  declaratory  of  his  right  would  then  be  irrelevant.f 

Therefore  the  succession  of  the  daughter's  son,  on 
CoxcLUSiOH.      f^^^  ^^  daughters,  as  aflirmed  by    Vishwa^r4pa, 
.JUemdrijfO^  Bhqfa-deva,,  and  Govinda-rya,  should  be  respected4 

•  64.     If  the  daughter's   sons  be  numerous,  a 
^J^  distribution  must  be  made :  the  shares  shall  be 

equal  and  inherited  per  capita,  and  not  per  stirpes.^ 

For  instance. — If  there  be  two  sons  of  one  daughter, 
■^^^       *  and  three  of  another,  five  equal  shares  must  be  allot- 

ted, ihey  shall  not  first  divide  the  estate  into  two  parts,  and  afterwards 
allot  one  share  to  each ;  for  such  a  mode  of  distribution  is  only  ordain- 
ed in  partition  among  the  sons  of  sous:  and  the  reasoning  is  not 
equal,  for,  a  son's  son,  whose  own  father  is  dead,  receives  a  share  from 
his  nnde;  but  the  daughter's  son,  whose  mother  is  deceased,  does  not 
reoeiTe  a  share  firom  his  mother's  sister. — Coleb.  Dig.  Vol.  III.  p.  501. 

^  65.  On  the  death  of  a  daughter's  son,  who 
VyttVttSkliap  •  j^j^  received  the  heritage  of  his  maternal  grand- 
&ther,  his  own  son  or  other  heir  takes  the  estate  inherited  by 
him,  because  it  had  become  the  prbperty  of  his  ancestor ;  and  not 
the  heirs  of  the  maternal  grandfather. — Coleb.  Dig.  Vol.  III. 
p.  502. 

♦  i«:  &kr.  p.  192.—  Df£.    T.  pp.  634-  64;-CoUb.  Dig.  Vol,  III.  p.  498. 

t  J)^.  kra.  mmg.  p.  10.  t  ^<^*  ^^-  P*  ^^• 

S  CoW).  Dig.   Vol.  IlL  p.  5025-Macn.  H.  L.  Vol.  I.  pp.  2t  U  25. 
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^  66.    The  daughter's  adopted  son  is  not  ear 
VyavastJia.  ^.^i^j  ^^  j^^j^^^^  ^^  father's  estate.    (Seethe 

chapter  on  adoption.) 

Legal  opinions  delivered  in,  and  admUted  by,  the  several .  Courts  of 

Judicature,  and  examined  and  approved  of  by 

Sir  William  Macnaghten. 

Q.  Three  individuals  (being  uterine  brothers)  live  together^  enjo/ing 
their  patrimonial  property  as  an  undivided  family.  The  elder  brother 
dies,  leaving  a  wife  and  daughter  him  surviving.  The  second  brother 
dies^  leavinig  a  son.  The  younger  brother  dies  also,  leaving  a  wife  and 
son.  On  the  death  of  the  elder  brother,  his  widow  continued  to  live 
with  her  husband's  second  and  younger  brothers,  exclusively  eiyoying 
her  portion  of  the  property.  She  subsequently  died,  leaving  her  daugh- 
ter, and  that  daughter's  son.  Afterwards  the  daughter  died,  leaving 
her  son.  In  this  case,  does  the  estate  of  the  elder  brother  devolve  on 
his  daughter's  son,  or  on  his  nephews — in  other  words^  the  sons  of 
his  second  and  younger  brothers? 

R.  Under  these  circumstances,  the  estate  of  the 
«dS'b'rorfiw'i  ®^*®®*  brother  will  be  inherited  by  his  daughter's 
«on.  son,  and  not  by   his  second  and  younger  brothers' 

sons.  This  opinion  is  conformable  to  law. — Zillah 
Tipperah.  June  27th,  1815.  Macn.  H.  L.  Vol.  II.  Ch.  I.  Sect.  3, 
Case  10,  (p.  50.) 

Q.  A  man  dying,  and  leaving  a  brother's  widow  and  son,  and  a 
daughter's  son,  (the  whole  family  being  joint  and  undivided,)  have 
the  two  former  any  right  to  participate  in  the  property  of  the  deceased, 
notwithstanding  the  existence  of  the  latter,  he  being  in  a  state  of 
minority  ? 

R.  On  failure  of  heira  down  to  the  daughters,  the 
exdudS^J'h^A«^l  grandson  of  the  deceased  in  the  female  line  is  alone 
widow  and  his  son.  entitled  to  the  successiou,  to  the  entire  exclusion 
,  of  the  brother's  widow  and  son^  even  though  they 
lived  with  the  minor  as  a  joint  and  united  family.  The  estate  to 
which  the  minor  is  entitled  by  inheritance  will  be  managed  by  his 
nearest  of  lun  during  his  minority. 
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Auihoriiies. — **  The  wife  and  the  daughters^  also  both  parents,  bro- 
then  Ukewise/'  fcc.  The  term  ''  daughters^'  implies  both  the  daughters 
and  their  sons.     (See  mnie,  pp.  180,181.) 

Dacca  Court  of  Appeal,  August  20th,  1819.  Ibid.  Case  II.  (p.  51. y 

Q.  A  person  had  two  sons  by  different  wives.  His  younger  son 
died,  leaving  a  widow,  both  parents,  and  his  half  brother  (who  was 
elder  than  himself;)  him  surviving;  subsequently  to  his  death,  the 
father  died,  and  the  eldest  son  took  possession  of  all  the  movable 
and  immovable  property  which  he  left.  Sometime  afterwards,  this 
son  died,  leaving  his  step-mother,  a  daughter's  son,  and  the  widow  of 
his  half  brother.  The  widow  of  his  brother  who  died  last  became 
possessed  of  all  the  property  which  had  devolved  on  her  husband,  and 
soon  after  died,  leaving  two  claimants  to  the  estate;  namely,  her 
own  grandson  in  the  female  line,  and  the  widow  of  the  first  deceased 
(bring  ihe  younger  son)  still  living.  In  this  case,  according  to  law, 
does  the  estate  devolve  on  the  daughter's  son  of  the  eldest  son,  or 
on  the  widow  of  the  younger  one  ? 

R.  In  default  of  heirs  down  to  daughtersjhaving, 
t^ov^  the^pro^  *^^  daughters  likely  to  have,  male  issue,  the  daught- 
ptfty  ii«id  by  her     er's  SOU  is  entitled   to  the  succession.    The  widow 

cocB    to    bcr  hii8- 

bud's    dAii|^t«r^8     whosc  husbaud  died    during    the    life-time    of  his 

or*W  husband's     fethcT,  has  no  right   to  take  the  inheritance  on  the 
iwiWmwidow,  bnt     jeath  of  her  husband's   half  brother's  widow,  but 

the  k*ter  le  entitled  * 


to  BHuatenence.         her   maintenance    rests  with  the  grandson  of  the 
eldest  son. — Zillah  Burdwan,  August  29th,    1833. 
Ihld.  Case  12.  (pp.  51-52.) 

Q.  A  person  brought  an  action,  claiming  his  maternal  grand- 
father's property,  while  his  mother  was  living,  and  there  was  a  posi- 
bility  of  her  bearing  more  children.  In  this  case,  was  the  grandson 
entitled  to  a  judgment  for  the  property  ? 

B.    The  plaintiff's  mother  has  exclusive  right  to  the 

A^  »M   «*»]^     property  claimed,  consequently  the  plaintiff  cannot 

giudMMr'fl   pro-     be  Considered  in  the  light  of  an  heir  to  the  deceased, 

pecty«  tihUe  hia  mo-  .  i  •  xi 

Sw  it  liviag.  ^  lo°S  ^  ^  mother  survives. 

ZiOiah  Twentysfour  Pergunnahs.— /6ul  Case  15.  (p.  57.) 
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Q.  A  landed  proprietor  died^  leaving  two  widows  and  two  dangh- 
ters  by  different  wives.  Some  time  after  the  widows  died,  and  on 
their  death  the  first  wife's  daughter  who  is  a  childless  widow,  and  Hie 
second  wife's  daughter  who  is  mother  of  two  sons,  jointly  possessed 
the  estate,  and  equally  shared  the  produce  of  it.  The  daughter  who 
is  a  childless  widow,  disposed  of  a  moiety  of  the  estate  by  a  deed 
of  gift  in  favor  of  her  own  spiritual  teacher  {guru,)  for  the  benefit 
of  her  deceased  father.  In  this  case,  has  the  deed  of  gift  validity 
or  otherwise  ? 

R.  Under  the  circumstances  stated,  the  childless 
dowed*';iiuSert  ^'^"^^^  ^^^g^ter  has  no  right  to  any  part  of  the 
excluded     by     a     paternal  estate,  even  though  she  enjoyed  the  moiety 

daughter   who    has         «    ,  • 

male  issae.  of  its  produce,  consequently,  the  gift,  which  was 

made  without   the  sanction  of  her  half-sister  and 

her  sons,  is  illegal-    This  is  conformable  to  the  Ddya-bhdffa  and  other 

legal  authorities. 

Authorities. — 

Therefore  the  doctrine  should  be  respected,  which  DihkUa  main- 
tains, namely,  that  a  daughter,  who  is  mother  of  male  issue,  or  who 
is  likely  to  become  so,  is  competent  to  inhent ;  not  one  who  is  a  widow, 
or  is  barren,  or  fails  in  bringing  male  issue,  as  bearing  none  but 
daughters,  or  from  some  other  cause.  —The  Ddya'bh&ga. 

The  doctrine  maintained  by  Dikshita,  and  respected  by  the  author 
of  the  Daya-bhaga,  namely,  that  in  default  of  daughters  having,  and 
daughters  likely  to  have,  male  issue,  daughters  who  are  barren,  or 
widows  destitute  of  male  issue,  are  incompetent  to  take  the  inheri- 
tance, because  they  can  not  benefit  the  deceased  owner  by  offering 
(through  the  medium  of  sons)  the  funeral  oblation  at  solemn  obse- 
quies, should  be  understood.  *' — The  Ddya-kramasangraia. 

Calcutta  Court  of  Appeal.     Ibid.  Csae.  16.  (pp.57.  58.) 

Ram-dhan  Sen  versus  Krishtia-iinia  Sen. 

Case  Ram-prasad  had  six  wives,  four  of  whom  died  child- 

bearingonthevyar     j^gg     gy  y^  ^^fe  Parameshwari  (one  of  the  two 

yasthas  Nos.  68&64.  ^  ^ 

surviving  wives)  he  had  a  daughter  named  Sarba- 
mangaU^  mother  of  the  plaintiff,  and  by  his  other  (surviving)  wife.  Pad- 
ma-mukhi,  also,  he  had  a  daughter  named  Krishna'-priyd,  mother  of  the 
defendants.  The  plaintiff,  after  the  death  of  his  own  maternal  grand 
mother,  maternal  grandfather,  and   Padma^mukhf,  the  other  wife  of 
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kis  malenud  grandfather^  raed  the  defendants  for  kaJf  of  the  estate  left 
hj'hia  maternal  grandfiither. 

The  SUah  jodge  dismissed  the  daim ;  and  two  of  the  Judges  of 
the  Dacea  ProTincial  Court  awarded  to  the  appellant  (plaintiff)  posses- 
akm  of  the  share  claimed* 

The  Sudder  Dewanny  Adawlut^  haying  consulted  their  pandiU^ 
iriio  dediied  the  gift  inralid^  and  the  maternal  grandsons  (whether 
by  diffierent  mothers  or  not)  entitled  per  eapUa  and  not  per  etitpee, 
amended  the  decree  of  the  Provincial  Courts  and  ordered  the  property 
to  be  divided  into  three  equal  shares,  and  one  to  be  given  to  the 
pl^ntiir^  and  one  to  each  of  the  two  defendants^  grandsons  of  the 
deeeaMd  proprietor.— 17th  July,  182L  S.  D.  A.  R.  Vol.  IIL  page  100. 

Bee  the  case  of  Jaga-mohan  Mooievjea  and  Gopi-mohan  Mookerjea 
venoa  Itedl^Msdkal^fa  and  another,  (7th  June  1825.  S.  D.  A.  R. 
TdL  IV.  p.  87,)  in  which  the  estate  of  a  deceased  proprietor  was 
awarded  to  the  aons  of  his  daughter  in  preference  to  the  grandsons  by 
lineal  desoant  in  the  male  line  of  his  full  brother. 

JUm-jojf  8h4l  claimed  from  his  (paternal)  uncle  and 


o"^  2^-  his  widow  as  the  persons  last  seised.  The  aunt 
shortly  before  survived  the  uncle,  whose  patrimo* 
nial  eatate  it  was  ;  but  in  the  course  of  the  examination^  it  came  out 
firom  the  pedtioner  that  his  uncle  and  aunt  had  left  an  only  daughter 
lonriving  them,  who  was  married  to  a  person  of  the  name  of  Naba- 
Usftor,  and  who  had  a  male  child  by  him,  which  male  child  survived 
the  mother  from  eight  to  fifteen  days. 

The  pawiii  declared, — ^'  If  there  had  been  no  issue  of  the  uncle's 
daughter  anrviving  its  mother,  the  property,  on  the  daughter's  death, 
would  have  gone  away  from  her  husband  Naba-kishor,  to  the  com- 
plunant,  as  next  heir  of  the  uncle ;  but  as  the  daughter  had  male 
isaoe,  which  survived  her,  the  estate  descended  to  such  male  issue 
on  whoae  death  Naba-iishor,  the  father,  took,  as  heir  at  law  to  his 
The  petition  was  accordingly  dismissed. — 12th  June  1816. 
t*a  Notes,  Case  58« 

hBO:  Gwigd'mayi  versus  Kriebna-iishor  CA(mdkuri^l7ih 

J^  5*  ^^     December  1821.  S.  D.  A.  Rep-  Vol.  111.  pp.  128—132- 
This  ease  is  fully  dted  in  the  chapter  treatii^  of 
•doption.  q.  r. 
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On  the  Father's  right  of  succession. 

^  67.     On  failure  of  the  daughter's  son  (sj  the 
vyavas  nap.  succession  devolves  on  the  father.* 


BEAsoy. 


Because  he  confers  benefit  (on  the  deceased  son)  by 
presentation  of   two    oblation-cakes,    (one  to    the 

grandfather,  and  the  other  to  the  great  grandfather  of  that  son,)  in 

which  the  deceased  participates. 

^     .-        .- I.     The  texts  of  VisHiiu  and   Jagnyavalkya.    See 

Authority.  ^„,,^  pp.  23,24. 

II.  After  partition,  if  a  son  die  leaving  no  son  (/*,)  the  father  takes 
the  (deceased  son's)  property. t — Katyayana. 

.  (5)  Here  the  expression  '' failure  of  daughter's  son^'  means  the 
circumstance  of  a  daughter's  son  not  being  born,  as  well  as  the  failure 
of  such  daughter's  son  as  was  not  vested  with  the  succession,  since 
on  failure  of  a  daughter's  son  vested  with  succession^  his  own  heir 
shall  succeed  to  the  estate  (and  not  the  heir  of  the  former  owner.) 

-  {K)  Here  the  term  *'  leaving  no  son  "  comprehends  the  failure  of 
heirs  as  far  as  the  daughter's  son. 

Fachaspali  Misra,  (and  others)  by  adopting  a  different  reading 
in  the  text  of  Vishnu,  viz. — "The  wealth  of  him  who  leaves  no  male 
issue,  goes  to  his  wife ;  on  failure  of  her,  it  devolves  on  daughters : 
if  there  be  none,  it  belongs  to  the  mother ;  if  she  be  dead,  it  apper- 
tains to  the  father  " — have  declared  the  mother's  right  of  succession 
to  precede  that  of  the  father.  This  is  not  correct ;  for  the  reading 
established  by  the  original  text  of  Visuwu,  is  the  reverse  (of  that 
which  they  have  adopted,)  namely  :  "  If  there  be  none,  it  belongs  to 
the  father ;  if  he  be  dead,  it  appertains  to  the  mother."  It  has  also 
been  thus  transcribed  by  all  authors.  Besides,  the  other  reading  is  at 
variance  with  the  text  of  Katyj^yana  above  cited  (Da.  kra.  sang. 
p.    11.) 

:  •  Dcf.  5*^.  Ch.  XL  Sect.  8.  pafiL  1,  p.  Idi-y-^Dtf.  Kra.  Sang.  pp.  11.12,— Coleb. 
Dig.  VoL  la  p.  604}-./>.  r.  p.  54.— Elb.  I^.  p,  7T. 

t  Thia  text  is  inacourttely  transiaited  in  T^inoh't  JkCya-krama  Sangroha,  p.    11,    aod 
Calobrooke*s  Digest,  Vol.  lit,  p.  6')tf. 
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This  is  a  result  too  of  reasoning — that  the  father's  right  of  sue- 
cession  should  be  after  the  daughter's  son,  and  before  the  mother, 
because  the  father  is  preferable  to  the  mother  and  the  rest»  by  reason 
of  presenting  (personally)  to  others  two  oblation-cakes  in  which  the 
deceased  participates ;  and  his  superiority  is  indicated  in  a  passage 
of  Manu  :  ''  In  a  comparison  of  the  male  with  the  female  sex^  the 
male  is  pronounced  superior'*  (9,  35 ;)  and  in  the  term  ''pitarou, 
both  parents^''  the  priority  of  the  father  is  indicated :  for  the  father 
is  first  suggested  by  the  radical  term  pitri ;  and  afterwards  the  mother 
is  inferred  from  the  dual  number^  by  assuming,  that  one  term  (of  two 
which  composed  the  phrase)  is  retained  ;  and  because  the  prior  suc- 
cession of  the  mother  would  contradict  the  text  of  Yihnu  :  '^  If  there 
be  none,  it  belongs  to  the  father ;  if  he  be  dead,  it  appertains  to  the 
mother/'    {JimiCa'Vdhana.  Da.  bhd,  p.  195.) 

The  reading  approTcd  by  Jimita-vdhana  must  be  followed  in  the  text 
of  VisHKir  ;*  for  Jagntatalkta  declares :  "  if  two  texts  differ,  reason 
most  in  practice  prevail,  when  the  reason  of  law  can  be  shown/' — Vide 
Coleb.  1%.  Vol.  III.  p.  505. 


I.    Krishna-gobinda  Sen  versus  Ladlumohan  Thakur. 
Ijeanngon^eTya-     y^h  August,  1819.     S.  D.   A.   R.  Vol.  11.  p.  209. 

Tuibi  No.  S7.  ^^       '  '^ 

Ante,  p.  187. 

II.— East's  Notes,  Case  58.— S.  C  ,  12th  June,  1816.    Ante,  p.  185. 

On  the  Mother's  right  of  succession. 
-,  ^^m^^^   68.    In  default  of  the  father,  succession    de- 

Vyavastna . 

•^  volves  on  the  mother.f 

Because  she  confers  benefits  on  him  by  the  birth 
of  other  sons  who  offer  three  oblation-cakes  in  which 
lie  win  participate.  And  because  it  is  necessary  to  make  a  grateful 
return  to  her,  for  benefits  which  she  has  personally  conferred  by  bear- 
ing the  child  in  her  womb,  and  nurturing  him  during  his  infancy  .J 
Di.  bU.  p.  196.  ^ 

•  See  anU,  p.  24.        t  !><£  hh(C.  Ch.  XI.  sect,  i,  para.  1,   p.  196;— i?(f.  Kra.  *avy 
p^  18;  Id.  T.  p.  54;   Coleb,  Dig.  Vol.  III.  p.  505;--Macn.  H.  L.  Vol.  I.p.26;— Elb 

IiupuTT- 

*  Ten  uQiiUiS    the  liiuther  bore  her  infant  ia  her  womb,  5uff«ring  extreme  angaLih 
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k  f ii  -Hfrr  I™"*®^^ly  •ft^  propounding  the  father^s  right  to 
Aamonty.  the  estate,  VreHNu's  text  declares:  "If  he  be  dead, 
it  appertains  to  the  mother/'  {Di.  bhi.  p.  196.)  And  the  text  of 
Vrihabpati  declares :  "  Of  a  deceased  son,  who  leaves  neither  wife 
nor  son  (a),  the  mother  (t),  must  be  considered  as  heiress  or  by  her 
oOQsent  the  brother  may  inherit/'  {Di.  bJU.  p.  194.) 

(a)  By  the  expression  '  leaving  neither  wife  nor  etm,'  is  here  meant 
to  indicate  the  failure  of  heirs  down  to  the  father  inclusively. — See 
Dd.  bhd.  p.  194. 

(t)  By  the  term  'mother*  is  here  intended  the  genUrix  alone. 
Hence, — 

Vyavastha'^  69.    The  step-mother  is  not  entitled  to  inherit* 

After  the  death  of  a  mother  who  has  inherited  the  estate  of  her  son^ 
the  heirs  of  her  peculiar  property  shall  not  take  the  succession^  but 
the  heirs  of  the  son.    Therefore, — 


fidnUng  with  invaU  rad  TariottS  panga^  she  broQght  forth  her  ehiUL  Lorii^  h«r  ton  more 
than  her  Ufa,  the  teadar  mother  is  (justly)  rerared  :  who  oould  rapajr  her,  aten  though 
he  tried  a  hnndrad  years  !— (VrisA.)  A  mother  turpassea  a  thooaand  fathers^  for  she 
bears  the  child  in  her  womb,  and  nooriahes  it  ;  therefore  ia  e  mother  moat  Tenarable.  A 
(mere)  Achi£rjya  surpasses  ten  upidhgtCtftu  :  »  fother,  »  haodred  aneh  Aekirj^ ;  and 
a  mother,  a  thousand  (natural)  fiohera.— (Mahu.) 

Bat  although  the  mother  is  pronounced  to  aurpaaa  the  &ther  in  the  degree  of  Tenera- 
tion  due  to  her,  yet  the  notion  that  the  mother^a  ri|^t  ahoeld  precede  the  fathei^s, 
must  be  rejected.  For,  if  a  anperior  title  to  raneration  were  the  reaaon  of  a  right  of 
inheritance,  the  ancceaaion  would  derolTe  on  the  spiritaal  preeeptolr  before  the  &ther ; 
since  it  is  said  "  of  him  who  is  the  natural  parent,  and  him  who  gires  holy  knowledge, 
the  giver  of  the  sacred  science  ia  the  more  Tenerable  father  x  **  and  paternal  nnelea  and 
the  rest  would  inherit  in  preference  to  a  younger  brother  or  a  nephew.  Therefore,  the 
mother's  right  of  sueoassion  ia  after  the  fisther  (Dtf .  hh£.  pp.  196  &  197.)  This  ia 
the  opinion  of  Jtm^/a-v^Aona  respected  in  Bengal.  The  author  of  the  rtiHf<to-fr&<m^rsava 
ia  of  the  same  (^nlon,  and  has  founded  that  opinion  almost  on  the  same  grounds. 
Thus  \—**  Title  to  respect  is  no  cause  of  inheritance ;  were  it  so,  who  could  take  tiie 
estate  whfle  both  parents  exist  ?  But  benefits  conferred  by  his  own  act,  and  near 
relation  by  the  funeral  cake,  are  the  grounds  on  which  reats  the  claim  of  an  heir:  now, 
the  fiikther  ia  superior  by  the  benefits  which  he  eonfera ;  therefore  he  haa  the  right  of  suc^ 
cession,  eren  though  the  mother  be  living.**  ("Coleb.  Dig.  Vol.  III.  p  505.)  Such  is  also 
the  opinion  of  the  other  authorities  of  the  Bengal  School.   * 

*  D€.  hhtC.  Gh.  IX.  Sect.  6,  para.    4,  (p.  t\Z.) 
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.,  •  70.  Like  tlie  widow,  the  mother  alao  caDDOt^  with- 
yyniVaSh  -  ^^^  ^^  allowable  cause  or  legal  necessity,  alienate  the 
nherited  property,  which  on  her  death  is  to  devolve  on  the  other 
heirs  of  her  son.* 

Tliis  also  is  affirmed  by  the  learned  to  be  the  opinion  of  Jitnuta- 
vakona*  Mivra  also  asserts  that  she  has  not  power  to  give  away,  or 
otherwise  alien,  property  which,  devolves  on  her.* 

Ltgal  ofbdofu  delivered  in,  and  admitted  by,  the  several  Courts  of 

Judicature,  and  examined  and  approved  of  by  Air 

Wittiam  MacnagMen. 

Q.  A  minor  dies,  leaving  his  mother  and  .foar  paternal  uncles  him 
surviving,  and  some  property,  which  was  joint  and  unseparsted  from 
that  of  his  uncles.  In  this  case,  of  these  individuals,  on  whom  does 
Ills  share  of  the  undivided  estate  devolve?  If,  according  to  law,  the 
mother  has  a  life-interest  in  it,  is  she  entitled  to  obtain  the  value  of 
a  wall  of  his  dwelling  house,  usurped  by  one  of  her  husband's  brothers? 

fn  fiwigal,  a  ^  Supposing  the  minor  to  die,  leaving  no  heirs, 
nociiT       ipherito     down  to  the  father,  his  mother  will   take  the  entire 

jonK    pro|Mrty     to  ' 

the  excloMon  of  a     estate,  whether  Consisting  of  movables  or  immovables; 

paterBsl  uiiclo.  % 

and   where  there  is  a  mother  living,   the   paternal 

uncles  have  no  title  to  the    inheritance.     The   uncle    who  has  taken 

possession  of  the  wall,  which  was  in  common,  is  to  pay  the  value  of  the 

deceased's  portion  thereof  to  tlie  mother,   as  she  is  the  sole  heir 

of  her  son. 

Authorities  : — 

Jagntavalkta  says  :  "  The  wife  and  the  daughters,  also  both  pa- 
rents/' &c.  (See  ante,  p.  23.) 

VmiHASPATi  says :  "  Of  a  deceased  son,  who  leaves  neither  wife  nor 
male  issue,  the  mother  must  be  considered  as  heir :  or  by  her  consent, 
the  brother  may  inherit.'* 

Zillah  Nuddea.  Anna-puruA  Debi  yeisxis  liatn-joy  Muketjea.  Macn. 
H.  L.  Vol.  II.  Ch.  I,  Sect.  4,  Case,  1,  (p.  59.) 

€L  I-  A  person  had  three  sons  by  his  two  wives.  On  the  death 
of  the  second  son,  who  was  unmarried,  the  father  divicied  his  real  and 
perscmal  property  between  his  surviving  sons  in   equal    portions.     The 

^  •  Coleb.  Dig.  Vol.  III.  pp.  505.  506;-Macn.  H.  L.  Vol.  1.  p.  25  &  26 ,— Elb.  In. 
p.  77.  See  the  V^vasthA  No.  27  and  the  authoridea  dec.  as  well  as  the  cases  bearing  tUere- 
on.    See  sIm  cmie,  pp.  93, 171  k  172. 
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two  brothers  separated  from  each  other  during  the  father's  life-time 
and  enjoyed  their  respective  shares  of  the  property.  Shortly  after 
the  eldest  son  died^  leaving  a  widow  and  two  sons^  one  of  whom  did 
not  long  survive.  At  the  death  of  the  original  proprietor,  he  left  his 
second  son,  and  his  eldest  son's  widow  and  son,  him  surviving.  The 
widow.of  the  eldest  son,  together  with  her  son,  took  possession  of  his 
share ;  and  lastly  her  son,  (that  is,  the  grandson  of  the^  original 
proprietor,)  died,  and  after  his  death  also  the  widow  continued  in 
possession  for  some  time  of  the  share  which  had  belonged  to  her  hus- 
band ;  but  now  the  younger  son  of  the  original  proprietor  is  desirous 
of  ousting  the  widow  of  the  eldest  son,  and  they^  are  contesting  about 
the  property.  Supposing  the  fact  of  the  adjustment  of  the  shares*  and 
the  partition  of  the  property  to  have  been  made  as  specified,  in  this 
case,  how  will  the  estate  of  the  original  proprietor  be  distributed 
among  the  parties,  that  is,  the  younger  son  of  the  proprietor,  and  his 
eldest  son's  widow  ? 

R.  1  •  If  it  be  proved  that  the  original  proprietor 
perty  universallyl^*^     made  the  partition  of  his   estate   as   specified,  then 

his  younger  son  and  his  grandson's  mother,  ( the 
widow  of  his  eldest  son,)  are  respectively  entitled  to  the  portions 
which  he  assigned  to  his  sons* 

Q.  2.  Supposing  the  original  proprietor  to  have  had  three  sons 
by  two  wives,  the  second  son  to  have  died  unmarried  before  his  father, 
the  eldest  son  to  have  died  also  before  his  father,  leaving  a  widow 
and  two  sons,  (one  of  whom  subsequently  died,)  and  then  the  original 
proprietor,  without  having  made  any  division  of  his  property,  to  have 
died  before  his  younger  son,  and  his  eldest  son's  widow  and  son  (who 
is  since  dead  ;)  in  this  case,  of  the  survivors,  that  is,  the  younger  son 
of  the  original  proprietor,  and  his  eldest  son's  widow,  who  is  en- 
titled to  inherit  his  property ;  and  if  botli,  to  what  proportion  is  each 
of  them  entitled  ? 

R.     2.  On   the    death' of  the  original  proprietor,  his 
In  sacoession   to  ,  ,  .  ,    7        .    i      .     . 

her  8on,who  shared     ^^^    ^^^   grandson   were  entitled  to  inherit  m  equal 

estate  ^"ijiy^wTth     Portions,  and  on  the  death  of  such  grandson,  leaving 
hi*  uncle.  ^q  jjgji.  Jqwu  to  the  father,  the  mother  is  successor ; 

consequently  the  property  left  by  the   original  proprietor  will  devolve 
both  on  his  younger  son  and  his  eldest  sou's  widow  ia  equal  shares. 
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Calcutta  Court  of  Appeal,  July  22nd,  1805.  Debi^prasad  Chatterjea 
mas  Sebi-dM  Debt.  Ibid.  Case  II.  (pp.  60,  61.) 

(1«  After  the  death  of  Ratan-mdld,  first  widow  of  Krishna-kishor, 
ad  of  Namda^H^hor,  the  son  adopted  by  her,  ii^ithoat  issue,  who  was 
eir  to  the  two  annas  share  left  by  them,  was  it  the  appellant,  A^a- 
dyani  Debi,  second  widow  of  Krishna-kUhor  ?  or  Ram-kishor,  the 
im  adopted  by  her,  if  he  be  really  so  ?  or  the  heirs  of  Krishna -gopil 
toy,  full  brother  of  Krishna-kishor  ?  or  the  heirs  of  Ganga-narayatt 
ad  Lakkhi-nirayan,  half-brothers  of  Krishna -kishor  ?  And  does 
he  case  turn  at  all  on  the  legality  or  illegality  of  the  adoption  of 
lam-kishor  by  the  appellant,  Nar&yani  Debt  ? 

B.     If  after  the  death  of  Ratan'tnald,  first  widow  of 
A  Btep>motber 
IS  DO  fight  of  tiio-     Krishna-kishor,  her  adopted  son  Nanda-kishor,  adopt. 

iTbkw  of  H^al,     ^   under    due   authority  from   her  husband,     died 

Qd  ib«  property  of  without  issue,  Mii»£ra-^^r'«  two  anuas  go  to  the 
er    Btep-toQ    will  '  ^ 

ither  go  to  Mb  OB-  adopted  SOU  of  Krishna-ffopal,  full  brother  of  Krishna* 
\s^§  AclopCod  too- 

kishor,  (that  is,  to  the  cousin*german  by  adoption  ;  ) 

ot  to  the  second  widow  of  Krishna-kishor,  (step-mother  by  adoption ; ) 

Mr  to  the  heirs  of  Gangd-nariytvi  and  LakkhUnardyaUy  (half  brothers 

F  the   adopting   father.)     If,  however,  the  adoption  of  Rdm-kishor, 

f  Ndrayani   Debi   (the  appellant,)  be  a  good  adoption,  then  Ram- 

likor  is  heir   to  the   two   annas  of  Nanda-kishor,     In  the  Shi  sir  as, 

aere  is  no  express  prohibition,  or  sanction,  of  two  adoptions :  if  it  be 

be  usage  in  Bengal   to  make  two  adoptions,   the  adoption  oiRam* 

ishor  is  no  doubt  valid  :  and  he  succeeds  to  the  two  annas,  as  before 

tated.    The  reason  why  the  step-mother  of  Nanda-kishor,  that  is, 

Idrdfmlf  the  appellant,  cannot   succeed  to  his  share,  is,  that  in  the 

Hya-bhSga,  and  other  authorities  current  in  Bengal,  wherever  the  word 

lAii,  or  mother,  occurs,  it  is   explained  to  intend  janani,  or  actual 

lother.    These  books  do  not  authorise  the  step-mother's  succession. 

Int  sbe  should  receive  a  maintenance  from  the  person  who  takes  the 

uheritance.     In  the  books  of  the   Dekhan  viz.,  the  Mii&kshard,  &c. 

de  word  tnat4  implies  both  mother  and  step-mother  :  according  to 

hese,  the  step-mother  would  share. 

Authorities  :— 
Hakv: — ''The  son  begotten  by  a  man  himself  tn  law/Ul wedlock, 
the  son  of  his  wife  begotten  in  the  manner  before  meniioneA,  n,  son 
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given  to  him,  a  son  made  or  adopted,  a  son  of  concealed  biith^  or 
whose  real  fiither  cannot  be  known,  and  a  son  rejected  by  his  natoial 
parents,  are  the  six  kinsmen  and  heirs.*'  "Of  the  man  to  whom  a 
son  has  been  given,  according  to  a  sabseqaent  law,  adorned  inth 
every  virtue,  that  son  shall  take  (a  fifth  or  sixth  part  of)  the  heritage, 
though  brought  from  a  difierent  family/* 

BouDHATANA : — **  participation  of  wealth  belongs  to  the  son  begotten 
by  a  man  himself  in  lawful  wedlock,  the  son  of  his  appointed  daught- 
er, the  son  begotten  on  his  wife  by  a  kinsman  legally  appointed,  a  son 
given,  a  son  made  by  adoption,  a  son  of  concealed  birth^  and  a  son 
rejected  by  his  natural  parents.** 

OoTAMA :—''  The  son  begotten  by  a  man  himself  in  lawful  wedlock, 
the  son  of  a  wife  begotten  by  an  appointed  kinsman,  a  son  given, 
a  son  made  by  adoption,  a  son  of  concealed  birth,  and  one  rejected 
by  his  natural  parents,  are  sons  who  inherit  property.*' 

Manu  : — **  Of  a  son  dying  childless,  (and  leaving  no  widow,)  the 
mother  shall  take  the  estate ;  and  the  mother  also  being  dead,  the 
father's  mother  shall  take  the  heritage.*' 

The  term  'mother'  mentioned  in  the  texts  (above  alluded  to)  in- 
tends *  natural  mother,'  for  the  terms  'mother,  grandmother,  and 
great-grandmother,*  &;c.,  .(in  such  texts  as  the  following,)  bear  their 
original  sense  of  '  his  own  natural  mother, '  '  father's  natural  mother,' 
and  '  (paternal)  grandfather*s  natural  mother, '  and  it  is  by  those 
terms  that  they  are  described  as  taking  their  places  at  the  funeral 
repast.  But  the  introduction  of  step-mothers  and  the  rest  to  a  place 
at  the  periodical  obsequies,  is  expressly  forbidden.  Thus  the  sage  de- 
clares, '*  whosoever  dies,  whether  man  or  woman,  without  male  issuer 
for  such  person  shall  be  performed  funeral  rites  peculiar  to  the  indi- 
vidual, but  no  periodical  obsequies.'*  The  Ddya-bhiga.  Niriyani  DeU 
versus  Har-kishor  Roy.  Sudder  Dewanny  Adawlut,  Decei&ber  SAtby 
1801.    Ibid.  Case  3,  pp.  61-^64. 

Gadi'dhar  Sarmd  and  KiH-dds  Sarmi  versus  Ajadkyd- 
r6m  Choudhuri. 

Oaae  KislUshwar,  Hara-deb,  Saha^deb,  and  NlUkdnia  were 

*>J^2%onth^  vyii-     four  brothers,  living  together.    R&ihishwar,hj\m 

own  industry,  acquired  a  aemindary,  via.j  6  amiaa 

of  Purgnnnah  Choura,  which,  as  yet,  had  not  been  divided.    KdM^ 
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9kwar  died  leaving  his  three  brothers  above  mentioned^  and  five  sons 
Rim-^haniar,  Bdm-mohm,  Krishna-kiniar,  Keval-rdm,  and  Ajo4hyi^ 
riw^  Hmrm-deb  then  died,  leaving  a  son,  Charan-jit,  Then  Saha-deb 
died,  withont  issue.  Then  died  Keval-raniy  fourth  son  of  Kishishwar, 
ieaving  a  son  Kri$hm'nith  and  a  widow  Rmiga-mani,  mother  of 
KrUhmm-ndih.  Rim-mohan  then  died,  leaving  two  sons,  GadA-dhar 
and  Kd&'diM.  Then  died  iUm-ahankar,  leaving  a  daughter,  RAfesk- 
warij  and  two  sons  of  that  daughter,  viz.  Ridhi-nidh  and  Narsin^. 
Then  died  Ckaranrjify  son  otHarordeb,  withont  issue.  Then  died 
Krishna^kinkar  mthout  issue.  Nil-kiata  then  died  leaving  a  daughter, 
Khmrffeskwari,  which  Kharpeshwari,  after  her  father's  death,  had  a  son 
PrM-niih,  After  this,  in  1190,  Krishna^nidh  died  without  issue.  The 
surviTora  of  the  fiimily  at  the  time  of  the  present  suit,  were  Ajodhyi- 
rim  mm  of  KiBhisiwar,  Gadi-dhar  and  KdH-das,  sons  of  R&m-mohan, 
Gn^A-mni  widow  of  KevaUr&m,  Rdjeshwari  daughter  of  Ram- 
skaiUkar,  RUkt^ih  and  Narsing  sons  of  Rdjeshwari,  Khargeshwari 
daughter  otNU^kinta^  and  Prin-ndth  son  of  Khargeshwari.  The  ques- 
tion mm,  what  division  was  to  be  made  of  the  zemindary ;  and  the 
following  opinion  was  given  by  Rddhi-kanta  Pandit :  Ist,  there  having 
been  fimr  brothers  living  together  in  one  family,  of  whom  KdshishuHir 
was  the  eldest,  if,  without  there  being  paternal  inheritance,  or  with- 
out the  use  of  joint  property,  or  without  the  labour  or  assistance  of 
the  brothers,  he  (Kdihshiwar)  acquired  a  zemindary,  the  other  brothers 
would  have  no  title  to  share  in  such  zemindary.  Should  there  have 
been  a  paternal  inheritance,  or  an  expenditure  of  joint  funds,  or  should 
the  brothers  have  lent  their  exertions,  then,  the  zemindary  being 
divided  into  five  parts,  Kashishwar,  the  acquirer,  would  take  two,  and 
the  other  brothers  one  each:  2nd,  on  the  death  of  J^o^A^^At^ar,  his 
five  sons  inherit  his  portion,  dividing  it  into  equal  parts ;  on  the  death 
of  Kighisiwar'a  son  Rdm^mohan,  his  two  sons,  Gangi-dhar  and  Kdli^dits, 
inherit  their  father's  share,  in  equal  portions :  8rd,  the  share  of  K&shi' 
fimH^#  fourth  son,  KevaUrdm,  on  the  demise  o(  Keval^rim's  son  Krishna^ 
niikj  should  Krishna-nAth  have  left  no  daughter,  falls  to  his  mother 
Rtrnga^mmii :  4th,  on  the  demise  of  RAmrshankar  (son  of  KAshishwar) 
his  daaghterlt4/e'Ati7ar»  inherits  her  father's  portion,  and  on  her  death 
her  two  sons  succeed  her:  5th  KAshishwar's  son,  Ajodhyd-rdm,  being 
lUve  at  the  decease  of  his  brother  Krishtfa-kinkar,  should  the  latter  not 
have  left  a  mother,  his  full  brother  4;o^&y^r0»»  receives  his  portion : 

25 
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eth,  oo  the  death  of  Kdshishwar's  brother  Ibra^b,  his  {Hara-deVt) 
fon  Charanrjit  inherits  his  father's  portion;  and  on  his  decease^  should 
he  have  left  no  brother^  his  father's  fall  brother,  Nil-kinla,  the  only 
survivor,  will  be  entitled  to  that  share :  7th,  on  the  death  of  Kigki^ 
ihwwF^M  brother  Saha-deb,  should  he  [Saha-deb)  not  have  left  a 
mother,  his  full  brother  KiLkanta  will  inherit  his  share,  and  on  the  death 
of  Nit-kdntat  his  daughter  Khargeshwari  will  inherit  her  father's  por- 
tion. It  appears  to  have  been  asserted  that  Nil-kdnta  had  resigned 
all  concern  in  the  zemindary,  and  the  three  females,  Rijeshwwri, 
Ranga^mani^  and  Khargeshwari,  received  a  maintenance;  the  two 
former  in  lieu  of  their  shares,  which  they  had  resigned.  And  a 
further  opinion  was  taken  on  the  point,  which  was  this,  *'  supposing 
that  the  male  sharers  contributed  to  the  maintenance  of  RoHga^^tumi^ 
if  she  (Ranga-mani)  did  not  renounce  her  daim,  she  will,  at  a  divinon, 
be  entitled  to  the  share  of  Krishna-nith,  her  son.  If  Rdfe$Awari 
received  some  lands,  and  renounced  her  claim  to  share,  she  will  not  be 
entitled  to  her  father's  share ;  but  if  she  reserved  her  daim,  then  she 
will  be  entitled  to  her  fiftther's  share.  If  NiUkdrOa,  the  father  of 
Khargeshwari  relinquished  his  share  on  condition  of  receiving  a 
maintenance,  Khargeshwari  will  receive  the  same."  But  evidence  ex- 
amined as  to  the  facts,  on  the  supposing  of  which  this  opinion  was 
taken,  did  not  prove  them,  and  there  was  ground  to  presume  that  the 
contrary  was  the  case.  The  Sudder  Dewanny  Adawlut  (present  Sir 
J.  Shore,  F.  Speke,  and  W.  Cowper)  determined  that  the  decree  of 
the  Dinagepore  Adawlut  (from  which  the  case  came  before  them  iu 
appeal,)  and  which  adjudged  to  Ajodhyd-rdm^  (who  sued  for  a  division 
of  the  zemindary)  3  annas,  and  6  gandas,  of  the  5  annas,  should  be  set 
aside,  that  the  5  anna  zemindary,  in  pursuance  of  the  Pandit's  opinion, 
should  be  adjudged  to  the  heirs  of  the  four  brothers,  Kdshiskwar, 
Saha^deb,  Hara-deb,  and  Nii-kdnta,  in  the  following  proportions;  viz., 
to  Khargeshwari  as  heir  to  her  father  Nil-kdnta,  the  shares  of  Saha-deS, 
Hara-deb,  and  Nil-kinta,  8-5ths,  and  to  the  heirs  of  Kashislmar  2-6ths, 
these  to  be  allotted  to  the  heirs  of  Kdshishwar  in  the  following  propor- 
tions, viz.,  to  Gadi-dhar  and  Kili-dds,  appellants,  l-5th,  to  Ajodkyi^ 
rdm^  the  respondent,  2-5ths,  to  Ranga-mani  l-5th,  and  the  same  to 
Rigeshwari.*—ZOi\L  October,   1794.    S.  D.  A.  R.  Vol.  I,  p.  6. 

^  Tho  Uw  opinion  and  deciBion  in  thii  caso  are  practical  iliastistionf  of  a  nomber  of 
poista  of  Hlndn  law,  neither  intrieate  por  Q^oommon,  lui,  the  allotovent  of  a  double  ebare  ta 
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See  also  tiefoUowinff  Cases : — 

I  siwarmchander  K&r^farmd  and  another  versus  Gobinda^cAander 
KSr^fanmd  and  others.  And  Srtmati  Joy-marti  D&si  and  Srimati  Ddsi 
Bmsi  Tersns  Aima^ram  Ghose  and  KaU^chand  G*o*e— Cons.  H.  L. 
pp.  64—69  k  7*.    Cited  in  the  chapter  on  partition,  y.  v. 

Bhoirabi  Ddsi  versus  Naba-krisAna  Bose. 
Oases  1*  Rakm-mam  inherited  the  estate  of  her  son  KAyeira, 

5SSI?iSw!^*  ^^^  ^'^  unmarried  and  chUdless.  After  /W/o*. 
manias  death,  Bhoirabi  Ddsi  the  step-mother  of 
Kkfetra  dwned  the  estate.  Held  that  on  the  death  of  Raian-mani 
the  property  devolved  on  her  son^s  heir,  who,  in  this  case,  was  the 
ion  of  the  paternal  nncle  of  his  father,  and  not  on  his  {Khyetra's) 
atep-moiher,  since,  according  to  the  law  which  prevails  in  Bengal,  a 
«tep-moliher  does  not  inherit  fmm  her  step-son,  but  is  entitled  to  main- 
tenance from  her  husband's  property.— 23rd  February,  1836.  S.  D. 
A.  Bcp.  VoL  VI,  p.  53. 

Case  NO— 261  of  1851. 

AhUd-masd  Disi,  {plaintiff)  Appellant,  versus  Gokul-mam  Ddsi 

Defendant f  Respondent, 

Judgment. 

II.  The  (Zillah)  Judge  has  declared  that  the  step-mother  has  no 
right  to  sue.  This  opinion  is  based  on  the  bywasthas  {Vyavasthds) 
of  two  of  the  Pandits,  which  he  preferred  to  two  bhwasthas  also 
filed.  The  Appellant  being  ealled  on  for  legal  authorities  in  oppo- 
sition to  the  Judge's  decision,  produced  none ;  but  the  Respondents 
prodnoed  a  decision  of  this  court,  Dated  23rd  February,  1836, 
page  53,  Volume  YI,  Sudder  Dewanny  Adawlut  Reports,  Bhyrubee 
Dassy    versus  NtA-kishen"^  in  which  it  is  distinctly  ruled  that  a  step* 

tiM  piMon  bj  whom  tcquUition  is  made,  tvith  aid,  however,  from  the  Joint  fands  (Vide 
P^.  ihf,  Gh.  VI.  Sect.  1,  para.  28;)  2nd,  equal  participation  of  eons  sncceeding  to 
fatiier,  {Ibid.  Ch.  8.  Sect.  2,  para.  27;)  8rd,  the  mother'a  sncceasion  to  her  son 
;  BO  widow,  nor  israe  male  or  female  {Ibid,  Ch.  XL  Sec.  4;)  4th,  the  danghter^a 
to  one  leaving  neither  male  iasne,  nor  a  widow,  provided  ench  daughter 
he  mother  of  a  son  or  likely  to  become  lo  (Ibid,  Ch.  XI.  Sect.  2,  para.  3;)  5th,  the  {a\\ 
bcot]ier*a  inheritance  from  hie  brother  (^Ibid»  Sect.  5;)  6th,  the  uncle's  sncoassion  on  failure 
of  nearer  heirs,  (Ibid,  .Sects.  6,  5,  S  fc  9.) 

*  That  is  the  precedent  immediately  preceding. 
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iDother  does  not  iiiherit  from  a  step-son.  He  refers  9ko  to  page  €2, 
Yolnme  II,  Macnaghten's  Hindu  Law^  in  which  the  same  nde  is 
laid  as  a  general  principle^  viz.  that  under  the  hiw  of  the  Difo^hkiga^ 
which  is  applicable  to  this  Case,  the  step-mother  has  no  right  to 
succeed.  In  a  note  to  the  Case  of  Nardyaiii  Debi  Tersns  HariJpiskor 
Roy,  decided,  Sudder  Dewanny  Adawlut,  24th  of  December,  1801,  the 
same  principle  is  more  emphatically  expressed.  On  the  whole,  there 
is  erery  reason  to  believe  that  the  decision  of  the  Judge,  that  the  suit 
win  not  lie,  is  correct,  because  the  authorities  declare  that  the  phio- 
tiff  (the  step-mother)  has  no  personal  interest  in  the  matter  at  issue  : 
the  special  appeal  is  therefore  rejected  with  costs,  and  the  decisioii  of 
the  lower  court  affirmed.— The  23rd  of  June  1852.  S.  D.  A.  D. 
page  563. 

The  same  Principle  was  held  in  |he  following  Cases : — 

I.  N&riyani  Debi  versus  Hari-Hshar  Ray,  94th  December  I8DI . 
S.  D.  A.  Rep.  Vol.  I.  p.  89. 

II.  Lakkhi'priya    versus    Bhoirab^hamder    Choudkuri  and  Jipgr- 
ehantkr  Choudkuri. —2901  August,  1833,  S.  D.  A  Bep.  Vol.  V,p.  816. 

Kili'kania  Lahuri  Appellant  versus  Golak-chander  Ckomdkuri 

Respondent. 
I.    The  plaint  sets  forth,  that  Ram^kaniar  Choudkuri 
Cases  uncle  of  the  plaintiff,  died  leaving  his  wife  Kum&ri 

beMjmgoii  thcTy*.     p^^'  ^^^  ^       Bkavini^kankor,  a  minor;  and  then 

Tsstlu  No.  70.  »  *  .  ' 

the  plaintiff's   father,     GoUnda^ckamder  Ckoudkuri 

died,  leaving  him  his   heir.     Subsequently,  Bkabani^kankar,  died  an 

infant ;  that  Kumar i  Debi  obtained  a  decree  against   the  plaintiff  and 

others ;  and,  under  this  decree,  she  holds  her  husband's,  lUm^kundar^s, 

estate,  which,  as   his  legal   heir,   plaintiff  is  entitled  to ;  that  Kum&ri, 

as  Hindu  widow,  has  no  power  to  sell   or   to   make  over  in   gift  the 

estate,  she  being  entitled  to  maintenance  only ;  that   she,  in  collusion 

with    Kili'kintm  Laiuri,   defendant,    (who  is  her  manager  and   an 

enemy  of  plaintiff,)  fraudulently  endeavours  to  deprive  the  plaintiff  of 

his  inheritance ;   and  so  forth. 


/^''^pui 


The  principal  Sudder  Ameen,  in  his  decision,  held,  in  reference  to 
bench  decision  of  the  Mooiahedabad  provincial  court,  {Chbindu" 
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pratid  DAs  femu  CkiUbashi,  &c.,  Respondents,)  of  14th  Marcti,  1838, 
and  a  VfOWuHU  of  the  Pandii  of  the  Dacca  Court,  therein  referred  to, 
that  a  widow  has  only  a  personal  life  tenure ;  and  that  her  possession 
can  be  set  aside^  on  adequate  proof  of  waste  or  misconduct,  by  the 
next  heir*  Aa  to  the  collusion  between  Kum&ri  Debi  and  Kdli-kania 
Ldhmrif  or  a  reasonable  fear  of  it,  the  Principle  Sudder  Ameen  said 
that  it  appearedj  from  the  copy  of  the  Collector's  ch&lin  on  account 
of  DhimUli,  of  13th  Pous,  1250  B.  S.,  for  HI  rupees,  and  copy  of 
plaintiffa  petition  to  the  Collector  of  the  same  date^  that  plaintiff  paid 
that  sum  to  sare  the  estate  from  sale  for  Kurndri  Debits  default ;  and 
that  also  from  copy  of  a  petition  of  the  plaintiff,  of  9th  Boishakh, 
1251,  to  stop  the  sale  of  the  putnee  talook  of  Dhanbildf  and  the  adver- 
tisement of  the  iTAiiKi-iirf  of  18th  iCaWiA:,  1243,  and  the  evidence  of 
three  witnesses,  it  appeared  that  Kum&ri  Debi  had  been  permanently 
giving  putnee  jMit/oA^  to  her  relatives,  and  threw  DhinbUi  wilfully  into^ 
defonlt,  and  the  plaintiff  had  to  pay  to  save  the  property;  that  she 
also  involved  herself  heavily  in^  debt,  and  that  it  was  in  consequence 
of  this  improper  embarrassments  that  the  conditional  sale,  under  a 
decree,  to  EUi^kdnia  Lihwri  became  necessary.  How  could  she  not 
have  paid  the  inconsiderable  amount  of  200  rupees  for  costs  and  fees, 
for  which  amount  half  the  KhdnaJi&ri  was  sold  ? 

The  Principal  Sudder  Ameen  was,  upon  thesd  grounds,  satisfied  that 
the  plaintiff  was  entitled  to  be  placed  in  possession  of  the  properties 
sued  fat*  There  having  been  waste  and  injury  by  Kum&ri  Debi,  and 
she  having  ceased  to  live  with  her  husband's  family,  she  was  declared 
to  be  entitled  only  to  maintenance  from  the  plaintiff. 

JfnigmerU. — ^The  appellant  now  before  us,  is  the  purchaser,  at  a 
sale  in  execution  of  a  decree  against  a  Hindu  widow,  of  her  life-interest 
in  landed  property  belonging  to  her  husband's  estate,  which  devolved 
to  her  in  succession  upon  his  death. 

There  is  no  proof  on  the  record,  that  the  debt  for  which  the  sale  took 
place  was  other  than  a  personal  debt  of  the  widow,  or  that  that  debt 
was,  in  any  way,  incurred  for  the  purposes  of  her  necessary  mainten- 
snoe.  The  essential  point  for  decision,  therefore,  is  whether  a  Hindu 
widow  in  Bengal  possesses  such  a  life-interest  in  the  estate  left  by  her 
hosband,  as  is  capable  of  transfer  by  her  own  assignment,  or  by  seizure 
for  her  debts,  indq^ndently  of  the  necessities  of  her  maintenance,  or 
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of  the  performance  of  any  duty  in  regard  to  her  husband,  as  of  act» 
designed  for  his  spiritual  benefit,  or  of  the  payment  of  his  debt. 

The  authorities  appear,  upon  this  point,  to  be  distinct  and  condusiye 
against  the  claim  of  the  appellant.  Sir  W.  Macnaghten,  (in  his  Hindu 
,  Law,  pp.  19,  20,)  states  his  opinion  that  a  widow  can  be  considered 
in  no  other  light  than  as  a  holder  in  trust  far  certain  uses  ;  and  again, 
in  a  note  furnished  by  him  to  the  Judges  of  the  Supreme  Court  (See 
Morley's  Digest,  Volune  II,  part  2,  pp.  154,  155,)  he  has  obserred : — 
*'A  widow  has  no  unlimited  proprietary  right  over  any  part  of  her 
husband's  property,  but  merely  a  general  usufiructuary  right  over  the 
whole  indiscriminately.  It  is  clear,  therefore,  that  she  cannot  conyey 
the  whole  in  perpetuity ;  but  the  deed  by  which  she  conveys  it  is  void 
ab  initio  as  to  the  sale ;  nor  can  it  convey  the  interest  which  she  possesses, 
which  {independently  of  its  not  being  transferable)  is  an  interest  of  a 
'totally  different  nature  from  that  of  proprietary  right.*'  There  is  also 
an  elaborate  review,  in  a  judgment  of  Sir  E.  H.  East,  of  1 1th  August, 
1819,  (Morley's  Digest  as  above,  pp.  198  to  219,)  of  the  whole  law 
in  regard  to  the  rights  of  widows  over  estates  devolving  to  them  from 
their  husbands.  In  this,  though  he  had  not  occasion  to  refer  specially 
to  the  question  of  whether  a  widow's  life-interest  is,  or  is  not,  capable 
of  transfer,  he  yet  distinctly  implies  that  a  husband's  property  passes  to 
his  widow  only  for  her  personal  use  and  enjoyment.  In  Elberling*s 
Treatise  on  inheritance,  &c.,  the  text  of  the  Daya-J^haga  and  Ddya- 
kramasangraha,  and  the  decisions  on  all  parts  of  the  subject  have 
been  carefully  collated.  He  states  their  result,  as  follows :— "  Generally 
the  widow  cannot  make  gifts,  or  sell,  or  mortgage  the  property ;  but 
when  a  sale  or  mortgage  becomes  necessary  for  any  indispensable 
duty,  religious  or  secular,  or  for  her  maintenance,  it  is  valid ;  and 
whenever  gifts  are  made,  or  the  property  is  sold  or  mortgaged,  for  the 
spiritual  benefit  of  her  htuband,  it  is  valid,  because  the  heir  takes  the 
wealth  for  that  purpose,  and  not  for  his  own  benefit.  The  payment  of 
his  debts  is  a  moral  as  well  as  a  legal  duty,  &;c.,"  and,  expressly  to  the 
present  point :— "  As  the  life-interest  is  only  given  her  for  a  special 
purpose,  viz.  for  her  maintenance  and  for  the  spiritual  benefit  of  her 
husband,   she  cannot  even  transfer  the  use^  or  the  possession  of  such 

f  Sir  T.  Strange  sajB  also*  (Vol.  I.  p.  246.)  with  respect  not  only  to  what  she  may 
have  inherited  from  her  husband,  but  to  its  accumulated  sarings  also,  her  (a  widow's) 
dutj  if  to  rvgard  'herself  as  Hule  more  than  tenant  for  lift,  tad  trnitet  for  the  next  heir 
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property  dnrirngkerUfe^ime :  her  right  U  absolutely  personal."  He  refers 
in  a  note,  to  mn  opinion  given  by  the  Law-officers  of  this  Court  in  the 
ewe  to  which  Sir  E.H.  East's  judgment,  before  mentioned,   referred 
to  the  effect,  that  gifts  by  a  widow  for  other  than  an  aUowable  cause 
might  be  valid  as  agmnst  herself,   but  not  as  against  her  husband's 
heirt.     In  the  present  suit,  the  party  reclaiming  against  the  transfer 
of  tha  widow's  life-interest,  is  her  nephew,— the  next  heir,   upon  her 
demise^  to  her  husband.     We  are   of  opinion,  upon  these  grounds, 
that  no  interest  passed   to  the  appellant   upon   his  purchase  at  a  court 
sale,  which  can  be  confirmed  to  him  in   opposition   to  the  claim  made 
in  this  suit,  and  we  accordingly  dismiss  the  appeal  with  costs.     There 
were  allq;ationa  of  waste  and  fraud  on  the  part  of  the  widow,  in  refer- 
ence  to  which  the  Principal  Sudder  Ameen,  in  this  decree,  has  adjudged 
that  the  plaintiff,  the  next  heir,  shall  obtain  possession  of  the  property 
heia  Vy  the  appellant  before  us,  as  weU  as  other  properties  which  had 
passed  to  the  widow    from  the  husband,   providing  only  a  suitable 
maintenanoe  for  her.    The  widow  also  at  first  appealed  to  this  Court, 
bat  snbseqnently  aUowed  the  appeal  to  be  struck  off  on  default.    We 
have  not  therefore  to  notice  the  deciee  as  it  affects  her.— 30th  of  Octo- 
ber. 1849.     S.  D.  A.  R.  pp.  405—410. 

Nafar^ehander  Mitter  &  Rdjib  Mitter,  v.  Rdm-kumdr 
Chatterjea  and  another. 

II.  Dhan^^nanii  having  succeeded  as  nearest  heir  to  her  deceased  son, 
alienated  the  inherited  estate,  first  by  gift,  and  subsequently  by  sale. 
The  Pandits  of  the  Sudder  Court  being  referred  to  gave  their  opinion 
to  the  effect— ''That  the  right  which  a  mother  had  in  the  property 
inherited  from  her  son,  was  the  same  as  that  which  a  widow  had  in 
the  property  inherited  from  her  husband :  and  that,  therefore,  she  was 
incon.peteut  to  alienate  that  property  by  gift.  That  the  sale  of  it 
also  was  invalid,  because,  the  deed  expressly  stated  the  sale  to  have  been 
e3[ecuted  by  Dhan-mani  at  her  own  pleasure,  whereas  the  shisira 
prohibited  sale  at  pleasure,  and  only  licensed  it  under  unavoidable 
necessity,  which  did  not  here  exist ;  that  both  the  gift  and  sale  being  in- 
valid, the  succession  to  the  estate  would  be  regulated  by  the  analogy 
of  the  case  of  a  widow,  that  is,   as  the  nearest   surviving  heir  of  the 

of  pioperty  lo  possessed;  being  (  aa  already  intimated)  restricted  from  alienating  it  by  her 
■ole  independent  act,  unless  for  neceifiary  subiiiteaoe,  or  purpoeea  beneficial  to  the 
deceased.* 
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husband  inherits  from  the  widow,  so  the  nearest  surviving  heir  of 
the  son  would  inherit  from  the  mother ;  and  that  the  nearest  surviving^ 
heirs  in  this  case  are  the  appellants  who  are  the  sons  of  his  father's 
brother.*'  Authorities — DAya-bhagai  **The  word  wife  is  employed 
with  a  general  import ;  and  it  implies  that  the  rule  must  be  understood 
as  applicable  generally  to  the  case  of  woman's  succession  by  inheri- 
tance." The  Sudder  Court  (present  Messrs.  Sealy  and  Rattray) 
considered  the  Vyavasthd  decisive  as  to  the  right  of  the  appellants  to 
the  portion  which  had  devolved  to  Dhan-mani. — 26th  may,  18^.  S. 
D.  A.  Rep.  Vol.  IV.  p.  310. 

III.  In  the  case  of  Musst,  B\joyi-Debi  versus  Anna-purnd  Debt 
(S.  D.  A.  Bep.  Vol.  I.  p.  164,)  regarding  property  which  had  devolved 
on  a  mother  by  the  decease  of  her  son,  the  Law-officers  of  the  Sudder 
Dewanny  Adawlut  held^  that  the  rules  concerning  property  devolving 
on  a  widow,  equally  affect  the  property  devolving  on  a  mother.  On 
her  death  property  devolves  on  the  heirs  of  her  son^  and  not  on  her 
heirs.— Macn,  H.  L.  Vol.  I.  pp.  Zo—'2Q. 

IV.  The  mother  and  widow  of  a  Brahman  by  amicable  settlement 
divided  between  them  his  property,  consisting  of  Devottar  land  and 
right  of  officiating  in  a  temple,  reserving  to  each  the  power  of  alienating 
her  own  share.  Such  partition  is  declared  invalid  by  the  Hindu  law,  in 
consequence  of  the  incompetency  of  the  parties,  and  the  sale  executed 
by  the  mother  (who  even  by  such  settlement  and  division  could  derive 
no  interest  in  her  son's  estate  during  the  life  of  his  widow)  set  aside. 
Musst.  Joymani  Debt  and  another  versus  Fakir-charn  Chakraba*tCi, 
25th  March  lBi29.— S.  D.  A.  Rep.  Vol.  IV.  p.  337. 

_  ^,     ^  70.     The   mother   also   cannot  be   put  out  of 

vvavastna.  r  ,      .  ,    .    • 

•^  possesssion   or  management  of  her  inherited 

property  without  a  satisfactory  proof  of  viraste ;  and  she  connot 
be  dis-inherited  even  on  proof  of  waste.  But  the  wasteful 
alienation  being  invalidated,  the  subject  thereof  should  be  re- 
sumed by,  or  restored  to,  her. 

Inasmuch  as  the  reversioners,  whose  succession  is  contingent  on  her 
death,  cannot  take  her  son's  property  while  she  lived  free  from  any 
defect  causing  exclusion  from  inheritance. 
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No  920  OP  1857 

Muifi  Lodhu-mond  Disi   {one  of  the  defendants)  Appellant  venut 

Goneah-chander  Dutt  and  KHshm-chandey*  Dutt 

{Plaintiffs)  Respondents, 

Judgment. 

C&Se  ^^  ^^^^  appeal  has  been  argued  on  the  part  of  the 

hearing:  ,  op  ^e  mother  onlv,  who  has  been  excluded  from  enjoyment 
Trarasthi  No.  70.  •*  .         ,      ., 

of  property  of  her  son  for  the  reasons  given  by  the 

principal  Sudder  Amecn  in  his  Judgement,  we  have  merely  to  deter- 
mine whether  they  are  legally  sufficient  to  exclude  the  appellant  or  not. 

The  Principal  Sudder  Ameen  relies  on  his  judgment  upon  con- 
struction 942  as  authority  for  holding  the  appellant  bound  to  be 
satisfied  with  the  maintenance  of  Rupees  10  per  month  provided  by  the 
will,  and  cm  the  Sudder  Court's  decision  of  the  24th  January^  1854,  as 
excluding  her  from  possession  of  the  estate  on  the  ground  of  waste. 
Bat  neither  of  the  authorities  can  have  any  reference  to  the  circum- 
stances of  this  case. — 

The  part  of  construction  912,  which  we  suppose  the  Principal  Sudder 
Ameen  deemed  applicable  to  this  case,  is  contained  in  the  following 
question^  on  which  the  ruling  there  promulgated  is  founded. 

That  question  was:  ''Can  a  person,  who  still  holds,  or  within  12 
years  has  held,  possession  of  a  poiiiion  of  land  in  an  ancestral  un- 
divided estate  as  maintenance,  claim  to  have  the  estate  divided,  and 
his  specific  share  allotted  to  him,  or  can  tlie  circumstance  of  his  having 
been  content  with  a  maintenance,  and  not  having  received  a  specific 
portion  for  a  period  exceeding  twelve  years,  bar  his  claim  to  a  se- 
parate possession  of  his  own  share  whenever  he  thinks  fit  to  demand 
it?  The  circumstances  on  which  the  question  is  raised  are  so 
entirely  dissimilar  from  those  we  have  before  us,  that  the  ruling  on 
the  point  need  not  be  gone  into.  Had  the  will  been  in  force,  and  had 
the  mother  at  some  time  sought  to  enforce  the  rights,  the  question  as 
to  how  fitr  she  was  bound  by  the  acceptance  of  a  maintenance  during 
a  period  of  years,  and  precluded  from  disputing  the  will  might  have 
arisen  ;  but  the  point  is  not  one  we  have  to  consider  in  this  light  in 
the  present  case,  and,  as  the  case  stand  in  the  present  record,  the 
construction  is  not  applicable. 

2G 
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The  second  authority  quoted  by  the  Principal  Sudder  Araeen  is  the 
decision  of  this  Court  of  the  24th  January,  1854^  which  decision  dis* 
possessed  a  Hindu  widow  from  her  husband^s  estates  on  proof  of  waste. 
But  the  Court  in  that  judgment  did  not  substitute  an  allowance  to 
the  widow  for  her  maintenance,  but,  on  the  contrary,  provided  that 
her  husband's  heirs  were  bound  to  account  to  her  for  all  reciepts 
from  the  property,  and  merely  placed  them  in  possession  as  her  trustees. 
The  precident,  therefore,  even  if  the  facts  proved  waste  on  the  part 
of  a  female  holding  a  life  interest  only,  does  not  support  such  a 
decision  as  the  principal  Sudder  Ameen  has  given,  namely,  to  vest 
the  plaintiffs,  as  next  heirs  of  the  late  proprietor,  with  uncontrolled 
power  over  the  property,  and  payment  to  the  mother  of  a  monthly 
allowance  of  Rs  10. 

But  we  do  not  see  -that  the  facts  found  by  the  Principal  Sudder 
Ameen  support  a  charge  of  waste.  His  reasoning  is,  that  the  mother* 
by  supporting  in  the  reply  the  spurious  will,  under  cover  of  whioh 
Anani-ram  has  committed  waste,  is  a  party  thereto,  and  is  subject  to 
the  penalty  of  one  who,  in  her  situation  as  tenant  for  life,  commits 
waste.  But  even  to  the  extent  here  assumed,  the  facts  on  record  do 
not  bear  out  the  Principal  Sudder  Ameen^s  conclusions.  Independent 
of  Anant-rdm^s  authority  being  of  a  limited  nature,  the  sales  effected 
by  creditors  are  only  of  his  rights  and  interests ;  and  it  is  very  ques- 
tionable, whether  they  could  by  their  own  terms,  convey  any  portion 
of  R&kh&l  Dds's  estate ;  but,  at  the  same  time,  it  is  impossible  to 
presume  that  the  mother's  object,  in  assenting  to  the  will,  was  to  fur- 
ther any  scheme  of  Anant-ram  in  alienating  the  property.  So  far  as 
the  will  goes,  slie  derives  no  such  power  under  it ;  it  is,  therefore, 
difiScult  to  conceive  how  the  mother's  acceptance  of  it  can  be  held 
to  be  indicative  of  fraudulent  iutent  regarding  transfers,  the  validity 
of  which  the  will  itself  would  not  support. 

On  the  whole,  then,  we  are  satisfied  that  the  record  contains  no 
proof  of  any  fact  which  justifies  the  exclusion  of  the  mother  as  heir 
of  her  son,  and  warrant  the  immediate  entry  of  the  nephews  as  heirs 
into  the  estate  left  by  Rdkhal  Das.  The  effect  of  the  lower  court's 
decree,  therefore,  must  be  limited  to  the  cancelment  of  the  spurious 
will,  and  the  order  for  immediate  possession  by  the  plaintiffs  mmst 
be  reversed.— 18th  of  April,  1859  S.  D.  A.  D.  pp.  436—438. 
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Os  THK  SUCCESSION  OP  TBI    FATHKR's   SON,    GRANDSON,   OREAT-GRANDSON 

AND  daughter's  SON.* 

y  7\.    In  default  of  the  mother,  succeBsion  de* 
VyavaSuIia  •  ^^ly^g  ^^^  ^y^^  brother. t 

A ^,        ., The  texts  of  Jagnyavalkya  and  Vishnu.    Ante.rm* 

Authority.    ^^333^ 

The  uterine  brother  is^  however,  first  entitled  to  inherit,  for  although 
brothers  of  the  whole  and  half  blood  are  begotten  by  the  same  father, 
yet  as  the  uterine  brother  offers  oblation -cakes  to  six  ancestors  of  the 
deeessed,  the  succession  )!r^/  devolyes  on  him  exclusively,  and  not  on 
the  brother  of  the  half  blood,  who  offers  oblation-cakes  to  (his)  three 
ancestors  only. — Ddya-tatiwa,  p.  51. 

^  72.    If  there  be  no  uterine  brother,   the  half 
vy&VaSUia .  tj^thers  are  entitled  to  inherit.f 

AuChorily     Because  they  offer  three  oblation-cakes  to  the  father 
WITH  SEASON,      and  two  other  ancestors  of  the  late  proprietor  (Da. 
Jhrm.  Mong.  p.  13;)  and  because  they  also   are   signified  by  the  word 
^'faiotliery^  being  issue  of  the  same  father. — (Da.  bh&.  p.  200.) 

^  73*    But  the  whole  and  half  brothers  are  equally 
VyavaSUia .  ^^jitig^j  jq  ^n  undivided  immovable  estate.  J 

-         .^_^     Jama  says:   *•  whatever    immovable    property  may 
^ '    remain  undivided,  that  appertains  to  all  («) ;  but  the 
divided  movables  must  on  no  account  be  taken  by  the  half  brother.:^ 

(^)  '^  AlP' — that  is  (all)  the  brothes,  whether  of  the  whole  or  half 
blood.  (Da.  bhi.  p.  211.)— The  meaning  is  that  if  any  immovable  pro« 
perty  of  divided  heirs,  common  to  brothers  by  different  mothers,  have 
lemained  undivided,  being  held  in  co-parcenery,  the  half  brothers  shall 
have  equal  shares  with  the  rest,  but  the  uterine  brother  has  the  solo 
right  to  the  divided  property  movable  or  immovable. — Coleb.  Dig. 
Vol.  III.  p.  518. 


*  In  other  nords  :  "  On  the  succeBsrion  of  brother,  brother^s  sod,  brother^s  grtadion, 
tad  sietorit  eon." 

t  XW.  bhd.  Ch.  XI.  Sect.  V.  para.  1.  p.  198;— D^il  Era.  Sanq.  p.  18;— Coleb. 
Dig.  Vd,  III.  pp.  606.  507  ;— Macn.  H.  L.  Vol.  I.  p.  26;--Elb.  In.  p.  78. 

%   Dtt.  Ih/^.  Ch.  XI.  Sect.  V.  parM.  35,  36,  p.  211}— Coleb.  Dig.  Vol.  m.  pp.  517, 

5ia;«-x>cr.  r.p.  55. 
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^  74.  On  the  death  of  one  whp  has  received  the 
vyavapStna .  inheritance  of  his  brother,  bis  own  son  or  other 
heir  takes  the  succession.* 

•  Not  the  sou  of  any  other  brother ;  for  it  is  no  longer 

AUuIlOnty.     ^^g  property    of  his    (deceased)   uncle,    the  estate 
having  already  devolved  on  a  collateral  relation.* 

^  75.  If  both  the  uterine  and  half  brother  were 
VyavaSuJia  .  ^^^  re-united  (with  the  deceased  owner)  after 
separation,  then  the  uterine  brother  exclusively  takes  the  estate 
of  his  uterine  brother,  f 

In    conformity  with  the  text :    *  The  uterine  brother 
AUtnonty .     ^^^^  ^^^^  ^^^  ^^^^^  ^^  j^.^  uterine  brother.^'  t 

^76.  If  there  be  a  re-united  half  brother,  and 
Vyavastlia.  ^^  un- reunited  whole  brother,  then  both 
(equally)  take  the  estate,  t 

^     . ,        .  -         In  conformity  with  the  text :    "  But  a  half  brother 
^*    being  again  associated    may  take  the  succession/' 
and  so  forth,  t 

^77.  If  the  uterine  and  half  brothers  both  were 
vyava  u  a  .  ^^.^nited  (with  the  deceased)  then  the  re-united 
whole  brother  exclusively  takes  the  inheritance.! 

A  ifVin'rif        Because  (in  this  case)    he  possesses  a  double  title, 
^      (namely,  his  being  uterine,  and  also  re-united ;)  and 
AND  BEAsoS.       jn  Conformity  with  the  text :  *'A  re-united  (co-heir) 
shall  keep  the  estate  of  his  re-united  co-parcener,  (who  is  deceased»)t 

...  y  78.  Among  the  whole  brothers,  if  one  be  re- 
Vyavastna.  ^^^^^^^  after  separation,  the  estate  (of  the  de- 
ceased) belongs  to  him.  X 

•   Coleb.  Dig.  Vol.  III.,  p.  618.  t  Dflf.  Kra,  Sang.  pp.  14,  15;— Coleb.  Dig.  Vol. 

HI.  pp.  607— 612;-.2W.  T.  pp.  64.  65  ;— Macu.  H.  L.  Vol.  I.  p.  26. 

tDcT.  bhd'  Oh.  IX.  Sect.  6,  para.  36.  p.  311;— Coleb.  Dig.  Vol.  III.  pp.  507—512;— 
MacD-  H.  L.  Vol.  1.  p   2fi. 
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^  79.  If  there  be  only  half  brothers,  the  property 
Vy&v&BUla  •  ^£  ^YiQ  deceased  must  be  assigned  in  the  first 
instance  to  the  re-united  one  ;  but  if  there  be  none  such,  then 
to  the  half  brother  (or  brothers)  not  re-united. 

y  80.  Among  brothers,  who  become  re-united, 
vyavasuia  -  j^j^^gj^  mutual  affection,  after  being  separated, 
there  is  no  right  of  seniority,  if  partition  be  again  made- 
Vrihaspati.    See  Da.  bhd.  p.  164. 

1^    i|.  ,     ;g  Here  the  denial  of  right  of  seniority  must  be  under* 

^*  stood  as  relative  to  the  re-united  parceners  of  the 
three  superior  tribes,  the  right  of  primogeniture  being  always  denied 
among  the  Stddras — Ddya-tattwa.  p.  56. 

Snch  is  also  the  case  in  the  succession  of  the  nephews  of  the  whole 
and  half  blood. — See  Dd.  kra,  sang.  p.  15. 

^81.  A.  brother's  son  has  not  an  equal  claim 
Vy*^'**™*-  with  a  brother.* 

^    f  l%/%im-ir      Because  the    whole  brother  who  is  the  giver  of  six 
^      oblation-cakes^  and  the  half  brother  who  is  the  giver 
AND  REAaoN.  ^f  three  oblation-cakes^  which  it  was  incumbent  on 

the  late  owner  to  give,  confer  more  benefit  than  the  brother's  son,  who 
is  but  the  giver  of  two  oblation-cakes  which  the  late  proprietor  was 
bound  to  offer  (to  his  father  and  paternal  grandfather.)  JimHia-vdAana 
concurs  herein.* 

A    ^\%      '^-CT-     Vishnu  says :  '*  If  he  be  dead,  it  goes  to  the  brother's 

nearest  term  ''brother.^'  * 

And  Jaonyavalkya  intimates^  that  in  default  of  brothers,  their 
aona  inherit,  f  by  saying,  on  failure  of  the  first  of  these,  the  next  in 
order  takes  the  estate.* 

be»iM^OTi  the  ^'  Kfishfia-ffobinda  Sen  versus  Lddli-mohan  Thdkur. 
vjm^MthkNo.  71.       August  1819.  S.  D.  A.  R.  Vol.  II,  p.  209. 

*  Coleb.Dig.  Vol.  III.  p.  518. 
t  JSco  an(f,  p.  24,  and  Hacd'  H.  L.  Vol.  I.  pp.  26, 27. 
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II.  Gada-dhar  Sarmd  and  Kiludds  Sarmd  versus  Ajodhya-ritn 
ChoTidhurL—ZQih  October,  1794.  S.  D.  A.  E.  Vol.  I,  p.  6.  See  mie 
pp.  22,  23. 

m.  Gangd-moyi  versus  Krithna-kishor  Choudhuri, — 17th  De- 
cember 1821.  S.  D.  A.  Rep.  Vol.  III.  pp.  128— 132.  See  an/^,  pp. 
159—161. 

IV.  In  the  case  of  Rdj-chander  Das  versus  Dlum-manin  (Sudder 
Dewanny  Adawlut  Reports,  Vol.  Ill,  p.  362)  it  was  determined,  that 
according  to  the  Hindu  Law  as  current  in  Bengal,  on  the  death  of 
a  widow  who  had  claimed  her  husband's  property,  her  daughter  will 
inherit,  to  the  exclusion  of  her  husband's  brother,  if  the  daughter 
have,  or  is  likely  to  have,  male  issue,  and  on  her  death  without  issue, 
her  father's  brother  will  inherit  to  the  exclusion  of  her  husband. 
Macn.  H.  L.  Vol.  I,  pp.  22,  23. 

Rim-ciander  Sarmi  versus  Gangd-gobinda  Banarjea. 

CaSG  ^  Hindu,  through  his  mother,  succeeded  to  his  mater- 

bearing     on    the     j^  grandfather's  estate,  and  died  leaving  a  widow  and 
▼yavaatUNo.  72.  ^  '  ,,,,., 

a  half  brother;   and  was  succeeded  by  the  widow, 

who  enjoyed  the  estate  during  life.     On  her  death,  her  husband's 

half  brother  sued  for  the  estate.     Held  that  at  the  death  of  the  widow, 

the  plaintiff,  as  half  brother,  was  entitled  to  succeed  to  the  property  left 

by  her  husband,  to  the  exclusion  of  his  maternal  grandfather's  brother's 

grand-children.—  1st  February,  1826.  S.  D.  A.  R.  Vol.  III.  p.  117. 

C&SGS  I-     111  the  case  of  Rudra-chander  Choudhuri  versus 

^v^^thaNo  Bh*"*     Shambhu-chander  Choudhun,    (Sudder  Dewanny  Re- 
ports,  Vol.   Ill,   page.   106,)  a  question  arose  as  to 
the   relative  rights  of  a  brother  and  a  brother's  son  to  succeed,  on  the 
death  of  a  widow,  to  the   property  which  devolved  on  her  at  the  death 
of  her  husband,   they   being  the  next  heirs.     The  Pandits  at  first  de^ 
clared,   that  a   brother's  son    (his   father  being  dead)  was  entitled  to 
inherit  together  with  the  brother.     But  this  opinion  was  subsequently    ; 
proved   and  admitted  to  be  erroneous.    In  the  succession  to  the  estate  S 
of  a  grandfather,  the  right  of  representation  unquestionably  exists;   t 
that  is  to   say,  the  son  of  a  deceased  son  inherits  together  with  his,    ' 
uncle :   not    so  in  the  case  of  property  left  by  a  brother,  the  hv^  * 
ther's  son  being  enumerated  in  the  order  of  heirs  to  a  childlei 


VYAVASTHA'IDARPANA.  207 

person's  estate  after  the  brother^  and  entitled  to  succeed  only  in 
default  of  the  latter.  In  the  case  in  question,  the  deceased  left  two 
broihera  and  a  widow^  and  the  widow  succeeding,  one  of  the  brothers 
died  during  the  time  she  held  possession.  The  son  of  the  brotliers 
who  so  died  claimed,  on  the  death  of  the  widow,  to  inherit  together 
with  his  unde,  and  the  fallacy  of  the  opinion  which  maintained  the 
justice  of  his  claim  consisted  in  supposing,  that  on  the  death  of  the 
first  brother  the  right  of  inheritance  of  his  other  two  surviring  brothers 
immediately  accrued,  and  that  the  dormant  right  of  the  brother  who 
died  secondly  was  transmitted  to  his  son.  But,  in  point  of  fact,  while 
the  widow  vurviyed,  neither  brother  had  even  an  inchoate  right  to 
inherit  the  property,  and  consequently  the  brother  who  died  during 
her  life-time  could  not  have  transmitted  to  his  son  a  right  which 
never  appertained  to  himself. — Macn.  H.  L.  Vol,   1.  pp.   26,  27. 

II.  The  same  doctrine  was  maintained  in  the  case  of  Musst 
Joy-mam  DM  versus  Rimjoy  Choudhuri. — S.  D.  A.  Repts.  Vol.  III. 
page.  289.  See  ente,  pp.  140—144. 

y  82.  On  failure  of  the  brother  of  the  half  blood, 
^^  '  the  succession  devolves  on  the  brother's  son.* 

P  Because  he  offers  two  oblation-cakcs  to  the  father 

and  grandfather  of  the  (late)  owner. 

-     .-        .- I.    The  texts  of  Vishku  and  Jagnvavalkya.  (See 

Authority.   „^,,  pp.  23,24) 

II.  If,  among  the  several  brothers  of  the  whole  blood,  one  have 
a  son  bom,  Manu  pronounces  them  all  fathers  of  a  male  child  by 
means  of  that  son.  t — Manu,  Ch.  9,  V.  182. 

^  83.    The  succession,  however,  devolves  first  on 
vyavaBtna .  ^^^  ^^^   ^^  ^  uterine  (or  whole)  brother,  and 

oot  on  the  son  of  the  half  brother.* 

.       •  Z)».   hhd,    p.    212;— DflT.  Kra.    Sang.  pp.  15,16;— Colcb.    Dig.   VoL  III.,  pp.  618, 
i  SIS;— Haco.  H.  L.  Vol.  L  p.  27;— Elb.  In.  p.  78. 

1'  t  The  iMphew's  lacceision  most  however  be  understood  to  be  on  failare  of  heirs  down 
^  to  Ibi  tfoAor,  in  ooaformitj  with  JiloNTAVALXTA's  text :  <<  The  wife  and  danghtert, 
;    idso  bolb  parents,  brothen  likewise,  and  their  sons,"  &c.  (an^e,  p.  23.)  Kuu.6ka  Buatta. 


> 


208  VYAVASTHA'DARPANA. 

Because  the  mother  (of  the  deceased  owner)  not  par* 
ticipating  in  the  oblations  presented  by  the  nephew 
of  the  half  blood,  to  the  deceased's  father  and  grandfather,  he  confers 
less  benefits  compaircd  with  the  son  of  the  whole  brother,  and  because 
the  oblator's  mother  and  the  rest  exclusively  participate  in  the  ob- 
lations presented  by  him  to  his  father  and  the  rest^  respectively,  as 
declared  by  the  following  text :  *'  A  mother  tastes  with  her  husband 
oblations  (offered  to  the  manes,)  so  also  do  the  paternal  grandmother 
and  great- grand  mother  with  their  own  husbands  (respectively.) 

.^   y  ^^'    After  the   son  of  the  whole  brother,   the 
y  '  succession   devolves  on  the  son  of    the  half 

brother.* 

^     .,        ..  Indeed,  the  son  of  the  half  brother,  being  a  giver  of 

^'  oblations  to  the  father  of  the  late  proprietor,  together 
with  his  own  grandmother,  to  the  exclusion  of  the  mother  of  the  de- 
ceased owner,  is  inferior  to  a  son  of  a  whole  brother,  (who  is  a  giver  of 
oblations  to  the  grandfather  in  conjunction  with  the  mother  of  the 
deceased.)— ^a.  bha.  p.  113. 

1^   ^  ^^'     -^"^oi^g  t^6  whole  brother's  sons  re-united 
^  *  and  not  re-united,  the   succession  devolves   on 

the  re-united  nephew.t 

86.  In  like  manner,  among  the  half  brother's 
vyavas  "'•sons  re- united,  and^not  re-united,  the  succes- 
sion devolves  on  the  re-united  one.f 

^  87.     But  if  the  son  of  the  whole  brother  were 
vyavastna.  unassociated,  and  the   son  of  the  half  brother 
re-united,  then  they  inherit  simultaneously.! 

^  88.     Where,  however,  both  the  whole  brother^s 
Vyavastlia.  ^^^  ^^^  half  brother's  son  were  either  re-mii- 

♦  D(£.  hhd.  Ch.  XI.  Sect.   6.   pftm.  2,  p.  212;— />«'.  kra.  tang,  pp.  15,16  ;— Col^b.    ,^ 
Dig.  VoL  in.  pp.  619  /— Macn.  H.  L.  Vol.  I.  p.  27. 

fDd,    kra.  9ang,    p,    17;— Coleb,  Dig,  Vol.  III.   pp.    623,624  ;— DoT.    bhtf,  pp. 
224,226. 
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ted  or  not  re-united^  (with  the  deceased  owner,)  there  in  both 
instances  the  succession  devolves  on  the  nephew  of  the  whole 
blood.* 

«  In   respect  of  immovable  undivided  property,  no  au- 

thor has  said  that  nephews  of  the  whole  and  half  blood 
have  eq^d  daims,  by  parity  of  reasoning,  as  in  the  case  of  brothers ;  and 
the  text  of  the  legislator  is  not  explicit  on  this  point. — Colcb.  Dig. 
Vol.  in.  page  524. 

Vvavastha^.  89.     if  there  be  no  brother^s  son,  the  brother's 
grandson  is  heir.f 

Because  he  offers  to  the  deceased  owner's  father  obla- 
KEABON.  tipn-cakes  in  which  the  deceased  participates,  and  be- 

lie is  within  the  degree  of  relationship  termed  sapinda.f 


y  90.    Here  likewise  the  distinction  of  the  whole 
vyBivBSUm .  ^^^  Yi^^f  blood ,  and  that  of  re-united  parceny  and 
disjoined  parceny  must  be  observed. { 

^91.  If  the  nephews  or  son  of  nephews 
Vyftvasuia .  ^jjQg^  fathers  and  grandfathers  are  dead,  be 
numerous,  then  m  conformity  with  the  rule  regarding  the  re- 
lations of  whole  and  half  blood,  and  the  re-united  and  disjoined 
parceny,  they  shall  equally  inherit  the  deceased  owner's  estate, 
which  shall  be  divided  among  them  with  reference  to  their  own 
number,  and  not  to  that  of  their  fathers.§ 

^  Because  they  equally  confer  benefits  on  the  deceased ; 

and  because  there  is  no  positive  text  ordaining  that 

the  right  of  representation  exists  in  the  succession  of  nephews  and 

other  heirs  as  in  that  of  the  grandsons. 

i| 

•  IkC.  ira.  HMg.  p.  117 ;— Colcb.  Dig.  Vol.  III.  pp.  223,  624;— X>at.  bh(£.  pp.  224,825. 
t  rW  bh^.  p.  214  ;— DtT.  kra.  sang,  pp.  17,18  ;— Coleb.  Dig.  Vol.  Ill,  p.  225. 
t  D<C,  kra.  sang.  pp.  17,18  ;--Da-'.  bU.  pp.  212.  224,  225. 
§  See  MacQ.  U.  L.  Vol.  I.  p.  27. 
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Legal  opinions  delivered  in,  and  admitted  by,  the  several  Courts  of 

Judicature,  and  examined  and  approved  of  by  Sir 

Ifilliam  Macnaghten. 

Q.  A  shudra  family  consisted  of  three  brothers^  the  eldest  of  whom 
died  leaving  two  sons,  the  second  a  widow,  and  the  youngest  three  sons. 
The  youngest  son  of  the  eldest  brother  died  leaving  a  son,  and  then  the 
widow  of  the  second  brother.  Now  all  of  the  survivors  above  nientioned 
claim  a  share  of  the  widow's  estate.  In  this  case,  are  they  all  entitled 
to  the  succession;  and  if  so,  what  is  the  extent  of  their  respec- 
tive shares? 

A  v-v*v   »-    «  -•      R«     On  the  death  of  the  widow  of  the  second  brother, 

A  Drotoer  s  son  ex<-  ' 

clndet  a  brother's     the  property  left  by  her  will  be  equally  shared  by  all 
the  sons  of  her  husband's  brothers.    The  grandson 
of  her  husband's  eldest  brother  is  excluded  by  them. 

City  of  Dacca.— Macn.  H.  L.  Vol.  II.  Ch.  I.  Sect.  5,  Case  2,  (p.  67.) 

Q.  I.  A  Brahman  had  a  family  by  his  two  wives;  by  the  senior 
wife  he  had  a  son  and  three  daughters,  and  by  the  junior  four  sons 
and  two  daughters.  The  father  during  his  life-time  made  a  partition 
of  his  property,  and  assigned  five  equal  portions  to  his  five  daughters, 
and  five  to  his  five  sons,  and  died.  All  the  sons  and  daughters  took 
possession  of  their  respective  shares  of  paternal  estate.  The  four 
sons  by  the  younger  wife  died,  leaving  no  male  issue,  and  their  mother 
enjoyed  her  sons'  shares  of  the  property,  and  died.  Now  there  are 
the  original  proprietor's  grandson  by  his  senior  wife,  and  a  daughter 
by  his  junior  wife  leaving.  In  this  case,  which  of  the  survivors  is 
entitled  to  succeed  to  the  portions  which  belonged  to  the  original 
proprietor's  four  deceased  sons  by  his  junior  wife,  and  which  devolved 
on  their  mother  by  right  of  inheritance  ? 

R.     1.     Supposing  the  £raAmaa  to  have  divided  his 
dwiv»d*to^'1^2     '^  ^^^  personal  estate  among  his  children,  vi«.,  a  son 

man  from  her  son.     ^y  ^g  elder  wife,  and  four  sons  by  the  younger  one, 
wiU  at  her  death  go         ^  '  /  J         o  « 

40  hit  half  brother's     and  five  daughters,  and  the  sons 'to  have  enjoyed 

of  hii  aiBtcr^ '*'^*^"     *^ci^  respective  shares,  and   the  four  sons  by  the 

younger  wife  to  have  died,  leaving  no  heirs  down  to 

daughters*  sons,  their  mother  was  entitled  to  their  assets.    If  at  the 

mother's  death,  their  uterine  sister  and  half  brother's  son  were  livii^, 

then  their  half  brother's  son  is  entitled  to  the  succession^  provided 
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there  be  no  beir  down  to  the  whole  brother^s  ion  exktiag,  and  the 
uftter  is  excluded  from  participation. 

Q.  S.  Supposing  the  daughter  of  the  younger  wife  to  have  borne 
a  aon^  in  this  case,  is  the  daughter's  sou  entitled  to  inherit  from 
his  nneles  ? 

B.  2.  Where  a  sister's  son  and  a  son  of  the  half  brother  are  Kving, 
the  fanner  has  no  right  of  inheritance. 

Zillah  24-Fergunnahs,  December  20th,  1816.  Ibid.  Case  3, 
(pp.  67,  68.) 

Q.  There  were  four  uterine  brothers^  who,  having  enjoyed  their 
patrimony  in  common^  died  successively,  leaving  their  respective  heirs 
and  zqpreaentatives.  The  ddcst  brother,  having  been  destitute  of 
male  iasiie,  had  selected  one  of  the  three  sons  of  his  second  brother, 
and  a(Aoptei  him  as  his  son  after  the  mode  prescribed  by  the  law. 
-pf  the  remaJning  two  sons  of  his  second  brother,  one  died  leaving  a 
aon^  and  the  other  is  alive.  The  third  brother  left  a  widow  only  as 
his  heir,  and  the  youngest  brother  had  four  sons.  The  heirs  of  al) 
the  bvothers  enjoyed  their  respective  shares  of  the  property;  and 
flie  widow  of  the  third  brother  dying,  there  are  her  husband's  eldest 
brother's  adopted  son,  his  second  brother's  son,  and  sou's  son,  and 
Ua  youngest  brother's  four  sons  surviving.  Under  such  circumstances, 
in  wtafit  proportions  will  these  persons  respectively  be  entitled  to 
inherit  the  estate  left  by  the  widow  of  the  third  brother  ? 

Tkicfaiouaitfto     *•    ^f  *^®  widow,  having  succeeded  to  her  hus- 


'Judi^  band,  (being  the  third  brother,)  died  leaving  his 

defSted  cm  ber  at  brother's  five  sons,  an  adopted  son,  and  a  grandson 

^beiiia   bar  in  the  male  line,  according  to  the  law  of  Manu,  (who 

•Jj?^*  holds  the  first  rank   among  legislators,)  and  other 


^"^^^^     authorities,  in  the   enumeration  of  the  twelve  des- 
ilMfarotb«^«  four     criptions  of  sons,  the  adopted  son  is  ranked  among 


tfaa  property 
will  1m  iiiiid«  into 
tigrcn  puis,  of 
wbicli  tin  adoptMl 


the  first  six,  who  are  heirs  to  collaterals  ;  and  agree- 
ably to  the  law  which  is  current  in  this  district,  an 
ion'^will  take  one,     adopted  son  is  entitled  to  a  third  share,  consequently 
OMn'fi^foiii  two     the  property  left  by  the  widow  of  the  third  brother 
^^^di^^U*^     will  be  made  into   eleven  parts ;  of  which  her  bus- 
band's  brother's  five  sons  will  take  ten,  or  two  shares 
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each^  and  the  adopted  son  the  remaining  one.  This  is  conformable 
to  the  law  of  Manu,  the  Udvaia-iaUwa,  Daya^ama-sangvhm^ 
Vivddarnava-setu^  Diya-iattwa,  Daitaka-mimansi^  Datlaka-cliandrikif 
commentary  on  the  Daya^bhaga,  and  other  authorities. 

Authorities, — 

Manu  says: — "Of  the  twelve  sons  of  men,  whom  Manu,  sprang 
from  the  Self-existent,  has  named,  six  are  kinsmen  and  heirst  six 
not  heirs,  (except  to  their  own  father,)  but  kinsmen.  The  son  begot- 
ten by  a  man  (himself  in  lawful  wedlock,)  the  son  of  his  wife  (bo- 
gotten  in  the  manner  before  mentioned,)  a  son  given  to  him,  a  son 
made  or  adopted,  a  son  of  concealed  birth  or  whose  real  father  cannot 
be  known,  and  a  son  rejected  (by  his  natural  parents,)  are  the  six 
kinsmen  and  heirs."  The  text  of  Vrihasfati  cited  in  the  Udviha* 
taitwa :  ''Manu  holds  the  first  rank  among  legislators,  because  he  has 
expressed  in  the  code  the  whole  sense  of  the  Veda  :  no  code  is  ap» 
proved  which  contradicts  the  sense  of  any  law  promnlgated  by  Manv.^ 

The  following  is  the  doctrine  laid  down  in  the  Diya-krama-soHgraha. 
''  In  the  partition  made  between  legitimate  and  adopted  sons^  legitimate 
son  has  two  shares,  and  the  adopted  sons,  who  are  of  the  same  class 
with  the  father,  take  one  share.^' 

The  Vivdddrnava-setu  contains  the  same  reading  as  above.  The 
author  of  the  Daya4attwa  concurs  in  the  preceding  observations^ 
saying:  ''Among  these  (the  twelve  sons  of  men,)  except  the  sou  of 
the  body,  he  who  is  of  an  equal  class  with  his  adoptive  father  shall 
receive  one-third  of  the  father's  estate,  where  a  son  of  the  body 
is  living." 

"A  given  son  abounding  in  good  qualities  (jatha-jiUi)  existing: 
should  a  legitimate  son  be  bom  at  any  time,  let  both  be  equal  sharers 
of  the  father^s  whole  estate."  That  must  be  construed,  as  supposing 
the  former  possessed  of  good  qualities,  and  the  legitimate  son  destitute 
of  the  same :  on  account  of  the  epithet  ^'jathd^Jdia  (abounding  in  good 
qualities.)  He  in  whom  there  is  'jdta/  that  is,  an  assemblage 
{samiha)  of  good  qualities.  This  is  the  meaning.  This  is  laid  down 
in  the  Dattaka-mimansd. 

"  Of  the  man  to  wiiom  a  son  has  been  given,  adorned  with  every 
quality^  that  soa  shall  take  the  beritage,   though  brought  from  a 
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tUfferent  famUy.^    "  With  every  quality," — ''class,  science,  obserrance 
of  dutiea.^^    This  is  the  doctrine  contained  in  the  DaUaka-chandriki. 

It  appears  firom  the  commentary  on  the  Diya-bhagafihe  Diya- 
kramasangraha,  Vivdd&rnava^aetu^  and  other  law  books,  that  only  in 
default  of  a  brother's  son,  his  grandson  in  the  male  line  is  entitled 
to  the  succession. 

Calcutta  Court  of  Appeal. — Ibid.  Case,  5,  (pp.  69—72.) 
Q.  1*  Of  five  uterine  brothers,  the  eldest,  after  a  general  parli- 
tioQ,  lived  together  with  his  second  brother,  and  died  childless.  In 
this  case,  does  the  property  left  by  the  eldest  brother  devolve  only 
on  the  son  of  his  associated  (second)  brother,  or  on  all  the  sons  of 
his  Iwothen? 

,^  ^  B.     I.    If  of  the  separated  brothers,  two  lived  to- 

n^iAd  hftAmwrn  eether,  through  mutual  affection,  as  re-united  in 
ezehuteB«f  sUte  food  and  family,  and  one  of  such  associated  brothers 
tStaettaw!''*'  ^^^9  leaving  no  nearer  heirs,  as  son,  and  so  forth» 
his  property  should  devolve  on  his  re-united  brother 
ontyj  on  iriiote  death,  lus  son  is  alone  entitled  to  the  succession. 
^Hie  aons  of  the  unassociated  brothers  have  no  title  thereto. 


Authorities  :^- 

The  text  of  Jagntavalkta,  cited  in  the  Diya-bhaga  and  other 
works  of  law :  "A  re-united  (brother)  shall  keep  the  share  of  his  re- 
umted  (co-heir,)  who  is  deceased ;  or  shall  deliver  it  to  a  son  subse- 
quently bom."  The  term  re-union  is  explained  byVRiHASPATi :  ''He 
who  being  once  separated,  dwells  again,  through  affection,  with  his 
fittlnrj  faraiher,  or  paternal  uncle,  is  termed  re-united.'' 

Q.  2.  Should  the  five  brothers,  having  been  separated,  have  all 
lived  apart,  and  one  of  them  have  died  leaving  no  male  issue,  in 
such  case,  on  whom  does  his  property  devolve  ? 

A  biothsr  inlie-     ^*  ^*    ^  default  of  heirs  down  to  the  mother,  his 

riii  Dvt  to  a  ao-     brothers  of  the  whole  blood  are  equally  entitled  to 

the  succession.    The   authorities    are  laid  down  in 

the  DS^a^bhaga,  &c. 

Authorities  :— 

Dbtjul  : — '^ext  let  brothers  of  the  whole  blood  divide  the  hen* 
tage  of  him  who  leaves  no  male  issue.'' 
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each^  and  the  adopted  son  the  remaining  one.  This  is  conformable 
to  the  law  of  Manu,  the  Udv^ia-taiiwa,  Ddya-Jnrama'SaHffrmke, 
Vivddarnava-setUi  Daya-tattwa,  DaUaka-mimdrua,  DaUaka-cIuLndrika, 
commentary  on  the  Diya-bhaga,  and  other  authorities. 

Authorities. — 

Manu  says: — '^Of  the  twelve  sons  of  men,  whom  Man u,  sprang 
from  the  Self-existent,  has  named,  six  are  kinsmen  and  heirst  six 
not  heirs,  (except  to  their  own  father,)  but  kinsmen.  The  son  begot- 
ten by  a  man  (himself  in  lawful  wedlock,)  the  son  of  his  wife  (bo- 
gotten  in  the  manner  before  mentioned,)  a  son  given  to  him,  a  son 
made  or  adopted,  a  son  of  concealed  birth  or  whose  real  father  cannot 
be  known,  and  a  son  rejected  (by  his  natural  parents,)  are  the  six 
kinsmen  and  heirs."  The  text  of  Vrihasfati  cited  in  the  Udviha* 
taiiwa :  '^Manu  holds  the  first  rank  among  legislators,  because  he  has 
expressed  in  the  code  the  whole  sense  of  the  Veda  :  no  code  is  ap^^ 
proved  which  contradicts  the  sense  of  any  law  promulgated  by  Manv.** 

The  following  is  the  doctrine  laid  down  in  the  Diya-krafML-BOMgraha. 
'^  In  the  partition  made  between  legitimate  and  adopted  sons^  Intimate 
son  has  two  shares,  and  the  adopted  sons,  who  are  of  the  same  class 
with  the  father,  take  one  share.^' 

The  Vivdddrnava-setu  contains  the  same  reading  as  above.  The 
author  of  the  Daya-tatiwa  concurs  in  the  preceding  observations, 
saying:  ''Among  these  (the  twelve  sons  of  men,)  except  the  son  of 
the  body,  he  who  is  of  an  equal  class  with  his  adoptive  father  shall 
receive  one-third  of  the  father's  estate,  where  a  son  of  the  body 
is  living." 

''A  given  son  abounding  in  good  qualities  {jatha-jita)  existing: 
should  a  legitimate  son  be  bom  at  any  time,  let  both  be  equal  sharers 
of  the  father^s  whole  estate."  That  must  be  construed,  as  supposing 
the  former  possessed  of  good  qualities,  and  the  legitimate  son  destitute 
of  the  same :  on  account  of  the  epithet  ^'jathd^jata  (abounding  in  good 
qualities.)  He  in  whom  there  is  ^jdta/  that  is,  an  assemblage 
{samiha)  of  good  qualities.  This  is  the  meaning.  This  is  laid  down 
in  the  Dattaka-mimansd. 

"  Of  the  man  to  whom  a  son  has  been  given,  adorned  with  every 
qualityi  that  soa  shall  take  the  heritage,   though  brought  from  a 
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different  finnUy/'    "With  every  quality/' — "class, science,  obsenrance 
of  duties/'    This  is  the  doctrine  contained  in  the  DaUaka'Chandriki. 

It  appears  firom  the  commentary  on  the  Diya'bhaga,i\ie  Diya- 
krama-sangraha,  Vividirnava'Setu,  and  other  law  books,  that  only  in 
default  of  a  brother's  son,  his  grandson  in  the  male  line  is  entitled 
to  the  sucoesnon. 

Calcutta  Court  of  Appeal.— /Aicf.  Case,  5,  (pp.  69—72.) 
Q.  1.  Of  five  uterine  brothers,  the  eldest,  after  a  general  parti- 
tion, lived  together  with  his  second  brother,  and  died  childless.  In 
thb  caae^  does  the  property  left  by  the  eldest  brother  devolve  only 
on  the  son  of  his  associated  (second)  brother,  or  on  all  the  sons  of 
his  brothers? 

,^  ^  B.     1.    If  of  the  separated  brothers,  two  lived  to- 

TnA  son  of  art-  ^ 

nailed  VroAwmu      ffcther,  through  mutual  affection,    as    re-united  in 

ezehidoaof  sUte    food  and  fcimily,  and  one  of  such  associated  brothers 

iSbfrthnSu*^'      ^©^j  leaving  no  nearer  heirs,  as  son,  and  so  forthj 

his  property  should  devolve  on  his  re-united  brother 

only^  on  vrliose  death,  his  son  is  alone  entitled  to  the  succession. 

The  ions  of  the  unassociated  brothers  have  no  title  thereto. 

Authorities  : — 

The  text  of  Jaontavalkta,  cited  in  the  Diya-bhdga  and  other 
works  of  law  :  ''A  re-united  (brother)  shall  keep  the  share  of  his  re- 
umted  (co-heir,)  who  is  deceased ;  or  shall  deliver  it  to  a  son  subse- 
quently bom/'  The  term  re-union  is  explained  byVRiHASPATi :  "He 
who  being  onee  separated,  dwells  again,  through  affection,  with  his 
firtfacr,  faiotliery  or  paternal  uncle,  is  termed  re-united." 

Q.  2.  Should  the  five  brothers,  having  been  separated,  have  all 
lived  apart,  and  one  of  them  have  died  leaving  no  male  issue,  in 
snefa  case,  on  whom  does  his  property  devolve  ? 

A  toDthsr  inlie-     ^'  ^*    ^^  default  of  heirs  down  to  the  mother,  his 

riii  BKt  to  a  no-     brothers  of  the  whole  blood  are  equally  entitled  to 

the  succession.    The   authorities    are  laid   down  in 

the  Diya'bhdga,  &c. 

Authorities  : — 

DiTAXA :— '^ext  let  brothers  of  the  whole  blood  divide  the  heri- 
tage of  him  who  leaves  no  male  issue." 
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Jaonyavaulya  : — ^'But  an  uterine  brother  shall  thus  retain  or  de« 
liver  the  allotment  of  his  uterine  relation.'^ 

Manu  :~''0f  him  who  leaves  no  son,  the  father  shall  take  the 
inheritance ;  or  the  brothers/^ 

Zillah  Hoogly,  December  18th,  1820.— Ibid.  Case  6,  (pp.  72,  73.) 

Q.  Of  four  uterine  brothers,  who  lived  together  and  enjoyed 
the  profits  of  their  paternal  and  acquired  estates  as  an  united  family, 
two  died  before  partition,  leaving  their  widows.  Subsequently  to 
their  death,  the  surviving  brothers  voluntarily  selected  an  arbitrator 
to  divide  the  estate  between  the  parties.  He  (the  arbitrator)  ad- 
judged, that  the  property  should  be  made  into  four  shares,  of  which 
two  should  be  taken  by  the  brothers,  and  the  remaining  two  by 
the  widows,  whose  shares  were  to  be  intrusted  to  the  management 
of  their  husband's  brothers,  from  whom  they  were  to  receive  tSke  jhto- 
duce  during  their  lives.  The  parties  consented  to  this  award,  and 
acted  upon  it  for  some  time.  Subsequently,  one  of  the  brotiiers  died, 
leaving  a  widow  and  two  sons  under/ age.  One  of  the  widows,  whose 
husband's  share  had  been  intrusted  to  her  husband's  deoeiied  brother^ 
died,  and  lastly  the  surviving  brother  died,  leaving  fQM«  Under 
these  circumstances,  which  of  these  survivors  is  entitled  to  succeed 
to  the  deceased  widow's  property,  which  devolved  on  her,  in  virtue 
of  inheritance,  from  her  husband  ? 

On  the  death  of  ^*      Under    the    circumstances    above    stated,   the 

a  widow,  her  pro-  widow*s  share   (that  is,  one-fourth  of  the  property 

MDofherh^band'B  as  awarded  by  the  arbitrator)  should  Iiave  devolved 

T^df  to  ThlTexdu-  on  her  husband's  brother,  who  survived  l»er,  and  cm 

■ion  ofthe  lonior  hjg  death  it  should  go  to  his  sons.    The  other  sur* 

hie    brother,    who  %    ,,-..,.   i      .. 

died  before  her.         vivors  are  excluded  from  the  inhentance. 

AiUhorUies. — Jaonyavalkya  :  "The  wife,  the  daughters,  also  both 
parents,  brothers  likewise  and  their   sons,   &c."   (See   ante,  p.  28.) 

This  doctrine  is  conformable  to  the  law  as  expounded  in  the  D^^ 
bhdffa,  &c.  > 

Calcutta  Court  of  Appeal,  May  6th,  1819.  Ibid.  Case.  7,  (pp.  78.  74.)  ^ 
Q.    There  were  three   brothers.  A,  B,  and  C,  who,  having  msde  '^ 
a  partition  among  themselves  of  their  landed  and  other   properfyi 
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can  have  any  title  to  the  property  of  the  first  brother's 
widow :  as  a  soil's  widow  has  no  right  of  succession  to  her  own  &ther- 
in-law's  property,  a  fortiori  she  can  haye  no  right  of  succession  to  • 
her  fiither*in-law's  brother's  property.  The  brother's  daughter  is  not 
emMierated  in  the  series  of  heirs  of  one  who  leaves  no  male  issue. 
AlHumgh  it  is  maintained  in  some  copies  of  the  Dctya-kramO'Sangraha, 
that  a  brother's  daughter's  son  has  a  right  of  succession,  yet  this 
doctrine  is  wholly  omitted  in  many  copies  of  that  tract,*  and  there  is 
no  rule  in  the  Daya^bhaga,  the  commentary  by  Sri-krishaa  TarkA- 
lankira,  Ddya-tattwa,  or  other  authority,  to  the  effect  that  the  brother's 
daughter's  son  has  the  right  of  succession.*  In  this  case,  the  kinsmen 
in  the  sixth  degree  sprung  from  the  paternal  stock  first  succeed,  and 
in  default  of  them,  those  who  are  of  the  seventh  or  more  remote 
degree  succeed,  according  to  the  proximity  in  the  order  of  relation- 
aUp.  The  fisct  of  the  second  brother's  son's  widow  living  with  her 
haaband'a  nude's  widow,  in  respect  of  joint  food  and  other  matters, 
is  not  the  nasns  of  conferring  upon  her  any  right  of  succession,  as 
the  Di^oMAga  and  other  authorities  current  in  Bengal  contain  no 
speniel  rule  to  that  effect,  dependant  on  the  division  or  non*division 
of  tlie  property.  This  opinion  is  conformable  to  the  Ddya-bhaga, 
Dmya-krama-sangrahay  DAya-fattwa,  and  other  authorities  current 
in  Bengal. 

"Where  there  are  many  relatives  {gndiayah,)  or  remote  kindred 
(nhUyah,)  or  cognate  kindred  (vandhavih,)  he  who  is  nearest  of  kin 
shall  take  the  wealth  of  him  who  dies  without  male  issue." — Vrihas- 
nn  cited  in  the  Ddya'tattwa  and  Ddya-krama-sangrahn, 

Zillah  Mymensing,  March  5th,  \%V^,—Ih^d,    Case  1 1,  pp.  76—78. 

Q.  There  were  four  brothers,  namely,  Devaki-nandan,  Dharani- 
ikoTg  Rdm-tdfita,  and  Kdli^prasad.  Devaki-nandan  died  in  the 
■onth  of  Bysack  1222  B.  S.,  leaving  two  sons.  In  the  year  1197 
B.  S.  Dharani-dhar  died  childless,  and  his  widow  Sura-dhuni  also 
died  in  the  month  of  Magh  121H  B.  S.  Rdm-Hnta  died  in  the  year 
1216  B.  S.J  and  his  widow  Joy^marii  and  two  sons  are  still  living ; 
and  KdH-proidd  died  childless  in  the  year  1201  B.  S.,  leaving  a 
widow^  who  is  still  living.  The  brothers  were  possessed  of  some 
landed  property  in  equal  portions,  and  according  to  the  award  given 

*  Bat  f  he  the  remarks  on  the  aucoession  of  a  brothar'*  daughter'!  son. 
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Q.  A  person  had  three  sous,  A,  6^  and  C,  who  divided  their  pater- 
nal estate  and  took  possession  of  their  respective  shares.  A,  the  eldest, 
died,  leaving  three  sons,  one  of  whom  died,  leaving  no  heir.  The 
second  son,  B,  died,  leaving  a  widow  and  a  daughter  ;  and  the  younger 
son,  C,  died,  leaving  a  daughter  and  her  two  sons.  B's  widow,  who 
succeeded  him  in  possession  of  his  share  of  the  property,  left  at  her 
death  a  daughter,  who  also  died  subsequently  leaving  a  daughter.  In 
this  case,  will  the  property  left  by  B,  devolve  ou  his  daughter's  daught- 
er, or  on  his  brother's  sons  ? 

,     ^  ,  R.    Under  the  circumstances  above  stated,  on  the 

A  brother  8  sons 

exclude  the  daught-  death  of  the  second  son,  B,  his  property  which  he 
er  o  a  aug  er.  inherited  from  his  father  should  have  devolved  on 
his  widow,  then  on  his  daughter  on  whose  demise  her  Other's  brother's 
sons  are  entitled  to  the  succession.  Here  the  daughter's  daughter 
is  excluded  from  inheritance.  This  opinion  is  conformable  to  the 
D&ya'bh&ga  and  other  works  of  law. 

.    Zillah  24Pergunah8,  September  l%0&.— Ibid.  Case  10,  page  76. 

Q.  Of  two  Hindu  landed  proprietors,  who  were  uterine  brothers, 
one  died  childless,  leaving  a  widow.  The  second  brother,  his  son  and 
son's  son,  died  before  the  widow ;  but  the  second  brother's  son's  widow, 
his  own  daughter,  and  daughter's  two  sons,  are  living.  In  this  case, 
on  the  death  of  the  first  brother's  widow,  will  her  property  devolve  on 
the  second  brother's  son's  widow,  or  on  his  daughter  or  daughter's 
sons,  or  on  the  kinsmen  sprung  from  the  same  paternal  stock  in  the 
sixth  degree  of  her  husband  ?  What  is  the  law,  supposing  the  first 
brother*s  widow  to  have  lived  with  the  second  brother's  son's  widow 
jointly  in  respect  of  food  and  other  matters,  and  supposing  the  kins- 
men sprung  from  the  same  paternal  stock  to  have  been  beyond  the 
seventh  degree  in  point  of  relationship  ? 

R.  Of  the  two  uterine  brothers,  supposing  one  to 
beitTJfcorUi^  *of  ^*^®  ^^^  leaving  a  widow,  his  property  should  have 
Hindu  law,  %  bro-     devolved  oikthe  widow.    When  the  second  brother 

therms       daughter's       ,.    ,       .^,       ^  ,  i        .  , 

•on  has  no  right  of  died  Without  a  son  or  son  s  son,  leaving  a  son  s 
sacoe^aion.*  widow  his  own  daughter  and  daughter's  two  sons 

him  surviving ;  then,  on  the  death  of  his  first  brother's  widow,  neither 
the  second  brother's  son's  widow,   nor  his  daughter,  nor  his  daughter's 

*  But  see  the  remarks  in  the  succeMum  of  the  brolUer'a  daughter's  son  and  the  rest. 
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aom,  cftn  hare  any  title  to  the  property  of  the  first  brother's 
widow :  as  a  soil's  widow  has  no  right  of  succession  to  her  own  &ther- 
in-law's  property,  a  fortiori  she  can  haye  no  right  of  succession  to 
her  figtther*in-law's  brother's  property.  The  brother's  daughter  is  not 
enumerated  in  the  series  of  heirs  of  one  who  leaves  no  male  issue. 
Although  it  is  maintained  in  some  copies  of  the  Ditya-kramO'Sangraha, 
that  a  brother's  daughter's  son  has  a  right  of  succession^  yet  this 
doctrine  is  wholly  omitted  in  many  copies  of  that  tract,*  and  there  is 
no  rule  in  the  Daya^bhaga,  the  commentary  by  Sri-kHshaa  TarkA- 
lankira,  Ddya-tattwa,  or  other  authority,  to  the  effect  that  the  brother's 
daughter's  son  has  the  right  of  succession.*  In  this  case,  the  kinsmen 
in  the  sixth  degree  sprung  from  the  paternal  stock  first  succeed,  and 
in  de&ult  of  them,  those  who  are  of  the  seventh  or  more  remote 
degree  succeed,  according  to  the  proximity  in  the  order  of  relation- 
ship. The  &ct  of  the  second  brother's  son's  widow  living  with  her 
husband's  uncle's  widow,  in  respect  of  joint  food  and  other  matters, 
is  not  the  means  of  conferring  upon  her  any  right  of  succession,  as 
the  Ddya-bh&ga  and  other  authorities  current  in  Bengal  contain  no 
special  role  to  that  effect,  dependant  on  the  division  or  non-division 
of  the  property.  This  opinion  is  conformable  to  the  Daya-bhAga, 
Ddya-kranut-sangraha,  Daya-tatiwa,  and  other  authorities  current 
in  Bengal. 

*' Where  there  are  many  relatives  {gnitayah,)  or  remote  kindred 
(Bakulyahy)  or  cognate  kindred  {vdndhavdA,)  he  who  is  nearest  of  kin 
shall  take  the  wealth  of  him  who  dies  without  male  issue." — Vrihas- 
TATi  cited  in  the  Ddya'tatiwa  and  Ddya^krama-sangrahn. 

Zillah  Mymensing,  March  5th,  1819.— /^irf,    Case  1 1,  pp.  76—78. 

Q.  There  were  four  brothers,  namely,  DevaH-nandan^  Dharani- 
dkar,  Rdm-kdaia,  and  Kdli-prasad.  Devaki-nandan  died  in  the 
month  of  Bysack  1222  B.  S.,  leaving  two  sons.  In  the  year  1197 
B.  S.  Dharani'dhar  died  childless,  and  his  widow  Sura-dhuni  also 
died  in  the  month  of  Magh  1218  B.  S.  Rdm-kanla  died  in  the  year 
1:216  B.  S.,  and  his  widow  Joy-marii  and  two  sons  are  still  living ; 
and  KdH-prasdd  died  childless  in  the  year  1201  B.  S.,  leaving  a 
widow,  who  is  still  living.  The  brothers  were  possessed  of  some 
landed  property  in  e^ual  portions,  and  according  to  the  award  given 

*  But  she  the  remarks  on  the  Aucoession  of  a  brother'a  daughter*!  son. 
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by  arbitrators,  the  widows  of  Dharani-dhar  and  Kdli^praaad  were 
in  the  enjoyment  of  the  produce  of  their  respective  husbands'  shares 
of  the  estate  while  they  were  living,  and  on  their  death  their  shares 
were  divided  between  Devaki-nandan,  Rdm-kinta,  and  their  heirt. 
In  this  case,  on  the  death  of  Sura-dhuni  the  widow  of  Dharani-dhar, 
was  the  widow  of  Kdli-praaad  entitled  to  any  portion  of  the  produce 
which  Sura-diufii  received  ? 

,  R.  Supposing  the  widows  of  Dharani-dhar  and 
dow  does  not  rank  Kill-prasdd  to  have  enjoyed  the  produce  of  their 
tmong   eiw.  respective  husband's  shares  of  the  estate  during  their 

life-time,  on  the  death  of  one  of  them,  being  the  widow  {Sura-dhum) 
of  Dharani'dhar,  the  widow  of  Kdli-p^asdd  has  no  right  to  get  any 
portion  of  the  produce  which  belonged  to  Sura-dhuni,  because  the 
law  no  where  recognizes  the  brother's  widow  as  one  of  the  heirs  of  a 
person  who  dies  leaving  no  male  issue.  * 

Musst.  Joy-mani  Debt  versus  Rdtn-joy  Choudhuri,  Sudder  Dewanny 
Adawlut,  11th  August,  1824.— /Wrf.  Case  12.  pp.  78,  79. 

Q.  A  Brdhman,  having^  caused  partition  of  the  landed  estate  and 
effects,  which  he  had  held  jointly  with  his  uterine  brother,  lived  apart, 
and  died  leaving  a  minor  son,  an  unmarried  <laughter,  a  widow,  and 
the  sons  of  hiB  brother  above  mentioned.  His  son  subsequently  died  ; 
then  his  widow.  There  is  a  possibility  that  his  daughter  will  have 
male  issue,  and  she  claims  hnr  father's  estate.  Is  this  daughter,  or 
are  his  brother's  sons,  entitled  to  tlie  succession  ? 

R.     Under    the    circumstances    above    stated,    the 

A  sis  ter  is  exclud-     daugfhtcr  is   excluded;  as,    on   the  death  of  the  pro- 
edbr  brother's  son.  .  ,  .  ,        ,      , 

prietor,  his  property  devolved  on   his  son,  on  whom 

she  confers  no   benefit   by   presenting  funeral  oblations  to  his  manes. 

The  brother's  sons  are  entitled  to  the  succession,  because  they  present 

the  funeral  oblations   to  two  ancestors,  which  the  original  proprietor 

was  bound  to  offer. 

Zillah  Burdwan,  3rd  December,  1819.  Anna^purnd  Debt  versus 
Ganffd'hari  Shiromani  and   others. — Ibid.   Case  14.  page  80. 

*  The  property  which  was  possessed  by  Sura-dhuni,  the  widow  of  Dharanx-dhar^  will 
ileToWe  on  the  heir  of  Devakf-nandan  alone,  by  whom  the  heirs  of  B<tm-k(Cnta  and  K(flu 
prasdd   are   exoladed,   becaase  the  persons  from  whom  they  inherited  died  prior  to  the 
death  of  Dhnro^x-dkm'M  widow.— See  ante,p.  162. 
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Q.  A  Brihauia  was  survived  by  his  five  sons^  two  of  whom  died 
childless.  The  fourth  brother  had  a  son,  who  died  before  his  iSather, 
leaTing  a  widow  and  a  maiden  daughter ;  the  fifth  died  without  issue^ 
and  the  third  brother  died  leaving  four  sons,  the  eldest  of  whom 
died  childless,  and  the  second  and  third  each  left  a  son.  The  fourth 
brother's  son's  daughter,  being  married,  has  male  issue.  In  this 
case,  on  the  death  of  the  fourth  brother,  who,  among  the  suryiyors, 
are  entitled  to  inherit  his  property  ? 

B.  It  appears  that  the  son  who  died  before  his 
inlMriu  to  i^  Ix-  f**^her  left  a  widow  aud  a  maiden  daughter,  and 
^SiJlm '  °*     subsequently  the    daughter    having    been  married, 

had  a  son.  But  where  there  is  a  brother's  son» 
and  a  son's  daughter's  son  surviving,  the  brother's  son  is  entitled  to 
the  succession ;  the  deceased  son's  daughter's  son  has  no  legal  claim 
to  inherit  from  his  maternal  great-grandfather.  This  is  the  opinion 
of  the  authors  of  the  Daga-hhdga  and  other  works.— March  2l8t,  1821, 
IKd.  Case  15.  (page  81.) 

Who  be  GftUAd  ^^^  ^^  ^  Called  a  re-united  parcener  ?  To  this 
a  re-nnited  pur.  Jimuta-vahana  says: — ''Father,  son,  brothers,  paternal 
uncles,  and  the  rest,  are,  when  re-united,  reckoned 
re^uniled  parceners  {D6.  bhd.  p.  168).  With  reference  to  the  term ''  and 
the  rest"  Sri-krishna  TarkaJank&ra  has  however  shewn,  or  directed 
re^onion  among  persons  as  far  as  the  brother's  grandson.  (Comment- 
ary on  the  DdfO-bhAga;  San*,  pp.  224,  225.)  Raghu-nandana  affirms, 
that  re-union  only  takes  place  between  father  and  son,  between  brothers, 
or  between  paternal  uncle  and  nephew.  In  effect  he  considers  the 
term, ''  and  the  rest,"  in  the  remark  of  Jimula^vihanay  as  comprehend- 
ing only  the  son  and  nephew.  Jimita-vihana  again  observes,  when 
treating  of  the  shares  of  re-united  parceners,  "  re-union  should  not  be 
admitted  among  others  besides  those  who  are  expressly  mentioned, 
else  the  enumeration  would  be  unmeaning.*" 


How  re-union  is  eflfected,  is  shewn  by  V&ihasfati  in 
How  ivnnion  i»     the    following  text : — "  He,    who  being  once  separa- 
ted, again,   through    affection,    dwells  together   (a) 
with  his  father,  brother,  or  paternal  uncle  (i,)  is  termed  re-unUed.    He 


•  Coleb.  Dig.  Vol.  UI.  p.  5U. 
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thus  shows,  that  persons^  who  by  birth  have  common  rights  in 
the  estate  acquired  by  the  father  and  grandfather,  as  father  (and  son,) 
brothers,  uncle  (and  nephew,)  are  re-united,  when,  after  having  made 
a  partition,  they  live  together,  through  mutual  affection,  as  in- 
habitants of  the  same  house,  annulling  the  previous  partition,  and 
stipulating  that  *^  the  property  which  is  thine,  is  mine,  and  that  which 
is  mine  is  thine/'  The  partnership  of  traders,  who  are  not  so  cir- 
cumstanced, and  only  act  in  concert  on  a  united  capital,  is  no  re- 
union.  Nor  are  separated  co-heirs  re-united  merely  by  junction 
of  stock,  without  an  agreement  prompted  by  affection  as  above  stated.* 

(a)  Their  dwelling  together  is  not  simply  a  residence  in  the  same 
house  or  abode,  (for  that  may  happen  even  without  affection,  when 
the  habitations  are  not  equally  numerous  with  the  brothers ; )  but 
it  consists  in  forming  one  household ;  and  their  intentions  are  thus 
declared :  "what  is  thy  property  is  mine*' — their  efitects  are  thus 
intermixed :  **the  duties  of  us  both  shall  be  the  same" — an  agreement 
for  community  of  duties  is  thus  made :  in  like  manner  common  fare. 
Consequently,  two  brothers^  again  living  together,  through  mutual 
affection,  as  joint  house-keepers^  after  having  made  a  partition,  are 
called  re-united  parceners.  Such  is  the  meaning,  and  the  text  is 
so  interpreted  by  Raghu-nandana,  Jimita-vihana,  Fdckagpaii  Misra, 
and  the  rest,  f 

(i)  It  appears  from  the  term — "  With  his  father,  brother,  or  paternal 
uncle,''  used  in  the  text  of  Yrihaspati,  that  they  alone  are  determin- 
ately  meant,  who  were  not  separate  by  birth.  Of  these,  the  father 
is  first  mentioned,  as  the  dbtributer  of  the  estate,  when  it  is  divided 
in  his  life-time :  the  term,  taken  comprehensively,  includes  also  the 
paternal  grandfather  and  great-grandfather ;  the  brother  is  next  men- 
tioned, as  the  distributer  of  shares  among  brothers ;  and  lastly,  the 
paternal  uncle  is  named,  as  the  person  who  distributes  an  estate  shared 
with  a  son's  son,  whose  own  father  is  dead  :  the  term,  taken  compre- 
hensively, includes  the  son  and  grandson  of  a  paternal  uncle,  the  great 
uncle  and  others.  .  The  wife  of  a  brother  and  the  rest  are  not  meant 
to  be  so,  because  they  are  subject  to  the  control  of  their  husbands  and 


♦  D(f.  hh^.  Ch.  XI,  Sect.  I.  para,  30.  p.  168;— X>.  T.  p.  55. 
t  Coleh.  Dig.  Vol.  lU,  p.  612. 
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so  forth.    Among  those  only  does  re-union  take  place ;  not  among 
othera.* 

The  text  ''  a  re-united  (parcener)  shall  keep  the  share  of  his  re- 
united co-heir/'  is  intended  to  provide  a  special  rule  governed  by  the 
circnmstanee  of  re-union  after  separation^  and  applicable  to  the  case 
where  a  number  of  claimants  in  an  equal  degree  of  aflSnity  occurs. 
Hence,  if  there  be  competition  between  claimants  of  equal  degree, 
whether  brothers  of  the  whole  blood,  or  brothers  of  the  half  blood,  or 
sons  of  such  brothers  or  uncles,  or  the  like,  the  re-united  parcener 
shall  take  the  heritage.f    Therefore, 

^  92.  No  preference  is  to  be  given  to  the  cir- 
vyavaBuia .  cumstance  of  re-union  after  separation  in  the 
case  whereclaimants  in  an  unequal  degree  of  affinity  occur. 

Thus  for  instance,  if  one  brother  and  another  bro- 
^'^**  ther's  son  were  re-united  with  the  deceased  owner, 
then  owing  to  the  ooncurreney  of  the  relation  in  unequal  degree  of 
aflbuty,  the  brother  alone  is  the  heir,  not  the  nephew.  Further,  if  the 
whole  brother^a  son  were  re-united  with,  and  a  half  brother  were 
separated  from,  the  deceased,  then  owing  to  the  relations  not  being  in 
equal  degree  of  affinity,  the  half  brother  alone  is  entitled  to  in- 
herit ;  not  the  whole  brother^s  son,  though  re-united. 

^  93.  It  has  been  determined  of  late  that  if 
vyavasiilia .  ^^^  brother,  out  of  several,  be  separated  from 
the  rest,  it  is  a  virtual  separation  of  all ;  and  although  the 
remaining  brothers  continue  still  joint  they  are  supposed  to 
have  re  •united. 

Inasmuch  as  the  separated  brother  could  not  have  his  share  unless 
the  shares  of  the  other  brothers  were  determined  or  apportioned. 

*    Coleb.  Dig.  Vol  lU.  pp.  5148,  5U. 

fDfT.MiT.  p,  S12. 

The  DOOiiB  ftfolAcrj  &c.,  (in  the  Sanscrit)  being  need  ip  the  genitive  plural  form,  the 
word  9mljf  mnai  be  understood  in  every  case,  that  ia  to  aaj — If  the  competition  be  tnUy 
between  the  brothers  of  the  whole  blood,  or  only  between  those  of  the  half  blood,  or  only 
between  whole  brother's  sons,  or  half  brother's  sons,  or  only  between  the  paternal  nndee,  or 
the  like^dMa  beef  them  shall  alone  take  the  heritage,  who  was  re-united  with  the  late 
owner.    8rt*kritkmtL*»  commentary  on  D^ya-bfdga,  page  280. 
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Jadab'Chander  Gkose  and  others  versus  Binod-behari  Ghose. 

Case  ^''     Justice    Wklls: — ^This    case    was   heard  and 

^•"JD«  ?«» ^«  ^T^     disposed    of  by  me  on     the  Ist    of  April   in  the 

VASihk  No.  92.  '^  •^  '^  . 

present  year»  and  my  judgment^  when  given,  was  m 
favor  of  the  defendant.  I  granted  a  Aeview^  and  the.  case  came  on  again 
for  hearing  on  the  21st  of  July. 

This  is  a  suit  for  a  partition  of  a  certain  portion  of  a  house  and 
land  at  Shankar  Ghose's  lane^  in  Calcutta.  It  appears  that  one 
Shiba-prasad  Ghose,  late  of  Shankar  G hose's  lane,  died  many  years 
ago,  leaving  four  sons-^Pran-krishna,  Mahesh-chander,  CianderMnta, 
and  Rdf'krishna.  Seven  years  after  the  death  of  Shiba-prasid,  Pran- 
krishna  separated  himself  from  his  three  brothers,  and  a  partition  of 
the  ancestral  property  consisting  of  land,  houses,  and  movable  property^ 
took  place.  The  house  and  land,  the  subject  matter  of  this  suit,  was 
formerly  the  joint  family  dwelling  house  of  the  four  brothers. 
Chander^kanta  died  six  years  after  partition,  leaving  one  son,  the  pre- 
sent defendant,  and  a  widow.  Three  years  after  the  death  of  dander- 
k&rUa,  Pri^'krishna  died,  leaving  thrae  sous,  the  present  plaintifis. 
In  the  year  1853  Rij-krishna  died,  leaving  only  a  widow,  Mahesh- 
cinder  died  intestate  in  1857,  without  issue. 

Prin-krishna  lived  with  his  family,  entirely  separate  in  food  and 
worship  from  his  three  brothers,  who  lived  together  up  to  the  time 
of  their  death  as  an  undivided  family. 

The  defendant,  as  the  son  of  one  of  the  three  brothers,  who  lived 
joint  in  food  and  worship,  claims  to  be  the  sole  representative  of  his 
father,  Chander-kAnta,  and  of  his  uncles,  Mahesh-chander  and  Rif- 
krishna ;  and  the  plaintiffs,  as  the  sons  of  Priurkrishm,  claim  to  parti- 
cipate in  the  uncle  Mahesh-chander's  share  of  the  estate. 

The  following  issue  was  settled — ^'Whether  the  partition  in  1853 
was  a  partition  between  all  the  four  brothers,  or  a  partition  in  res- 
pect of  Pran-krishna  alone.^' 

On  behalf  of  the  plaintifis  the  chief  point  made  by  Mr.  Bell  was, 
that  under  the  circumstances  of  this  case,  according  to  Hindu  Law 
in  Bengal,  the  plaintiffs  were  entitled  to  some  share  in  the  property 
left  by  Mahesh'Chander.     I  will  now  consider  the  authorities  bearing 
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upon  the  subject.  At  page  26,  Vol.  I,  Sir  W.  Macnaghteu's  Hindu 
Law  J  the  general  Law  is  thus  stated : — In  default  of  father  aud 
mother,  the  brothers  inherit ; — ^first,  the  uterine  associated  brothers ; 
next^  theunassociated  brothers  of  the  whole  blood ;  thirdly,  the  associa- 
ted brothers  of  the  half  blood ;  and  fourthly,  the  unassociated  bro- 
thers of  the  half  blood."  At  page  195  (First  Edition)  of  SUma^ 
charan  Sircar's  valuable  Digest  of  the  Hindu  Law,  it  is  clearly  and 
distinctly  stated  that  among  the  whole  brothers^  sons,  re-united  and 
not  re-united,  the  succession  devolves  on  the  re-united  one.  Several 
authorities  are  cited  as  illustrative.  The  same  work  contains  the  follow- 
ing legal  opinion,  examined  and  approved  of  by  Sir  W.  Mac- 
naghten  bearing  on  this  principle. — ^'The  brothers  having  separated 
if  one  of  them  die  without  heirs,  his  estate  shall  be  equally  shared  by 
hia  brothers,  provided  there  be  no  particular  evidence  of  a  re-union 
having  taken  place  between  the  deceased  and  the  brother  with  whom 
he  resided  till  his  death.'' — See  Vyavasthd  Darpana,  p.  303 
(First  Edition.) 

The  authorities  for  the  Doctrine  are  laid  down  in  the  Daya-bhaga, 
If  there  be  evidence  of  an  express  and  distinct  re-union,  and  one  of 
the  re-united  brothers  die,  the  associated  brother  alone  is  entitled  to 
the  succession,  to  the  entire  exclusion  of  the  imassociated  brother. — 
See  Macnaghten's  Hin^fu  Loir,  Vol.  II,  pp.  173,  174.  How  re-union 
is  effected  is  shewn  by  Vrihaspati.  See  Vyavasthd  Darpana,  (First 
Edition)  p.  207.  And  it  would  seem-  that  according  to  Hindu  Law, 
if  only  one  brother  out  of  four  separated  entirely,  it  is  a  virtual 
separation  of  all ;  and  although  the  remaining  three  brothers  continue 
still  joint,  they  are  supposed  to  have  re-united. 

I  have  had  an  opportunity  of  consulting  my  learned  colleague  Mr. 
Justice  Shambhu-nath  Pandit  on  the  general  question  of  Hindu  Law 
involved  in  the  consideration  of  the  present  case,  and  the  learned 
judge  is  of  opinion  that  the  defendant  is  entitled  exclusively  to  succeed 
to  the  estate  of  his  uncle. 

I  have  come  to  the  conclusion  that  the  plaintiffs  are  not  entitled 
to  any  portion  of  Mahesh-chander's  Share,  and  affirm  the  decree  made 
at  the  original  hearing,— H.  C.  O.  Hyde's  Reports.  Vol,  I,  pp.  214—217, 
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But  the  brother's  great-grandson,  though  a  lineal  descendant  of  the 
owner's  £ather,  is  excluded  by  the  paternal  uncle ;  because  he  is  fifth  in 
decent,  and  (therefore)  not  a  giver  of  oblations.  Thus  Manu  says : 
'^  To  three  must  libations  of  water  be  made,  to  three  must  oblations  of 
food  be  presented:  the  fourth  in  descent  is  the  giver  of  those  oflbr- 
ings  :  but  the  fifth  has  no  concern  with  them.*''     Hence,-« 

^94.     On  failure  of  the  brother's  grandson,  the 
y  succession   devolves     on    the    father's     dau- 

ghter's son.f 

Bbason. 


For  he  presents  three  oblation-cakes    to  the  late 
owner's  father  and  the  rest. 


A  fh  'frr  ^^  failure  of  heirs  of  the  father  down  to  the  great- 
^ '  grandson,  it  must  be  understood,  that  the  succes- 
sion devolves  on  the  father's  daughter's  son  (in  preference  to  the 
uncle  ;)t  in  like  manner  as  it  descends  to  the  owner's  daughter's  son 
(in  preference  to  the  brother.)  The  succession  of  the  grand-father's 
lineal  descendants,  including  the  daughter's  son,  must  be  understood 
in  a  similar  manner,  according  to  the  proximity  of  the  funeral  offier- 
ing :  since  the  reason  stated  in  the  text,  '^  for  even  the  son  of  a 
daughter  delivers  him  in  the  next  world,  like  the  son  of  a  son,"  is 
equally  applicable ;  and  his  father's  or  grandfather's  daughter's  son, 
like  his  own  daughter's  son,  transports  his  manes  over  the  abyss,  by 
offering  oblations  of  which  he  may  partake.  Accordingly  Manu  has 
not  separately  propounded  their  right  of  inheritance:  for  they  are 
comprehended  under  the  two  passages,  '^  to  three  must  libations  of 
water  be  made,  &c.";  and  "  to  the  nearest  kinsman  {sapinda)  the  inheri- 
tance next  belongs."! 

Although  the  succession  ought  previously  to  devolve  on  the  sister, 
as  it  goes  to  the  daughter  before  the  daughter's  son,  nevertheless  she  is 
excluded  from  the  succession,  because  she  is   no  giver  of  oblations  at 


•  Di.    hhf£.  Ch,   XI.   Sect.  6,  pp.  214  &  225.  The  fifth  and  the  rest  do  however  sncceed 
as  tahulya,  on  fallnre  of  the  giyers  of  the  oblation-cake.  This  will  be  afterwards  adTerted  to. 

t    D(£.   hh(C,   Ch.   XL   Sect.  6,  pp.  214  &   225;— /)a.   kra.  sang,  pp.   18,  19;-Coleb. 
Dig.  Vol.  III.  pp.  527,  528;— Macn.  H.  L.  Vol.  1,  pp.  28,  29.  Ditto.  Vol.  II.  p,  87. 

Z  Ooleb.  DdC.  hkd.pp,  214,215. 
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the  periodical  obseqaies :  being  disqualified  by  sex.  But  the  daughter's 
right  of  inheritance  before  the  daughter's  son  takes  effect  under  the 
apecnal  prorision  of  the  text.  '^  As  a  son  so  does  the  daughter  of  a 
man  proceed  from  his  several  limbs",  &c.  (See  ante,  p.  165.)* 
BounHAYANA,  after  premising  *'  a  woman  is  entitled/*  proceeds: — ''not 
to  the  heritage ;  for  females,  and  persons  deficient,  in  an  organ  of 
sense  or  member,  are  deemed  incompetent  to  inherit.*'  The  construc- 
tion of  this  passage  is^  a  woman  is  not  entitled  to  the  heritage.  But 
the  succession  of  the  widow  and  certain  others  (riz.  the  daughter,  the 
mother,  and  the  paternal  grandmother)  takes  effect  under  express  texts, 
without  any  contradiction  to  this  raaxim.f 

^  95.  The  son  of  the  proprietor's  own  sister, 
vyavastna .  ^^^  ^^le  son  of  his  half  sister  have  an  equal 
light  of  inheritance.* 

A  4-1%  'Kr  "^^  ^^^  succession  of  brother's  sons  a  distinction 
™  between  the  wholfe  and  half  blood  must  be  under- 
stood, not  in  the  case  of  daughter's  sons.  But  lawyers  consider  it  aa 
the  opinion  of  Jimita-vihana,  that,  in  the  succession  of  the  sons  of  the 
father's  daughters  and  so  forth,  a  distinction  is  taken  between  uterine 
and  half  sisters.  Herein  Sri^krishna  Tari&lankdra  does  not  acquiesce, 
because  no  law  is  found  expressly  declaring  the  participation  of  a 
maternal  grandmother  in  the  oblation-cake  offered  to  the  maternal 
grandfather.— Coleb.  Dig.  Vol.  III.  p.  528. 

Legal  opinions  delivered  in^  and  admitted  by,  the  several  Courts   of 

Judicature,  and  examtned  and  approved  of  by 

Sir  William  MacnagMen, 

Q.  A  Brahmin  died  leaving  two  sons,  a  daughter,  and  a  daughter's 
son.  Subsequently  his  eldest  son  died  without  male  issue,  and  then 
the  younger,  leaving  a  widow  and  a  daughter,  who  are  since  deceased, 
but  the  latter  at  her  death  left  au  unmarried  daughter  and  her  own 
husband,  who  is  the  defendant  in  this  case.  Now  the  original  pro- 
prietor's grandson  by  the  female  side  claims  the  property  which  de- 
\'olved   on  the  younger  brother's   daughter.     In  this    case,   will  the 


*  Sr{-kri$hna'i  commentary  on  the  D<£ya'bh€ga,  Sans.  p.  223. 
t  Coltb.  Di£.  bfuC,  pp.  214,  215. 

39 
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property  in  question  devolve  on  the   original   proprietor's  daughter's 
son^  or  on  the  husband  of  the  younger  brother's  daughter  7 

R.     Under  the   circumstancea  stated,   the  property 

AneAttral       nvo*  *      t       ^ 

perty  inherited  by  '^'^hich  the    younger  son's   daughter   inherited    from 

Lr*d(Suh  go'li^har  ^^^  ^^^^^^  ^^"  ^^  ^°  *^^  original  proprietor's  daught- 

father's    relationt*.  ^r's  son,  to  the  entire  exclusion    of  her  husband  and 
to  the  ezclunon  of 

her  hueband    and  daughter,  because  the  grandson  confers  more  benefit 

^^^     '*  on   the   deceased.     Any  property  which   is   her  own 

pecuHum,  her  own   heirs   will  take.     This   is   consonant  to  the  Ddya- 
hh&ga. 

ZiUahHooghly,  February  28th,  1817.  Macn.  11.  L.  Vol.  II.  Ch.  I, 
Sect.  3,  Case  14  (pp.  56—57.) 

Q.  A  person  died,  leaving  a  son  and  three  daughters  him  surviving. 
Subsequently  to  his  death,  his  son  departed  this  life  before  his  three 
sisters.  Of  the  three  sisters  one  died^  leaving  a  son  who  is  alive;  and  of 
the  surviving,  one  is  mother  of  two  sons,  who  are  living,  and  the  other 
is  a  childless  widow.  Under  these  circumstances,  how  will  the  property 
left  by  the  original  proprietor  be  distributed  among  the  survivors  ?  Is 
)Kny  one  of  the  survivors  authorised  to  give  or  sell  a  portion  of  the 
property,  such  portion  not  exceeding  his  or  her  share  ? 

„  ,^   ,     ,     ,  R.     On    the   death    of  the     father,     his     entire 

Fathers    daught- 
ers' sons   arc    the     estate  sliould  have  devolved  on  his  son  only,  by  whom 

lu?e  or"brothe*8  ^^^  daughters  are  excluded.  If  the  son  died,  leav- 
soij-8  son.  jjjg  QQ  jjgj,.  down   to  the   brother's   son's  son,  his 

father's  daughters'  sons  are  equally  entitled  to  inherit  from  him.  The 
sisters  have  no  right  to  succeed  their  brother.  Each  of  the  father's 
daughters'  sons  is  authorised  to  make  a  gift  or  sale  of  his  own  share  of 
the  property.  The  sisters  under  no  circumstances  are  competent  to 
make  any  alienation  of  the  property.  This  opinion  is  conformable  to 
the  Ddya-bhiga,  Daya-tattwa,  Manu,  and  other  legal  authorities. 

Authorities : — 

Goxttama: — "  Let  ownership  of  wealth   be  taken   by  birttf,   as   the 
venerable  teachers  direct." 

^^  The  right  of  a  son  to  the  father's  property  accrues  on  the  extinction 
of  the  father's  property;  and  by  his  own  birth ;  and  by   such  ownership 
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the  son  is  competent  to  take  his  father's  estate/'     This  is  the  doctrine 
of  the  Diya-tattwm. 

The  following  is  the  doctrine  laid  down  iu  the  Ddya^bhaga:^ 
"  On,  fidlore  of  heirs  of  the  father  down  to  the  great-grandson^  it 
must  be  understood  that  the  succession  devolves  (m  the  fiftther's 
daughter's  son." 

MANUsajrs: — *'For  even  the  sonof  a  daughter  delivers  him  in  the 
next  world,  like  the  son  of  a  son  ;  and  his  father's  or  grandfather's 
daughter's  son^  like  his  own  daughter's  son,  transports  his  manes  over 
the  abyss,  bj  offering  oblations  of  which  he  may  partake." 

BouDBATANAy  after  premising,  *'  a  woman  is  entitled/^  proceeds — 
'^  not  to  ihe  heritage ;  ion  females,  and  persons  deficient  in  an  organ  of 
sense  or  member*  are  deemed  incompetent  to  inherit." 

The  construction  of  this  passage  is,  'a  woman  is  not  entitled  to  the 
heritage.'  But  the  succession  of  the  widow  and  certain  others,  (viz.  the 
daughter,  the  mother,  and  the  paternal  grandmother)  takes  effect  under 
express  texts,  without  any  contradiction  to  this  maxim.* 

Zillah  Nuddea.-/4«.  Case  1,  (pp.  82,83.) 

Q.  A  minor  who  had  succeeded  to  some  ancestral  landed  property, 
died  leaving  a  step-mother,  an  unmarried  uterine  sister,  and  three 
paternal  uncles.  Subsequently  to  his  death,  his  sister  was  disposed  of 
in  marriage,  and  had  a  son  bon>in  lawiiil  wedlock.  In  this  case, 
according  to  the  law  current  in  this  country,  on  which  of  the  persons 
abovementioned  does  the  property  left  by  the  deceased  minor 
devolve  ? 


*  It  w«8  Dot  diiUncUy  sUted  in  this  case,  whether  there  wm  any  poasibilitj  that  the 
•inter,  who  was  the  mother  of  two  lont^  might  bear  other  sons,  or  whether  she  was  past 
child-bearing  or  widowed.  If  the  father's  daughter's  sons  make  partition  of  their  maternal 
uncle's  estate  while  one  of  them  ia  capable  of  bearing  more  children,  and  subseqaentlj  to 
the  partition  a  son  be  born,  he  should  have  an  equal  share  of  the  inheritaoce^  for  the 
succession  of  a  son  after  partition  is  in  this  case  provided  for.  J Xomtatalxta  declares : 
**  When  the  sons  have  been  separated,  one  afterwards  bom  of  a  woman  equal  in  class, 
•ham  ia  the  dieiribotton.  His  allotment  must  positively  be  made  out  of  the  visible 
esUlSi  eorrwted  for  income  and  expenditure.*'  This  remark  is  inaccorate,  as  will  appear 
froM  a  iubaequeat  observation. 
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A  .-.*-.»-  .«« ^^      R«     Under    the    circumstances    above   stated,    the 

A  Sister  8  son  ex-  ' 

dudesantep-mothcr  sister's  SOU  is  exclusively  entitled  to  succeed  to  his 
uncle's  estate^  he  being  the  grandson  of  his  (the 
minor's)  father.  The  step-mother  must  be  provided  by  him  with  food 
and  raiment  out  of  the  estate.  The  paternal  uncles  were  not  entitled 
to  succeed,  because  there  was  a  probability  of  the  sister's  bearing  a  son. 

Authorities  cited  in  the  Dat/a-bhaga-, — "On  failure  of  heirs  of  the 
father  down  to  the  great  grandson,  it  must  be  understood  that 
the  succession  devolves  on  the  father's  daughter's  son^  in  like  manner 
as  it  descends  to  the  owner's  daughter's  son ;  for  even  the  son  of  a 
daughter  delivers  him   in  the  next  world  like  the  son  of  a  son." 

The  text  of  Manu,  laid  down  in  the  same  authority  : — "They  who 
are  bom,  and  they  who  are  yet  unbegotten,  and  they  who  are  actually 
in  the  womb,  all  require  the  means  of  support ;  and  the  dissipation 
of  their  hereditary  maintenance  is  censured.'' 

The  text  of  Vrihaspati,  cited  in  the  Fyavahara-iattwa  and  other 
authorities:  "The  property  of  a  house,  arable  land,  a  market,  or 
other  immovables  which  are  possessed  by  a  friend,  or  a  near  kinsman 
in  the  male  or  female  line,  who  is  not  the  proprietor,  shall  not  be 
lost  to  the  rightful  owner." 

Dacca    Court    of  Appeal,  May  31st. — Ibid.  Case  2,  (pp.  84,  85.) 

Q.  I.  Of  two  brothers  the  eldest  had  a  son  (since  dead,)  whose 
son  A  is  living.  The  second  brother  had  a  son,  B,  and  three 
daughters,  C,  D,  and  E.  B  died  unmarried.  Of  the  daughters, 
C  and  D  died,  the  former  leaving  no  male  issue,  and  the  latter 
leaving  a  son,  P.  The  last  named  daughter,  E,  is  living,  and 
has  a  son,  G.  The  above  individuals  lived  separately  as  a  divided 
family,  and  B  died  possessed  of  his  father's  property.  In  this  case 
which  of  these  three  individuals,  (that  is  to  say  A,  E,  and  F,)  is 
entitled  to  succeed  to  the  estate  left  by  B  ? 

Sisters  have  no  R-  !•  I^  appears  that  B  died,  leaving  no  heir  down 
but\di°Vonr°^-  ^  ^  daughter's  son :  consequently  his  father's  two 
dude  the  paternal  grandsous  in  the  female -line,  that  is,  F  and  G,  are 
uncle*B  son*8  son,  /•   r     i.  • 

entitled  to  share  equally  the  property  left  by  him, 

because  they  confer  benefits  on  his  father  by  offering  the  funeral 
cake  to  his  manos.    Here  the  father's  daughter's  sons  arc  living, 
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and  sQoeeed  in  de&nlt  of  his  own  daughter's  son.  The  nearest  kins- 
man who  sprang  from  the  same  line,  that  is^  A,  the  uncle's  grand- 
son,  has  no  right  of  succession.  E  (the  sister  of  B)  has  no  title  to 
inherit  her  brother's  estate. 

Q.  2.  Supposing  it  to  have  been  an  invariable  rule  in  the 
family,  that  the  nearest  kinsman  of  the  same  stock  should  inherit, 
though  there  be  a  daughter  and  daughter*s  sons  living,  and  a  mo- 
ther of  such  family  die,  leaving  no  son ;  accordinp^  to  law,  will  his 
property  in  such  case  devolve  on  the  kinsman,  or  on  the  daughter 
and  daughter's  sons  ?    . 

R.    2.    Should  it  be  proved  that  the  usage  stated 
irtfT^^!^o^  Sv6     "*  *^  question  has  been  invariable  and  immemorial 
been  tim  invamble     in  the  fitmily  of  the  parties,  in  this  case  B's  pro- 
perty will  devolve  on  his  kinsman  (A,)  to  the  ex* 
elusion  of  the  heirs. 
ZillahJunglemehauls,  June  16th,  \%%Z.—Ilnd.  Case  3,  (pp.  85,  86.) 

Q*  Two  brothers  of  the  whole  blood  having  divided  their  paternal 
estate,  consisting  of  lands,  houses,  and  other  real  and  personal  pro- 
perty, lived  apart,  in  the  enjoyment  of  their  respective  shares. 
The  eldest  brother  was  succeeded  by  his  only  son,  who  died  without 
issue,  leaving  a  sister  of  the  half  blood,  her  sons,  a  son  of  his  uterine 
sister,  and  a  grandson  of  his  uncle.  In  this  case,  which  of  the 
survivors  is  entitled  to  inherit  ? 

The  son  of  II  half  R*  ^^  ^^  death  of  the  eldest  brother's  son,  in  de- 
^H^LJ^'^^^'^^lj^^  fii^*  of  heirs  down  to  the  brother's  grandson,  all 
with  the  ion  of  a  of  his  father's  daughter's  sons*  are  equally  entitled 
to  the  succession,  because  they  severally  confer 
benefits  on  him  by  presenting  oblations  of  food  to  the  manes  of  his 
three  ancestors,  including  his  father,  and  there  is  no  difference  be- 
tween the  sons  of  sisters  of  the  whole  and  of  the  half  blood. 

ZillahJunglemehauls,  August  2nd,  1826.— WW.  Case  4,  (pp.  86,87. ) 


*  The  ioof  of  the  proprietor's  owd  sister,  and  the  sons  of  bifl  half  Bister,  bare  aa  equal 
right  of  inheritooce.— See  Note,  to  the  Df^ya-bhi^ga.  p.  220 


230  VYAVASTH/r.DARPANA. 

Q.  A  person  dies,  leaving  his  paternal  unele's  son's  son  and  a 
son  of  an  nterine  sister :  in  this  case,  are  both  the  survivors  entitled 
to  the  succession  ?  if  not,  which  of  them  has  the  superior  title  ? 

According  to  the 
law  M  current  in         R.     Under  the   circumstances  above  stated,   the 

Bengal  a  suter's  son 

excludes  a  paternal     Sister's  SOU  is  exclusively  entitled  to  the  inheritance, 
node's  grandson. 

Authority  : — *'  In  default  of  heirs  down  to  the  father's  great-garnd- 
8on,  the  father's  daughter's  son  succeeds ;  for  he  presents  the  funeral 
cakes  to  the  manes  of  the  three  ancestors  of  the  deceased  proprietor, 
of  which  his  father  partakes." — Ibid.  Case  5,  (p.  87.) 


Q.  A  man  died  leaving  two  sons,  a  daughter  and  her  son.  Sub- 
sequently to  his  death  his  eldest  son  died  without  male  issue,  leaving 
the  above  named  individuals  htm  surviving,  and  then  the  younger 
died,  leaving  a  widow  and  a  daughter.  Lastly,  the  widow  and  the 
daughter  of  the  younger  son  died,  the  latter  leaving  her  husband 
and  an  unmarried  daughter.  In  this  case,  which  of  the  survivors 
is  entitled  to  the  landed  estate  left  by  the  father? 

^      .^  ,  R.    On  the  death  of  the  younger  son,  his  widow 

T1i«    sister's  son  .  . 

excludes  the  dau-  was  entitled  to  his  entire  property ;  and  on  her 
g  r  o  a  aug  r.  ^gjjjjgg^  j^g,,  daughter  derived  from  her  a  title  to  the 
inheritance.  The  daughter's  husband  and  daughter  are  however  ex- 
cluded, because  they  confer  no  benefit  on  the  deceased  proprietor. 
The  father's  daughter's  son  is  entitled  to  the  inheritance.  February 
28th,  1817.  Joy-n&rdyan  Mookerjea  versus  Ram-ratan  Chattoorjea. — 
Ibid.  Case  6,  (page  88.) 

Q.  A  person  possessing  some  landed  property  dies,  leaving  a  son 
and  four  daughters.  Subsequently  to  his  death,  the  son  takes  pos- 
session of  the  whole  of  his  paternal  estate,  and  dies  without  male 
issue,  leaving  his  sisters  above  named,  two  of  whom  died,  leaving 
neither  husband  nor  children;  and  of  the  surviving  sisters,  one  had 
three  sons,  and  the  other  a  son  by  adoption.  Under  these  cir- 
cumstances, to  what  proportion  of  the  estate  will  each  individual 
survivor  be  entitled  ? 
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R.  Under  the  circumstances  above  stated,  accord- 
aaopccd  m'of  a  ^^S  ^  ^^  ^^^  estate  will  be  made  into  seven 
th**'  '"^^hriTwIth  P*'^^*  ®^  which  the  three  sons  of  one  sister  will  take 
three  sons  of  an-     six  shares^  and  the  adopted   son  of  the   other  the 

other  lister.*  .    .  ^ 

remaimng  one.'*' 
Zillah  Hoogly,  September  28th,  1812  .—Ibid.  Case  7,  (pp.  88,  89.) 

Q.  A  person  dies  leaving  a  widow  as  his  heir;  and  the  widow 
dies,  leaving  her  husband's  paternal  grandfather's  brother's  grand- 
son and  great-grandson  in  the  male  line,  and  also  her  husband's 
sister's  son.  In  this  case,  which  of  these  three  surviving  individuals 
is  entitled  to  succeed  to  her  husband's  estate  ? 

R.    The  sister's   son   is,  by  law,*  entitled  to  the  in- 
dadespeAenialgnmd-    heritance.    The     paternal     grandfather's    brother's 
undflTt  dMeflBdinte.      grandson  and  great-grandson  have  no  claim  to  the 
succession. 
Zillah  Bnrdwan,  May  12th,  1S23.— Ibid.  Case  8,  (p.  89.) 

Q.  A  landed  proprietor,  having  filed  a  suit  in  a  court  of  justice  to 
obtain  possession  of  his  paternal  landed  estate,  died  previously  to  its 
decision,  leaving  an  uterine  sister,  her  son,  the  son  of  another  sister 
and  a  descendant  in  the  fourth  degree  of  the  paternal  line. 
Subsequently  to  his  death,  the  sister's  son  claimed  to  be  his  represen- 
tative, and  died  while  the  claim  was  pending.  There  are  now  sur- 
viving his  sister,  her  son's  widow,the  son  of  another  sister,  and  the 
descendant  in  the  fourth  degree  of  the  paternal  line.  Under  these 
circumstances,  which  of  the  surviving  individuals  is  entitled  to 
the  succession? 

•  ^    ,      .  R.     Under  the  circumstances  above  stated,   on  the 

A  niter  8  eon  ex- 
eliidee  a  defendant     death  of  the  original  proprietor,  his   sole   heirs  were 

the    gr»^*  grand-     ^is  two   sisters'   SOUS,   by    whom   his    great-grand - 

^^^'  •        father's   descendant,    (in   other    words,    the    fourth 

person  in  descent  of  the  paternal  line,)  is  excluded  from  the  inheritance. 

It  is  mentioned  in  the  Ddya-tattwa^  that  he  is  entitled  to  the  succession 

who  confers  the  most  benefit  in  presenting  funeral  oblations. 

*  This  18  qaestiooable.    See  the  section  entitled  '*  Whether  a  dattaka  son  ia  entitled  to 
iaharit  from  a  bamdhyf  (in  the  chapter  on  adoption.) 
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The  person  in  the  fourth  d^ree  of  descent  is  indeed  a  giver  of  fu- 
neral oblations  to  the  proprietor's  great-grandfather,  but  his  sisters* 
sons  present  oblations  to  his  three  ancestors,  including  his  father, 
(who  is  principally  considered.)  Consequently  his  great-grandfather^s 
descendant  cannot  inherit,  where  there  are  his  father's  daughter's 
sons  surviving. 

The  text  of  Manu  cited  in  the  Ddya-bh&ga : — *'  To  three  must 
libations  of  water  be  made ;  to  three  must  oblations  of  food  be  pre* 
sented,  the  fourth  in  descent  is  the  giver  of  those  offerings ;  but  the 
fifth  has  no  concern  with  them." 

But  on  failure  of  heirs  of  the  father  down  to  the  great-grandson, 
it  must  be  understood  that  the  succession  devolves  on  the  father's 
daughter's  son.    This  is  the  opinion  of  Jimita^ahana. 

Sri'krishm  says: — ''The  father's  daughter's  son  inherits,  though 
there  be  the  grandfather's  uterine  brother  or  the  like  living." 

Consequently,  on  the  death  of  the  proprietor,  his  father's  two 
daughters'  sons  should  have  succeeded  to  the  property  which  their 
uncle  left ;  and  on  the  death  of  one  of  the  sister's  sons,  his  widow 
is  entitled  to  her  husband's  share  of  the  estate. 

To  this  effect  is  the  text  of  Vrihat  Manu,  cited  in  the  D&ya-bhdga. 
Zillah    Mymensingh,  May  18th,  1823.  Ibid.CeM  9,(pp.  89—91.) 

Q.  A  person  died,  leaving  a  widow  and  a  sister's  son,  who  died 
before  the  widow,  leaving  a  son.  Is  the  sister's  son's  son  entitled^  on 
the  death  of  the  widow,  to  inherit  the  property  left  by  her  ? 

R.    The  sister's  son's  son,  whose  father  died  pre- 
A  sister's  grandson     yiously   to    the    widow's    decease,  has   no  title    to 

18  npt  an  heir.  "  ^ 

the  succession. 

Zillah   Sylhet,  May  8th,   1812.  Ibid.  Case  10,  (p.  9U) 

Raj-nardyan  Choudhuri  versus  Golak-ckander  Guha. 
Case  The  sons  of  the  paternal  uncle  and    of  the  sister 

bearing       on     the        r        ^ 

vyavasthlk  No.  98.  of  a  deceased  Hindu,  whose  family,  originally  from 
MUhildy  had  resided  for  generations  in  Bengal,  claimed  his  estate. 
The  Zillah  court  adjudged,  that  the  estate  fell  by  law  to  the  plaintiff 


VYAVASTHA-DARPANA.  233 

as  deeeased's  sister's  son  in  preference  to  his  paternal  uncle ;  that 
LakkU-priyi,  step-mother  of  the  deceased,  was  entitled  to  mainten- 
ance«  The  provincial  court  of  Dacca  affirmed  this  decree  in  appeal. 
The  Sadder  Dewanny  Adawlut,  under  the  opinion  of  their  pandits 
to  the  effect  that  *'  if  the  family,  coming  from  Miihili  and  dwelling 
in  Beng:al,  performed  reli^ous  rites  with  the  people  of  Bengal,  and 
held  a  Zemindary  in  that  province,  then  Golak-chander,  the  deceased's 
sister*s  son,  is  entitled  to  it  conformably  to  the  Bengal  law.  But 
if  the  &mily  merely  dwelt  in  Bengal,  but  performed  religious  cere- 
monies with  the  Mithild'people,  and  observed  the  laws  and  usages 
of  that  province,  then  Rij-chander,  the  paternal  uncle,  will  inherit 
according  to  the  Mithili4aw^^'  and  on  consideration  that  the  contested 
lands  were  situated  in  Bengal — that  the  family  had  been  long  resident 
in  Bengal — ^intermarried  with  Bengal  women — and  there  had  been  no 
umfonn  observance  of  the  ordinances  of  the  MUhUAshasira  confirm- 
ed the  lower  court's  decrees. — 22nd  January,  1801.  R.  D.  A.  Rep. 
Vol.  I.  p.  48. 

Shambhu^hunder  Roy   and  others  versus  Gang&'Charan  Shi. 

II.  A  Hindu  died  possessed  of  ancestral  property — leaving  a  sister, 
her  minor  son,  and  two  paternal  uncles.  Held  according  to  the  vyavasthi 
given  by  the  Sadder  ;9a^(/77,  that  the  sister's  son  (father's  daughter's  son) 
succeeds  to  the  exclusion  of  paternal  uncles.  2Uh  July  1838,  S.  D.  A. 
Kep.  Vol.  VI.  pp.  234—236. 

l\kt  pandit  further  declared  in  his  vyavastha  that,  supposing  that 
Sri-maii  the  sister  had  no  son,  she  would  be  entitled  to  hold  possession 
as  long  as   there  was   hope  of  her  bearing  one.* 

The  widow  of  a  sister's  son  (on  whom  the  estate  had  devolved)  takes 
the  estate  to  the  exclusion  of  the  sister  herself. — Rdm^gosdin  versus 
Ram-rani  DeM.— S.D.  A.  R.  Vol.  IV.  p.  47. 

The  existence  or  conception  of  the  father's  daughter's  son  and 
the  rest  at  the  time  of  the  owner's  death  constitutes  their  title :  this 
is  laid  down  by  Jimula-vahana,  Sri'krtshna;\  and  the  other  authors 
respected  in  Bengal.     Hence — 

*  Thifl  part  of  the  VyavauhtCiB  wrong.    See  the  Sudder  Court's  remarks  upon  it  cited 
ai  pSfe  2S9.    See  ilto  the  subeeqaent  remarks  and  obserralionB. 

t  See  onU,  pp.  2,S;— Bib.  In.  page  40,  Sect.  84. 
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^96.  Only  those  of  the  father's  daughter's  sons 
VyavaStna .  ^^^  ^^^^^  relations  (enumerated  in  the  order  of 
succession,)  who  survive  the  owner  or  his  female  heir  in 
succession,  or  remain  in  utero  at  the  time  of  his  or  her  death,* 
(as  the  case  may  be,)  are  entitled  to  inherit. 

Not  those  who  are  subsequently  conceived,  their  heritable  right  not 
being  acknowledged  by  Jimuta-vahana  and  the  other  authorities*  of  the 
Bengal  school. 

Rdm-mani  Choudhurani  versus  Hem-lata  Choudhurini. 

Case  ^'     Rdm-mani  sued  as  the  heir  of  her  father  and  bro- 

bearing     on    the     thers  to  inherit  the  estate  left  bv  them.    Her  claim  was 
▼yavastW  No.  96.  -,.       .        i    ,  i      i     i         " 

dismissed,  because  she  had  not  a  son  alive  at  the  time 

of  the  death  of  her  mother  who  survived  the  brothers ;  (and  because 

her  last  surviving  brother  had,   previous   to  his  death,  executed   a 

deed   of  gift  in  favour  of  the  male  heir.)— 6th  January,  1885.     S.  D. 

A.  Rep.  Vol.  VI.  p.  3. 

Lakkhi'priya  versus  Bhoirab-chander   Choudkun  and 
Joy-chander  Choudhuri, 

CaS6  '^'     Kirti'Chander,  who  inherited  his  father^s  pro- 

bearing  on  the  rja-     perty,   dyins:  an  unmarried  minor,  was  succeeded  bv 
rastha  No.  96.  f .  ,        ^r        .        ^        i  , 

his  mother  Joy-durga,  who  subsequently  died,  leav- 
ing Lakkhi'priya  her  husband's  wife,  Purnimd  her  step-daughter,  and 
Bhoirab-chander  the  son  of  the  paternal  uncle  of  Kirti-chander. 
Ldkkhi'priya  instituted  the  present  suit  to  establish  her  ri«:ht  in 
the  property  of  Kirti-chander.  Pendente  lUc,  PHrnimd  bore  a  son, 
named  Braja-nath  Chaloorjea,  and  slie,  on  the  part  of  herself, 
and  her  minor  son  Braja-ndtk,  who  died  after  a  time,  intervened 
for  the  assertion  of  their  right  to  the  property  in  dispute.  Bhoi- 
rab'Chander,  among  other  things,  pleaded  in  his  answer  that  the 
collector  of  Rungpore,  with  the  sanction  of  the  Zillah  Judge,  caused  his 
name  to  be  recorded  in  the  place  of  that  of  Joy-durga,  who  succeeded 
her  son,  having  assertained,  by  reference  to  the  pandit  of  the  court, 
that  he  (Bhoirab)  was  the  legal  rightful  reversionary  (I.) 

•  See  ant9^  pp.  2,3;— Elb.  In.  p.  40.  Sect  84. 
(1)  B((bti'T(tm  paniit  of  the  civil  court  of  Rungpore.  in  his  answer  declared  the  right  of 
Bhoirab-cJiander,  as  son  of  Kfrti-ehandtr^a  uncle.   The  pandit  added,   that  no  text  of  law 
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The  case  having  come  on  before  Mr.  P.  E.  Patten^  a  judge  of  the 
provindal  court  of  Moorshedabady  on  the  part  of  the  plaintiff  was  exhi- 
bited copy  of  vyavasthi  of  Rij-chander  Tarlc&lankir^  pandit  of  the 
Dacca  provincial  court,  and  the  rubakdri  of  the  Sudder  Dewanny 
Adawlut  dated  27th  March  1818^  containing  the  exposition  of  the  law 
by  its  pandits  in  regard  to  the  case  of  Rdjeshwari  Debt  versus  Pr&n^ 
Krishna  Bishwis.  Mr.  Patton  remarked^  that  the  case  was  not  relevant, 
and  that  the  opinion  of  the  Zillah  court  pandit  confirmed  that  of  the 
pandit  of  the  provincial  court.  Consequently,  he  dismissed  the  suit 
with  costs,  and  overruled  the  intervention  of  PurnimA,  the  preten- 
sions advanced  by  her  appearing  untenable.  This  judgment  was 
preceded  by  a  reference  to  KHshna-ndih  Ndya-panchanan,  pandit  of  the 
court,  to  ascertain  the  law.  The  answer  of  the  pandit  was  to  this 
effect.  ''Neither  his  (Kirti-chander^s)  step-mother  (plaintiff",)  nor  half 
sister  {PinAmS)  has  any  right  to  the  estate  which  devolved,  on  the 
death  oi  Kirtuthander,  on  his  mother  Joy-durgL  Ptirnimi  has  borne 
a  son  since  the  death  of  Joy-durga.  There  is,  indeed,  in  the  Diya^ 
bhiga  a  text  declaratory  of  the  heritable  right  of  those  bom  subsequent- 
ly. But  the  scholiasts  explain  this  as  regarding  the  estate  of  the 
paternal  grandfather.  As  there  is  no  authortiy  for  the  succession  of  a 
father's  daughter's  son,  bom  under  the  circumstances  in  question, 
Bhoirab  the  son  of  Krishna-chander's  half  brother  is  entitled  (2).'' 

From  this  decision,  Lakkki-priya  and  her  daughter  Pirnimi  appealed 
to  the  Sudder  Dewanny  Adawlut.  Mr.  Walpole,  a  judge  of  the  Sudder 
Court,  adverted  to  the  appeal  of  KarunA-moyi  versus  Joy-chander  Ghose 
(3,)  and  the  application  of  special  appeal  of  KamalA-Mnta  Roy  and 
others  (4),  and  in  particular  to  iYievyavasthas  of  the  pandits  of  the  Court 


propounded  the  right  of  a  sigter.  and  the  stop-mother  was  not  meant  hy  texts  which  prorided 
for  the  BQCOMsion  of  the  mother. 

(2)  The  fMti|£K<  refers  to  a  text  of  Man o  cited  in  the  Dtfya-hhaga.  JtmiUe^vdChana  savs  : 
•*  If  the  tieraditary  ertnte  were  divided  when  the  mother  was  vet  fecund,  there  would  be  a 
deprivatioo  of  snbaiBtence  (yrilti-lopa,)  Thene  are  the  words  of  Manu*b  text,  quoted  by  him 
and  which  Wr.  Colebrooke  has  translated  by  the  words  :  **  dissipation  of  their  hereditary 
maintenance.^  (See  Coleb.  DcT.  hhd.  Cb.  I.  para.45.)  The  scholiast  Sri-hrishna  remarks 
that  "  they  would  be  deprived  of  their  share  in  their  paternal  granftf other's  estate"*  The 
pandit's  opinion  is  therefore  correct. 

(%)  Case  No.  15,  S.  D.  A.  Hep.  Vol.  V.  pp.  42>-46.      This  has  been  hereafter  cited. 
(4)  This  will  be  hereafter  found. 
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in  tho6e  matters.  Mr.  Walpole  also  adverted  to  two  ribakdris  of  the 
Sadder  Court,  dated  20th  and  28th  of  Novemher,  1827^  and  vyavasihi 
of  the  pandits  regarding  the  application  of  KiU'prashid  Boy. 

Mr.  Walpole,  deeming  a  further  exposition  of  the  Hindu  law 
current  in  Bengal  necessary^  made  a  reference  to  the  pandit  of  the 
Court,  and  obtained  this  exposition:  "Under  the  circumstances 
stated,  Braja-ndth,  the  son  of  the  daughter  of  Krlshmt-chander,  father 
of  Kirti'Chander,  is  competent  to  perform  exequial  rites  and  cere* 
monies  of  his  maternal  grandfather; — not  Bhoirad,  son  of  his  half 
brother.  So  also  will  such  sou  of  the  daughter  of  Krishna-chander 
be  entitled  to  succeed  to  his  estate^  which  passed  from  him  to  his  son 
Kirti'Chanddr,  and  from  him  to  his  mother  Joy-durgd.  His  subse- 
quently bom  brothers  will  be  entitled  to  share  equally  with  such  son 
of  Krishna-chander^s  daughter.  If  the  paternal  uncle's  son  and 
father's  daughter's  son  concur,  the  former  has  no  right.  But  if  on 
the  death  of  Joy-durgi  no  son  of  Klrti-chander^s  father's  daughter 
may  have  been  bom,  or  conceived^  then  his  father's  daughter,  as 
source  of  the*  future  production  of  a  maternal  grandson  ofhisfather, 
will  sueceed."(5) 

This  bpinion  was  considered  on  the  20th  February  1833.  The  wakiis 
of  respondent  urged,  I.  That  he  had  succeeded  to  the  disputed 
estate  on  the  death  of  his  cousin;  II.  that  Braja-ndth  had  died ;  III. 
that  PurnimA  was  excluded  from  inheritance  by  leprosy  both  in  respect  to 
the  estate  of  her  half  brother  and  that  of  her  son ;  IV.  that  she  was  a 
twice  married  woman ;  for  after  marriage  fixed  with  one  man  she  bad 
married  another.  Neither  her  son,  the  issue*.,  of  such  marriage,  nor 
herself  had  any  heritable  right,  nor  was  he  competent  to  perform  exe- 
Hjuial  rites.  Mr.  Walpole,  deemed  further  reference  to  the  pandit 
necessary,  and  obtained  this  solution:  "I.  P4rnimd,  the  mother, 
succeeds  to  the  estate  of  her  son  Braja-ndth,  if  he  be  not  survived 
by  male  issue  of  a  father.  II.  Leprosy  bars  inheritance  unless  the 
affected  person  perform  atonement.  It  is  no  bar  in  that  case.  III. 
If  Purnimd  had  been  affianced  to  one,  and  then  married  to  another. 


(5)  Thh  vyavaath*  of  the  SaddtT  pttf^dit  is  wrong,  and  the  authorities,  quoted,  inappli- 
caWe,  as  wiU  be  perceived  on  pcruial  of  the  vyavasthdC  delivered  by  the  Supreme  Court 
pa.ndit»,  cited  in  note  No.  7  in  the  present  case,  as  well  as  the  subsequent  remarks  and 
obser  vations,  Q.  F. 
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to  whom  she  has  borne  a  son;  still  (as  defined  in  my  former 
opinion)  will  her  right  in  regard  to  the  estate  left  by  Kirti-ehander 
arise.*' (6) 

On  the  part  of  the  respondent^  was  exhibited  solution  by  RSm-joy^ 
a  pandii  of  the  Supreme  Courts  of  questions  propounded  to  him. 
It  was  to  this  eflbet :  '^The  step-mother  of  Kirtin^hander,  his  half 
sister^  tiie  son  (tf  hn  father's  half  brother,  concur.  The  latter^  as 
nearest  s^jnnda,  succeeds  to  his  estate,  vacated  by  the  death  of  his 
cousin's  mother.  If  a  person,  after  affiancing  his  daughter  to  one 
man^  pre  her  to  another,  she  becomes  an  outcast ;  and  hence  also  her 
son.  She  cannot  offer  the  funeral  cake  to  his  maternal  imcle  and 
the  resti  and  therefore  has  no  right  to  his  estate.  A  leprous  woman 
who  has  per&rmed  no  expiation,  and  the  son  bom  of  her  whilst  in 
that  state,  are  outcasts.  Neither  can  perform  funeral  rites;  and 
neither  can  inherit.  The  expected  existence  of  the  right  of  the  son 
of  the  father's  daughter  does  not  bar  the  establishment  of  the  right 
of  another  heir,— according  to  the  doctrine  of  those  who  construe  the 
text  of  Manu  regarding  deprivation  of  subsistance  as  referring  to  the 
estate  of  the  father  and  other  ascendant  in  the  direct  male  line." 

Mr.  Walpole  deemed  it  necessary  to  obtain  a  more  explicit  opinion 
from  the  pawHi  of  the  Court  as  to  the  priority  of  right  of  the  fiither 
and  mother  of  Braja-nhth  respectively.  In  the  reference  made, 
Pi^rnimi  was  described  as  still  likely  to  produce  male  issue.  The 
answer  of  the  pandit  was  to  this  effect :  ^'  Since  P4rnim&  has  still  the 
prospect  of  bearing  male  issue,  the  estate  would  devolve  on  her,  for  the 
brother  or  brothers  of  her  late  son,  who  may  be  born :  otherwise  their 
rights  could  not  be  preserved;  and  in  fact  whilst  the  expectation  of  the 
future  birth  of  such  brother  existed,  the  extent  of  Braja-ndth^s  interest 
was  itself  indefinite."  (6) 

The  case  was  again  considered  by  Mr.  Walpole  on  the  13th  of 
Jane.     He  directed  that  the  opinion  of  the  pandits  of  the  Zillah  Court 


(S)  This  VifavattktC nlso  in  inaccurate,  as  will  be  known  on  perusal  of  the  subsequent  re- 
marks  and  obserrstionSy  and  the  pandit*  own  Vyavatihd  which  is  delivered  in  a  shnilar  case 
No.  15  hereafter  oiled,  and  which  being  a  correct  exposition  of  law,  ezposei  the  faUaoy  of 
this  as  well  as  of  the  prerions  FjfasosfA^  alluded  to  in  Note  No.  6. 
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and  of  the   Calcutta  Court  of  Appeal,  taken  in  the  case  of  KAli-prasad 
Roy,  should  be  produced.  (7) 

Subsequently  on  the  13th  August^  the  respondent  caused  to  be  filed 
with  the  papers  of  the  case^  the  written  opinion  of  K&U-kinta  and 
Rim-jo^,  pandits  of  the  Supreme  Court,  which  was  to  this  effect : 
'^  On  the  death  of  his  mother  Joy-durgd,  Bhoirab-chander,  his  uncle's 
son,  was  entitled  to  the  estate  left  by  the  late  Kirti-chander ;  not  his 
step-mother,  nor  half  sister.  The  sister,  even  from  the  probability 
of  her  producing  male  issue  has  no  title.'^  (8) 

On  the  ^9th  August  the  case  came  on  for  trial.  Gour-mohan  Cha- 
toorjea  admitted  that  his  late  son  BrAja-nilh  was  bom  after  the 
death  of  Joy-durgi,  and  that  he  had  only  a  daughter  by  his  wife. 
Mr.     Walpole  passed  judgment,   confirming  the  decision  of  the  lower 

(7)  The  circumstanoes  of,  and,  the  Vyamtih<£ dieXUeTtd.  in,  the  case  in  qneftkm  ar»  aa  fol- 
lows :— ''PdMa/f-cAoroii  ('the  son  of  the  brother  of  K^H-proMid  Jlojf,)  dying  «  mi- 
nor, was  sucoeeded  bj  his  grandmothez  Bat-numi  Debt.  On  her  death,  his  sister  Skjftfnn^' 
simiorf,  and  his  uncles  KtClCprasdCd  Roy  and  DUrgd^tunder  Roy,  concurred.  Should  Shti(tm%' 
sundan  produce  a  son,  would  such  son  be  entitled  to  the  estate  yaoated  by  ihe  death  of 
the  grandmother;  and  if  so,  until  the  birth  of  the  sister^s  son  to  whose  care  should  the 
charge  of  the  estate  be  committed,— that  of  the  sister,  or  that  of  the  uncles  ?  and  if  the 
latter,  is  caution  exigible  ?  On  the  case  thus  put,  the  pandits  of  the  Court,  Ri^m-tanu 
SarmtC  and  Voidya-nath  Mitra^  delivered  an  exposition  which  was  in  substance  this:  *  As 
next  heir,  his  paternal  grandmother  succeeded  to  the  estate,  which  MrbcuCcharan  in- 
herited from  his  father.  The  same  principle  applies  on  the  death  of  Ma-mofn^.  Any 
maternal  grandsons  of  the  father  of  Pxrbatt,  borne  by  Sky(£md'sundart  his  sister,  will 
have  no  right ;  for  there  is  no  law  declaratory  of  the  right  of  the  fitther*s  daughter's  son 
(a  preferable  heir  to  the  grandfather,  who  is  prior  to  the  paternal  grandmother,)  to  succeed 
on  her  death  to  the  estate  which  she  as  heir  had  obtained.  The  authorities  cited  firom 
Sri-hrUhni's  comment  on  the  Diyorbkiga,  from  the  Digest,  and  from  the  l><£y<i'kramii- 
Min^raAa— shewed  that,  in  the  order  of  succession,  the  fiither's  daughter's  son  precedes 
the  grandmother,  and  is  next  to  the  brother's  grandson/'  This  is  a  correct  vjfa»aitha, 
though  not  a  perfect  one. 

(8)  In  support  of  this  opinion,  which  is  a  correct  one,  some  arguments  and  authorities  were 
adduced.  Two  of  which  are  as  follows  :—" According  to  Stt-kriikna  and  the  author  of  the 
Digest  and  other  scholiasts,  existence  of  the  heir  at  the  time  of  the  death  of  the  last  owner 
must  be  considered  as  essential.  The  law  does  not  contemplate  the  unwoned  state  of  property 
left  by  a  deceased;  for  it  would  then  be  like  an  unappropriated  treasure.  Hence,  the  right  of 
a  successor  existing  at  the  time  of  the  death  of  the  last  owner  and  benefiting  him,  is  estab- 
lished :  and  any  legal  cause  extinctiye  of  such  right  is  wanting.  These  causes  are  death, 
degradation,  assuming  another  order,  extinction  of  worldly  passion,  gift,  sale  and  conquest. 
The  Passage  in  the  Dtiyn-hMCga,  suggesting  that  the  survival  of  a  son  at  the  time  of  hia 
father's  death  may  consfatnte  his  acquisition"  (para.  25,  Chapter  L) 
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court  with  costs.  His  motives  were  thus  expressed.  "I  refer, — to  the 
VyavastkS  of  Ram-ianu  Nyiya-bagish  and  Voidya-n&th  Misra,  the  present 
pandUy  given  in  the  case  of  K&li-prusid  Roy,  to  the  two  Vy  avast  has  of 
the  paiidiis  of  the  Supreme  Court,  to  the  Vyavasth&s  of  the  pandit  of 
the  ZiUah  Court,  and  to  that  of  t\ie  paridit  of  the  Court  of  Appeal  in  this 
case.  These  show,  that  the  right  of  the  father's  daughter's  son  is  condi- 
tioned on  his  existence,  at  the  time  of  the  death  of  his  maternal  uncle, — 
or  of  his  mother,  if  she  intervene  as  an  heir.  Braja-nith  was  bom 
after  the  death  of  Joy-durga.  He  had  no  right  to  transmit.  Neither 
he  nor  his  mother  has  any  right.  Immediately  on  the  death  of  Joy- 
durgi,  the  respondent  Bhoirab  was,  as  an  heir  of  her  son,  entitled  to 
the  disputed  property."— 29th  August,  1833.  Case  No.  105.  S.  D.  A. 
Rep.  Vol.  V.  pp.  815—322. 

Under  the  Hindu  law  received  in  Bengal^  the  sister^s  son  is  an  heir 
preferable  to  the  paternal  nucleus  son ;  but  right  of  succession  cannot 
remain  in  abeyaace  in  the  expectation  of  the  future  prodution  of  such 
heir  not  ctmcehed  at  tie  time  of  succession  opened.  This  was  adjudged  with 
reference  to  official  opinions  of  some  pandits,  and  unofficial  opinions 
of  others,  contrary  to  some  official  opinions, — that  of  the  pandit  of 
the  Sudder  Dewanny  Adawlut  included. —  [Marginal  note  to  the 
above  case.) 

The  above  note  is  a  just  exposition  of  the  law  on  the  point. — It 
has  since  received  corroboration  from  the  decisions  in  the  cases  of 
Keskab'Chander  Ghose  versus  Bishno-prasad  Bose,*  and  Biraja-moyi 
versus  Naba^krishna  Roy  i,  and  also  from  the  Sudder  Court's  remarks 
in  the  case  of  Shambhu-chander  Roy  versus  Gangd-charan  Sen,X  Those 
remarks  are  as  follows — 

**This  case  has  not  been  reported  so  fully  as  it  might  have  been, 
as  an  abstract  of  it  is  to  be  found  in  the  note  to  case  No.  15,  Vol. 
V.  p.  45.  In  deciding  the  legal  question  involved  in  it  on  its  again  arising, 
the  cases  Nos.  15,  20,  and  105  of  volume  V.,  should  be  carefully  consider- 
ed. The  majority  of  authorities  and  precedents  would  appear  to  be  in 
favour  of  the  decision  now  reported,  to  the  extent  of  the  right  of  succes- 
sion to  ancestral  property  of  a  sister's  son  alive  at  the  time  of  his  mater- 


•  See  ante,  p.  7.        f  Hereafter  cited  as   the  last  case  bearing  on   the  Vyava$th<£ 
No.— 95.  t  See  ante ,  p.  288. 
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nal  uncle^a  death,  to  the  exclusion  of  the  paternal  un  cles  of  the  latter. 
Whether  the  right  of  succession  of  other  existing  heirs  can  remain  in 
abeyance  in  the  case  of  a  childless  sister^  as  for  future  issue,  is  still 
doubtful.*  In  the  marginal  note  to  Case  No.  105,  volume  V.,  it  is  stated 
that  'the  right  of  succession  cannot  remain  in  abeyance  in  the  expecta- 
tion of  the  future  production  of  a  sister's  son  not  conceived  at  the  time 
of  succession  opened,  aud  that  this  was  adjudged  with  reference  to  official 
opinions  of  some  pandits,  and  unofficial  opinions  of  others,  contrary  to 
some  official  opinions,  that  of  ihe pandit  of  the  Sudder  Dewanny  Adawlut 
included.'  It  might  be  observed  that  the  pandit  of  the  Sudder  Dewanny 
Adawlut,  Voidya-ndth  Misra,  had  not  invariably  held  the  same  opinion, 
as  it  is  apparent  from  the  conflicting  opinions  pronounced  by  him  which  ai  e 
given  in  the  note  to  Case  No.  15,  of  volume  V.,  and  which  can  scarcely 
be  said  to  have  been  satisfactorily  explained  in  his  reply  to  the  Court, 
when  called  upon  to  reconcile  them." — S.  D.  A.  Rep.  Vol.  VI. 
pp.  286,  287. 

Aiafn-ciander  Dhar.  versus  Bijoy^gobind  Bardt  and  others. 

III.  Ktrti'Chander,  a  zemindar  in  Zillah  Moorshedabad,  died  leaving 
two  sons  MahAnanda  and  Paramdnanda,  and  three  daughters  A  nanda* 
moyi,  Sinanda-mayi,  and  Paramdnanda-moyi,  He  was  succeeded  in  hia 
estate  by  his  two  sons.  Paramdnanda  died  unmarried,  and  the  entire  estate 
devolved  upon  Mahdnanda,  He  died  leaving  a  widow,  who  succeeded 
to  the  estate.  The  widow  also  died ;  and  at  the  time  of  her  death  there 
were  living  dnanda-moyt,  and  Sdnanda-moyi,  her  husband's  married 
sisters ;  five  sons  of  the  former,  two  of  the  latter,  and  Paramdnanda- 
moyi  her  husband's  unmarried  sister.  The  husband  of  Ananda^moy* 
subsequetly  died,  Sdnanda-moyi  had  another  son  named  Durga- 
dds  Dhar. 

*  On  a  further  inquiry  it  would  baye  been  found  that  tbere  i«  scarcely  any  writer  or 
commentator  of  a  law-book  current  in  Bengal  who  does  not  maintain  that  the  right  of  the 
■ister^s  son  is  conditioned  on  his  existence  at  the  time  of  the  death  of  his  maternal  uncle  (or  of 
his  female  heir,  if  any  intervene  as  haying  prior  title ;)  that  of  the  modem  pandii$  moet  have 
followed  those  authors  and  authorities  ;  only  a  few  have  given  iyavatth(£j  contrary  to  the 
aboTO,  and  consequently  contrary  to  the  law  as  current  in  this  country  r  and  that  it  is  the 
general  maxim  of  the  Hindu  law  that  the  right  of  succession  cannot  remain  in  abeyance  in 
expectation  of  future  birth  of  a  preferable  heir  not  conceited  at  the  time  of  owner*8  death. — 
This  has  been  admitted  by  Voidya-n^th  Mitra  himself,  who  in  one  of  his  conflictaDg 
Vyawuth^i  delivered  in  this  and  other  cases,  was,  for  the  piirpose  of  refuting  a  wrong 
opinion  of  another  ponM^  induood  to  give  the  true  exposition  of  thfr  law  on  the  point  in 
question.  See  his  Vyava$M  in  tbe  cMe  No.  \^-~Kwrftnfl['moyx,  versus  Jay-ekandir 
(7Aosc— hereafter  cited. 
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The  Paadiis  of  the  Zillah  courts  of  Beerbhoom,  Moorshedabad^  and 
Nuddea,  being  referred  to  by  the  Zillah  Judge,  declared  that,  under  the 
ciTCumstances  stated,  the  seven  nephews  of  Mahananda,  alive  at  the  time 
of  his  death,  were,  on  the  death  of  his  widow,  entitled  to  the  estate  of 
their  maternal  uncle,  and  that  the  sou  of  Sinanda-moyi  subsequently 
born  was  not  entitled  to  share  in  it.  The  judge,  with  reference  to  these 
vyavaUkis,  and  precedents,  passed  judgment  dismissing,  the  claim  of 
Shumda-moyCi  sons  subsequently  bom. 

The  Sudder  Court,  in  appeal,  asked  their  pandit : — Ist.  "  Is  the 
son  born  to  Sinanda-moyi,  after  the  death  of  Mahananda  and  his 
widow  Drapa-moyi,  entitled  to  share  equally  with  his  brothers  and 
cousins  in  the  estate  left  by  Mohananda  and  his  wid  ow  ? —  and  should 
other  sons  be  bom  to  Sinanda-moyf y  will  they  also  be  entitled  to 
share?  2nd.  Are  the  laws  on  these  points  as  current  in  Urisyi 
and  Bengal  the  same,  or  is  there  any  difference  between  them  ?  8rd. 
Should  a  decree  have  been  passed,  after  the  death  of  Mah&nanda  and 
his  widow,  recognizing  the  right  of  the  five  sons  of  Ananda^moyi  and 
the  two  sons  of  Sinanda-moyi,  and  should  they,  in  execution  of  such 
decree,  have  been  put  in  possession  of  their  shares,  will  the  decree 
and  subsequent  execution  in  any  way  affect  the  claim  of  the  sons  of 
Sinanda-moyi  subsequently  born  ?" 

The  pandit  replied  to  the  first  question  that,  under  the  circum- 
stances stated,  the  son  born  to  Ananda-moyi,  after  the  death  of 
Mahananda  and  his  widow,  would  be, entitled  to  share  equally  with 
his  brothers  and  cousins,  according  to  the  first  authority  which  he 
would  cite,  but  that  he  would  not  be  entitled  under  other  authorities 
which  follow : — 

Authorities — 

1.  Manu  : — ''  They  who  are  bom,  and  they  who  are  yet  unbegotten^ 
and  they  who  are  actually  in  the  womb,  all  require  the  means  of 
support;  and  the  dissipation  of  their  hereditary  maintenance  is 
censured/'— See  Da.  bhi.  Ch.  I.  para.  45. 

2.  Gloss  of  Sri-krishna  Tarkdlank&ra  on  the  B&ya-bhiga.—''  The 
term  '  dissipation  of  their  hereditary  maintenance,  or  deprivation 
of  sahsistence,'  in  the  above  text  means  that '  the  deprivation  of  the 
grandsons  of  their  share  in  their  paternal  grandfather's  estate  is 
censored." 

31 
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3.  Fivada-'bhangirfiava, — *4n  the  text  of  Manc  above  cited,  the 
word  "VriitV'  or  patrimonial  support  i*  used.  This  refers  to  ances- 
tral  property  lineally  inherited  in  the  male  line/' 

To  the  second  question  the  pandit  replied,  that  the  works  of 
Shambhtikara  Bijpei  and  Vidydkara  Bdjpei  were  in  great  reputation 
in  Urisyi,  that  he  had  frequently  inquired  for  those  works^  but  had 
never  succeeded  in  procuring  them.  He  was  therefore  unable  to 
speak  with  certainty  on  this  point.  He  added  that  the  MitAkshara 
was  also  current  in  Urisyi  ;  and  thus  there  was  a  difference  in  the 
law  as  current  in  Urisyd  and  Bengal,  in  which  latter  the  MU&k»har& 
was  not  current. 

Beply  to  the  third  question.  Under  the  circumstances  stated  in 
the  third  questiouj  the  claim  of  the  son^  bom  subsequently  to  the 
decree  and  execution  thereof^  would  be  affected ;  because,  the  right 
of  the  other  seven  share-holders  having  been  settled  by  the  ruling 
power  in  conformity  with  the  law,  the  daughter's  son  of  the  original 
proprietor,  the  father  of  Mahdnanda,  born  after  the  death  of  Mahd^ 
nanda  and  his  widow,  has  no  claim  to  share  in  the  estate. 

Authorities — 

1.  Manu. — "Once  is  the  partition  of  an  inheritance  made ;  once 
is  a  damsel  given  in  marriage ;  and  once  does  a  man  say,  ^I  give' 
these  three  are,  by  good  men,  done  once  for  all,  and  irrevocably."* — 
Ch.  IX.  V.  47. 

2.  Narada,  cited  in  the  Vivada-bhangdrnava  and  other  works  : — 
"  The  subjects  are  under  the  authority  of  their  ruler,  and  the  ruler  is 
at  liberty  to  give  orders  to  his  subjects.^'* 

The  case  having  been  again  brought  before  Mr.  Smith,  he  called 
upon  the  pandit  to  reconcile  his  present  vyavasthi  with  that  delivered  in 
the  case  of  Muast,  Su'lakhyand  versus  Rim^duldl  Pdnde  and  others, 
(S.  D.  A.  Rep.  Vol.  I.  p.  324,)  and  to  give  a  further  exposition  of  the 
law  after  consulting  the  works  of  Shambhu-kara  Bdjpei  and  Vidydkara 

*  These  aathorities  are  inapplicable  in  the  present  instance.  The  first  of  them  applies 
only  where  the  partition  was  made  jusUy  (dharmutah :  See  KtUluka  Bhaita's  comment  on  the 
text  citedO  Bat  where  the  property  is  iU-dittribuied,  it  most  sgain  be  divided,  a»  ia  this 
case  of  a  brother  bom  itftcr  partition.    See  Coleb,  Dig.  Vol.  III.  pp.  iS,  i9. 
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Bigpet  if  procurable.  To  this  the  pandit  replied  that  he  had  not  been 
able  to  procure  the  worka  alluded  to,  but  gave  no  further  exposition  of 
the  law  of  the  case. 

Before  the  pandit's  reply  had  been  heard^  Mr.  Smith  left  the  court, 
and  the  case  was  then  laid  before  Mr.  Rattray^  who  confirmed  the  judg- 
ment of  the  lower  court. 

Before  passing  any  orders  as  to  the  admission  or  rejection  of  the 
appellant's  application  for  review  of  judgment^  Mr.  Rattray  called  upon 
the  pandU  { Fakbfo^th  Mia^ra)  to  explain  the  discrepancies  between  the 
opinions  given  in  this  case  and  in  those  of  Musst.  Su-lakhyanS  versus 
Rim^uM  Pdnde,  and  Karund-moyi  versus  Joy-chander  Ghose.  It  was 
pointed  out  to  him  that  the  opinion  given  in  that  case  by  the  pandits 
of  the  Court,  was  at  variance  with  his  written  vyavasthi  in  the  present 
action :  and  further  that  his  own  written  and  verbal  opinions  in  the  pre- 
sent case,  as  abohia  written  opinion  in  the  present  case  and  in  that  of 
Karuni^mayi  versus  Joy-ehander  Ghase,  appeared  to  him  opposed  to 
each  other. 

The  pantU^s  reply  to  this  not  being  satisfactory,  Mr.  Rattray  then 
referred  the  questions  put  by  Mr.  F.  C.  Smith  to  ihidpandU  of  the 
Calcutta  Court,  for  the  opinion  of  the  pandit  of  the  Western  Court. 

On  the  receipt  of  the  reply  of  the  pandit  of  the  Western  Court, 
Mr.  Rattray  recorded  his  minute,  the  latter  part  whereof  is  as  follows : 
''On  the  16th  July  1840,  a  petition  for  a  review  of  the  decision  passed, 
was  read  by  me.  The  pandit  of  this  Court  was  called  upon  to  explain 
asserted  discrepancies ;  and  the  pandit  of  the  Western  Court  for  a 
vyavasthd  on  the  question  at  issue.  This  latter  being  confirmatory  of  the 
opinion  delivered  by  the />an(/i/ here,  and  of  other  vyavastkAs  on  the 
record,  and  such  precedents  as  I  could  discover  being  in  favour  of  the 
judgment  which  had  been  affirmed,  I  rejected  the  petition,  on  the  8tfa 
instant ;  and  the  claim  of  Durgi-dis,  to  share  with  his  brethem,  stands 
disallowed."*^  At  the  same  time  I  have  met  with  so  much  contradiction  or 
doubt,  and  with  so  many  apparently  conflicting  opinions  on  the  question 
generally,  that  I  have  thought  it  advisable  to  send  on  the  case  for 
another  voice. 

*  Thi»  judgment  is  correct,  but  the  principle  upon  which  it  ii  based  is  wrong,  for  if 
tile  hthss^B  daughter's  son  born  afterwards  and  not  conceived  at  the  time  of  his  mater* 
nal  tmele's  death  had  any  right  according  to  the  Hindu  law,  then  a  judgment  of  the  Coart 
fixing  the  shares  of  sersra)  sietiers'  sons  existing  at  the  time  of  death  of  the  maternal 
ande  could  not  affect  his  ^tle  ;  e.  g.  bad  nmek  judgment  boon  passed  in  the  case  of 
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Mr.  Battray  concluded  his  minute  with  referring  to  the  cases  reported 
at  pages  37  and  824*^  volume  I.,  and  pages  42,  55^  and  815^  volume  V. 
of  the  Reports. 

The  case  was  then  laid  before  Messrs.  Tucker  and  Beid  jointly^  who 
remarKed  that  as  Mr.  Battray^  the  deciding  judge^  had  disallowed  the 
application  for  a  review^  no  other  judge  could  admit  it.  On  this 
Mr.  Rattray  finally  disposed  of  the  case,  by  a  rejection  of  the  application. 
26th  march,  1838.     S.  D.  A.  B.  Vol.  VI.,  524. 

Remarks. — The  right  of  a  sister's  son,  born  after  the  death  of  his 
maternal  uncle,  to  succeed  to  ancestral  property  as  the  father's 
daughter's  son,  is  a  point  on  which  much  difference  of  opi  nion  exists 
between  pandits,  as  may  be  seen  by  a  reference  to  the  cases  cited  in 
Mr.  Battray's  minute,  and  to  that  of  Shambhu-chander  Roy  versus 
OangA'Charafi  Sen,  under  date  the  24th  July,  1838.  In  the  case  now 
reported,  a  judgment  of  court  fixing  the  shares  of  the  several  sisters' 
sons  in  existence  at  the  time  of  the  death  of  the  maternal  uncle, 
had  intervened  prior  to  the  birth  of  the  infant  for  whom  the  appel- 
lant claimed,  and  it  was  this  circumstance  that,  under  the  exposi- 
tion of  the  law  as  given  by  the  pandits,  governed  the  judgment  of 
the  Court.     (See  however  the  Note  in  the  preceding  page.) 

Beonant  Begarding  the  origin  or  cause  of  title  of  the  father's 
V  y&V&Stll&i  S.  daughter's  son,  the  opinion  of  the  large  majority  of  the 
modem  pandits  is  in  conformity  with  the  principle  laid  down  by  the 
founder  of  the  Bengal  doctrine,  Jimuta-vdhana,  and  adopted  by  Sir  i- 
krishna  and  the  other  compilers  and  commentators  respected  as  par- 
amount authorities  in  Bengal.  There  are,  however,  exceptions  :  Shobba- 
rdm  Sarmdf  Brinddban-chander  Sarmd,  and  Chatur-bhuj  Sarmd  have 
declared,  that  the  sons,  born  and  unborn,  of  a  whole  sister  (mar- 
iried  within  the  proper  time,)  would  take  her  predeceased  father's 
estate,  which  had  vested  in  her  minor  brother,  who  had  died 
before  marriage  (1.)     Two  or  three  pandits  have  declared,  that  the 

patomal  property,  in  which  a  brother  born  after  partition  is  declared  by  the  law  entitled 
to  take  an  equal  share  from  his  brothers  who  had  previously  divided,  it  would  be  held 
void  as  being  erroneous,  or  not  borne  out  by  the  law.  The  above  judgment  therefore 
ought  to  have  been  founded  on  the  general  principle  of  the  Hindu  law,  viz.  that  th« 
£fttlier*s  daughter's  son,  born  after  the  death  of  the  maternal  uncle,  has  no  title  to  the 
deoeaaed's  property,  whether  it  was  or  waa  not  previously  divided  by  those  nephewa  who 
exiftod  at  iht  tiine  of  the  death  of  the  deceased  (or  hU  female  heir  if  any  iaterveat.) 
(1)    S.  D,  A.  B,  Vol.  V.  p,  65. 
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tsiate  of  a  deceased  proprietor  legally  devolves,  after  the  death  of 
his  female  heir  (if  any  intenrene,)  on  his  father's  daughter's  sons 
who  weie  then  alive,  and  to  the  other  sons  of  the  sister,  who  are 
since  bom,  in  eqnal  portions;  and  that  should  one  or  more  sons 
be  hereafter  bom  of  the  sister,  he  or  they  also  would  be  entitled  to 
share  with  the  other  sons  of  the  sister,  who  are  now  living  (2.)  And 
VaidjfO'niih  Misra  has  given  his  opinion  as  follows: — '^ The  father's 
daughte'r  son,  bom  after  the  death  of  the  late  proprietor,  would  be 
entitled  to  share  equally  with  his  brothers  and  cousins,  according  to 
this  text  of  Manu  cited  in  the  D&ya-bhaga. — '  They  who  are  bom, 
th^  who  are  yet  unbegotten,  and  they  who  are  actually  in  the  womb, 
all  require  the  means  of  support ;  and  the  dissipation  of  their  here- 
ditary maintenance  is  censured.' — But  that  he  would  not  be  entitled 
under  other  authorities,  viz.  gloss  of  Shri-krishna  Tarkdlankdra  on 
the  Diya^higa: — *The  term  dissipation  of  their  hereditary  main- 
tenance,  or  deprivation  of  subsistence  in  the  above  text  means  that 
the  deprivation  of  grandsons  in  their  share  in  the  paternal  grand- 
father's estate  is  censured.' — And  Vivida-bhang&rnava  : — '  In  the 
text  of  Manu  above  cited,  the  word  '  VriiiV  or  partimonial  support 
is  used.  This  refers  to  ancestral  property  lineally  inherited  in  the 
male  line"  (3.)  **  The  sister  is  the  source  of  production  of  daughter*s 
sons  to  the  Cither,  and  the  medium  of  their  relation.  If,  at  the  death 
of  the  proprietor,  no  son  of  his  sister  existed,  still  (since  the  right 
of  the  father's  daughter's  son  could  not  be  otherwise  established,) 
she  was  entitled  to  enter  on  the  succession,  and  hold  until  production 
of  ber  male  issue.  This  too  was  analogus  to  the  succession  of  the 
dau^ter  to  the  estate  of  the  father,  who  died  leaving  no  male  issue 
or  Us  widow  (4.)  If  the  sister's  son  die,  and  the  sister  may  still  have 
the  prospect  of  bearing  male  issue,  the  estate  would  devolve  on  her 
for  the  brother  or  brothers  of  her  late  son  who  may  be  bom ;  other- 
wise the  right  could  not  be  preserved  (5.)  Supposing  that  the  sister 
(of  the  late  proprietor)  had  no  son,  she  would  still  be  entitled  to 
hold  possession  as  long  as  there  was  a  hope  of  her  bearing  one  (6.) 


(2)  .  D.  A.  R.  Vol.  I.  pp.  826,  827.        (4)    8.  D.  A.  R.  Vol.  V.  p.  46. 
nd  V«l.  V.  pp.  45  &  818.  (5)    8,  D.  A.  R.  Vol.  V.  p.  821. 

(3)  a  D,  A.  B.  Vol,  VI,  p.  224.  (6)    S.  D.  A»  R.  VoL  VL  ^  28«. 


246  VYAVASTHAlDARPANA. 

If,  on  the  death  of  the  proprietor,  no  son  of  his  father's  daughter 
may  have  been  born^  or  conceived,  then  his  sister,  as  source  of  the 
future  production  of  a  maternal  grandson  to  his  father,  will  succeed  (7.) 

RspuGNANT  Yya-  Such  opiuious  have  neither  been  declared  nor  sanc- 
VASTHis  Refuted,  tioned  by  any  of  the  authorities  respected  and  foDow- 
edin  Bengal:  more  especially  they  are  repugnant  to  the  doctrine 
laid  down  by  Jimita-v&hana  and  Sri^krishna,  the  greatest  authorities 
in  Bengal,  viz.  ''The  existence  (of  the  son)  at  the  time  of  the  father^s 
death  alone  constitutes  the  son's  title/'*  ''The  meaning  is,  that 
existence  of  the  son  is  the  sole  cause  of  heritable  right,  to  which 
the  time  of  the  father's  death  is  an  aid."t  Opinions  like  the  above 
must  therefore  be  held  as  repugnant  to  the  principles  of  the  Bengal 
code.  If  the  sister's  son,  neither  bom  nor  conceived  at  the  time 
of  his  maternal  uncle's  death,  be  held  entitled  to  inherit  to  the  ex- 
clusion of  the  heir  who  was  then  in  esse,  or  to  share  with  his  brothers 
and  cousins  then  living,  i.  e.  when  the  maternal  uncle  died,  it  will 
be  in  violation  of  the  above  quoted  axioms  as  well  as  of  another 
equally  stringent,  that  ''right  does  not  remain  in  abeyance/'  In 
the  first  case,  the  property  of  an  owner  will  not  be  inherited  by  the 
Acknowledged  heir  existing  at  the  time  of  his  deaili  (natural  or 
civil,)  but  must  be  reserved  for  an  indefinite  period  in  expectation 
of  the  future  birth  of  a  preferable  heir,  not  yet  conceived :  thus  the 
entire  order  of  succession  becomes  intercepted  and  broken. 

The  pandit  last  alluded  to  has  declared,  that  a  father's  daughter's  son, 
born  after  the  death  of  the  late  proprietor,  would  be  entitled  to  share 
equally  with  his  brothers  and  cousins  who  were  in  esse  when  the  unde 
died,  according  to  the  text  of  Manv  which  he  cited ;  but  that  he  would 
not  be  entitled  under  SrUkrishna's  commentary  on  the  Ddya-bh&ga,  and 
under  Ftvida^bhangdrnava,  in  both  of  which  the  above  text  of  Manu  is 
declared  to  refer  to  ancestral  property  lineally  inherited  in  the  male 
line.     It  is,  however,  to  be  borne  in  mind  that   the  same  exposition  of 

(7)    S.  D.  A.  R.  Vol.  V.  p.  818. 

*  JtmHta-vHChanot  who  further  obserres:  '*  Here  the  expressions '/<><^^''*  ^^^  *  ^on* 
severally  indicate  any  relation.*' — Ddyabh<£ga,  That  is  to  say,  the  expression  father  is 
meant  to  signify  the  predecessor  or  former  owner,  and  son  is  meant  to  indicate  any  relative 
included  in  the  order  of  succession  as  entitled  to  inherit-    See  anU^  p.  8«    Note. 

t    Srx-hri$lmg:t  commentary  on  the  Di^yaAM^at  Sans.  p.  21.  See  onit,  p.  3. 
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the  said  text  of  Manu  is  given  either  expressedlr  or  impliedly  by  all  the 
ttathorities  of  the  Bengal  school,  and  that  (barring  the  exception  and 
innofvmlkm  of  which  we  are  now  treating)  it  has  been  universally 
admitted  by  the  moAem  pandiis  that  the  text  in  question  does  not  apply 
to  any  property  other  than  that  of  ancestors  in  the  male  line.  Even 
our  dissentient  jMind^t/  has  found  himself  unable  to  be  consistent  in  his 
departure  from  the  received  doctrine.  He  had  in  a  prior  vyavastha^ 
given  on  review  of  judgment  in  the  case  of  Karund-mayi  versus  Joy- 
dander  Ghose^  thus  expressed  himself : — ''As  for  the  second  proof 
(i.  e.  text  of  Manct  above  cited,)  that  regarded  the  case  of  paternal 
partition^  and  prohibited  the  father  from  dividing  a  lineally  descend- 
ed property  (Kram&gata)  amongst  his  sons,  while  the  mother  was 
yet  fecund,  lest  the  patrimonial  support  [Vritti)  of  the  after  born 
should  fiul.  Now  the  estate  of  the  maternal  uncle  was  not  considered 
as  such,  in  respect  of  the  sister's  son  >  on  the  contrary  the  succes- 
sion of  the  latter  was  casual,  and  by  its  deviation  from  the  siater^s 
son,  the  condemned  act  of  deprivation  of  subsistence  did  not  arise/' 
Tt  is  therefiire  to  be  held  as  law  under  the  above  text  that  the  sister's 
son,  bom  after  his  maternal  uncle's  death,  is  not  entitled  to  inherit. 

If  the  sister  be  held  entitled  to  enter  on  the  succession  and  hold 
until  her  son  be  born  (although  not  conceived  at  the  time  of  her 
brother  s  death,)  because  the  right  of  the  father's  daughter's  son  could 
not  otherwise  be  established ;  why  is  not  the  father's  sister,  or  any 
other  female,  who  may  be  the  probable  mother  of  the  oiSspring  which, 
if  bom,  would  have  had  a  prior  title  to  inherit,  held  entitled  to  enter 
on  the  succession  in  order  to  preserve  the  right  of  her  future  but 
uncertain  male  issue  ?  But  no  law-giver  has  provided  for  the  custody 
and  charge  of  the  estate  on  the  unborn  during  an  indefinite  period : 
inasmuch  as  the  succession  could  not  remain  in  abeyance,  but  must 
immediately  pass  to  the  surviving  heir  then  in  esse.  The  succession 
of  the  sister  is  by  no  means  analogous  to  the  succession  of  the 
daughter,  inasmuch  as  the  latter  is  one  of  the  designated  heirs, 
and  inherits  before  her  son  in  her  own  right,  which  does  not  cease 
on  the  birth  of  her  own  or  sister's  son,  but  lasts  to  the  end  of  her  life  : 
after  her  death,  the  property,  if  he  survive,  devolves  upon  him, 
whereas  the  former  cannot  succeed  before  her  son,  for  as  sister  she 
has  no  title  whatever  to  succeed  to  her  brother's  estate.  The  autho- 
rities cited  in  support  of  the  above  VyavasthA  (No«  4)    are  appU* 
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cable  to  an  entirely  different  subject.  One  of  them  requires  to  be 
here  noticed^  viz  the  text  of  Jagnyavalkya  cited  in  the  Diym* 
bhdpa,  in  the  chapter  which  treats  of  the  participation  of  sons  born 
after  partition.  "This"  the  pandit  says,  "provides  for  their  shares 
from  the  apparent  estate."  The  error  of  this  Vyavastha  will  be 
manifest  on  perusal  of  the  very  chapter  of  the  D&ya^bhiga  where  the  text 
is  shown  to  apply  to  the  estate  of  ancestors  in  the  male  line,  and  not  to 
any  other.    Such  is  also  the  opinion  of  Sri-krisina  and  other  sdioliasts. 

The  Pandit  has  declared  :  "If  the  sister's  son  die,  and  the 
sister  may  still  have  the  prospect  of  bearing  male  issue,  the  estate, 
would  devolve  on  her  for  the  brother  or  brothers  that  may  be  bom, 
otherwise  the  right  could  not  be  preserved.**  But  this  is  inconsis- 
tent either  way.  I.  If  the  sister's  son  have  died  after  the  succes- 
sion has  devolved  upon  him,  and  left  neither  issue,  nor  widow,  nor 
father,  then  shall  the  said  sister  succeed,  not,  however,  as  sister  of 
her  deceased  son's  maternal  uncle,  and  in  order  to  preserve  the  estate 
for  another  son  who  may  possibly  be  bom  to  her,  but  as  mother 
and  designated  heir  of  her  late  son,  be  she  capable  of  bearing  male 
issue  or  not ;  and  the  succession  having  once  devolved  upon  her  can- 
not be  divested  and  transferred  to  her  son  who  may  be  afterwards 
bora,  it  being  the  general  and  inflexible  rule,  that  succession 
once  vested  is  indefeasible  until  the  natural  or  civil  death  of  the 
taker.  So  in  this  case,  the  future  brother  of  the  late  sister's  son 
could  not  take  the  property  from  his  mother  during  her  life,  in- 
asmuch as  she  held  it  in  her  own  right, '  as  heir,  and  not  as  a  mere 
custodian  or  trastee  for  him.  After  her  death  of  course  the  property, 
if  he  survive,  would  devolve  upon  him.  II.  If  the  sister's  son  had  died 
without  being  the  heir  and  successor  of  his  maternal  uncle,  the 
sister  could  not  claim  as  mother  to  her  son,  because  the  succession 
did  not  devolve  on  him ;  nor  could  she  succeed  as  sister  of  her  late 
brother,  for  the  sister  is  no  heir ;  *  nor  as  a  bandhu  for  her  sons 
who  may  possibly  be  born,  for  the  reasons  which  we  have  already  urged. 

*  In  tht  etae  of  StiCj'himdrt  KtiptiC-moyt  Debt  versvis  Rdji  JkCmodar-chmnder  Deb 
and  others  it  has  been  determined  by  the  Sudder  Court  that,  according  to  the  Hindu 
law,  property  deriyed  by  a  mother  from  her  ion  cannot  be  aacceeded  to  by  her  daughter, 
the  sisternever  being  heir  to  the  brother.— 20th  February,  1845.  S.  D.  A.  R.  Vol.  VII.  p. 
192.  Vide  Elb.  In.  pp  67,  S8;— Cons.  H.  L,  pp.  4,  7.  &  10;-Macn.  H,  L.  Vol- 
li.  pp,  85^  87. 
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True  the  sister  is  source  of  production  of  the  maternal  grand - 
to  the  father  of  the  late  owner^  but  this  is  not  a  cause  of 
title; — ^were  it  otherwise^  any  woman  (as  already  obseryed)  who 
mi^t  produce  a  preferable  heir  would  have  title  to  inherit.  As 
a  role,  no  ground  or  cause  whatever  is  admitted  as  a  title  to  a 
sister  or  any  woman  to  inherit :  women  are  expressly  debarred 
from  inheriting,  by  the  following  text :  ''Wealth  was  ordained '  for 
the  sake  of  sacrifices;  therefore  it  should  be  allotted  to  persons 
who  are  concerned  with  religious  duties,  and  not  be  assigned  to 
women,  to  fools,  and  to  people  neglectful  of  holy  obligations."  * 
BoupHATAKA,  aftcT  premising  "  a  woman  is  entitled/*  proceeds — 
''not  to  the  heritage;  for  females  apd  persons  deficient  in  an  organ 
of  sense  or  member^  are  incompetent  to  inherit/'  The  construc- 
tion of  ibis  passage  is,  a  woman  is  not  entitled  to  the  heritage. 
But  the  aneeeiaion  of  the  widow  and  certain  other  women  takes 
effect  under  express  texts,  without  any  contradiction  to  this  maxim :  f 
the  right  of  the  widow,  the  daughter,  the  mother,  and  the  pater- 
nal grandmother,  is  an  exception  to  the  rule,  and  is  established 
only  under  special  texts.}  But  no  text  recognises  a  sister's  title ; 
on  the  contrary,  Sri-krishna  specially  prohibits  the  sister's  succes- 
sion, thus:  "Although  the  succession  ought  previously  to  devolve 
on  the  sister,  as  it  goes  to  the  daughter  before  the  daughter's  son, 
nevertheless  she  is  excluded  from  the  succession,  because  she  is  no 
giver  of  oblations  at  the  periodical  obsequies,  being  disqualified  by 
sex.  But  the  daughter's  right  of  inheritance  before  the  daughter*s 
son  takes  effect  under  tlie  special  provision  of  the  text :  "  As  a  son, 
so  does  the  daughter  of  a  man  proceed  from  his  several  limbs,  &c.§ 
Jagan-natha  also  does  the  same,  saying :  "It  should  not  be  objected 
that,  were  it  so,  the  sister  and  the  rent  might  claim  the  inheritance, 
because  they  confer  benefits  by  means  of  their  sons  and  other 
descendants.  Their  claim  is  obviated  by. the  text  above  cited,  and 
by  BouDHATANA  declaring  women  to  be  in  general  incapable  of  in- 
heritance :  this  does  not  contradict  the  right  of  the  wife  and  the  rest 

•     Y\A^-^Mitf£kihar<^,  p.  329.    Coleb.  Dig.  Vol.  III.  p,  484. 
t  See  Coleb.  M,  hh(£.  p.  214. 
%  These  are  to  be  found  in  this  book,  in  the  successions  of  the  aboye  mentioned  heirs. 
I  See  Karu^Cmayx  f.  Joy^hmier  Qhote,  S,   D«  A.  B«p.  Vol.   V.   p«  44;  and  the 
following  page. 
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which  is  propounded  by  special  texts/' (Coleb.  Dig.  Vol.  III.  p.  528.) 
It  is  remarkable^  that  the  pandit  who  gave  the  last  five  out  of  the  above 
seven  irregular  and  repugnant  vyavasthds,  has  elsewhere*  well  refuted 
himself  and  adhered  to  the  principles  of  Jimila-mhana  and  the  rest  as 
already  quoted. 

Of  the  eyavasthis  in  question,  Nos.  5  and  7  were  rejected  by  Mr. 
Walpole  when  deciding  the  case  of  Lakkhupriyd  versus  Bhoirab- 
chander  Choudhuri  and  others  {ante,  p.  234.)  The  correctness  of  the 
decision  in  that  case  is^  as  it  appears  to  me^  unquestionable.  The  other 
repugnant  pyavasth&s  have  not,  however,  shared  the  same  fate.  On  the 
contrary,  most  of  them  have  been  permitted  to  stand  in  the  following 
decisions. 

Case  No.  20. 

In  the  case  of  Krishna-lochan  Bose  and  others  versus  Tarifii  Dhsi  and 
others^  Rcm-duldl  Nag's  application  for  special  appeal  was  rejected 
by  the  Sudder  Court,  (sitting  Mr.  Fombelle,)  in  consideration  of  a 
vyavasthA  of  Shobka-rdy  Sarmd,  Brindaban-chander  Sdrmd,  and  Chatur^ 
bimj  Sarmd,  pandits  of  the  Sudder  Court.  This  declared  that  sons^  bom 
and  unborn,  of  a  whole  sister  (married  within  the  proper  time)  would 
take  her  predeceased  father's  estate,  which  had  vested  in  her  minor 
brother,  who  had  died  before  his  marriage.  Her  son  excluded  his 
paternal  first  cousins  and  son  of  a  half  sister.*' — S.  D.  A.  Rep.  Vol.  V. 
p.  55,  24th  August  1830. 

Case  No.  15. 

Karund-moy!  and  others  versus  Joy^chander  Ghose, 

Kirti-ndrdyan  Dufty  who  survived  his  brothers  Kdshi-prashdd  Dutt 
and  Pratdp-ndrdyan  Dult,  died  in  1200  B.  S.  leaving  a  wife,  a  minor 
son,  Gord-chdnd  Dutt,  and  a  minor  daughter,  the  plaintifi*.  The  wife 
died  in  1202 ;  and  the  minor  son  also  died  a  mere  child,  and  unmarried. 
The  substance  of  the  plaint  was  this:— '^  My  uncles  are  dead.  Their  sons, 
the  defendants,  assumed  charge  of  the  joint  estate,  in  which  my  father 
held  one-third  share.  I  married  in  1206,  when  10  years  of  age,  and 
continued  to  receive  an  allowance  in  grain  and  money,  from  my 
cousins,  out  of  the  profits  of  the  joint  estate.  This  (after  I  had  become 
adult,  and  produced  a  son,  Mohan-ldl,)  they  stopped.  I  sue  for  one- 
third  of  my  father's  estate.'' 

♦  That  is  in  Karun^-moy^r,  Jgy-ckw^der  Cfhott,    cit«d  in  this  and  othir  pages,  q,  v. 
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The  defendants,  nephews  of  plaintiff's  father,  pleaded  that,  by  the 
Hindn  lair,  they  were  heirs  to  their  paternal  cousin^  plaintiff's  bro- 
ther;  and  had  taken,  as  such,  the  share  which  devolved  on  him  by 
his  Cither's  death,  such  share,  by  an  adjustment  in  1199,  was  set- 
tled to  be  one  quarter. 

The  plaintiff  having  died,  her  husband  the  respondent  pursued 
the  action,  in  behalf  of  their  minor  sou.  The  Zillah  Judge,  on  2nd 
March  1825,  in  fieivour  of  respondent,  (as  guardian  of  his  minor  son,) 
passed  judgment;  which  was  confirmed  in  the  court  of  appeal,  on 
Slst  May,  1826,  by  Mr.  C.  Smith,  judge  of  that  court.  Prom  the 
above  judgment  a  special  appeal  was  preferred  to  the  Sudder  De- 
wamiy  Adawlut,  and  Mr.  ftoss  recorded  his  opinion  that  a  special 
appeal,  on  the  part  of  all  the  appellants,  should  be  admitted. 

Mr.  DcflPuiiytlie  fourth  Judge,  by  whom  the  matter  was  next  heard, 
directed,  on  the  18th  September,  that  the  Vyawasthd  of  the  pandU 
of  the  court  of  i^peal  should  be  referred  to  the  pandUs  of  the  Court 
tar  report.  Mr.  Dorin  died  in  the  interim,  .and  on  the  17th  January, 
1828,  Mr.  Tnmbull  recorded  the  verbal  report  of  the/iaaift/^  (Voidya^ 
mail  Mitra  and  Rdm4anu  Vidydbdffish.)  It  pronounced  the  opi- 
nion of  the  jMiiifi/ of  the  court  of  appeal  to  be  erroneous.  In  consi-* 
derstionof  this,  and  the  reason  adduced  by  Mr.  Boss,  the  special 
appeal  was  admitted.  Both  the  parties  joined  issue  on, — the  ques- 
tion of  Hindn  law,  involved  in  the  case, — and  the  relevance  of  the 
rale  of  limitation.  On  the  part  of  respondent,  was  exhibited  the 
VjfmvQiihi  of  the  pandits  of  the  Sudder  Dewanny  Adawlut,  delivered 
IB  1812,  on  the  occasion  of  the  motion  of  Rdm-duldl  Ndg,  for  ad- 
misBion  of  a  special 


The  case  came  ou  for  trial  before  Mr.  M.  H.  Turnbull,  on  the 
IStbJnly  1830.  Hirdnanda  Misra,  the  acting  pai^f/  of  the  Court, 
whom  he  verbally  consulted,  confirmed  the  accuracy  of  the  Vya* 
voiikdjxiBt  noticed^  and  the  opinion  of  the  pandit  of  the  court  of 
appeal.  Mr.  Turnbull  dismissed  the  appeal  with  costs,  and  afi&rmed 
the  judgment  of  the  lower  court. 

The  above  judgment  was  confirmed  iu  review,  after  'deliberate 
consideration,  under  these  circumstances.  On  the  18th  November 
1830,  the  appellants,  RimMshor  Dutt,  the  widow    of  Kdld-cUnd, 
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aud   the  new   guardian    of    Bhoirab^chander,   applied  for  a   review. 
They    insisted  that  the  opinion  of  the  officiating /^anefi/,  Hirdnanda 
Misra,   was  erroneous.     On  the  loth  January^    1831^  Mr.  Tumbull 
required    Voidya-nith  MUra,   the  pandit  of  the  Court,   to  deliver  a 
written  opinion,  in  regard  to  the  two   VyavasthAs  justified   by  fltra- 
nanda  Misra.     This  he  did   on  the   9th  March,  in  a  most  elaborate 
exposition,   in  which    he    pronounced    those    Vyavoithas  inaccurate, 
and  declared  that  the  proprietary  right  to  the   estate  of  the  plain- 
tifiPs  brother,  on  his   death,  had   immediately   vested  in  his  survi- 
ving heir  (then  existing)  nearest  in   the  defined  order  of  succession. 
The  pandit  in   particular    combated  the  opinion  of  his  predecessors 
above  mentioned.    The  first  authority  (See  anie^   case  20)  adduced  by 
them  established,    that  the   father's   daughter's  son  took  deceased's 
estate, — if  existing  at  the  time  of  his  death ;  but  not  that  the  owner- 
ship in  the   estate  should   remain   in  abeyance,   and  at  the  end  of 
an  indefinite  time,  the  succession  vest  in  a  sister's  poathumous  son. 
As  for  the  second  proof,  that   regarded  the  case  of  a  paternal  parti- 
tion, and  prohibited  the  father  from  dividing  a  lineally  descended 
property  {kramigata)  amongst   his  sons,   while  the  mother  waa  yet 
fecund,  lest  the  patrimonial  support  {vritti)  of  the  "after-bom  should 
fail.    Now  the  estate  of  the  maternal  uncle  was  not  considered  such, 
in  respect  to  his   sister's  son ;   on  the  contrary,   the  succession  of 
the   latter  was   casual,   and,  by  its   diversion   from  the  sister's  son, 
the  condemned  act  of  deprivation  of  subsistence  did  not  arise.    The 
writers  of  the  Bengal  school  recognised  as  causes  of  property, — re- 
lation to  the  owner — and  his  death.     A  third   cause  was  added, — ^the 
defect  of  preferable  heirs.    According  to  the  doctrine  of  some  books, 
in  regard  to  lineal  male   issue,  birth   alone  was  a  cause.    Now  this 
was  two-fold.     It  might  be  referred  to   the  period   of  conception,  or 
to    actual  production.     Either    condition    was  wanting  in   the  case 
of  plaintifTs   son  ;  who,  therefore,   under  this  view,   could  have   no 
property  in  his  maternal  uncle's    estate.     Again,    inspired   legisla- 
tors had  made  provision  for  the   custody   of  the   estate  of  minors, 
but  neither  they,  nor  any  writer,  had  provided   for  the  charge   of  the 
iestate  of  the  unborn,   during  an  indefinite  time :  therefore  the  un- 
born could  have  no  property.     On  this  opinion,   on  the   2lBt  March, 
1881,    Mr.    Turnbull    admitted    a    review,    requiring    the    respon- 
dent to  reply. 


t 
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The  respondent,  accordingly,  controverted  the  opinion  of  Foidyo' 
ndih  MUra.  He  contented^  that  the  text  of  Manu  had  not  the  con- 
tracted application  argued  by  that  pandit,  and  insisted  on  the  accu- 
racy of  the  opinion  given  by  the  former  pandits  in  the  case  of  Rim- 
dtUilNdg  versus  Rijeshwari  and  another.  Voidya-ndth  Misra  had 
argued,  that  a  succession,  once  devolved,  was  indefeasible  by  the 
subsequent  birth  of  a  preferable  heir.  The  error  of  this  doctrine 
was  apparent  firom  the  case  of  a  son  bom  to  a  man,  who  had  be- 
come an  ascetic,  and  was  thus  civilly  dead.  Such  son  could  validly 
claim  partition  of  his  elder  brothers,  who  had  succeeded  to  the  patri- 
mony. The  respondent  furth^  referred  to  the  cases  ot—Bijoyct  Deb4, 
Appellant^  and  Sulakkhna,  Appellant,  {vide  Select  Reports,  Vol.  I. 
pages  162  and  824,)  and  Krishna-tochan  Bose  and  others,  the  sons  of 
Rdftikwari  above  named  (See  ante,  case  20)— as  opposed  to  the 
doctrine  of  Vcidya-nAth  Miera,  and  supporting  his  case.  He  also 
subsequently  adduced  the  Vyapaethd  pven  on  1st  August,  18S1,  by 
Vaidfa^ndik  Misra  himself,  in  the  case  of  Kamali^kinia  Roy  and 
another  versus  Gangd^eharan  Sen. 

The  exact  tenor  of  this  (Fyavasthi)  will  appear  firom  his  second 
Vyavasthd  (subsequently  delivered  by  the  pandit  in  this  case,)  which 
will  be  presently  recited.  It  is  sufficient  here  to  notice  that,  to  the 
exclusion  of  paternal  uncles,  it  upheld  the  succession  of  the  sister,  in 
right  of  her  male  issue  (the  father^s  daughter's  sons)  which  she  might 
produce.  Considering  this,  Mr.  Tumbull  asked  Voidya-nith  Misra, 
why  in  his  first  Vyavasifia  of  the  9th  March,  1881,  he  had  omitted 
mention  of  such  right,  in  regard  of  Chander-mdU,  the  sister  of 
Chri^ehdnd.  Voidya-ndth  explained,  that  it  had  been  referred  to 
him  to  declare  whether  the  opinion  of  the  pandit  of  the  court  of 
appeal,  was  conformable  to  law  or  not.  That  pandit  had  declared  the 
right  of  Ldl-mohan,  the  son  of  Chander-mdld,  Now  he  was  non-existent 
on  the  death  of  her  brother,  and  therefore  could  then  have  no  right. 
In  this  regard,  therefore,  he  (Vaidya-nAih  Misra)  had  pronounced 
his  opinion  inaccurate.  In  reality,  on  her  brother's  death,  Chander" 
miU,  as  the  source  of  production  of  father's  daughter's  sons,  was 
entitled  to  succeed ;  and  this  position  he  had  laid  down  in  the  Vyavastha 
in  the  case  of  Kamali-kanta  Roy,  Mr.  Tumbull  now  required  a  written 
opinion  firom  the  pandit,  as  to  the  succession  to  the  estate  of  Gori^ 
chind  on  his  death, — the  survivors  being  his  sister  and  agnate  cousins* 
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Oa  the  26th  November,  1831,  the  pandii  accordingly  delivered  s 
vyavasihd,  in  the  terms  of  that  given  in  the  case  of  Komali'kmt  Bay 
and  to  this  effect: — The  sister's  son,  (considered  as  the  father's 
daughter's  son,)  is  an  heir  preferable  to  the  paternal  ancle's  son.  A 
single  son  of  a  sister,  succeeding  to  his  maternal  uncle's  estate, 
must  share  the  same  with  his  afber-bom  brothers.  The  sbter  is  the 
source  of  production  of  daughter's  sons  to  the  father,  and  the  medium 
of  their  relation.  If,  at  the  death  of  her  brother,  Gord-chdnd,  no  son 
of  Chander-mali  existed,  stiU,  (sinoe  the  right  of  the  father's  daught- 
er's sons  could  not  be  otherwise  established,)  she  was  entitled 
to  enter  on  the  succession,  and  hold  until  production  of  her 
male  issue.  This  too  was  analogous  to  the  succession  of  the  daughter 
to  the  estate  of  the  father,  who  died  leaving  no  male  issue  or  widow. 
The  sister's  son,  and  not  the  sister,  was  entitled  to  the  property ;  for  he 
offered  oblations  at  periodical  obsequies  which  the  sister  was  incompe- 
tent to  offer.  This  opinion  was  declared  to  be  in  conformity  to  the 
JDdya-bhdga,  and  other  works  current  in  Bengal,  and  supported  by  five 
cited  proofs.  1.  Passage  in  the  Daythbkaga,  declaratory  of  the  right  of 
the  father's  daughter's  son,  {vide  Colebrooke's  translation,  Ch.  XI. 
Sect.  6,  para.  8,  page  214.)  2.  Gloss  of  Sri-^krishna  thereon  {vide  note 
to  ibidem.)  3.  Text  of  Jaontavalkya,  cited  in  the  Ddya'bhdga  in 
the  chapter  which  treats  of  the  participation  of  sons  bom  after  parti- 
tion. This  provides  for  their  shares,  firom  the  apparent  estate,  {vide 
Coleb.  DA.  bhd.  Ch.  VII.  para.  12.)  4.  Part  of  the  capitulation  of 
Sri-krishna,  which  declares  the  right  of  the  father's  daughter's  son, 
next  after  the  grandson  of  the  brother,  {vide  Colebrooke's  translation 
of  Ddya^bh&ga,  note  at  the  foot  of  Ch.  XI.  Sect.  6.)  5.  The  text  of 
Jagnyavalkya  as  to  the  order  of  heirs,  cited  in  the  Diya-bhaga^  Ch.  XI. 
Sect.  1,  para.  4. 

On  the  5th  December,  1831,  Mr.  Tumbull,  with  reference  to  the 
above  exposition,  confirmed  the  original  judgment  by  him  past. — 
15th  July,  1830.     S.  D.  A.  R.  Vol  V.  pp.  42—46. 

Mu89t.   Su-lakhyana  versus  RAm-duUl  Pdnde, 

In  this  case  the  pandits  of  the  Sudder  Dewanny  Adawlut  have 
given  a  vyavasihd  to  the  following  effect.—"  The  zemindarcc  in  dis- 
pute, formerly  held  by  Raja  Jadu-ram  and  his  son  Cunwar-nardyaUj 
and  by  the   son  of  the  latter,  Joy-ndrdyan,   and  after  Joy-ndHyan^s 
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death  by  Su-j^ndhd,  his  step-mother^  (tlie  second  wife  of  Cunwar- 
nirifinf)  legally  devolves^  after  the  death  of  Su-gandhA,  to  Shdma- 
pramd^  A  wmdaMl,  Nanda^ldlj  and  Lakkld-nardyan,  sons  of  the  daugh- 
ters of  JadU'ram,  who  were  then  alive^  and  to  Ganga-ndriifaji  and 
Madk^-^Adan,  two  other  sons  of  the  daughters  of  Jadu-rdm,  who  are 
since  bom,  and  the  whole  six  heirs  being  now  alive,  in  equal  por- 
tions/' The  paiulits  being  further  questioned^  whether  supposing  one 
or  more  «ons  to  be  hereafter  born  to  Hafi-priya^  the  surviving  daughter 
of  Jadu-rdm^  they  would  be  entitled  to  any  share  of  the  inheri- 
tance ?  and  it  was  declared  in  answer ;  that  they  would  be  entitled  to 
share  with  the  other  daughter's  sons  of  Jadu-rdm,  who  are  now  living. 

The  decrees  of  the  Zillah  and  Provincial  Courts^  as  far  as  they  re- 
jected the  adoption  and  title  of  Sunder-ndrdyaa,  were  affirmed.  But 
as'theie  speared  to  be  now  six  daughters'  sons  of  Jadu-ramf  viz. 
Rdm^proiidf  Ananda-lal,  NandaMl,  Laikhi-ndrayan,  Madhu-sddan, 
and  Ctamg&4drSiya$i,  (the  two  last  born  of  his  daughter  Harp-priyi 
since  Sa-yamOkd^s  deaths)  and  according  to  the  exposition  of  the  Hindu 
Uw,  delivered  by  the  pandits^  these  six  were  entitled  to  share  the 
semiadaree  equally  with  reservation  of  the  eventual  birth  of  other 
sons  to  Huruprij/d,  who  would  be  entitled  to  share  with  the  other 
daughters'  sons ;  the  zemindaree  was  adjudged^  with  this  reservation, 
to  the  six  daughters'  sons  of  Jadu-rdm  above  specified,  as  being  the 
heirs  at  law  to  Joy^ndrdyan^  who  held  the  estate  before  Su^gandhdy 
with  an  account  of  mesne  profits.*— 27th  May,  1811.  S.  D.  A.  R. 
VoL  I,  pp.  824—830. 

AdwQita-chdnd  Mondal  and  others,  Petitioners. 

Of  several  claimants,  among  whom  were  the  sons  of  three  paternal 
uncles  of  the  deceased,  an  unmarried  childless  Hindu,  his  three 
sisters,  a  step-mother,  and  a  sister-in-law,  the  Zillah  court,  in  confor- 
mity with  the  opinion  of  the  law  officer,  awarded  certificates,  under 
Act  XX.  of  1841,  to  a  sister  who  had  produced  male  issue,  as  well 
as  to  the  sister-in-law,  whose  husband  had  died  seventeen  months 

*  This  decision  recognises  the  succeBsion  pf  the  grandfather's  daughter's  son.  It  is  put 
here  because  the  VyavastTui  upon  which  it  ia  baaed  is  repugnant  to  the  established  principles 
above  quoted;  and  because  the  origin  or  cause  of  title  of  the  father^s  daogbtcr'to  son  and 
haft  of  anj  other  relatire  is  the  same.    See  on^f ,  pp.  244,245* 
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previous  to  the  death  of  the  deceased.  This  decree  was  reversed 
by  the  Sadder  Dewanny  Adawlut,  on  the  appeal  of  the  deceased's 
paternal  uncle's  sons,  and  the  award  of  the  certificate  to  the  sister 
alone,  who  had  borne  heritable  issue,  affirmed,  after  reference  to  the 
pandit  and  the  printed  decisions  of  the  court,  the  right  of  the  sister, 
as  trustee  for  her  heritable  issue  bom  before  the  death  of  his 
maternal  uncle,  as  well  as  for  the  future  production  of  such  issue, 
though  not  bom  or  begotten  at  the  time  of  the  death  of  the  mater- 
nal uncle,  being  recognised  by  the  law  of  Bengal. — 17th  August, 
1843.  Sev.  Rep.  Case  181. 

'  Thus  it  is  apparent  that  the  erroneous  Vyavasthas  above  given 
have  misled  the  Court.  We  may  not  look  for  a  Colebrooke,  that 
eminent  Sanskrit  scholar,  in  each  occupant  of  the  seat  of  judgment ; 
but  it  is  scarcely  too  much  to  expect  that  every  judge  like  Mr. 
Walpole  (who  deserved  much  credit  for  having  drawn  the  right  con- 
clusion in  spite  of  so  many  wrong  and  repugnant  vyavoithii  delivered 
for  the  purpose  of  misleading  him,)  should  be  able  to  know  or  as- 
certain whether  a  vyavastha  presented  to  him  is  repugnant  to^  or 
consistent  with,  the  plain  and  recognised  principles  of  law,  which 
all  have  the  opportunity  of  being  acquainted  with,  through  the  pub- 
lished translations  and  treatises.  Had  such  inquiry  been  made,  the 
glaring  errors  of  the  vyavasihds  in  question  would  not  hare  been 
adopted  in  judicial  expositions  of  the  law.  As  it  is,  these  vyavasthaa 
have  served  to  cast  a  slur  upon  others  which  are  really  deserving  of 
confidence.  They  have  misled  and  must  continue  to  mislead  litigants 
and  inquirers  unless  authoritatively  exposed.  In  order  to  effect  such 
exposure  in  a  way  the  least  open  to  cavil  and  dispute,  the  best  living 
authorities  and  scholars  of  reputation  have  been  consulted  and  re- 
quested to  deliver  their  opinions,  and  the  following  b  the  opinion  of 
one  of  them,  Bibu  Prasanna-kumdr  Thikur: — 

My  Dear  Sir, 

The  point  on  which  you  desire  my  opinion  may  be 
considered  to  be  involved  in  the  following  question. 

On  the  death  of  a  proprietor,  without  issue  or  widow,  and  leaving 
no  parents  or  any  lineal  descendant  of  theirs  as  far  as  the  great- 
^andson,  but  leaving  a  sister  of  the  whole  blood,   does  his   property 
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devolve  on  those  sons  only  of  such  sister  who  are  alive  at  the  time  of 
death  of  the  proprietor^  or  also  on  those  who  are  bom  subsequently 
to  that  event  ?  ^ 

On  referring  to  the  Daya-bhiga*  Chap.  I.  paragraph  25,  and  the 
MUiisiard,*  Chapter  I.  Section  1,  paragraph  23,  I  come  to  the  con- 
clusion that  by  the  former  the  survival  at  the  time  of  the  demise  of  the 
proprietor,  and  by  the  latter,  birth  during  the  life  time  of  the  proprietor, 
constitate  the  right  of  acquisition.  In  fact,  according  to  the  Bengal 
school,  the  inchoate  right  of  an  heir  apparent  becomes  perfect  by  the 
subsequent  event.  Taking  this  as  a  starting  point,  which  is  admitted 
by  all  the  writers  of  that  school,  I  consider  that  those  who  are  bom 
subsequent  to  the  death  of  the  proprietor  cannot  be  entitled  to  a  share 
of  the  estate,  as  the  right  has  already  been  vested  in  those  male  heirs 
wbo  survived  at  that  time,  which  cannot  be  disturbed  by  the  sub- 
sequent birth.  This  is  a  general  doctrine,  which  cannot  be  deviated 
from  without  a  special  rule  in  thef  laws  of  inheritance  in  favour  of  any 
aftep-bom  party ;  and  whenever  such  provision  is  made  by  a  proprietor, 
the  right  of  the  after-bom  is  recognised. 

The  advocates  in  favour  of  such  after-born  party  cite  in  support  of 
their  views  the  text  inserted  in  Paragraph  45,  Chap.  I.  of  the  Dhya^ 
bkdga^  viz. — "  They  who  are  bom,  and  they  who  are  yet  unbegotten, 
and  they  who  are  actually  in  the  womb,  all  require  the  means  of  sup- 
port ;  and  the  dissipation  of  the  hereditary  maintenance  is  censured*'' 
The  commentator  Sn-kruhna  construes  the  passage  to  be  only  ap- 
plicable to  ancestorial  hereditary  property  i.  e.  property  which  has 
descended  from  the  grandfather  or  other  ancestors.  Relying  on  this 
oonatruction,  the  authority  above  quoted  cannot  be  adduced  in  sup- 
port of  the  unborn  male  descendants  of  the  sister,  as,  in  consequence 
of  her  being  married,  and  having  engrafted  herself  on  the  family  of 
her  husband,  her  male  descendants  form  a  quite  distinct  and  separate 
branch  of  the  family.  Besides,  I  have  always  held,  and  still  hold, 
that  this  passage  prescribes  a  moral  duty  rather  than  a  legal  obli« 
gation;  as,  were  it  held  to  have  strictly  legal  force,  it  would  mili* 
tafte  against  the  admitted  right   of  a   Hindu  father  in  Bengal  to 

•  That  iS|  Colebrookf'ji  trsB«l»ti<m  of  the  DcfytiM^^  sad  MiMskar^^ 
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dispose  of  his  property  according  to  his  own  choice  by  will^  gift, 
or  otherwise.  Apart  from  this  consideration^  it  is  to  be  observed 
that  the  very  terms  oF  the  text,  providing  for  sons  yet  unbegotten, 
refer  to  a  contingent  and  future^  and  not  to  a  present,  right.  The 
dissipation  censured  in  the  passage  is  not  intented  to  amount  to  a 
legal  prohibition,  as  we  find  in  Chap.  II.  Paragraph  28,  where  it  is 
said :  ''But  the  text  of  Vyasa,  exhibiting  a  prohibition,  are  intend- 
ed to  show  a  moral  offence,  since  the  family  is  distressed  by  sale, 
gift,  or  other  transfer,  which  argues  a  disposition  in  the  person  to 
make  an  ill  use  of  his  power  as  owner.  They  are  not  meant  to  in- 
validate the  sale  or  other  transfer."  The  passage,  "They  who  are 
bom,''  &c.,  quoted  above,  really  means  that  a  married  man  is  bound 
to  provide  for  those  children  who  are  born,  those  who  are  in  concep- 
tion, and  those  who  are  yet  un  begotten ;  in  other  words,  not  only 
for  his  actual  family,  but  for  those  who  may  yet  come  into  being ; 
and  any  dissipation  of  property  which  may  affect  the  maintenance 
of  his  offspring  is  justly  cenmrable  on  moral  grounds.  This  is  a 
principle  not  peculiar  to  the  Sanskrit  legislators,  but  common  to  all 
civilised  nations.  But  to  construe  such  a  passage  as  creating  a 
right  for  the  unborn  or  un  begotten  at  the  expense  of  those  that  are 
bom  and  living,  is  any  thing  but  consonant  to  the  meaning  of  the 
text  or  the  spirit  of  the  law. 

Were  it  a  question,  whether  the  dissipation  of  property  that  may 
descend  to  a  sister's  son  can  be  considered  a  moral  wrong,  I  should 
reply  in  the  negative.  The  commentator  Sri-krishna,  in  limiting 
the  construction  of  the  passage,  "Thope  who  are  bora,''  &c.,  before 
quoted,  in  favour  of  the  right  of  the  grandson  and  other  lineal  des- 
cendants to  the  estate  of  the  grandfather  or  direct  ancestor,  evidently 
had  in  view  the  fact  that  they  have  or  may  have  an  inchoate  right 
by  birth  during  the  life-time  of  the  proprietor,  and  that  their  right 
becomes  perfect  by  his  death,  natural  or  civil,  or  his  voluntary 
abandoiiment  of  the  property.  It  is  the  dissipation  of  the  property 
likely  to  descend  to  such  person,  whether  born  or  unborn,  and  conse* 
quently  the  dissipation  of  their  hereditary  maintenance,  that  is  con- 
demned. That  doctrine  surely  cannot  be  applied  either  to  the  sister's 
son  surviving  at  the  decease  of  the  owner,  or  the  sons  of  such  sis- 
ters, who  are  in  conception  or  yet  unbegotten.  The  right,  therefore, 
of  the  sister's  son  must  come  under  the  general  law  of  inheritance^ 
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▼is.  the  survival  of  one  at  the  time  of  the  dernise  of  the  owner,  I  migli; 
have  giTcn  yoa  my  opinion  at  greater  length,  and  with  more  illus- 
trations, if  my  leisure  permitted ;  but  what  I  have  written  will,  I 
believe,  suffice  for  your  purpose. 

Your 8  sincerely, 

30th  June,  1856. 

'  PROSSONNO  COO  MAR  TAQORE, 

The  point,  however^  may  now  be  said  to  be  set  at  rest  by  the 
two  recent  decisions  of  the  late  Sudder  Court  in  the  cases  of 
Keshab^hander  Ghose  versus  Bishnu-prasad  Bose,  (See  ante,  p.  7,)  and 
Biruji^moyi  versus  Naba^krishna  Roy,  (cited  below,)  both  of  which 
exactly  correspond  with  the  above  opinion,  and  there  can  no  longer 
exist  any  doubt  on  the  point  in  question. — The  first  of  these  ded* 
aons  by  restricting  in  exact  accordance  with  the  Ddya-bhiga  nnd  the 
commentary  fhereon  the  applicability  of  the  text—''  those  who  are 
bom,  those  who  are  yet  unbegotten,  and  those  who  are  actually 
in  the  womb,  all  require  the  means  of  support,  the  dissipation  of  the 
hereditary  maintenance  is  censured'^  to  the  partition  of  the  property  of 
the  ancestors  in  the  paternal  line^  and  interpreting  it  to  prohibit  such 
partition  while  the  mother  is  still  fecund^  lest  the  patrimonial  sup- 
port {vritti)  of  the  after  bom  should  fail,  and  declaring  it  at  the  same 
time  as  conveying  a  moral  rule,  rather  than  a  binding  one^  has  denied 
the  succession  of  such  a  son  of  the  father's  daughter  as  was  neither 
living  nor  conceived  at  the  time  of  his  maternal  uncle's  death. — ^The 
dedsion  in  the  second  case  has  declared  the  father's  daughter's  son  (sis- 
ter's son)  who  was  in  uiero  at  the  time  of  his  maternal  uncle's  death,  and 
was  bom  with  vitality  after  his  death,  entitled  to  inherit  from  him.  These 
decisions,  therefore,  coupled  with  the  findings  in  LakkhUpriyi  versus 
Bhoirab^hander  Chotidhuri,*  and  in  Alam-chander  Dhar  versus  Bijof- 
gobmd  Barral^f  which  correspond  with  the  first  of  the  two  decisions 
above  cited,  may  be  said  to  have  settled  the  law  on  the  point  in 
question :  the  conclusion  therein  arrived  at  being — that  a  father's 
daughter's  son  is  entitled  to  inherit,  if  living  or  conceived  at  the  time 
of  his  maternal  uncle's  death,  and  not  entitled  to  inherit  from  him 
if  not  existing   at  that  time,  but  subsequently  begotten  and  bom. 


See  anUf  p.  234.  t  See  anie,  p.  240. 
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Case  No.  206  of    1861. 

BirajA-moyi  versus  Naba^krishna  Roy  (plaintiff)  Respondent, 

C&SB  ^^  ^^^y  point  we  have  to  determine  in  this  appeal 

bearing  on  the  vy»-  ig^  whether  the  estate  of  Banwdri-l&l  became  vested 
after  his  death  in  his  nephew  the  son  of  his  sister 
Biraji'tnoyi  or  not.  The  facts  are  not  disputed,  namely  that  Banwdri- 
HI  died  childless,  that  at  the  time  of  his  death  his  uterine  sister  Birajd- 
fnoyi  was  foregone  in  pregnancy  and  within  19  days  of  Banw&ri-ldVs 
decease  gave  birth  to  a  son  who  however  died  at  an  early  age.  There 
is  also  no  dispute  that  according  to  Hindu  law  had  the  son  of  Biraja- 
moyi  been  bom  before  the  death  of  Banwdri4dlf  he  would  have  been 
the  legal  heir  of  Banwdri-ldl^  the  only  contention  being  that  as  he  was 
xiot  then  actually  born ;  he  cannot  succeed  to  the  inheritance  always 
devolving  according  to  Hindu  law  upon  the  nearest  heir  then  in  ex- 
istence when  the  succession  opens.  Thus  in  the  present  case  favoring 
the  rights  of  Naha-krishria  the  grandson  of  Rang-lH  the  grandfather  of 
Banwiri'»l&L- 

The  Principal  Sudder  Ameen  has  decreed  for  the  plaintiff  as  the 
nearest  heir  in  existence  at  the  time  of  BanwArUliPs  death.  He 
observes  that  the  only  text  in  the  Ddya^bhaga,  which  contemplates 
that  the  succession  to  property  will  remain  in  abeyance  in  expecta- 
tion of  the  birth  of  heirs,  is  given  in  the  45  Section  of  the  1st  chapter 
of  Colebrooke's  translation,  and  is  as  follows. — "  They  who  are  born,  and 
they  who  are  yet  unbegotten,  and  they  who  are  actually  in  the  womb, 
all  require  the  means  of  support,  and  the  dissipation  of  the  heredi- 
tary maintenance  is  censured,  but  that  this  text  has  been*  held  by  all 
commentators  to  apply  only  to  the  property  of  the  paternal  grand- 
father and  refers  to  those  entitled  to  maintenance  therefrom,  and 
will  not  therefore  apply  to  sister's  son  who  is  of  different  blood,  and 
not  entitled   to  maintenance  from  paternal  grandfather's  estate. 

In  the  appeal  before  us  the  meaning  of  this  text  has  also  been 
much  pressed  upon  us  by  the  respondent's  pleader  as  being,  he  said, 
the  only  ground  upon  which  the  appellant  relied  as  supporting  the 
claim  of  her  son  as  a  posthumous  heir  of  his  uncle  Banwari4il,  while 
the  pleader  for  the  appellant  quoted  the  Vyavastha,  given  in  Shima- 
cAttr«'«  Digest  of  the  Hindu  law  to  the  effect  that  although  the  exis- 
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fence  of  the  son  at  the   time  of  the  father's  death   alone  constitutes 
the  son's  title,  yet  the  expression  'father'  and  ^on'  (severally)  indicate 
any  relation  ;  that  is  to  say^  the  expression  *  father^  is  meant  to  signify 
the  predecessor  or  former  owner,   and  '  tons'  is  meant  to   indicate  any 
relative  indoded  in  the  order  of  succession  as  entitled  to  inherit ;  and 
also  that  the  phrase  '*  the  existence  of  the  son  at  the  time  of  the  father^  $ 
detUhf  indicates  also  the/ee/a/  existence  of  au  heir  in  the  womb.     Our 
attention  was  also  directed  by  both  parties  to  the  late  Sudder  Court's 
decision  in  the  Case  of  Keshab-chander   Ghose  and  others  appellants 
dated  the  13th  of  September  1860  as  bearing  upon  the  point  at  issue 
in  this  appeal,  and  as   the   tenor  of  the  remarks,   recorded  by   the 
deciding  Judges  in  their  Judgment,   indirectly  cou^rms  what  appears 
to  us  to  be  the  most  reasonable  view  of  the  question   before   us  :  we 
have  followed  up  the  reasoning  therein  propounded  to  a  conclusion 
applkahle  also  to  the  present  case.    The  question  which  the    Judges 
of  the  kte  Sudder  Court  had  before  them  on  the  13th  December  1860, 
was  regarding  the  succession   of  a  sister's  or  father's  daughter's  son 
not  conceived  at  the  time  of  the  death   of  his   maternal  uncle,   and  on 
the  ground  that  "  they  were  not  aware  of  any  rule  in  any  country  by 
which  the  inheritance  remained  in  abeyance  for   an  unbegotten  heir," 
they  dismissed  the  appeal  which  was  founded   upon  a   plea  to   the  con. 
trary.     Now  it  is  dear  that  the  decision  is  only  against  the  succession 
of  the  sister  s  son,  because  he  was  not  conceived  or  begotton  at  the  time 
of  the  uncle's  death,  and  no  rule  of  law  allowed   the  inheritance  to 
remain  in  abeyance  for  an  unbegotten  heir,  but  the  whole  tenor  of  the 
Judgment  shows  that,  had  the  heir  been  conceived  at  the  time   of  the 
deceased    owner's    death,    his    rights   would    have   recc^nised    and 
declared  by  the  court  upon  the  ground   that  it  is  a  well   understood 
principle  in  all  countries  that  on  the   birth   of  a  posthumous   son  of 
the  deceased  owner,  property  which  has  once  vested  by   the    dcaUi 
of  the  owner,  thereby   becomes  divested*     This   rule,  we  venture  to 
think,  is  not  dependent  upon  any  meaning  of  the   text   of  the   Diya- 
bhdga  quoted  and   referred   to  by  the  P.  S.  Ameen,    that    text  has 
clearly  reference  only  to   the  division  of  hereditary   property    among 
sons  by  the    father  while  the  mother  continued  capable    of  bearing 
children,   which    would  deprive  those  subsequently  bom  of  subsis- 
tance  and  was  therefore  censurable,  but  does  not  apply  to   the   case  of 
a  posthumous  heir.     It  appears  to  us   then  that   it  is  not   upon  the 
ground  of  the  above  text  only  that  the  pQstbvunous  son   succeeds,  but 
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scholars  be  dissatisfied  with  hia  declaring  the  title  even  of  those  persons 
whom  he,  on  the  ground  of  benefits,  has  ennmerated  in  the  order  of 
succession,  he  says :  '^If  the  learned  be  yet  nnsatisfied,  this  doctrine 
may  be  derived  from  the  express  passages  of  law.  Still  the  same 
interpretation  of  both  texts  (of  Manu)  must  be  assumed."  (See  Da. 
bhd.  p.  223.)  Raghu-nandana  also  has  recognised  the  heritable  right 
of  the  sons  of  daughters  of  the  said  three  ancestors  only. 

What  has  been  declared  by  the  author  of  the  Diya-brdma-sangraha 
is  however,  respected  and  adopted  by  the  modern  authorities,  native  as 
well  as  European.  But  Jagan-natha's  opinion  as  above  quoted,  does 
not  seem  to  be  respected  and  supported.* 

Further  In  the  Daya-bhaga,  Diya'tattwa   and  Diya-krama' 

Remarks.  mngraha^  as  well  as  in  the  Vtvida-bhangarnaoa  com- 
piled by  Jagan-natha,  no  distinction  is  made  between  the  whole  and  the 
half  blood  in  the  succession  of  the  sons  of  the  daughters  of  the  father, 
grandfather,  and  great-grandfather.  On  the  other  hand»  Sri^krishna 
in  his  Diya-krama-sangraha  quotes  the  opinion  of  AcMfyya  CMra- 
mant  and  acquiesces  therein.  Thus :  ''The  son  of  the  proprietor's 
own  sister,  and  the  son  of  his  half  sister  have  an  equal  right  of  in- 
heritance. This  is  the  opinion  of  Acharjya  Churamani."  (See  Da. 
kra.  Sang.  p.  19.)  The  author  of  Vivida-bhangdrnava  expressly  de- 
nies such  distinction,  saying :  ''In  the  succession  of  brothers'  sons, 
a  distinction  between  the  whole  and  the  half  blood  must  be  under- 
stood, not  in  the  case  of  daughters'  sons.  But  some  lawyers  consi- 
der it  as  the  opinion  of  Jimita-vihana,  that,  in  the  succession  of  the 
sons  of  the  father's  daughters  and  so  forth,  a  distinction  is  taken 
between  uterine  and  half  sisters.  Herein  Sri-krishna  Tarkalankara 
does  not  acquiesce,  because  no  law  is  found  (expressly)  declaring  the 
participation  of  a  maternal  grandmother  in  the  funeral  cake  offered 
to  the  maternal  grandfather.  In  the  succession  of  the  paternal  grand- 
father's son,  grandson,  and  great-grandson,  the  same  distinction 
must  be  admitted  as  before  in  respect  of  their  relation  to  the 
(late  proprietor's)father,  by  the  whole  or  half  blood :  but  no  distinc- 
tion is  taken  in  the  case  of  daughters'  sons.    On   failure  of  the  pater- 

*  We  have  not  says  Mr.  Colebrooke,  the  very  translator  of  JagaH'ndCiha*i  Digost, 
the  same  yenaiation  for  faiin  (Jagan^n^tha,)  wben  he  fpeaks  in  hit  own  name,  and 
steps  bejond  the  strict  limitf  of  compiler's  daty.    JSce  Sir.  H.  L.  Vol.  II,  p.  161« 
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Bml  great-grandmothery  the  deseendanta  of  the  paternal  great^rand- 
&thery  including  his  daughter's  aoUi  as  Ifeibre^  successively  daim  the 
intiaritance.  Here  again  a  distinction  must  be  admitted  in  the  succes- 
sion of  the  paternal  grandEsther's  son,  son's  son,  and  grandson^s  son, 
according  to  their  relation  to  the  paternal  grandfather  by  the  whole 
or  the  half  blood  :  but  not  in  the  instance  of  his  daughter's  son. 
In  Colebrooke's  translation  of  Sri-kriihna's  recapitulation  of  the  com- 
mentary on  the  Ddya^bhiga  no  such  distinction  is  also  to  be  found, 
the  part  being  rendered  thus :  "  On  £Eulure  of  the  brother's  grandson, 
the  father's  daughter's  son  is  the  successor,  whether  he  be  the  son  of 
anster  of  the  whole  bloody  or  the  son  of  a  eister  of  the  half  blood.  If 
there  be  none,  the  father's  own  brother  is  heir ;  or,  in  default  of  such, 
the  father's  half  brother.  On  failure  of  these,  the  succession  devolves 
in  order  on  the  son  of  the  father's  whole  brother,  on  the  son  of  his 
half  brother,  on  the  grandson  of  his  whole  brother,  and  on  the 
grandson  of  lus  half  brother.  In  default  of  these,  the  paternal  grand- 
father's daughter's  son  inherits ;  and,  in  this  instance  also,  whether 
he  be  the  son  of  the  father's  own  sister,  or  the  son  of  the  father's  half 
sister  :  and,  in  like  manner,  (the  whole  blood  and  half  blood  inherit 
alike,)  in  the  subsequent  instance  of  the  succession  devolving  on  the  son 
of  the  great-grandfather's  daughter"  (Coleb.  Da.  Ma.  p.  225.)  In  the 
printed  editions  and  many  of  the  manuscript  copies  of  Sri-krUhna^e 
commentary  on  the  D&ya-bh&ga  and  in  the  commentaries  oiMaheshwara 
and  others  on  the  same  work,  the  distinction  of  the  whole  and  half  blood 
is,  however,  to  be  found  in  the  succession  of  the  sons  of  the  grand- 
father's daughters,  and  of  those  of  the  great  grandfather's  daughters, 
though  not  expressly  made  in  the  succession  of  the  sons  of  the 
father's  daughters. 

Although  the  opinion  of  the  aforesaid  authors  is  respected  and 
foUowed,  yet  it  must  be  admitted  that  the  distinction  made  in  the 
commentaries  above  alluded  to  is  neither  unreasonable  nor  incon« 
sistent,  based  as  it  is  not  only  in  preference  to  the  whole  blood>  but 
also  on  consideration  of  the  sons  of  the  sister,  paternal  aunt,  and 
grand&ther's  sister  of  the  whole  blood,  conferring  comparatively  more 
benefit  than  the  sons  of  those  of  half  blood.  For  instance,  in  the 
Stgjfoinika'SAriddha,  the  oblation-cake  is  o£fered  by  the  daughter's 
•en  to  his  maternal  grandfather  jointly  with  his  own  maternal  grand- 
mother, and  sot  with  his  maternal  grandfather's  other  wife  or  wives, 

34 
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GspfEBAL  OB-     ^^^   Ddya^bh&gay   DSya-tatiwa,  Sri-krishna's  com- 
8BRVATI0N.  meutaiy  oit  the  Ddya-bhiga,  and  his  Diya-krama^ 

sangraha,  authorities  of  the  greatest  weight  in  this  country,  and  the 
Fivada^bhangctrnava,  which  is  more  current  than  the  other  recent 
compilations^  concur  as  to  the  order  of  the  (first)  twelve  successors, 
firpm  son  to  the  father's  daughter's  son ;  but  after  this,  they  differ 
in  some  instances  in  the  order  of  successors,  as  well  as  in  their  number, 
j^l  these  are  given  below,  with  remarks  on  the  order  and  number  of  the 
successors,  in  which  each  of  the  works  differs  firom  the  rest. 

Order  ''  On  failure  of  heirs  of  the  father  down  to  the  great- 

TOidinff^*"to    the     grandson,  it  must  be  understood  that  the  succession 


=^p«  devolves  on    the   father's    daughter's   son,   in  like 

manner  as  it  descends  to  the  owner's  daughter's  son.  The  succession 
of  the  grandfather's  and  great-grandfather's  lineal  descendants,  in- 
cluding the  daughter's  son,  must  be  understood  in  a  similar  manner, 
according  to  the  proximity  of  the  funeral  offering.  On  failure  of 
lineal  descendants  of  the  paternal  great-grandfather,  down  to  the 
daughter's  son,  the  property  devolves  on  the  maternal  unde  and  the 
rest.  On  failure  of  such  kindred  in  this  degree,  the  distant  kinsman 
{Sakulyay  is  heir. — The  distant  kinsman  is  one  who  shares  the  divided 
oblation, — as  the  grandson's  graudson  or  other  descendant  within 
ihree  degrees  reckoned  from  him ;  or  as  the  offspring  of  the  grand- 
father's grandfather  or  other  remoter  ancestor.  Among  these  the  grand- 
son's grandson  and  the  rest  are  nearest.  On  failure  of  such,  the 
offspring  of  the  grand-father's  grand-father  and  the  rest  inherit. 
If  there  be  no  such  distant  kindred,  the  Samdnodakas  or  kinsmen  allied 
by  common  libation  of  water,  must  be  admitted  to  inherit.  On  failure 
of  these,  the  spiritual  preceptor  is  the  successor ;  in  default  of  him,  the 
pupil  is  heir ;  on  failure  of  him  likewise,  the  fellow  student.  In  default 
of  these,  persons  bearing  the  same  family  name  (gotra)  are  heirs  ;  on 
failure  of  them,  persons  descended  from  the  same  patriarch  (pravara) 
are  the  successors.  On  failure  of  all  heirs  as  here  specified,  let  the 
Brdhmanas  take  the  estate.  In  default  of  them,  the  king  shall  take 
the  property,  excepting,    however,  the  property  of  a  Br&hmana.    A 


*  Three  aDoeston,  from  the  grand&ther'e  grandfather  upwards,  and  three  deeceadaota 
from  the  gruidson'a  grandson  downwarda,  are  denominated  Qakulyat^  as  partaking  of  tho 
divided  oblations,  since  they  do  not  participate  in  the  Mme  offering.^-DoT.  M^.  p. 
172, 
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failure  of  desoeadants  from  the  same  pat|^arch  and  of  persona  bearing 
the  same  family  name,  as  well  as  of  Brdhmanas,  must  be  understood 
as  ooenrring  when  there  are  none  inhabiting  the  same  Tillage :  else  an 
escheat  to  the  king  could  nerer  happen/' — Di.  bhA.  pp.  214 — 219. 

**  The  goods  of  a  hermit,  of  an  ascetic,  and  of  a  professed  student, 
let  the  spiritual  brother,  the  virtuous  pupil,  and  the  holy  preceptor 
take.  On  fidlnre  of  these,  the  associate  in  holiness,  or  person  be- 
longing to  the  same  order,  shall  inherit.  The  student  must  be 
understood  to  be  a  professed  one;  for,  abandoning  his  father  and 
relations,  he  makes  a  vow  of  service  and  of  dwelling  for  life  in  his 
preceptor's  family.  But  the  property  of  a  temporary  student  would 
be  inherited  by  his  father  and  other  relations.  Thus  has  the  distri- 
bution  of  the  property  of  one  who  leaves  no  male  issue  been  explained.*' 
DA.  bhii.  pp.  219—224. 

jf^  The  writer  of  this  work,  Jimuta^hana,  is  the  found- 

er of  the  Bengal  school,  being  the  author  of  the 
doctrine  which  it  has  adopted ;  all  that  are  laid  down  by  him  are, 
with  a  veiy  few  exceptions,  respected ;  and  his  texts  are  quoted  and 
xeferenoes  are  made  to  them  by  almost  all  the  compilers  current  in 
tiiia  country. 

Obdeb  "  On  failure  of  heirs  of  the  father  down  to  his  daught- 

tn^^^tt  £  ^^  ®^^'  *^®  paternal  grandfather  succeeds ;  failing 
Mifm'taiiwa.  him^  the  paternal  grandmother;  in  default  of  her, 

iheoCBipring  of  the  grandfather,  including  his  daughter's  son;  (in 
their  default)  the  paternal  great-grandfather,  paternal  great-grand- 
mother, and  also  their  offiipring  succeed  in  like  manner.  On  failure 
of  persons  who  are  givers  of  oblations  in  which  the  deceased  may 
parti^ate,  the  succession  devolves  on  the  Bandhu,—th2d,  is,  the 
maternal  grandfather,  maternal  uncle,  and  so  forth.  Here  also,  as 
in  the  instance  of  father  and  paternal  kinsmen,  if  the  maternal  grand- 
fother  be  living,  he  is  heir ;  on  failure  of  him,  the  maternal  uncle  and 
other  maternal  kindred  succeed  in  order.  On  failure  of  these,  the 
distant  kinsman  {Sakulya,)  who  shares  the  divided  oblation,  is  heir ; 
Til.  the  grandson's  grandson,  his  son,  and  his  son's  son,  who  are 
Sahdi/as  in  the  descending  line ;  and  the  offspring  of  the  grandfather's 
grandfather  and  the  rest.     By  the  word  Bitidhava,  used  in  the  text 
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of  V&xHAiPATi^  is  meant  that  the  near  cognate  kindred  of  the  fittlier 
and  mother  are  heirs.  The  jSandhavas  are  as  follows : — ^^'The  sons  of 
tiisown  father's  sister^  the  sons  of  his  own  mother's  sister^  and  the  sons 
ofhi^own  maternal  uncle,  must  be  considered  as  his  own  cognate 
kindred.  The  sons  of  his  father's  paternal  aunt,  the  sons  of  his 
father's  maternal  aunt,  and  the  sons  of  his  father's  maternal  unde 
must  be  deemed  his  father's  cognate  kindred.  The  sons  of  his  mo- 
ther's maternal  aunt,  the  sons  of  his  mother's  paternal  aunt,  and  the 
sons  of  his  mother's  maternal  uncle,  must  be  reckoned  to  be  his 
mother's  cognate  kindred. — Di.  T.  Sans.  pp.  61,  62. 

The  author  of  this  book  has  in  general  strictly  followed 
'  ^***  the  doctrines  of  Jirndta-vihana.    On  a  few  points, 

however,  he  has  differed  from  his  master ;  that  is,  he  has  supplied 
'  some  deficiencies,  added  some  new  heirs,  and  omitted  to  mention 
things  which  are  laid  down  in  the  D&ya-bh&ga,  and  are  very  current. 
Thus  in  the  order  of  succession,  the  author  has,  to  the  heirs  designa- 
ted by  Jimita-vahana,  added  the  maternal  grandfather,  and,  as 
Bdndhavas^  the  sons  of  the  late  proprietor's  mother's  sister^  the  sons  of 
his  father's  maternal  aunt,  the  sons  of  his  mother's  maternal  unde, 
the  sons  of  his  mother's  maternal  aunt,  the  sons  of  his  mother's 
paternal  aunt,  and  the  sons  of  his  mother's  maternal  unde.  Of  these, 
the  sons  of  the  proprietor's  father's  maternal  unde  and  aunt,  and 
the  sons  of  his  mother's  maternal  uncle  and  aunt,  are  not  admitted 
as  heirs  by  Sri-krishm  and  Jagan-nitha.  The  author  has  moreover 
omitted  the  spiritual  preceptor,  and  the  rest,  who  are  declared  heirs 
by  Jlmita-vdhana  and  others* 

Order  ^^  failure  of  the  brother's  grandson,  the  father's 

of  saccMiioa  ae-  daughter's  son  is  the  successor :  whether  he  be  the 
7^^'g  Mmmeot'  ^^^  ^^^  lister  of  the  whole  blood,  or  the  son  of  a  sister 
•^^  the  Ddya^  of  the  half  blood.  K  there  be  none,  paternal  grand- 
father is  heir ;  failing  him,  the  paternal  grand- 
mother ;  in  her  default,  the  father's  own  brother  is  heir ;  in  default 
of  such,  the  father's  half  brother.  On  failure  of  these,  the  succession 
devolves  in  order  on  the  son  of  the  father's  whole  brother,  on  the 
son  of  his  half  brother,  on  the  grandson  of  his  whole  brother,  and...im 
the  grandson  of  his  half  brother.  In  default  of  these,  the  paternal 
grand&ther's  daughter's  son  inherits ;  in  this  instance  alsoj  the   son 
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cf  the  fiither^s  whole  sister  inherits  first ;  on  failure  of  him,  the  son 
of  the  fiivther's  half  sister.  Such  is  also  the  case  in  the  succession  of 
the  sons  of  the  great-grandfather's  daughters.  On  failure  of  these 
heirs^  the  paternal  great  grandfather  is  the  successor.  If  he  be 
deady  the  paternal  great-grandmother  inherits.  If  she  be  deceased, 
the  paternal  grandfather's  own  brother,  his  half  brother,  their  sons, 
and  grandsons,  and  the  great-grandfather's  daughter's  son  are  succes- 
sively heirs.  On  failure  of  all  such  kindred  who  present  oblations  in 
which  the  deceased  owner  may  participate,  the  succession  devolves  on 
the  maternal  grandfather  and  uncle  and  the  rest  who  present  oblations 
which  the  deceased  was  bound  the  offer.  The  maternal  grand- 
£ither  is  however  entitled  to  inherit  first ;  on  failure  of  him  the  heritage 
passes  successively  to  the  maternal  uncle,  his  son,  and  grandson.  On 
failure  of  these,  the  right  of  inheritance  accrues  to  the  remote  kindred 
(5dhilyii)inthe  descending  line,  who  present  the  residue  of  oblations  to 
ancestors  with  whom  the  deceased  owner  may  participate :  namely, 
to  the  grandson^s  grandson  and  other  descendants  for  three  genera- 
tiona  in  saocession ;  in  default  of  these,  the  inheritance  returns  to 
the  ascending  line  of  distant  kindred,  who  enjoy  the  residue  of  the 
oblations  ofiered  by  the  deceased  owner;  namely,  to  the  paternal 
grandfather's  grandfather  and  other  ancestors,  and  their  ofibprin<y 
in  the  order  of  proximity.  On  failure  of  these,  the  succession  de- 
volves on  the  Samdnodakas  or  kindred  allied  by  a  common  libation 
of  water.  In  default  of  them,  the  spiritual  preceptor  is  heir ;  or,  if 
he  be  dead,  the  pupil ;  on  failure  of  him,  the  fellow  student  in  theo- 
logy.  If  there  be  none,  the  inheritance  devolves  successively  on  a 
person  bearing  the  family  name  and  on  one  descended  from  the  same 
patriarch,  being  in  either  case  an  inhabitant  of  the  same  village.  On  fail- 
ure of  all  relatives  as  here  specified  (the  property  devolves  on  Brdhmana$ 
learned  in  the  three  Vedas  and  endowed  with  other  requisite  qualities  : 
and^  in  default  of  such,)  the  king  shall  take  the  escheat,  excepting  how- 
ever the  property  of  a  Brahmana.  But  the  Brdhmanas,  who  have  read 
the  three  Vedas  and  possess  other  requisites,  shall  take  the  wealth  of  a 
deceased  Brahmam.  So  the  goods  of  an  anchoret  shall  devolve  on 
another  hermit  considered  as  his  brother  and  serving  the  same  holy 
place.  In  like  manner  the  goods  of  an  ascetic  shall  be  inherited  by  his 
Tiriuons  pupil :  and  the  preceptor  shall  obtain  the  goods  of  a  professed 
student.  But  the  wealth  of  a  temporary  student  is  taken  by  his  father 
or  other  heir.    Such  is  the  abridged  statement  of  the  law  of  inheritance. 
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Remark  ^^  "  **^®  "*°**  cdebrated  of  the  glosses  on  the 

D&ya-bh&ga  of  Jim6ta-v&hana.  It  has  well  illtts- 
trated  the  text  by  expressing  what  was  implied  by  the  terms  idi  (&c.,) 
and  anta  (as  far  as,)  and  by  expressing  the  distinction  between  the 
relatives  of  the  whole  and  the  half  blood,  and  supplying  the  omis* 
sions  and  deficiencies.  He  has  generally  confirmed  its  positions,  but 
sometimes  modified  or  amended  them.  For  instance,  among  the 
grandfather's  and  great*grandfather*s  descendants  (in  the  male  line) 
he  expressly  gives  preference  to  those  of  the  whole  blood.  In  the 
succession  of  Sahdyas,  Jim6ta-v&hana  laid  down  that,  *'  the  grandson's 
grandson,  and  the  rest  are  nearest.  On  failure  of  such,  the  oflbpring 
of  the  paternal  grandfather's  grandfather  inherits ;'' but  did  not  ex- 
plicitly recognise  the  heritable  right  of  the  Sakulyas  in  the  ascending 
line,  t.  e.  paternal  grandfather's  grandfather  and  the  father  and  grand- 
father of  the  latter.  But  the  commentator  has  modified  or  amended 
it,  saying  :  '*  On  failure  of  these,  the  right  of  inheritance  accrues  to 
the  kindred  in  the  descending  line,  namely,  to  the  grandson's  grand- 
son, and  other  descendants  for  thr^e  generations  in  succession.  In 
default  of  these,  the  inheritance  returns  to  the  ascending  line  of  the 
distant  kindred ;  namely,  the  grandfather's  grandfather  and  the  rest,  and 
their  offspring  in  the  order  of  proximity."  Between  the  paternal  great- 
grandfather's daughter's  son  and  the  maternal  uncle  the  commentator  has 
interposed,  as  heir,  the  maternal  grandfather,  who  is  not  designated  as 
such  by  JimHta-vahana.  Further,  the  author  says  :  "  a  fiEulure  of  descen- 
dants from  the  same  patriarch  and  of  persons  bearing  the  same  family 
name,  as  well  as  of  Brahmanas,  must  be  understood  as  occurring  when 
there  are  none  inhabiting  the  same  village ;  else  an  escheat  to  the  king 
would  never  happen."  The  commentator,  leaving  out  the  condition  of  a 
Brihmana  being  an  inhabitant  of  the  same  village,  says :  *Hhe  inheritance 
devolves  successively  on  a  person  bearing  the  family  name,  and  on  one 
descending  from  the  same  patriarch,  in  either  case  being  an  inhabitant 
of  the  same  viUage.  On  failure  of  all  relatives  as  here  specified,  the  king 
shall  take  the  escheat,  excepting  however  the  property  of  a  Brihmana. 
But  the  property  of  a  Brihmana  shall  be  taken  by  Brihmanas,  who 
have  read  the  three  veda$  and   possess  other  requisite  qualities.'** 


«  Colebrooke'8  traoBlstion  of  SrCkrishna'g  reoapitnlatiou  in  the  commentary  on  tbe 
Dc^yaftAif^adifren  from  the  text  of  thatrecapitalation  as  abore  quoted,  in  omitting  the 
•noeeMion  of  the  paternal  great-grandfather,  and  patemsl  great- grandmother,  in  ineeithig 
th^fucceMion  of  paternal  grandfiUher  and  grindmotiier    aOer  their  own  daughter's  fon» 
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In  the  commentary  on  the  D&ya-bhdga,  Sri-krishna  differs  from 
his  original  treatises  Ddya-krama-sangraha  in  maintaining  the  distinc- 
tion between  the  whole  and  the  half  blood  among  the  brothers  of  the 
father  and  grandfather,  and  their  descendants^  and  in  not  recognising 
as  heirs  the  sons  of  the  daughters  of  the  late  proprietor's  own  brother,  of 
his  Caber's  brother,  and  also  of  his  grandfather's  brother ;  the  maternal 
grand&ther's  father,  his  son,  grandson,  great-grandson,  and  daughter's 
son,  and  the  maternal  grand-father's  grandfather,  his  ^n,  grandson, 
great-grandson,  and  daughter's  son  who  are  designated  as  heirs  in 
the  Diya-krama-Mangraha ;  and  in  not  declaring  that  a  BrAhmana 
must  be  an  inhabitant  of  the  same  village,  that  on  failure  of  a 
qualified  BrAhmana,  in  respect  to  the  wealth  of  a  Br&hmana,  a 
Brakmana  residing  in  another  village  is  the  successor. 

ORDsn  On  failure  of  the  father's  issue  including  daughter's 


carding  ""tcT"  £  *^^>  *^®  paternal  grandfather  is  heir  to  the  property ; 
i^tvtf<ia-Maa9^r-  qh  failure  of  him,  the  paternal  grandmother.  On 
fedlure  of  them,  their  issue,  including  the  son  of  a 
daughter,  shall  inherit ;  and  in  the  succession  of  the  paternal  grand- 
Cither's  son,  grandson,  and  great-grandson,  the  same  distinction  must 
be  admitted  as  before,  in  respect  of  their  relation  to  the  (late  pro- 
prietor's) father  by  the  whole  or  half-blood ;  but  no  distinction  is 
taken  in  the  case  of  daughters'  sons.  Next  the  paternal  great- 
grandfather is  heir ;  in  default  of  him  the  paternal  great  grand- 
mother; on  faUure  of  her,  the  descendants  of  the  paternal  great- 
grandfather, including  his  daughter's  son,  as  before,  successively  claim 
the  inheritance.     Here  again  a  distinction  must  be  admitted  in  the 

•ad  in  interposing  the  mothei's  slater's  son  between  the  maternal  uncle  and  his  son,  t» 
alio  in  some  other  respects.  Such  difference  and  disagreement  may  be  attributed  to  the 
"rf*>^lr*  in  the  manuscript  copy  or  copies  from  which  that  transktion  was  made.  I  therefore 
coold  not  «n  along  adopt  Mr.  Colebrooke's  translations,  but  had  to  retranslate  the  text 
frooi  tSbm  last  edition  of  the  Ddya-bhtiga.  And  the  reason  why  I  have  preferred  and  adopted 
the  last  edition  is  given  in  the  last  Note  at  page  51.  The  omission  of  the  great-grand- 
firther  and  great-grandmother,  and  insertion  of  the  grandfiither  and  grandmother  in  the 
above  pUoe  ate  erident  mistakes  and  oormptions,  inasmuch  as  in  the  original  the  paternal 
gmadfsther  and  gxandmother  are  recognised  heirs  after  the  fathei's  daughter's  son»  and  the 
patenMl  great-grandfather  and  great-grandmother  are  put  in  the  place  where  their  son  and 
daagfater-in-law  are  inserted  in  the  translation  of  the  recapitulation.  As  to  the  inter- 
poiition  of  the  maternal  aunfs  son  it  is  admitted  to  be  a  mistake  by  the  translator  himself, 
«li»  icnazfa  that  the  son  and  grandson  of  the  maternal  uncle  ought  to  precede  the  son  of 
iio  ■alomal  aant^  by  the  analogy  of  inhcrilftBcr  on  the  Cither's  side.  (See  Coleb* 
DT.  IkC  page  226.} 
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saccession  of  the  paternal  grandfather's  son^  grandson,  and.  grandson's 
son,  according  to  their  relation  to  the  paternal  grandfather  by  the 
whole  or  the  half-blood,  but  not  in  the  instance  of  his  daughter's  son. 
On  failure  of  them,  a  more  distant  kinsman  is  heir,  namely,  the  mater- 
nal grand-father,  maternal  uncle,  his  son,  and  son's  son ;  the  maternal 
great-grandfather,  his  son,  son's  son,  and  grandson's  son ;  the  father 
of  the  maternal  great-grandfather,  his  son,  son's  son,  and  grandson's 
son.    On  failure  of  the  last  respectively  the  next  in  order  is  heir. 
Again,   their  daughters' sons  have  a  title  as  givers  of  fnneral  cakes  to 
the  maternal  grandfather,  to  his  father,  and  to  the  father  of  the  mater- 
nal great-grandfather.     In    this  sense  does  Jaqktavalkta  use  the 
term  Bandhu.     Such  is  the  rule  approved  of  by  SrUkriabm   Tarii 
lank&ray  who  follows  the  opinion  of  Jimila^vahana.    It  should  be  here 
remarked  that  the  sons  of  the  son's  and  the  grandson's  daughters  and  the 
sons  of  a  brother's  and  nephew's  daughters,  and  so  forth,  claim  suc- 
cession in  the  order  of  proximity,  before  the  maternal  grandflEither  : 
for  they  also    confer  benefits  by  the  oblation  of  the  funeral  cakes ; 
on  failure  of  them,  a  distant  kinsman  {SahUya)  is  heir.    Three  persons 
ascending  from  the  father  of    the  paternal  great-grandfitther,    and 
three  descending  from  the  son  of  the  great-grandson,  do  not  participate 
in  the  same  funeral  cake  :   they  are  therefore  pronounced  Sakulya, 
sharing  divided  oblations.     In  the  first  place,   the  son  of  the  great- 
grandson  is    heir,    next    the  grandson  of  the  great-grandson,  and 
after  him  the  great-grandson  of  the  great-grandson  in  the  male  line. 
On  failure  of  these,  the  paternal  grandfather's  grandfather :   if  he  be 
dead,  his  daughter's  son  and  other   descendants  (to  the  third  degree) 
who   are  givers  of  funeral  cakes  in  the  Parvana  inherit  in  order;  in 
default  of  them,  the  son,   grandson,  and  great-grandson  of  the  great- 
grandson   of  the  grandfather's  grandfather  in  the  male  line   have  suc- 
cessive claims  as  givers  of  the  remains  of  funeral  cakes  to  the  paternal 
grandfather's  paternal  grandfather.     On  failure  of  them,  the    paternal 
great-grandfather's  paternal  grandfather  is  heir ;   if  he  be  dead,  his 
son,   grandson,  and  great-grandson,  his  daughter's  son,   and  the    son, 
grandson,   and  great-grandson  of  the  great-grandson  (iu  the  male  line) 
have  successive  claims  as  before.    On  the  failure  of  them,  the  paternal 
great-grandfather's  paternal  great-grandfather,  his  son,  gi*andson,  and 
great-grandson,  his  daughter's  son,  and  the  son,  grandson,  and  great- 
grandson  of  the  great-grandson  (in  the  male  line)  similarly   inherit 
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in  order.  On  £ulure  of  all  tliese,  the  Saminodakaa,  or  persons  con- 
nected br  ^^  equal  libation  of  water,  hare  a  right  to  inheritance: 
the  relatum  of  Samdnodaka  extends  to  the  fourteeath  person.  On 
failme  of  them,  the  apiritoal  preceptor  is  heir;  if  he  be  dead, 
the  pupil ;  in  de&nlt  of  him,  the  fellow  student ;  then  the  descen- 
dants from  the  same  andent  sage  claim  the  succession  ;  on  failure  of 
them,  men  sprung  from  the  same  primitive  stock.  On  failure  of  heirs 
indndin^  kinsmen  sprung  from  the  same  branch  of  veuerable  stock, 
the  saccession  devolves  on  Braimanas.  The  want  of  heirs  descended 
from  the  same  holy  sage,  or  from  the  same  company  of  rishis,  and  the 
failure  of  Brahmaiuu  must  be  understood  to  be  the  non-existence  of 
any  snch  persona  in  the  same  village  or  town.  Manu  declares  that 
on  failure  of  virtuous  Brihmafta$  residing  in  the  same  town,  the 
inheritance  of  a  hshainya  and  the  rest  shall  escheat  to  the  king. 
But  the  property  of  a  Brihmana  must  never  be  taken  by  the  king, 
oonaequentlyy  on  failure  of  honest  Brihmanoi,  he  must  give  the  pro- 
perty of  a  Briimana  to  Brihmanan  in  general.  The  spiritual  preceptor 
shall  take  the  property  of  the  perpetual  student  in  theology ;  the  vir* 
tnoQS  pnpil,  versed  in  the  study  of  revelation  concerning  the  supreme 
soul,  and  in  preserving  that  sacred  science,  shall  take  the  estate  of 
an  andioret;  and  the  brother  by  religious  duties,  being  pupil  of  the 
same  spiritual  father,  takes  the  wealth  of  a  hermit.  'The  brother  by 
religious  duties' — is  one  familiarly  known  as  brother  of  the  deceased* 
the  subsequent  term  'eka4irtJU'  may  signify,  belonging  to  the  same  order 
of  devotion.  (n&Coleb  Dig.  Vol.  III.  pp.  528—547.) 

In  the  order  of  succession  this  book  differs  from  both  the  works  of 
Sr%4rruhna  in  intimating  the  opinion  that  the  sons  of  the  son's  and 
grandson's  daughters,  and  the  son  of  a  nephew's  daughter,  and  soforth, 
claim  succession  in  the  order  of  proximity,  before  the  maternal  grand- 
father, and  in  inserting  the  son,  grandson,  and  great-grandson  of  the 
great-grandson  of  the  paternal  grandfather's  grandfather  in  the  male 
line  before  the  paternal  great-grandfather's  grandfather;  the  son, 
grandson,  and  great-grandson  of  the  great-grandson  of  the  paternal 
^reat-grandfather's  paternal  grandfather  before  the  paternal  great-grand* 
father  of  the  paternal  great-grandfather  \  and  in  some  other  respects.^ 


*  Thssiitliorof  the  i>drVa-iiiriiaya  sUtcs  the  succession  difierentlj,  Tiz :  *Vlrit  ths 
;  tim  ths  WiUfPsI  iui^*s  mn}  next  the  materaal  graad&ther  ;  sftec  hii% 
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Amidst  this  disagreement  of  authors^  it  is  considered  proper  to  fob* 
low  the  order  of  Sri-krishna^s  Diya^krama-sangroAa,  making,  however, 
the  distinction  of  the  whole  and  the  half  blood  among  the  descendants 
of  the  paternal  grandfather  and  great-grandfather,  as  made  in  his  com- 
mentary on  the  Diya-'bhdga,  and  in  the  Digest  of  Jagan^n&tha.  This  is 
done  in  pursuance  of  the  dictum  of  Jaontavalkta  :— "If  two  texts  of  law 
diffet  (from  each  other,)  reason^  (or  that  which  best  supports  it,)  must 
in  practice  prevail.'**  The  Ddya-krama-sanffraha  is— to  use  the  words  of 
Mr.  Colebrooke,  the  highest  European  authority  on  points  of  Hindu 
jQ^.^a  good  compendium  of  the  law  of  inheritance  according  to  JlmAta- 
fodhana's  text,  and  has  been  preferably  followed  not  only  by  the  lawyers  of 
this  country,  but  also  by  the  European  scholars  who  have  translated  or 
written  treatises  on  Hindu  law.  Bib4  Praianna^kumdr  Thikur  has,  in 
his  ''  Table  of  succession  according  to  Hindu  law  of  Bengal/'  adopted  the 
order  of  the  Diya-krama-sanffraia,  And  in  his  little  treatise  entitled 
"  The  heritable  right  of  Bandhus  according  to  the  western  schooP' — 
he  has  expressed  the  same  opinion.  Mr.  Colebrooke  in  his  translation  of 
the  Diya-bhiga,  after  showing  discrepancies  in  the  authorities  current  in 
Bengal,  remarks:  « Amidst  the  disagreement  of  authors,  I  should  be 
inclined  to  give  the  preference  to  the  authority  of  Sri-^irishna^s  Ddya^ 
irama'Sangraha ;  because  the  order  of  succession  on  the  mother's  side, 
as  there  stated,  follows  the  analogy  of  the  rule  of  inheritance  on  the 
father's  side.''t  Sir  William  Macnaghten,  in  his  book  on  Hindu  law 
says  I  "  The  above  cited  four  authorities  are  of  the  greatest  weight  in 
the  province  of  Bengal ;  and  where  they  diflTer,  reliance  may  with  safety 
be  placed  on  the  Daya-krama-sangraha  of  Sri'kri8hna,''%  Sir  Thomas 
Strange,  in  his  Elements  of  Hindu  law,  quotes  the  above  remark  of 
Mr.  Colebrooke  and  acquiesces  therein.}  And  Mr.  Elberling  has  follow- 
ed only  the  order  of  Ddya-krama-aangrahay  saying :  "  In  the  following 
pages  we  shall  therefore  state  the  order  of  succession  of  Sri-krishna 
in  the  Ddya'krama-sangraha.^'^ 


the  mother's  siBter'B  son  ;  subsequentlj  the  maternal  uncle's  son's  son  ;  and  lastly 
the  maternal  great-grandfather.*  His  reasons  for  the  above  are  founded  on  the  number 
df  oblations  deemed  beneficial  to  the  deceased  owner. 

•  Vide— Coleb.  Dig.  Vol  III.  p.  605. 
+  Di£.  bhd.  Ch.  XI.  Seel,  6,  p.  226.  J  Vol.  I.  p.  81.  Vol.  11.  Note,  p.  64. 

S  Vol.  U.  Appsodix  to  Gh«  VIL  p.  861.  %  Sib.  In.  p.  70. 
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It  is,  howerer,  to  be  remarked  that  it  has  been  supposed  by  some 
thai  the  saooeasioii  of  the  sons  of  the  late  owner's  brother's  daughter, 
father's  brother's  daughter  and  grandfather's  brother's  daughter,  was 
not  originally  recognised  in  the  DAya-krama^sanffraha,  but  was  subse- 
qnmtly  inserted  or  ioterpolated  by  some  pandU$ ;  and  the  reason  as* 
signed  for  such  alleged  interpolation  is,  that  some  copies  of  the  work  did 
not  contain  the  passages  declaring  the  succession  of  those  relations.  To 
this  it  may  be  replied  that  the  passages  in  question  are  in  the  printed 
Cojttesofall  the  editions  of  the  DAya-kratna-iangraha,  as  well  as  in 
Mr.  Wynche*8  translation  thereof.  In  Sir  William  Macnaghten's  and 
Sir  Thomas  Strange's  valuable  works  on  Hindu  law  also  the  above  men- 
tioned relations  are  mentioned  as  heirs  according  to  the  Ddya-irama- 
samffraha.  Mr.  Elberling  too,  who  has  exdusively  adopted  the  order  of 
succession  according  to  the  Daya-krama'Sangraha,  has  named  those 
rebtaona  as  heirs  recognised  in  that  work.  BiUi  Prasanna-lntmAr 
Thdhar  in  his  two  treatises,  published  a  short  time  ago,  has,  upon  the 
anthority  of  the  Daya^kramO'Banffraha,  recognised  the  said  relations  as 
heirs.  Had  there  been  the  least  suspicion  of  interpolation,  those 
eminent  scholars,  who  wrote  their  works  after  due  inquiry  and  re- 
searchy  would  have  rejected  the  passages  in  question,  or  at  leasts 
made  remarks  upon  them  as  of  doubtful  authenticity  instead  of 
silently  citing  them  as  genuine  passages  of  the  Daya-krama^aangraha  ; 
and  that  accute  logician,  Jagawniiha^  who  was  so  fond  of  sophistry 
and  finding  fault  with  others,  would  not  have  remained  silent  on 
the  point  in  question ;  but  on  the  contrary  he  has  recognised  the  suc- 
cession of  the  son  of  a  brother's  daughter  expressly  by  the  mention  of 
him,  and  that  of  the  other  two  impliedly  by  the  use  of  the  expression 
«'  and  so  forth,  claim  succession  in  the  order  of  proximity,"  and  has 
added  the  succession  of  the  sons  of  a  son's  daughter,  grandson's 
daughter  and  nephew's  daughter,*  assigning  the  same  reason  for  their 
snccession  (namely,  the  conferring  of  benefits  by  the  oblation  of  funeral 
cakes)  as  has  been  given  by  Sri-krishna.  Hence  it  is  absurd  to  enter- 
tain the  least  suspicion  of  interpolation.  It  might  be  that  the  passages 
in  question  were  omitted  in  some  of  the  manuscript  copies  possessed  by 
certain  pandii$  whose  books  are  often  erroneous  and  incorrect,  but 
that  is  no  reason  for  considering  the  passages  in  question  as  inter- 
polations in  the  face  of  all  those  valid  proofs  of  their  genuineness. 


»  See  Coleb.  Dig.  Vol  IH.  p.  530. 
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But  even  if  it  be  granted  for  argament's  sake  that  the  paaaagoitii 
question  were  not  originally  in  the  bode,  yet  when  they  have  beea 
recognised  to  be  genuine  by,  and  reoeired  corroboratiou  fixmi,  Jigsm^ 
niiha,  and  the  learned  translator  of  his  Digest,  Mr.  Colebrooke^  wko 
has  translated  the  above  passages  witont  the  least  exoeption  thereto, 
and  lastly  by  and  from  Sir  William  Macnaghten  and  the  other  aothois, 
of  eminence  as  above  mentioned,  then  they  can  no  longer  be  rqeeted, 
but  should  be  respected  as  authoritative.  —See  the  remarks  on  the 
following  decisions  passed  against  the  succession  of  the  above  men- 
tioned relations,— Hence,  according  to  the  Daym^krama-icmfrahagi^ 

—  f  ii    ^  ^^'    ^^  default  of  the  father's  daughter's  son,  the 

VyavaSliIl    •  brother's  daughter's  son  should  succeed.* 

For  he  presents  two  oblation-cakes    in  wluich  tibe 
EAsoN.  deceased  owner  participatest— namdy,    to  hiii  (the 

owner's)  father  and  paternal  grandfather.* 

The  succession,  however,  of  this  relation,  and  that  of 
A.RK8.  ^j^^  paternal  uncle's  daughter's  son,  and  grand^father's 
brother's  daughter's  son  has,  of  late,  been  disowned  by  the  Sodder  and 
High  Courts.  Some  of  the  decisions  against  their  succession*  (and 
consequeutly  against  the  principle  laid  down  by  the  higheifc  mordem 
authorities  on  the  subject  in  question)  are  as  follows : — 

No.— 402  OF  1861. 
Guru-gobinda  Choudhuri  versus  Hari-madhob  Roy. 

Cases  I*    l^his  ^^  A  ^^^  ^  recover  land.     The  parties 

■gainst  the  vyaw-     ^^^^  Hindoos.     Each  claimed  the  property  in  ques- 

th^f  Nof.    97,  106, 

111.  tionasheir;  and  each   traced   his  descent  through  a 

common  ancestor,  Hari-jihan  Chiki.  The  plaintiflf  was  the  great- 
grandson  of  Uarijiban  Chiki  \  his  father  being  a  son's  son.  The 
defendant  was  the  grandson,  being  the  son  of  a  daughter)-  of  Alsri- 
jiban  Chiki.  The  Judge  decided  in  favor  of  the  title  of  the  plain- 
tiff. The  defendant  appealed  to  this  court.  And  thereupon  the 
question  arose  whether,  according  to  the  law  regulating  desceat 
among  the  Hindoos,  the  son  of  a  daughter  or  the  son  of  a  son's  son 
was  to  be  preferred.  By  the  court.— We  have  carefully  consideted 
this  case,  because  it  is  necessary  not  only   to  weigh  the  authority  of 

*  Di£.  Knu.  Sang.  p.   I9;-Mwjn.  0.  L,  Vol,  I.  p.  81;  Vol.  II.  Not^  p.  6i  ;— Klb. 
In.  p.  79.  t  Sio  ia  orig. 
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Dg  anthcuri,  who  give  lists  of  the  orders  of  succession  in  which 
DO  oecms,  but  also  to  try  to  discover,  if  possible,  the  principles 
ing  to  which  the  rules  regolating  succession  among  the  Hindoos 
dL  This  is  rendered  especially  necessary  by  the  circumstance 
16  Jndge  has  adopted  a  rule  contrary  to  that  laid  down  in  the 
which  has  appeared  upon  this  subject  in  the  English  language. 
^ling  the  lists  of  the  D&ya^krama-sangraha  and  Diya-bkhga, 
I  the  main  difference  (up  to  the  point  which  concerns  the  pre> 
ise)  to  be,  that  in  each  generation  the  Diya-kramO'Saingraka 

the  right  to  succession  of  the  brother's  daughter's  son,  while 
\ga'bhdga  entirely  passes  oyer  relations  in  that  degree.  Thus 
^a^krama'Sangraia  places  in  their  respective  orders  among 
ifs,  the  brother's  daughter's  son,  father's  brother's  daughter's 
id  grandfather's  brother's  daughter's  son :  while  the  DSya-bhSga^ 
i  generation,  stops  at  the  sister's  son,  and  omits  the  three  re- 
r  above  mentioned.  There  is,  therefore,  a  systematic  variance, 
sfaidant  in  this  suit  is  one  degree  more  remote  than  the  plain- 
l¥  occurred  to  us  that  a  convenient  means  of  ascertaining  the 
Ad  would  be  to  discover  if  there  were  any  cases  of  a  nearer 
of  kindred,  namely,  the  brother's  daughter's  son  having  sue- 
I  since  it  seemed  probable  that  such  instances  should  have  fre- 
f  occurred,  if  he  were  entitled  to  succeed.  We  accordingly 
1  time  for  the  pleader  of  the  appellant  to  search  for  such  cases, 
dd  find  two  only.    These  cases  are  in  the  Persian,  they  do  not 

ever  to  have  been  noticed  and  translated,  and  we  cannot 
them  as  authorities  entitled  to  much  weight,  certainly  not  as 
I  precedents.  We  have  not  therefore  any  very  distinct  autho- 
guide  us  to  a  decision  upon  this  point,  and  must  have  recourse 
idple  for  its  elucidation.  Now  when  we  look  at  the  Hindu 
%,  we  find  that  the  recognition  of  succession  through  females 
» exceptional.  The  Hindu  law,  like  that  of  Ancient  Rome,  in 
Illation  of  descent,  is  agnatic.  The  succession  of  the  daught- 
aaghter's  son  is  an  anomally.  Indeed,  the  orthodox  Benares 
does  not,  like  the  Bengal  School,  admit  the  father's  daughter's 
i.  e*  the  sister's  son,  and  corresponding  relations  in  the  ascend- 
e.  Seeing  then  that  the  authorities  of  the  Bengal  School  diffsr, 
lile  some  authorities  are  in  favor  of  the  omission  of  a  descent 
\k-  females  related  in  a  remote  degree;  others  exclude  the  descen- 
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dints  through  females  rdated  in  a  near  degree  of  kindred,  we  think  that 
Ae  prima  facie  presumption  is  against  the  person  claiming  through 
a  female.  Most  relations  through  females  are  exdoded.  It  is  for  the 
person  claiming  through  a  female^  to  show  either  an  overwhelming 
preponderance  of  authority  or  established  practice  in  his  favor. 
This  the  applicants  in  the  present  case  have,  in  our  opinion,  failed 
to  do.  We,  therefore,  think  that  their  claim  has  not  been  established ; 
and  we  confirm  the  decree  of  the  lower  court.  Appeal  diemiesed. 
the  81st  of  March,  1868.  H.  C.  A.  Marshall's  Reports,  Vol.  I.  p.  398. 
Case  no.  457  of  1864. 

Churi-mani  Bose  and  another  {Defendants)  Appellants  versus 
Prasanna-kumir  Mitter  {Plaintiff)  Bespondent. 

II.  According  to  Hindoo  law,  a  brother^s  daughter's  son  is  no  heir; 
jbut  considering  the  unsettled  state  of  the  law  on  this  point  till  re- 
cenUy,  the  plaintiff  was  declared  entitled  to  a  decree  against  a  party 
lidding  under  no  tiUe  whatever,  on  proof  of  the  plaintiff's  father 
(a  brother's  daughter's  son)  and  the  plaintiff  having  de  facto  succeeded 
and  held  for  a  long  period. 

Plaintiff  having  failed  as  an  intervener  under  Section  77.  Act  X.  of 
1859  brings  a  suit  for  declaration  of  his  right  to  a  share  in  a  certain  es- 
tate, alleging  that  his  father  was  the  brother's  danghter's  son  of  Shambhu- 
n&th,  the  original  owner,  and  succeeded  to  the  estate.  The  Defend- 
ants hold  as  purchasers  from  Shambhu-^ath.  The  lower  appel- 
late court  finding  defendants*  alleged  purchase  not  proved,  and 
considering  plaintiff's  father,  and  after  him  plaintiff,  to  have  been 
heirs  of  SAambhu-ndth,  decreed  the  claim.  With  reference  to  recent 
decisions  of  this  court,  by  which  it  is  established  that  a  brother's 
daughter's  son  is  no  heir,  the  decision  of  the  lower  appellate  Court 
is  bad  in  law.  But  seeing  that  this  question  of  law  has  been  till  re- 
cently very  unsettled,  every  indulgence  must  be  given  to  plaintiff 
as  regards  the  form  of  plaint,  and  if  it  be  proved  that  plaintiff's  father 
and  plaintiff  have  de  facto  succeeded  and  held  for  a  long  period,  we 
thinic  that  they  will  be  entitled  to  a  decree  against  a  party  holding 
under  no  valid  title  whatever,  that  in  fact  a  holding  for  a  certain  pe- 
riod will  give  them  for  practical  purposes  a  su£Scient  title.  We,  there- 
fore, remand  the  case  for  trial  of  the  question,  whether  plaintiff  or 
defimdanta  hdd  possession  up  to  the  time  of  the  suumary  order  undar 
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Aet  X.  of  18E9^  Sect.  77,  If,  as  plaintiff  alleges,  from  a  long  period 
of  more  than  twebre  yean  up  to  that  .period  he  has  had  possession, 
he  will  have  a  decree  for  the  property.  If,  on  the  other  hand,  pos- 
session daring  that  time  has  heen  with  defendants,  the  decree  will 
be  in  their  favor.— The  17th  of  Angust,  1864*.  H.  C*  A.  Sutherland's 
Weekly  Reports.  Vol.  I.  page  43. 

Bemabks: — 

I  feel  it  my  duty  as  the  writer  of  a  Digest  of  Hindu  law,  to  remark, 
though  with  due  difference,  that  the  Honorable  Judges  who  passed 
the  first  of  the  above  two  decisions,  seem  to  have  referred  ou  the 
occasion  to  only  the  Ddya-bhaga  and  Daya-krama-sangraha,  and  not 
to  any  other  work  of  authority,  nor  do  they  appear  to  have  seen  the 
conclusions  oome  to  by  the  European  authorities  respecting  succes- 
sion and  non-succession  of  the  sons  of  the  daughters  of  one's  brother, 
father  s  brother  and  grandfather^s  brother ;  otherwise,  I  am  inolined 
to  suppose^  they  would  not,  and  could  not,  have  passed  such  a  decision 
in  the  £u»  of  the  principle  laid  down  by  Mr.  Henry  Colebrooke  and 
Sir  William  Macnaghten  the  safest  guides  of  those  who  have  to  ad* 
minister  Justice  according  to  Hindu  law  without  a  thorough  know- 
ledge of  the  same.  Although  every  Judge  is  not  expected  to  be  an 
adept  in  Hindu  law  like  Colebrooke  or  Macnaghten,  yet  it  is  not 
too  much  to  expect  that  he  should  know  the  conclusions  arrived 
at,  and  principles  laid  down,  by  those  eminent  lawyers  after  many 
years  labor  and  research.  In  the  decision  in  question  the  learned 
Judges  observe : — ''We  have  carefully  considered  this  case,  because 
it  is  necessary  not  only  to  weigh  the  opposing  authors,  who  give 
lists  of  the  orders  of  succession  in  which  variance  occurs,  but  also 
discover,  if  possible,  the  principles  according  to  which  the  rules  re- 
gulating succession  among  the  Hindoos  proceed.''  After  this  grave 
opening,  they  only  collate  the  order  of  succession  as  contained  in 
the  Diya-bhdga  with  that  in  the  Daya-krama-sangraha,  and  dis- 
allow the  heritable  right  of  the  sons  oi^  the  daughters  of  the  de- 
ceased's brother,  paternal  uncle  and  grand-uncle  though  recognised 
in  the  latter  authority,  simply  because  the  same  is  not  to  be  found 
in  the  Ddya-bhaga.  Here  I  beg  to  observe,  that  the  Daya-bhiga 
is  nothing  but  the  ground-work  of  the  Bengal  doctrine.  Being  concise 
and  abstruce,  the  Daya-bhAga,  without  its  commentaries,  (espe- 
cially the  celebrated  commentary  by  Sri-krishna  which  has  illustrated 
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the  text  by  expressing  what  was  implied  by  the  terms  '^"  (ftc.)  and 
'  atUa'  (as  far  as,)  making  distinction  between  the  relations  of  the  whole 
and  half  blood,  giving  preference  to  those  of  the  whole  blood,  and 
supplying  its  omissions  and  making  up  its  deficiencies)  would  have 
remained  a  work  insuBScient  in  many  respects. — The  following  ex- 
tracts from  Bibu  Prasanna-kumir  Thdkur^B  little  treatise  entitled 
"The  heritable  rig\it  oi Bundhoos  according  to  the  western  school," 
will  at  once  convince  that  the  Daya-bh&ga  by  itself  should  not  be  taken 
as  a  guide  by  modern  Judges : — ''In  the  original  treatise  (Diya- 
bhAga,)  a  list  of  34*  heirs  is  given.  The  eminent  commentator  of 
the  Ddya-bhaga,  Sri-krishiia  TarkAlankara,  who  is  also  the  author 
of  an  original  treatise  entitled  Daya-krama-sangraAaf  adds  three 
persons  to  the  list  of  heirs,  namely,  the  maternal  grandfather,  mater- 
nal uncle's  son,  and  maternal  uncle's  grandson.  In  the  Diya^krama* 
saugraha,  the  same  author  enumerates  17  additional  heirs,  and  the 
Tivdda-bhanffdrnava  adds  25  persons  to  the  list  of  heirs.  Thus  Sr(- 
hrishna  Tark&lankdra,  the  commentator  of  the  Diya-'bliga  and  the 
author  of  the  Diya-krama-sangra,  as  well  as  the  author  of  the  Fwdd^* 
bhang&rnava  supply  the  omission  of  heirs  made  in  the  original  treatise. 
If  the  list  of  heirs  were  limited  according  to  the  Ddya-bhdga,  81  thirty- 
one  persons  would  be  cut  off  from  the  right  of  inheritance,  although  their 
heritable  right  has  been  admitted  by  these  authors  and  recorded  in 
their  respective  works.  It  is  not  necessary  to  show  in  detail  the 
consanguinity  or  affinity  of  the  above  mentioned  persons,  suffice  it  to 
say  that  the  unenumerated  31  persons  have  been  mentioned  by  the 
commentator  Sri-krishna  and  in  the  Diya-krama-^angraha,  as  well  as 
in  the  Vivada-bhangdrnava,  as  heirs  to  the  estate  of  the  owner.  Surely 
there  are  no  modem  Pandits  of  such  superior  pretensions  as  to 
contradict  the  opinions  of  the  writers  above  alluded  to.  Hence, 
it  is  established,  that  the  heirs  enumerated  in  the  original  treatises, 
such  as  the  Diya-bhdga  and  the  Mitdkshard,  should  not  be  taken 
exclusively  for  the  guidance  of  modern  Judges,  who  are  not  acquaint* 
ed  with  the  Sanskrit  or  with  the  original  works,  and  whose  know* 
ledge  is  entirely  derived  from  translations.'' 

The  predecessors  of  the  learned  Judges  above  alluded  to  have,  accord- 
ing to  the  unquestionable  authority  of  Raghu-nandana  and  Sri-kriikfo, 
recognised,  as  cases  occurred  before  them,  the  heritable  right  of  many  of 
the  relations  enumerated  in  the  orders  of  aoocession  contained  an  the 
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Dapa-tattwa,  and  Srt-krishna'g  works.  Had  they  decided  cases  in 
strict  accordance  with  Jimita-vahana's  D&ya-bhAga  rejecting  the  ex- 
pontiona  of  Ragiu-nrndaua  and  Sri-krishna,  the  maternal  grandfather 
would  have  been  excluded  by  the  maternal  uncle^  and  the  great  great 
grandfiiiher,  his  father  and  grandfether  by  their  respective  descendants, 
notwithstanding  the  latter  claimed  through  their  respective  ancestors; 
the  relations  of  the  whole  blood  would  have  no  preference  over  those  of 
the  half  blood  ;  and  many  other  relations  who  have  succeeded  as  heirs 
at  law,  would  have  been  deprived  of  their  heritable  rights.  The  fact 
is,  that  Jimiia-vihana  has  recognised  the  heritable  right  of  the  son 
of  one*s  own  daughter,  father's  daughter  and  grandfather's  daughter 
on  the  ground  of  spiritual  benefits  being  conferred  by  them ; — thus  he 
aayi :  "On  fidlure  of  heirs,  of  the  father  down  to  the  great  grandson, 
it  must  be  understood,  that  the  succession  devolves  on  the  father's 
danghter'a  «m  (in  preference  to  the  uncle ; )  in  like  manner  as  it 
descends  to  the  owner's  daughter's  son  (in  preference  to  the  brother.) 
The  auocession  of  the  grandfather's  lineal  descendants,  including 
the  danghter's  son,  must  be  understood  in  a  similar  manner,  accord- 
ing to  the  proximity  of  the  funeral  offering :  since  the  reason  stated 
in  the  text, — 'for  even  the  son  of  a  daughter  delivers  him  in  the  next 
world,  like  the  son  of  a  son,' — is  equally  applicable,  and  his  father's 
or  grand&ther's  daughter's  son,  like  his  own  daughter's  son,  trans- 
ports his  manes  over  the  abyss,  by  offering  oblations  of  which  he  may 
partake.  Accordingly  Manu  has  not  separately  propounded  their  right 
of  inheritance  :  for  they  are  comprehended  under  the  two  passages, 
^  to  three  must  libations  of  water  be  made,  8cc.  and  '  to  the  nearest  kinsman 
(Si^inda)  the  inheritance  next  belongs/'  (See  ante,  p.  224.)  In  the  Ddya- 
kramo'Sangraha  Sri-krishna  also  has  upon  the  same  ground  (of  spiritual) 
benefits  conferred  by  the  presentation  of  oblation-cakes)  as  assigned  by 
Jimtta-vihana,  added  three  other  daughters'  sons  (viz.  the  sons  of 
the  brother's  daughter,  paternal  uncle's  daughter,  and  paternal  grand- 
uncle's  daughter,)  and  there  is  no  ireason  why  these  (who  are  recognised 
bf  Sri-krishna  and  are  comprehended  in  the  very  texts  of  Manu 
above  cited)  should  be  excluded,  notwithstanding  they  confer  the  same 
amount  of  benefit  as  two  of  the  three  daughters*  sons  (viz.  the 
Cither's  daughter's  son,  and  grandfather*s  daughter's  son)  mentioned 
as  heirs  by  JimHta-vihana.  In  other  words  :  the  deceased's  brother's 
daughter's  son    equally    with  his  father's  daughter's  son  offers  the 
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the  text  by  expressing  what  was  implied  by  the  terms  '^di*  (ftc.)  and 
'  afUa?  (as  far  as,)  making  distinction  between  the  relations  of  the  whole 
and  half  blood,  giving  preference  to  those  of  the  whole  blood,  and 
supplying  its  omissions  and  making  up  its  deficiencies)  would  have 
remained  a  work  insu69cient  in  many  respects. — The  following  ex* 
tracts  from  Babu  Prasanna-kumdr  Thdkur's  little  treatise  entitled 
"The  heritable  right  o{ Bundhoos  according  to  the  western  school/' 
will  at  once  convince  that  the  DAya-bhiga  by  itself  should  not  be  taken 
as  a  guide  by  modern  Judges : — ''In  the  original  treatise  {Diya^ 
bhSffa,)  a  list  of  34*  heirs  is  given.  The  eminent  commentator  of 
the  Ddya-bhaga,  Sri-krishna  Tarkilankara,  who  is  also  the  author 
of  an  original  treatise  entitled  D&ya-krama-'SanffraAa,  adds  three 
persons  to  the  list  of  heirs,  namely,  the  maternal  grandfather,  mater- 
nal uncle's  son,  and  maternal  uncle's  grandson.  In  the  Diya^krama* 
MangrahOy  the  same  author  enumerates  17  additional  heirs,  and  the 
Tivdda-bhang&rnava  adds  25  persons  to  the  list  of  heirs.  Thus  Sri- 
hrishna  Tarkdlankdra,  the  commentator  of  the  Ddya-bidga  and  the 
author  of  the  Diya^krama-sanpra,  as  well  as  the  author  of  the  Fivdda* 
bhang&rnava  supply  the  omission  of  heirs  made  in  the  original  treatise. 
If  the  list  of  heirs  were  limited  according  to  the  D&j/a^bhdgat  81  thirty- 
one  persons  would  be  cut  off  from  the  right  of  inheritance,  although  their 
heritable  right  has  been  admitted  by  these  authors  and  recorded  in 
their  respective  works.  It  is  not  necessary  to  show  in  detail  the 
consanguinity  or  affinity  of  the  above  mentioned  persons,  suffice  it  to 
say  that  the  unenumerated  31  persons  have  been  mentioned  by  the 
commentator  Sri-krishna  and  in  the  Diya-krama-^angraha,  as  well  as 
in  the  Vivada-bhangdrnava,  as  heirs  to  the  estate  of  the  owner.  Surely 
there  are  no  modern  Pandits  of  such  superior  pretensions  as  to 
contradict  the  opinions  of  the  writers  above  alluded  to.  Hence, 
it  is  established,  that  the  heirs  enumerated  in  the  original  treatises, 
such  as  the  Diya-bhdga  and  the  Mitdkshard,  should  not  be  taken 
exclusively  for  the  guidance  of  modern  Judges,  who  are  not  acquaint* 
ed  with  the  Sanskrit  or  with  the  original  works,  and  whose  know- 
ledge is  entirely  derived  from  translations." 

The  predecessors  of  the  learned  Judges  above  alluded  to  have,  accord- 
ing  to  the  unquestionable  authority  of  Raghu-nandana  and  Sri-krUkwih 
recognised,  as  cases  occurred  before  them,  the  heritable  right  of  many  of 
the  relations  enumerated  in  the  orders  of  suocession  contained  an  tte 
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Dapa-iattwa,  and  Sri-krhkna's  works.  Had  they  decided  cases  in 
strict  accordance  with  Jimita-vihant^s  Ddya-bhaga  rejecting  the  ex- 
pontiona  of  SagHU'-nandana  and  Sri-kruhna,  the  maternal  grandfather 
would  have  been  excluded  by  the  maternal  uncle^  and  the  great  great 
grandfiitiier,  his  father  and  grandfether  by  their  respective  descendants, 
notwithstanding  the  latter  claimed  through  their  respective  ancestors; 
the  relations  of  the  whole  blood  would  have  no  preference  over  those  of 
the  half  blood  ;  and  many  other  relations  who  have  succeeded  as  heirs 
at  law,  would  have  been  deprived  of  their  heritable  rights.  The  fact 
is,  that  Jimita-vihana  has  recognised  the  heritable  right  of  the  son 
of  one*8  own  daughter,  father's  daughter  and  grandfather's  daughter 
on  the  ground  of  spiritual  benefits  being  conferred  by  them ; — thus  he 
aayi :  ''On  fiulnre  of  heirs,  of  the  father  down  to  the  great  grandson, 
it  must  be  understood,  that  the  succession  devolves  on  the  father*s 
daogbter'a  ton  (in  preference  to  the  uncle ; )  in  like  manner  as  it 
descends  to  the  owner's  daughter's  son  (in  preference  to  the  brother.) 
The  auocesskm  of  the  grandfather's  lineal  descendants,  including 
the  danghier's  son,  must  be  understood  in  a  similar  manner,  accord- 
ing to  the  proximity  of  the  funeral  offering :  since  the  reason  stated 
in  the  text, — 'for  even  the  son  of  a  daughter  delivers  him  in  the  next 
world,  like  the  son  of  a  son/ — is  equally  applicable,  and  his  father's 
or  grandfiither*s  daughter's  son,  like  his  own  daughter's  son,  trans- 
ports his  manes  over  the  abyss,  by  offering  oblations  of  which  he  may 
partake.  Accordingly  Manu  has  not  separately  propounded  their  right 
of  inheritance  :  for  they  are  comprehended  under  the  two  passages, 
'  to  three  must  libations  of  water  be  made,  8cc.  and  '  to  the  nearest  kinsman 
(Ssffinda)  the  inheritance  next  belongs.*'  (See  ante,  p.  224.)  In  the  Ddya- 
krama'sangraha  Srt-krishna  also  has  upon  the  same  ground  (of  spiritual) 
benefits  conferred  by  the  presentation  of  oblation-cakes)  as  assigned  by 
Jimtta-vahana,  added  three  other  daughters'  sons  (viz.  the  sons  of 
the  brother's  daughter,  paternal  uncle's  daughter,  and  paternal  grand- 
uncle's  daughter,)  and  there  is  no  reason  why  these  (who  are  recognised 
hf  SH-krishna  and  are  comprehended  in  the  very  texts  of  Manu 
above  cited)  should  be  excluded,  notwithstanding  they  confer  the  same 
amount  of  benefit  as  two  of  the  three  daughters*  sons  (viz.  the 
fiidier's  daughter's  son,  and  grandfather  s  daughter's  son)  mentioned 
aa  heirs  by  JimHta-vdhana.  In  other  words  :  the  deceased's  brother's 
daughter's  son    equally    with  his  father's  daughter's  son  offers  the 
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Pirvana  Shrdddha  or  double  set  of  periodical  oblation-cakes,  (see  ante, 
p.  20.  Note)    to  the  deceased's  two  ancestors  viz.   grandfather   and 
great  grandfather  in  which  the  deceased  participates,*   and  his  uncle's 
daughter's  son  equaUy  with  the  (deceased's)  grandfather's  daughter's 
son  oflTers  those  oblation-cakes  to  his  grandfather  and  great  grand- 
father  in  which  the  deceased  participates,*  and  the  deceased's  grand- 
uncle's  daughter's  son  equally  with  the  great  grandfather's  daughter's 
son  presents  an  oblation-cake  to  this  ancestor  in  which  the  deceased 
participates.*    Why  then  should  the  sons  of  the  daughters  of  the  de- 
ceased's father,  grandfather  and  great  grandfather  (recognised  by  Jimita^ 
vahana,)  be  held  entitled  to  the  heritable  right,  which  (to  use  the  words 
of  our  law-giver,  Manu,)  is  the  remuneration  for  the  offering  of  the 
cblation-cakes  and  so  forth,  and  the  sons  of  the  daughter  of  one's  brother, 
father's  brother  and  grandfather's  brother  (recognised  by  Sri^krishna) 
be  excluded  from   inheritance,  notwithstanding  they  confer  equal  bene- 
fits and  are  within  the  three  degrees  of  sapmda,  and  comprehended 
under  the  above  texts  of  Manu, 'as  well  as  those  recognised  by  Jimttta- 
vhhana?    Vfhj  I  say,  should  such  invidious    and  unreasonable  dis- 
tinction be  made  between  the  two  sets  of  relations  when  they  have  equal 
claims,  and  when  our  law  has  expressly  provided   what  is  to   be  done 
where  two  texts  may  defer,   or  a   text  of  law  may  appear  inconsistent 
with   reason?— Thus  Jagnyavalkya   ordains:     "If  to  texts   of  law 
differ,  reason  (or  that  which  it  best  supports)  must  in  practice  prevail."f 
So  also  Vrihaspati  : — "Decision  must  not  be  made  solely   by  having 
recourse  to  the  letter  of  written  codes  ;  since,  if  no  decision  were  made 
according  to  the  reason  of  the  law,  there  might  be  a  failure  of  justice."  J 
Now  is  it  not  reasonable  that  the  additional  daughters'  sons  recognised 
in  the  Daya-krama'Sanffraha,  should  inherit  just   as  those  mentioned 
in  the  Daya-bhaga  when  spiritual   benefits   conferred   by  both  sets  on 
the  deceased  (which  are  the  cause  of  their  heritable  right,)  are   equal 
in  every  respect,  and  both  are  sapinda  relations  comprehended  under 
the  two  texts  of  Manu  above  cited,  on  which   the   author  of  the  Daya- 
hhdga  founds  the  claims   of  the   daughters*   sons  mentioned  by  him  ? 
And   does  not   reason    as   well  as  justice  require  that  either  those 
daughters'   sons  (mentioned  in  the  Ddya-bhiga)  who  confer  benefits 

*  See  the  succession  of  these  relations  and  of  the  sakulyas  in  this  Book, 
t  See  Coleb.  Dig.  Vol.  III.  p.  606. 
t  See  Afftcn.  H.  L.  Vol.  U.  p,  102. 
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pqnallj  with  the  daughters^  sons  added  in  the  Daya'krama'iangraha 
should  be  excluded,  or  the  latter  should  succeed  to  the  deceased's 
estate  as  well  as  the  former  ?  It  may,  however,  be  asked  why  then  the 
heritaUerightof  the  sous  of  the  deceased's  son's  daughter,  nephew's 
daughter  and  grandson's  daughter,  proposed  by  Jagan-ndiha,  should  not 
be  reec^nised  as  heirs?  The  answer  is,  I  do  not  see  why  they  should 
not,  when  they  also  are  comprehended  under  the  above  texts  of  Manu, 
and  confer  the  same  degree  of  spiritual  benefit  as  two  of  those  re« 
cognised  by  JimHia-viAana,  and  all  the  three  recognised  by  Sri-krishna. 
The  only  reason  seems  to  be,  that  Jagan-nitha,  does  not  enjoy  the  same 
veneration  as  Sri-krishna, — Mr.  Colebrooke  seeing  that  Jagan^nAtha 
was  much  respected  by  the  Madras  pandits,  thus  writes  to  Sir  Thomas 
Strange  :  'TPhey  make  great  use,  I  perceive,  of  the  authority  of 
Jagan-^nAika,  the  compiler  of  the  Digest,  which  was  translated  by 
me.  We  h«fe  not  here  the  same  veneration  for  him,  when  he 
speaks  in  his  own  name,  or  steps  beyond  the  strict  limits  of  a  com- 
pilcr^s  duty.''  (See  Str.  H.  L.  Vol.  II.  pp.  157,  151.)  While  on  the- 
other  hand,  whatever  has  been  added  by  Sri-krishna  in  his  commen- 
tary by  way  of  supplying  omissions  or  making  up  deficiencies  of  the 
D&ga-bhiga,  the  same  has  been  respected  by  native  as  well  as  Euro- 
pean writers  of  works  on  Hindu  law  equally  with,  if  not  preferentially 
to,  the  texts  of  the  Daya-bh&ga ;  and  his  Diya-krama-sangraha  is 
held  by  them  as  preferable  to  all  other  authorities  including  the 
Ddya'-bMtga.  Thus  Mr.  Colebrooke  finding  discrepancies  in  the  order 
of  succession  in  the  several  books  current  in  Bengal,  observes  : — 
''Amidst  this  disagreement  of  authors,  I  should  be  inclined  to  give  the 
preference  to  the  authority  of  Sri-krUhfia's  Ddya-krama-sangraha^  be- 
cause, the  order  of  succession  on  the  mother's  side  as  there  stated,  follows 
the  analogy  of  the  rule  of  inheritance  on  the  father's  side."  (See  ante, 
p.  274.)  Hence  it  is  clear  that  he  disapproved  the  Ddya-bhiga,  and 
preferred  the  Diya-krama-sangraka  wherever  they  difiFered  from 
each  other.  Sir  W.  Macnaghten,  who  does  not  give  the  order  of 
succession  according  to  the  D&ya^bhaga,  but  according  to  Sri-krishna's 
commentary  on  the  Ddya-bhdga,  his  Ddya-kramasangrahay  the  Vivd-*^ 
ddrnaoa^ein  and  the  Vivada-bhangdrnavaj  remarks  as  follows :  ''The 
above  cited  four  authorities  are  of  the  greatest  weight  in  the  province  of 
Bengali  and  where  they  differ,   reliance  may  with  safety  be  placed 
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grandfather  and  grandmother  and  their  lineal  male  offspring  down  to  the 
third  generation  including  daughter's  son;  in  their  defEkult^  on  the  great 
grandfather  and  mother^  and  their  male  children  as  far  as  the  great 
grandson  and  daughter's  son ;  on  failure  of  these  three  generations 
in  the  paternal  line,  the  inheritance  goes  to  the  maternal  line^  and 
devolves  successively  on  the  maternal  grandfather,  great  grand- 
father and  great  great  grandfather^  with  their  respective  descendants 
down  to  the  great  grandson  and  daughter's  son.  Thus  the  succession 
of  the  daughter's  sons  is  not  an  anomaly^  but  as  regular  as  it  can 
be,  and  the  law  is  not  agnatic  as  imagined  to  be.  It  was  on  account 
of  the  order  of  succession  on  the  mother^ s  ride  following  the  analogy 
of  the  rule  of  inheritance  on  the  father's  side  that  the  DAya-krama- 
sangraha  was  preferably  adopted  by  that  eminent  Hindu  lawyer,  Mr. 
Henry  Colebrooke^  and  this  determination  of  his  has  been  followed  by 
all  other  modem  authorities  including  Sir  William  Macnaghten. 

The  Honorable  Judges  further  observe :  '^  We  have  not  any  very 
distinct  authority  to  guide  us  to  a  decision  upon  this  pointy  and 
must  have  recourse  to  principle  for  its  elucidation." — I  submit  that 
the  above  determination  of  Mr.  Colebrooke's,  which  is  in  strict  accord- 
ance with  the  ordinances  of  the  legislators — Jagnyavalkta  and  Vrihas- 
FATi  as  above  cited,  and  which  has  been  followed  by  all  the  subsequent 
authorities  without  exception,  is  certainly  a  very  distinct  authority 
to  guide  them  to  a  decision  upon  the  point.  They  say,  they  must  have 
recourse  to  principle,  but  I  do  not  see  any  principle  in  the  Ddya-bhaga 
in  which  they  looked  for  one  with  respect  to  the  point  in  question, 
unless  deficiency  or  omission  6e  deemed  to  be  a  principle  in  the 
negative.  Whatever  opinions  have  been  recorded^  determinations  or 
conclusions  come  to,  and  principles  laid  down,  by  that  eminent  lawyer — 
whether  on  collation  or  perusal  of  the  Sanscrit  books  or  otherwise, — 
all  that  have  been  adopted  and  respected  as  law  by  the  subsequent  authors 
of  works  on  Hindu  law,*  and  followed  by  the  Judges  of  the  highest 
courts  in  India  as  well  as  of  the  Privy  Council  in  England :  none 
of  them  has  yet  been  disrespected  or  rejected  by  any  of  them,  excepting 

*  After  alluding  to  the  opinions  of  Panditt  with  remarks  upon  them,  which  are  termed 
resporua  f^ruderUiit  and  which  constitute  his  second  volume,  Sir  Thomas  Strange  says  :  **  ol 
the  magnitude  of  the  service  thus  rendered, — to  every  one  in  the  slightest  degree  occupied 
in  Hindu  jurispradence— it  is  sufficient  to  have  said  of  the  **  remarks'*  to  which  it  applies , 
that  th?7  art  of  Mr.  Oolebrooke '».'*— Pref.  p.  XXII. 
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by  the  said  Honorable  Judges  on  the  point  in  question.  Will  was  un- 
known to  Hindu  law ;  but  Mr.  Colebrooke  considering  the  then  custom 
and  usage  of  the  Hindoos  of  this  country  determined  that  it  should  be 
maintained  in  Bengal ;  and  accordingly  it  was  made  current  in  this 
proFince.''^  Now  if  the  Judges  are  not  warranted  to  upset  or  reject  a 
Hindoo  will^  although  it  is  not  recognised  in  the  Daya-bhaga,  they 
were  not  also  warranted  to  pass  the  judgment  in  question  in  opposition 
to  the  principle  lidddown  by  Mr.  Colebrooke  and  adopted  by  all  the 
subsequent  authorities,  that  is  to  supersede  all  the  modern  authorities 
and  adhere  to  the  oldest  authority  of  the  Bengal  doctrine,  namely^  the 
Dayi-ihaga,  which  is  as  already  observed  the  mere  ground -work  of  the 
doctrine  of  this  country.  In  adhering  to  the  D&yaM&ga  alone,  and 
paying  no  attention  to,  or  rejecting  the  Vyavasihas  of,  the  subsequent 
works  which  aupplied  the  omission  and  made  up  the  deficiencies  of  the 
Ddya-bhiga,  the  Honorable  Judges  have,  I  humbly  submit,  done  almost 
the  same  thing,  as  if  they  had  adhered  to,  and  followed,  exclusively  the 
Regulations  of  1793  inspite  of  the  additions  thereto  and  amendments 
thereof  made  in  the  subsequent  Regulations  and  Acts.  In  conclusion  it 
is  trusted  that  the  executive  authorites,  intrusted  as  they  are  with  the 
administration  of  the  law  to  so  many  millions  of  people,  would  not  run 
the  risk  of  forming  their  independent  opinions  by  merely  consult- 
ing on  such  occasions  one  or  two  translations  in  opposition  to  the 
conclusions  arrived  at  after  years  of  study  and  research  by  those 
eminent  scholars  whose  knowledge  of  the  law,  derived  for  the  most 
part  from  its  very  fountain  head,  the  Sanscrit,  in  which  (to  use  the 
words  of  another  eminent  scholar,  Sir  William  Jones,)  it  is  locked 
up,  was,  far  superior,  but  would  consider  it  the  safest  to  follow  their 
opinion  which  is  laid  down  purposely  for  the  safe  guidance  of  those 
who  have  not  so  thoroughly  studied  the  law  as  they  did. — 

The  last  decision  does  not  require  to  be  commented  upon,  as  in  that 
the  example  set  in  the  first  has  only  been  followed  without  the  least 
inquiry  as  to  its  accuracy. 


•  Sir  Francia  Macnaghten  in  speaking  of  Hindoo  wills,  remarks ;  «*  Upon  the 
right  of  a  Hindoo  to  dUpose  of  his  property  by  will  I  have  seen  the  opinion  of  Mr.  Cole- 
brooke, and  I  need  not  add  that  there  U  not  any  man  whose  opinions  may  justly  com- 
naod  a  greater  degree  of  difference."-^oBsideraUo&f  on  tbe  Hindoo  law,  page  317. 


* 
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On  the  succession  oe  the  paternal  grandfather^ 
grandmother,  and  their  descendants. 

_  f  1*   ^  98.  Failing  the  brother's  daughter's  son,  the  suc- 

^  '  cession  devolves  on  the  paternal  grandfather.* 

Authority  For,  as  the  father  is  entitled  to  succeed  on  failure 
WITH  REASON.  of  thc  late  owner's  daughter's  son,  so  by  the  rule  of 
analogy  the  succession  devolves  on  the  grandfather  in  default  of  heirs 
down  to  the  father's  daughter's  son ;  and  because  he  (the  grandfather) 
presents  to  the  owner's  great  grandfather  (one)  oblation-cake  in  which 
the  deceased  owner  participates.* 

^  99.  In  default  of  the  paternal  grandfather,  the 
y  astJia  .  paternal  grandmother  inherits.* 
Authority  For  in  conformity  with  Manu's  text :—  "  Of  a  son 
WITH  REASON.  dying  childless  the  mother  shall  take  the  estate,  and 
the  mother  being  also  dead,  the  paternal  grandmother  shall  take  the 
heritage" — as  the  mother  succeeds  on  the  death  of  the  father,  so  by 
the  rule  of  analogy  the  succession  devolves  on  the  paternal  grand- 
mother in  default  of  the  paternal  grandfather.* 

Legal  opinions  delivered  in,  and  admitted  by^  the  several  Courts  of  Judi- 
cature, and  cwamined  and  approved  of  by  Sir  William  Macnaghten, 
Q.     A  minor  dies,   leaving  his  sister,  his  paternal  uncles  and  his 
father's  mother.     In  this  case,  according  to  law,  which  of  these  in- 
dividuals  is  entitled  to  succeed  him  by  right  of  inheritance  ? 

R.     His  paternal  grandmother    is  exclusively  enti- 

mother  excludes  a     tied  to  the   succession.      The   sister  and   the  uncle 
sister  and  uncle.  ,-.11      1 

are  excluded  by  her. 
To  this  eflfect  is  the  text  of  Manu  cited  in  the  Dii/a-bhaga  and 
other  authorities  :  "  Of  a  son  dying  childless  (and  leaving  no  widow,) 
the  mother  shall  take  the  estate ;  and  the  mother  also  being  dead* 
the  father's  mother  shall  take  the  heritage. "t—Macn.  H.  L.  Vol.  II. 
Ch.  I.  Sect.  4,  Case  4,  (p.  64.) 

^  Dot.  Kra,  Sang.  p.  19.  Vide  DcC.  T.  San$,  p.  61;--Coleb,  Dig.  Vol.  HI.  p.  628;-- 
Elb.  Iq.  pp.  79,  80. 

t  This  is  agreeable  to  the  law  of  Bengal,  according  to  the  order  adopted  bj  SrC-kriskna 
in  the  DttyaS^krama-Mangrahay  which  is  universally  admitted  to  be  the  most  eminent 
authority  in  that  province.— SCacn,  H.  L,  Vol  II,  p,  64. 
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Q.  An  Unmarried  person,  possessed  of  Bome  immovable  property, 
which  has  descended  to  him  from  his  father  and  grandfather,  died 
leaving  an  adult  sister,  whose  husband  is  living;  a  paternal  grand- 
mother,  and  several  paternal  uncles  him  surviving.  In  this  case, 
which  of  the  claimants  is  entitled  to  inherit  ?  Supposing  the  grand- 
mother  to  have  died  before  the  other  individuals  specified  in  this  case, 
which  of  the    survivors  is   entitled  to  succeed  to  the  property  ? 

The     eUinuiDto     *•     If  any  person,  being  in  possession  of  certain  an- 

Su*     a  ^^     cestral  immovable  property,  die,  leaving  a  sister  him 

gimBdmocher.    and     surviving,  whether  she  be  a  minor  or  an   adult,  and 
paiernai      ancles  ;  ^  * 

the  gnuidmother  £■  whether  she  have  a  husband  living  or  be  a  widow 
such  sister  cannot  inherit.  Her  sons  may  legally 
inherit ;  but  it  appears  from  the  question,  in  this  case,  that  the  sister 
is  destitude  of  male  issue ;  consequently  the  grandmother  is  entitled 
to  the  succession,  and  if  she  die  before  the  other  individuals  men- 
tioned  in  the  question,  then  the  succession  should  devolve  on  the 
paternal  uncles.  This  opinion  is  consonant  to  the  D&ya-bk&ga,  its 
commentary,  the  Ddya-krama'tanffraha,  VivMa^bhangarnava,  and  other 
authorities.— Macn.  H.  L.  Vol.  II.  Ch.  I.  Sect.  VI.  Case.  13, 
(pp.  97,  98.) 

O&SG  ^^  ^^^  ^^^  ^^  Srimati  Joy-fnani  Ddsl  and  others 

bcttring    on     the     against  Attna^ram  Ghose  and  KilA-chand   Ghose,   it 

TyaraithaNo.  99.  ° 

seemed  to  be  agreed  that  if  Shambhu-cfiander,  the 
SOD  of  Gangd'Charan,  by  his  wife  Joyd  Dasi,  (who  died  before  her 
huaband,)  had  died  in  the  life  time  ctf  his  father,  then  Joy-mani  the 
surviving  wife  of  Ganga'Charan  would  have  been  entitled  to  his  estate ; 
bat  Shambhu-chander  having  survived  his  father,  it  was  held  that  his 
father's  estate  vested  in  him,  and  that  Joy-mani  (not  being  his  mother 
although  a  wife  of  his  father)  could  not  take  from  him  (SAambhu- 
chander;)  hut  that  his  father's  mother  Carund-moyi  was  his  heir, 
and  that  Joy^maifi  has  a  right  to  maintenance  out  of  her  husband's 
estate,  and  may  follow  it  for  the  purpose  of  obtaining  her  right  into 
the  hands  of   Carund^moyu — Macn.  Cons.  H.  L.  pp.  64 — 68. 

VvaviuithR^   ^^'     ^^^^^^6  ^^^  paternal  grandmother,  the  suc- 
cession devolves  on  the  father's  own   brother.* 

*  Di£,  kra.  fang.  p.  19  &20;-/><r  hh(i.  p.   225;*Coleb.  Dig,  VoL  III.  p.  528; 
Mmo.  H.  L.  Vol.  1.  pp.  29,30  ;-Blb.  In.  p.  79. 

37 
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^   1 00.     In  default  of  the  father^s  own  brother,  the 
Vyavastha .  Other's  half  brother  is  heir.* 

For  they  present  to  the  paternal   grandfather  and 
great-grand&ther  of  the    late  owner  two  oblation- 
cakes  in  whidi  the  owner  participates.* 

Admitted  legal  oyinian  approved  of  iy  Sir  William 
Macnaghten. 

Q.  A  person  died,  leaving  his  paternal  grandmother,  two  pater- 
nal  uncles,  and  an  uterine  sister,  about  25  years  of  age,  whoae  hus- 
band is  aged  about  35,  by  whom  she  has  two  daughters,  the  one  five 
and  the  other  three  years  old ;  and  there  is  a  probability  of  her  having^ 
male  issue.  In  this  case,  which  of  the  abovenamed  individuals  b 
entitled  to  inherit  the  estate  of  the  deceased?  If  the  probability  of 
the  sister's  bearing  male  issue  be  a  bar  to  the  succession  of  the  other 
daimants,  and  the  grandmother  be  dead ;  in  this  case,  whether  should 
the  management  of  the  estate  be  confided^  in  the  mean  time,  to  the 
paternal  uncles,  or  to  the  sister  ?  Supposing  the  sister  to  have  no  male 
issue,  and  that  the  possibility  of  her  having  any  is  extinct ;  in  this 
case,  who  is  entitled  to  the  succession  ? 

„  .„  ^  ^  B.  Supposing  the  deceased  to  have  been  survived 
nal  grandmotber,  by  his  paternal  grandmother,  two  paternal  undea, 
BuocSdTbut^AeS     *^^  ^^'^  uterine  sister,   who  is  likely  to  have  male 

SSSw  ^he^'SSS  ^"^^^  ^^^^'  ^^  ^^^  ^^^  ^^  ^^^  grandmother,  the 
■ubieqaaotiy  imye  uudes  who  coitfer  benefit  to  the  deceased  on  offer- 
ing the  fiineral  cake  to  his  grandfather  and  great 
fiprandfather  are  entitled  to  the  property  left  by  him ;  and  if  the  sister 
have  no  male  issue,  they  (the  undes)  are  the  successors,  the  right  of 
inheritance  being  then  unqualified.  Consequently  the  management 
should  be  confided  to  them,  and  not  to  the  sister,  for  she  oannot  by 
law  be  considered  as  heir  to  her  brother.  But  whenever  a  son  may 
be  bom  to  her,  he  will  be  entitled  to  succeed  to  the  property  .f  This 
opinion  is  conformable  to  the  Ddj/a^bhdga,  Diya-krama-sangraha,  the 
Commentary  on  the  DdyaJfbdga  and  other  authorities. 

•  D(C,  6A(r,  p.  125;— Cofeb.  Dig.  Vol.  III.  528  ;— Macn.  H.  L.  Vol.  I.  p.  30. 
t  ThU  vpmmuiha  if  comet  esoopt  tha  last  part,  vis.    *  Bat  wheneTer  a  ton  be  bore 
to  her  bt  will  b«  eotitled  to  succeed  to  the  pii^erty/    9et  ante,  p.  246. 
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Auikoriiie$  :^^ 

The  DAya-hhiga : — 'The  paternal  uncle  is  indeed  a  giver  of  obla- 
tions to  the  grandfather  and  great-grandfiEither  of  the  proprietor/' 

The  DSya^krama^Bongraha: — ^'Failing  the  paternal  grandmother* 
the  uncle  auceeeds ;  Irar  he  presents  (two)  oblations  to  the  paternal 
grandfather  and  great  grandfather  of  the  deceased  owner.'' 

The  commentary  on  the  Diga^bhdga  r — "The  sister  is  excluded  from 
the  succession,  because  she  is  no  giver  of  oblations  at  periodical  obse- 
quies^ being  disqualified  by  sei^.'* 

**  They  who  are  bom,  and  they  who  are  yet  unbegotten,  and  they 
who  aiw  actually  in  the  womb,  all  require  the  means  of  support;  and 
the  dissipation  of  the  hereditary  maintenance  is  censured." — Calcutta 
Court  of  Appeal,  February  14th,  1827.  Macn.  H.  L.  Vol.  XL  Ch.  I. 
Sect.  6,  Case  14.  pp.  98,  99. 

^  101.  In  default  of  the  father^shalf  brother, 
vyaviwuifli .  gmjcession  devolves  on  the  son  of  the  father's 
whole  brother.* 

^  102.  Failing  him,  it  devolves  on  the  son  of  the 
father's  half  brother.* 


VyavastbA 

RXASON. 


For  they  present  to  the   (deceased)   owner's  grand-^ 
father  and  great  grandfather  two  oblation-cakes  in 
whidi  the  owner  participates. — See  Da.  kra.  sang.  p.  20. 


Bimala  Debi  versus   GokuUndth  and  Naba^kishor. 

QaSe  ^^^  Zemindaree  of  Raja  Hari-nAtk  had  gone  to  the 

*'*"SV*J^?^'^^     eldest  sons  according  to  the  usage  of  the  family  suc- 

YsstSsfio.  101.  .      *       t  ^  1  1  1       • 

cessively,  but  after  the  great  grandson  male  issue 
failing,  it  went  according  to  the  Hindu  law  to  his  widow ;  on  whose 
death,  the  sons  of  the  brother  of  her  husband's  father  took  posses- 
sion. At  the  suit  of  the  grandson  of  the  second  son  of  Hon-na/i, 
held  that  at  the  demise  of  the  widow  of  the  grandson  of  the  eldest 
son  of  Hari-naih,  not  the  plaintiff,  but  the  above  parties,  as  nearest 
relations,  had  right  to  succeed. — 2nd  January,  1800.  S.  D.  A.  R. 
Vol.  I.  pp.  29—81.  . 

^    •  B^tDd.hrtk.  uoig.  p.  D^*  bM.  p.  125i-Colob.  Dig.  Vol  HI,  p.  528 ;  Maon,  fl.  t, 
V0L  L  ^  38. 


292  VYAVASTHX-DARPANA. 

103.     In  default  of  the  son  of  the  father's  half 
vya  apSuna    brother,  the  right  devolves  on  the  grandson   of 
the  father^s  whole  brother.* 
„  .,     X    104.     After  him,   on  the  grandson  of  his  half 

Vyavastha.  ^^^^t^^. 

For  they  also  offer  to  the  (deceased)  owner's  grand- 
father (one)  oblation-cake  in  which  the  owner  parti- 
cipates.— See  J)d.  kra.  sang.  p.  21. 

,^y  105.     In  default  of  him  (the  paternal  uncle's 
y  '  grandson)     the     succession   devolves   on   the 

grandfather's  daughter's  son.f 

Because  he  presents  to  the  paternal  grandfather  and 
BASON.  great  grandfather  of  the  late  owner  oblation-cakes^ 

in  which  the  deceased  owner  participates. — Da,  kra.  sang,  p,  2 1 . 

Although  the  gra  ndfather's  daughter's  son  by  presenting  two  obla- 
tion-cakes in  which  the  owner  participates  confers  greater  benefit 
than  the  uncle's  grandson^  who  presents  but  one  obl«tioB-cake  in 
which  the  owner  participates,  yet  nevertheless  the  right  of  succession 
devolves  (in  the  first  instance)  on  the  uncle's  grandson,  because  he 
has  stronger  claim  by  virtue  of  his  relationship  to  the  deceased  owner  in 
the  degree  termed  [sagotra)  'sapinda.' — Vide  Da.  Kra.  Sang.pf.  21,22. 

^  106.  In  default  of  the  paternal  grandfather's 
vyavas  •  ^j^ughter's  son,  the  paternal  uncle's  daughter's 
son  succeeds.J 


*  D(£.hra,  «(Mijr.  p.  20;— Z)i.    T.   Sant.  p.   61;— Coleb.  Dig.   Vol.III.   p.  528;- 
i>(r.  »A(r.  p.  215. 

t  Da.  kra.  tang.  p.  21,— Dec.  bha.  p.  225;— Colcb.  Dig.  Vol.  IIL  p.  528;— Maon.  H. 
L.  Vol.  I.  pp.  29,30. 

In  the  succession  of  the  paternal  gnindfiaLMier*8  son,  grandson,  and  great  grandson, 
the  distinction  must  be  admitted  as  before,  in  respect  of  their  r^ation  to  the  (late  pro- 
pjrietor's)  father  by  the  whole  or  half  blood,  because  the  paternal  grandmother  shares 
the  faneral  cakes  offered  bj  her  descendants,  and  the  wife  of  a  paternal  grandfather  does 
not  share  in  the  oblations  presenl^ed  by  the  descendants  of  another  wife  of  her  hasband: 
but  no  distinction  is  taken  in  the  case  of  dauj^hter^s  son;  because  the  maternal  grand- 
mother does  not  share  in  the  oblation-cake  offered  by  her  daughter's  son. — Coleb.  Dig. 
Vol.    III.  pp.  428,  429. 

t  D<£.  kra.  sang.  p.  22;--Macn.  H.  L.  Vol.  I.  p.  29;— Elb    In.  p.   83.     Sec  the 
remarks  on  the  Succcfssbn  of  the  brother's  daughter's  son.     Ante,  pp.  275,279  etseque. 
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Because  he  presents  two  oblation-cakes  in  which  the 
deceased    owner  participates,  namely,   the  owner's 
paternal  grandfather  and  great  grandfather. — Di.  kra.  sang,  p.  22. 

Admitted  legal  opinion  selected  and  approved  of  by 
Sir  William  Macnaghten, 

Q.  A  (a  Hindu)  died  leaving  a  widow  and  a  father.  Subsequent- 
ly the  father  died,  leaving  a  widow  (B,)  not  the  mother  of  A,  a 
minor  son  (C,)  and  a  sister's  son  (D.)  Afterwards  C  died  childless. 
Subsequently  to  C's  death,  the  widow  (B)  took  possession  of  the  pro- 
perty left  by  the  father,  and  executed  a  will  assigning  over  the  entire 
property  to  her  husband's  sister's  son  (D,)  and  died  without  putting 
the  legatee  into  possession  of  the  property  willed  away.  In  this  ca&e, 
is  the  willj  according  to  the  law  as  current  in  Mithila  and  Bengal, 
▼alid  and  Innding  ?  On  the  other  hand,  supposing  no  will  to  have 
been  ezecntedj  does  the  property  in  question  go  to  the  sister  s  son  of 
A's  fkfcher,  or  to  his  widow,  by  right  of  inheritance  ? 

Aoeoidiitt  to  the  ^-  Supposing  A  to  have  died,  leaving  a  widow  and 
^em^^^'  fether,  and  the  father  to  have  died  subsequently, 
ga),  tiie  &tber*ssu-     leaving  a  widow  (B.)  being  the  step-mother  of  the 

ter'i    eon     b    the  ®  >    j/  »  r 

eishteenth    in  the     deceased  A,  a  minor  son  (C,)  and  a  sister's  'son  (D,) 

^^t'^^^^lX^'Sil     and  the  minor  C  to  have  died  childless,   and  subse- 

}XZ^-^  current  in     quently  to  this,  the  widow  of  the  father  to   have  en- 

MithilA  end   Bena-      ,  , 

rea,  he  is  not  enti-     joyed  the  property    in   question,  to  have  assigned 

inoe  eo  long  as  it  to  her  husband's  sister's  son  (D)  by  the  execution 
iS^ntiie,  ^Shi?h  ^f  *  ^11  ^^  ^s  favour,  but  to  have  died  without  put- 
term   Includes    all     ^ne  D  into  possession  of  the   property  therein   spe- 

thoee        descended         .  ^  ^      ...  ,.  ,      T 

from  the  flame  pri-     cified  ;  in  this  case,  according  to  the  law  as  current 

»  the  fourteenth  i^  Mithila  and  Bengal,  the  will  cannot  be  held  to 
8«*»«»*»^"'  be  valid  and  binding.     And  the  heirs  who   are  -enti- 

tled to  succeed  to  the  property  may  be  thus  enumerated.  The  widow 
of  the  first  deceased,  (A,)  who  died  before  his  father,  is,  according 
to  the  law  as  current  in  Mithila  and  Bengal,  competent  to  inherit  her 
husband's  property,  supposing  it  to  have  been  divided  and  separa- 
ted from  that  of  his  co-heirs.  If  the  property  was  held  in  joint  te- 
nancy, his  widow,  according  to  the  law  as  prevalent  in  Bengal,  is 
entitled  to  succeed  to  that  portion  which  was  her  husband's  share ; 
but,  according  to  the  law  as  current  in  Mithila,  she  would  not  be 
entitled  to  succeed  even  to  this,  for  the  law-expounders  of  that  School 
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declare,  that  the  widow's  right  of  socoeBsion  depends  on  the  partition 
of  the  joint  stock,  partition  being,  according  to  them^  the  sole  cause 
of  creating  individual  proprietary  right.  Therefore  of  A's  property^ 
so  much  as  was  not  his  vibhakta  or  divided,  and  a^idhirana  or  ex- 
clusive property,  according  to  the  law  as  current  in  Mithila,  and 
so  much  as  was  not  his  individual  proportion,  or  his  share  of  the  joint 
property,  according  to  the  law  as  current  in  Bengal,  wiU  on  the  death 
of  the  first  deceased  son,  (A,)  devolve  entirely  on  his  father,  even 
though  his  widow  was  living.  On  the  death  of  the  fiither,  the  whole 
property  to  which  he  (the  father)  succeeded,  should  have  dendved  on 
his  minor  son  (C.)  At  the  death  of  such  son  leaving  no  child,  his 
property  should  have  devolved  on  his  next  heir,  that  is,  according  to  the 
law  as  current  in  Mithila,  in  de&ult  of  heirs  from  the  widow  down 
to  gentiles,  on  his  father's  sister's  son,  he  being  ranked  among  the 
cognates;  and  not  before:  but  according  to  the  law  as  eunrent  in 
Bengal,  in  default  of  heirs  from  the  widow  down  to  the  gnmdftther's 
grandson,  the  father's  sister's  son  is  entitled  to  the  sucoeseion,  he 
being  the  grandfather's  daughter's  son. 

This  opinion  is  conformable  to  the  FiviUta-chinid-mani  and  other 
authorities,  as  current  in  MUkili,  as  well  as  to  the  D6iya*bkdga  and 
other  law  tracts,  as  prevalent  in  Bengal. 

Authorities  :— 

1.  The  passage  of  the  Mahd^bharata  cited  in  the  Vivada-ehinid- 
mani,  DAya^bhdga,  and  other  authorities.  (See  ante,  p.  48.) 

2.  ^'The  term  ^waste'  means  to  givCi  sell,  or  make  other  aliena- 
tion at  pleasure." — Vwddarchmti-mam. 

3.  The  text  of  Vishnu  cited  in  the  Vivida-chvUd^mani  and  other 
law  tracts : — ^'The  wealth  of  him  who  leaves  no  male  issue,  goes  to 
his  wife ;  on  failure  of  her,  to  his  daughter ;  failing  her,  to  his  mo- 
ther;  in  her  default,  to  the  father,  and  so  forth." 

4.  'T^his  rule  applies  to  the  husband's  divided  property :"—  Vtvida- 
chintd'tnani. 

5.  "Therefore  the  doctrine  of  Jiiendriya,  who  aflSrms  the  right 
of  the  wife  to  inherit  the  whole  property  of  her  husband,  leaving  no 
male  issue,  without  attention  to  the  circumstance  of  his  being  sepa- 
rated from  his  co-heirs  or  re-united  with  them,  (for  no  such  distinc- 
tion is  specified;)  should  be  re8pected,"'^JD^y€-Mi|^a. 
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6«  ''On  failure  of  gentUes,  the  cognates  are  heirs.  Cognates  are 
of  three  kinds ;  related  to  the  person  himself,  to  his  father,  and  to  his 
mother ;  as  is  declared  by  the  following  text  of  Jagnyavalkya  :  '  llie 
sons  of  his  own  father*s  sister,  the  sons  of  his  own  mother's  sister, 
and  the  sons  of  his  own  maternal  ancle,  most  be  considered  as  his 
own  cognate  kindred.  The  sons  of  his  father's  paternal  aunt,  the 
sona  of  his  Cstiier's  maternal  aunt,  and  the  sons  of  his  father's  mater- 
nal nnde,  must  be  deemed  his  father's  cognate  kindred.  The  sons 
of  his  mother's  paternal  aunt,  the  sons  of  his  mother's  maternal  aunt, 
and  the  sons  of  his  mother's  maternal  uncle,  must  be  reckoned  his 
mother's  cognate  kindred.  This  must  be  understood  to  be  the  order  of 
suocessioB  here  intended." — Vwdda-ehmtA-'mani. 

7.  The  following  is  a  text  of  the  D&ya-bhdga  : — ''The  succession 
of  the  grand&thei^s  and  great  grandfather's  lineal  descendants,  in- 
cluding the  danghter's  son,  must  be  understood  in  a  similar  manner 
according  to  the  proximity  of  the  funeral  offering." 

8.  In  the  case  of  non-partition,  the  text  of  Sankhya  cited  in  the 
V^Ada-ehmiA^mani  applies :  "To  the  childless  wives  of  brothers  and 
of  sons,  strictly  observing  the  conduct  prescribed,  their  spiritual  parent 
must  allot  mere  food,  and  old  garments  which  are  not  tattered." 

Sudder  Dewanny  Adawlut.  December  18th,  1826.  MunL  Hariyi 
£t6«  versus  Bhavdni-ldl.  Macn.  H.  L.  Vol.  11.  Ch.  1.  Sect.  6,  Case 
11.  (pp.  91-94.) 

bemring!^  Musst.  Su'lakkhyani  versus  Rim-duUl  pande.—27ih 

~»hi  No.  106.  May,  1817.  S.  D.  A.  R.  Vol.  I,  p.  324.  Siee  ante,  p.  254- 

On  the  succbbsion  ob  thb  patbrnal  great  grandfather, 

GREAT  grandmother,  AND  THEIR  DESCENDANTS. 

^  1 07.    Fidling  the  paternal  uncials  daughter^  son 
VyftVflSUiai  •  jj^^  paternal  great  grandfather  succeeds.* 


Because  the  (late)  owner  participates  in  the  oblation 
Kbason.  oflferdto  the    paternal   greatgrandfather;  and  also 

because  of  the  analogy  above  mentioned. — Di.  kru.  sang.  p.  22. 

•  2Xr  ftr«.  foNf.  p.  12;— 2>ir.  7*.  p.  61  ;'*Coleb.  Dig.  VoL  III»  p,  528;— Macn.  H.  L. 
VoL  I.  pp.  29  k  80, 
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Vyavastha'.   *^^'      Failing  him,  the  paternal  great  grand- 
mother is  entitled  to  succeed.* 

Because  she  shares  the  oblation-cake  offered  by  her 

great  grandson.    This  observation  of   Jimuia^vahana 

and  Raghu-nandana  should  be  respected.— Coleb.  Dig.  Vol.  III.  p.  529. 

Vvavastha^   '  09.     if  she  be  dead,  the  paternal  grandfather's 
^  own  brother,   his  half  brother,  their  sons  and 

grandsons  are  successively  heirs.f 

For  they  offer  to  the  owner's  paternal  great  grand- 
father   an  oblation-cake  in  which  the  owner  par- 
ticipates.— See  DA.  kra,  sang,  p.  22. 

Mttsst.  Mahadd  versus  Musst.  Kalydni  and  others. 
Case  ^^  ^^^  decease  of  a  widow  who  inherited  her  hos- 

v^thkVo"  1^9^^"  ^^^*^  ^**^»  *^^  grandson  of  the  brother  of  the 
husband's  grandfather^  as  collateral  kinsman^  is  en- 
titled to  the  estate^  and  he  dying  before  the  suit  was  decided,  a  decree 
was  passed  in  favour  of  his  daughters  as  his  heirs.— 14th  March,  1803. 
S.  D.  A.  R.  Vol.  I.  p.  62.     See  ante,  p.  69. 

^  4-1*    "   ^  ^^'    ^^^*  succeeds  the  paternal  great  grand- 

Vyavastha  .  f^^^^^,^  daughter's  son.f 

Since  he  presents  an  oblation,  in  which  the  deceased 
owner  participates,  namely,  to  the  owner's  paternal 
great  grandfather. — Di^  kra.  sang.  p.  23. 

♦  Dof.  r.  sant.  p.  61;— Da",  kra.  sang,  p.  22;— Macn.  H.  L.  VoL  I.  pp.  20  &30. 

It  must  not, be  argued,  that  in  the  want  of  a  positive  text,  the  succession  of  the- 
paternal  great  grandmother  is  forbidden  by  the  general  maxim:  "  wealth  was  conferred 
for  the  sake  of  defraying  sacrifices;  therefore,  distribute  it  among  honest  persons,  not 
among  women,  ignorant  men,  and  each  as  neglect  their  duties."  A  man  shonid  not. 
afiirm,  of  his  own  authority,  that  no  such  special  ordinance  exists;  for  the  ocean  ol  tha 
law  has  not  been  traversed. --Co leb.  Dig.  Vol.  III.  p.  529. 

+  See.  Dtf.  kriC.  Sang,  pp.  22,  23;— Db".  bhd.  p.  225;— Coleb.  Dig.  Vol.  IIl.p.  628;- 
Macn.  H.  L.  Vol.  I.  p.  29;— Elb.  In.  p.  80 

Here  again  a  distinction  must  be  admitted  in  the  succession  of  the  paternal  great 
grandfather's  son,  son's  son,  and  g^'^^^  son's  son  according  to  their  relation  to  the  pater- 
nal grandfather  by  the  whole  or  half  blood  ;  but  not  in  the  instance  of  hia  daughter't 
•on.— Coleb.  Dig.  Vol.  III.  p.  529. 


Reason. 
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_  ^  III.  Next  the  succession  devoWes  on  the  pater* 

yavasuia  .  ^^  grandfather's  brother's  daughter's  son  * 

Authority      For  he  presents  an  oblation  in  which  the  deceased 
WITH  EBASOM.       owner  participates^  namely^  to  the  owner's  paternal 
great  grandfather. — D6.  kra.  mng.  p.  23. 


On  the  succession  of  the  maternal  grandfather 
and  the  rest. 

To  intimate  that  on  failure  of  lineal  descendants  of  the  paternal 
great  grandfather,  down  to  the  daughter's  son^  who  might  have  pre- 
sented oblations  in  which  the  deceased  would  participate^  the  mater- 
nal nnde  shall  inherit  in  consequence  of  the  proximity  of  the  obla- 
tions, as  presenting  offerings  to  the  maternal  grandfather  and  the 
rest,  which  the  deceased  was  bound  to  offer,  JXgnyavalkya  employs 
the  term  ''cognates  {bandhu'^)  But  Maku  indicated  it  only  by  a 
passage  declaratory  of  succession  according  to  the  nearness  of  the 
oblation.  Since  the  maternal  uncle  and  the  rest  present  three  obla- 
tions to  the  maternal  grandfather  and  other  ancestors,  which  the 
deceased  was  bound  to  offer,  therefore,  the  property  should  devolve 
on  the  maternal  uncle  and  the  rest :  for  it  is  by  means  of  wealth  that 
a  person  becomes  a  giver  of  oblations.f  Here  also,  as  in  the  instance 
of  father  and  paternal  kinsvuen,  if  the  maternal  grandfather  be  liv- 
ing, he  is  heir;  on  failare  of  him^  the  maternal  uncle  and  other 
maternal  kindred  succeed  in  order.  J     Consequently, — 

^112.  In  default  of  the  paternal  grandfather's 
vyavaSbJia .  brother's  daughter's  son,  the  maternal  grand- 
father (of  the  late  owner)  succeeds.^ 

Vyavastha^.   1 13.     in  his  default,  the  maternal  uncle.^ 

„  1 14.     Failing  him,  his  6on.§ 


♦  D<£.  kra,  tang,  p.  28;— Macn.  H.  L.  Vol.  I.  p.  29>— Elb,  In.  p.  80.  See^the  remarks 
on  the  Boceession  of  the  brother's  daaghter's  son.     Ante,  pp.  275,  279  et  segue. 

f  Dif.  bh(£.  p.  216.  t  T)<£.  T,  Sans.  p.  61. 

I  D^.  kra.  tang,  p.  18;^D^.   7.  Sant.  p.  61;^Coleb.  Dig.  Vol..  HI.  p.  598;^Macu. 
H.  L,  Yol.  I,  p.  90;--Elb.  In.  p.  80.    Tide  Dcf.  bhi£,  p,  216. 

38 
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^115.     If  he  be  dead,  the  grandson  of  the  mater- 
ya  astna .  ^^j  uncle  is  heir.* 

-  - ,  .^^^  For  these  two  texts  of  Manu — "To  three  must  li- 
^  *  bation  of  water  be  given  at  their  obsequies :  for 
three  is  the  oblation-cake  ordained;'*  and — *'to  the  nearest  sapinda 
the  inheritance  next  belongs/' — which  declare  that  succession  to  the 
estate  (of  the  deceased)  is  to  take  place  according  to  the  order  of 
proximity  of  benefits  conferred  on  the  deceased  owner,  propound  the 
right  of  the  above-named  to  succeed ;  and  the  sole  object  of  the  intro- 
duction of  the  two  texts  above  cited  in  a  treatise  on  inheritance  is 
to  show  that  the  right  of  succession  to  the  estate  occurs  according  to 
the  order  of  benefits  conferred  on  the  deceased  proprietor :  otherwise 
the  insertion  of  these  texts  in  a  treatise  on  inheritance  would  have 
been  useless. — DA.  kra.  sang.  p.  24. 

_.  ,  116.     In  default  of  the  maternal  uncle^s  grand- 

yavasina.  ^^^^  jj^^  maternal  grandfather's  daught- 

er's son  succeeds.* 

*'  H  7.     Failing  him,  the  maternal   great  grand- 

father.* 

"  118.     In  default  of  him,   his   son  (succeeds.^) 

'*  119.     If  he  be  dead,  the  maternal  great  grand- 

father's grandson.* 

'^  120.     In  his  default,  the  maternal  great  grand- 

father's great  grandson  succeeds.* 

*'  121.     Then  succeeds  the  son  of  the  daughter  of 

the  maternal  great  grandfather.* 

"  1 22.     In  default  of  him,  the  maternal  great  great 

grandfather  is  heir.* 

**  123.     Failing  him,  his  son. 

*'  124.     In  his  default,  the  grandson  of  the  mater- 

nal great  great  grandfather:* 

"  125.     If  he  be  dead,  the  great  grandson  of  the 

maternal  great  great  grandfather  (is  heir.*) 

•  J)<r*ra  tang,  p.  24;— Coleb.  Dig,  vol,  III.  p,  529  ,-^Macii,  H.  L.  Vol.  I.  p.  »;— 
Elb.  In.  p.  80,-Vido  Dis  bha,  p»  21«. 
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Vvavftstha.^    ^26.     Next  succeeds  the  maternal  great  great 
yavasuia .  grandfather's  daughter's  son.* 

Admiited  legal  opinion  selected  and  approved  of  by 
Sir  fTUliam  Macnaghten, 
GL  A  widow  of  the  Kshatriya  tribe,  who  was  in  possession  of 
her  husband's  estote,  died  childless,  leaving,  as  the  only  claimant  to 
the  property,  her  hnsband's  maternal  uncle's  son.  In  this  case,  is 
the  individual  above  alluded  entitled  to  inherit  the  property  left  by  the 
widow,  by  reason  of  there  being  no  other  natural  heir  or  adopted  son  ? 

The      maternal     ^*     ^^  ^^^  widow  of  the   childless  man  in  question 
^^d^iMl^'^f     *®^  P^»*«wed  of  her  husband's  estate,  leaving  her 

slstei^eeoii,aiocord.     husband's  maternal  unde's  son,  and  there  be  no  one 

ing  to  the  Miu£h' 

tkar€s  but  aeeord>     ^^  her  husband*s  heirs  surviving  down  to  the  mother's 

!^yj-^ff^     sister's  son,  then,  according  to  the  series  of  heirs 

^\  ?^u  ^^     enumerated  in  the  MUdkshari  and  other  authorities 

anuioritifle  be  laQke 

immediately    after     current  in  the  western  provinces,  and  if  there  be  none 
da.  *     surviving  down  to  the  maternal  unde,  according  to 

the  series  of  heirs  as  enumerated  in  the  Difja-krama' 
BOMgraha  of  Srukrishna  Tarkdlankdra,    Vivadirnava-getu,  and   Fivdda- 
bhangirnava,  which  prevail  in  Bengal,  and  if  there   be  none  surviving 
down  to  the  mother's  sister's  son,  according  to  the  series   of  heirs  as 
enumerated  by   Sri-krishm  Tarkdlankdra  in  his    commentary  on  the 
Ddga-bhdga^f  then,  agreeably   to  these   three   authorities,  the  entire 
property  left  by  the  deceased  widow   will  devolve  on  her  husband's 
maternal  uncle's  son,  he  being  ranked  among  the  A  Ima-bandiu,  or  own 
cognate  kindred,  provided  at  her  death  she  left  no  adopted  son.     This 
opinion  is  consonant  to  the  Mitakahara  and  other  authorities  as  cur- 
rent in  the  western  provinces,  as  well  as  to  the   Dij/a-bh&ga,  the  com- 
mentary by  Sri^krishria  Tarkalanknra  on  the  Ddya-bhaga,  the   Diya- 
krama-sangraha,  Viv&dirnava-setu,   Vivada-bhangdrnava,  and  other  law 
tracts  as  prevalent  in  Bengal. 


*  Dd  bn^.  Sang.  p.  34;— Coleb.  Dig.  Vol.  lU'  p.  529;-Macn.  H.  L.  Vol.  I.  p.  29;— 
£U».  la.  p.  80.  Vide  Da",  bhit.  p.  216. 

^  This  >e  t  mUtake.-See  the  latter  part  of  the  KoU  at  page  271. 
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Authorities  ;— 

1.  The  text  of  Jagnyavalkya  dtcd  in  the  above  authorities 
See  ante,  page  23. 

2.  '^  On  failure  of  gentiles^  the  cognates  are  heirs.  Cognates  are 
of  three  kinds ;  related  to  the  person  himself,  to  his  father,  or  to  his 
mother.  (See  ante,  p.  295.)  Here^  by  reason  of  near  aflSnity,  the  cognate 
kindred  of  the  deceased  himself  are  his  successors  in  the  first  instance. 
On  failure  of  them,  his  father's  cognate  kindred ;  or  if  there  be  none, 
his  mother's  cognate  kindred.  This  must  be  understood  to  be  the 
order  of  succession  here  inteniei."-^Miidkshard. 

8.  '*  On  failure  of  any  lineal  descendant  of  the  paternal  great  grand- 
father^ down  to  the  daughter's  aon^  who  might  present  oblations  in 
which  the  deceased  would  participate ;  to  intimate  that,  in  such  case^ 
the  maternal  uncle  shall  inherit  in  consequence  of  the  proximity  of 
oblations,  as  presenting  offerings  to  the  maternal  grandfather  and  the 
rest,  which  the  deceased  was  bound  to  offer,  Jagnyavalsta  employs 
the  term  '*  cognates  {bandhuY—Daya'bhdga. 

4.  Failing  him  (the  maternal  grandfather,)  the  maternal  uncle : 
(in  default  of  him,)  his  son  ;  and  (on  failure  of  him,)  his  grandson. 
In  default  of  the  maternal  uncle's  grandson,  the  maternal  grands- 
father's  daughter's  son  succeeds. 

5.  The  succession  devolves  on  the  maternal  unde  and  the  rest, 
who  present  oblations  which  the  deceased  was  bound  to  offer.  In 
default  of  these,  the  heritage  goes  to  the  son  of  the  owner's  maternal 
aunt ;  or  failing  him,  it  passes  successively  to  the  son  and  grandsoD 
of  the  maternal  unde.  The  commentary  by  Sri-krishna  Tarkalmnkira 
on  the  Ddya-bkdffa* 

Sudder  Dewanny  Adawlut,  May  30th,  1826.  Mussummaut  Munnoo 
Beebee  versus  GokuUchuud. — Macn.  H.  L.  Vol.  II.  Ch.  I.  Sect.  VI. 
case  12,  (pp,  95—97.) 


*  Thitva  »i»tolLe.*«-SceUieI«iUrptMaftlioaoieat  p«ge37L 
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Cabi  no.  108  OF  1854. 

Rani  Man-mahini  mother  and  guardian  of  Roy  Ridha-ballab, 

mkujTi  {Defendant^  Appellant  versus  Joy-ndriyan  Bote, 

(Plaintiff,)  Respondent. 

RAfi  Gonr-baUab  and  Har-gobinda  Ghose,  {Third party,) petitioners. 

Cask  No.  241  of  1854. 

Jojf'niriyan  Boee,  (Plaintiff,)   Appellant  versus  Rdni  Man- 
maiini,  (Defendant^)  Respondent. 

IssuBS:  — 

CaB6  ^  ^^^  plaintiff  in  this  case,   with  reference  to  the 

JUSSHSt^nsT*"  *^**™*  P^*  ^^^^  ^7  Har^gobinda  Ghose,  and  Gour- 
ballab  Roy,  entitled  as  heir  at  law  of  the  minor  sons 
of  Ishin-ehander  Sojf  to  bring  the  present  suit  to  set  aside  the  adoption 
of  RddhA4Hdlab  Ray,  and  for  possession  of  the  property  which  be- 
longed to  the  SODS  o£  Ish^n-chander  Roy,  but  which  is  now  in  the  posses- 
sion of  RAs4  Man^nuMni  as  guardian  of  her  alleged  adopted  son  ? 

If  plaintiff  be  entitled  to  bring  the  present  suit^  then  is  the  alleged 
permission  to  adopt  proved^  and  if  it  be^  is  the  adoption  under  it  a 
good  and  valid  adoption  according  to  Hindu  law  ? 

If  the  adoption  be  not  valid  under  Hindu  law,  then  is  the  decree 
of  the  Court  bdow,  awarding  to  plaintiff  possession  of  the  real  pro- 
perty with  mesne  profits  and  personal  property  according  to  his  own 
valuation  of  it  without  costs,  correct  or  not  ? 

Judgment. — 

Conmdering  the  first  point  raised  in  the  first  issue,  it  is  neces- 
sary to  state  the  relation  in  which  the  plaintiff  in  this  suit  and  the 
parties  who,  it  is  alleged,  interfered  with  plaintiff's  right  to  bring  the 
present  action,  stand  to  the  minor  sons  of  Roy  Ishdn»chander.  The 
plaintiff  is  their  maternal  uncle ;  Har-gobinda  Ghose  is  their  pater- 
nal great  grandfather's  brother^s  daughter's  son,  and  Rdjd  Gour-ballab 
is  their  great  great  grandfather's  great  great  grandson ;  without  enter- 
ing upon  the  theory  of  the  Hindu  law  of  inheritance  ;  which  was  so 
lucidly  stated  to  us  by  Baboo  Ramd-prasdd  Roy,  but  looking  solely 
to  the  authorities  on  the  subject,  there  seems  to  us  to  be  no  question 
but  that  in  the  event  of  the  faihire  of  the  adoption  set  np  by  RAm 
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the  whole  bloody  his  bob  by  a  woman  of  the  same  tribe,  hit  grandson 
and  great  grandson :  all  these  partaking  of  undivided  oblations,  are 
pronounced  ^  Sapindas*  Those  who  share  divided  oblations  are 
called  ^  Sakulyas:  '*  Male  issue  of  the  body  being  left,  the  property 
must  go  to  them.  On  failure  of  SapindoB,  or  near  kindred,  SdhdyoM^ot 
remote  kinsmen,  are  heirs.  If  there  be  none,  the  preceptor,  the  pupil, 
or  the  priest,  will  take  the  inheritance.  In  default  of  all  these,  the 
king''  (has  the  escheat.) --Boudhayana.  The  meaning  of  the  passage 
is  this :  since  (the  fourth  person  or  the  proprietor)  eigoys  the  oblation- 
cakes  presented  to  the  father  and  the  two  next  ancestors,  as  being  the 
participator  in  the  oflferings  at  obsequies :  and  since  the  son  and  other 
descendants,  to  the  number  of  three,  present  oblations  to  the  deceased  ; 
and  he,  who,  while  living,  presents  an  oblation  to  an  ancestor,  par- 
takes, when  deceased,  of  oblations  presented  to  the  same  person ; 
therefore,  such  being  the  case,  the  middle  most  (of  seven)  who,  while 
liring,  offered  food  to  the  manes  of  ancestors,  and  when  dead,  partook 
of  the  offerings  made  to  them,  became  the  object  to  which  the  oblations 
of  his  descendants  were  addressed  in  their  life-time,  and  shares  with 
them,  when  they  deceased,  the  food  which  must  be  offered  by  the 
daughter*s  son,  and  other  (surviving  descendants  beyond  the  third 
degree.)  Hence  those  (ancestors,)  to  whom  he  presented  oblations, 
and  those  (descendants^)  who  present  oblations  to  him,  partake  of 
an  undivided  offering  in  the  form  of  (piuda)  food  at  obsequies.  Per- 
sons, who  do  partake  of  such  offerings  are  Sa-pindas.  But  one  dis- 
tant in  the  fifkh  degree,  neither  gives  an  oblation  to  the  fifth  in  ascent 
nor  shares  the  offering  presented  to  his  manes.  So  the  fifth  in  descent 
neither  gives  oblations  to  the  middle  person  who  is  distant  from  him 
in  the  fifth  degree,  nor  partakes  of  the  offerings  made  to  him.  There- 
fore three  ancestors,  from  the  grandfather's  grandfather  upwards, 
and  three  descendants  frojh  the  grandson's  grandson  downwards,  are 
denominated  "  Sakulyas/^  as  partaking  of  divided  oblations,  since  they 
do  not  participate  in  the  same  offering.  This  relation  of  Sa^pindas^ 
as  well  as  that  of  Sakulyas  has  been  propounded  relatively  to  inherit- 
ance.* Thus  Sakulya  is  of  two  kinds  I. — descending,  and  II. — ascend- 
ing. The  descending  Sakulya  is  the  great  grandson's  son  and  the 
rest  down  to  the  third  degree  in  the  descending  line.  The  ascending 
SahdyQ  intends  the  great  great  grandfather,  and  other  ancestors  up  to 
the  third  degree  in  the  ascending  line^ 

•  DiT,  W(r  p.  171.  t  Dcf,  Kra,  Sang.  p.  25. 
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The  fourth  person  and  tlie  (two)  rest  share  the  lepa  or  the  remains 
of  the  oblations  wiped  oflf  with  ku$ha  grass ;  the  father  and  the  (two)  rest 
share  the  obUtion-eakes ;  the  seventh  person  is  the  giver  of  obla- 
tions ;  the  relation  of  Sofinda,  or  men  connected  by  the  oblation- 
caksi  extends  therefore  to  the  seventh  person  (or  sixth  degree  of 
ascent  or  descent.)  It  should  however  be  noticed  that  these  are  con* 
sidered  Sqpmdai  only  in  the  case  of  impurity  by  reason  of  a  kins- 
man's death ;  but  in  respect  of  inheritance^  (the  first)  three  are  as 
StipifuUu  (the  other)  three  as  Sakufyas.See  Coleb.  Dig.  Vol.  III.  p.  581. 

^  128.  Of  the  sakulyas,  the  son  of  the  great 
vyavBBuIia .  ^^^^^^  qqq  jg  gjigt  entitled  to  succeed.* 

Because  he  offers  the  remains  of  the  oblation-cake 
Reason.  ^  ^^^  ^^^^  proprietor,  his  father,  and  to  his  grand- 

f^^aier..-.See  Da.  Kra.   Sang.  p.  25. 
"VyavasCha  •  129.  Next  the  grandson  of  the  great  grandson.* 

Because  he  offers  the  remains  of  the  oblation-cake 
Kbason.  ^^  ^jjg  jj^^g  proprietor,  and  to  his  father.* 

xr     vAtttlifi.^  *^'  After  him,  the  great  grandson  of  the  great 
'  grandson.* 

Because  he  offers  the  oblation-cake  to  the  late  pro- 

Rbason.  .  .     ^ 

prietor.* 

^  131 .  On  failure  of  these,  the Sakuly as y  as  far  as 
VyaVBSUia  .  ^j^^  ^j^j^^  degree  in  the  ascending  line,  inherit 
in  due  order.* 

Because  the  late  proprietor  shares  the  remains  of  the 
Rbaso?7.  oblation-cake  wiped  off  and  offered  to  those  ancestors.* 

^  132.  Their  offspring  also  inherit  in  the  order 
'^ya^a****^  of  proximity.* 

P  Because  they  present  oblation-cakes  to  the  grand- 

father's grandfather  and  the  two  next  ancestors  who 
are  partakers  of  the  remainder  of  the  oblations,  which  it  belonged  to 
the  deceased  owner  to  make. 

♦  V!d«.  Ikf.  kra.  Smng.  p,  25;— D^.  W^.  p.  219j--Dig.  Vol.  III.  pp.  W,  ^81  ,— 
I,  H.  I,  Yol  I.  pp.  39,  30i-Blb,  la.  p.  80, 

39 
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*'Their  offspring  inherit  in  the   order  of  proximitv. 

Consecutive     or-       ,  .  i.      t         -       ,  •  i  , , ' 

der  of  the  Sokutyas  because  they  confer  benefits  by  presenting  the  obla- 
and  their  oflFspriiig.  tion-cake/'  Pn>m  this  declaration  of  Sri^krishna 
what  can  be  concluded  is,  that  the  paternal  great  grandfather  and  the 
two  next  ancestors,  and  only  those  of  their  issue  who  oflTer  the  obla- 
tion-cakes (and  not  the  remains  of  the  oblation)  succeed  in  the  order  of 
proximity.  And  their  succession  in  such  order  can  be  as  follows  : — 
first,  the  paternal  great  great  grandfather;  failing  him,  his  son,  grand- 
son, great-grandson,  and  daughter's  son,  succeed  in  order ;  in  their 
default,  the  paternal  great  grandfather's  grandfather,  his  (the  latter's) 
son,  grandson,  great-grandson,  and  daughter's  son  successively  in- 
herit; on  failure  of  these,  the  paternal  great  great-grandfather's 
grandfather,  his  son,  grandson,  great  grandson  and  daughter's  son 
inherit  in  consecutive  order.* 


•  Jagan-ndthtL,  however,  in  violation  of  thia  order,  inserts  the  snccetiion  of  the  Saku- 
lyaB  or  remote  kindred  of  the  paternal  great  great-grandfather  and  the  rest  6^e,  or  in  pre- 
ference to,  his  father  and  grandfather  who  are  his  sapinda  or  nearer  of  kin.  Thus  :— *'  On 
failure  of  these  (i.  c  ^rreat  grandson's  son,  and  the  rest,)  the  paternal  grandfather's 
paternal  grandfather ;  if  he  be  dead,  his  son  and  other  descendant  to  the  third  degree 
have  successive  claims ;  on  failure  of  these,  the  daughter's  son  of  the  paternal  grand 
other's  paternal  grandfather,  and  other  givers  of  funeral  cakes  in  the  triple  set  of  obla- 
tions, inherit  in  order  ;  in  default  of  tbcm,  the  son,  grandson,  and  great  grandson  of  the 
great  grandson  of  the  grandtiither's  grandf  <thcr,  in  the  male  line,  have  successive  claims 
aa  givers  of  the  remains  of  funeral  cakes  t(>  the  paternal  grandfather's  paternal  grand- 
father :  on  failure  of  them,  the  paternal  great  grand  fat  hcr*s  paternal  grandfather  is  heir  ; 
if  he  be  dead,  his  son,  grandson,  or  great  grandson,  in  the  male  line,  his  daughter's  sou.  the 
flon  of  the  great  grandson  in  the  male  line,  and  the  son  of  that  great  grandson's  son,  and 
the  son  of  this  last  mentioned  descendant,  have  successive  claims  as  before  ;  on  failure  of 
them,  the  paternal  greatgrandfather's  paternal  greatgrandfather,  his  son,  grandson  and  great- 
grandson,  his  daughter's  son,  the  son,  grandson,  and  great  grandson  of  this  great  grandson, 
similarly  inherit  in  order/'  (Vide.  Coleb.  Dig.  Vol  III.  p.  531.)  But  this  is  not  consis- 
tent with  the  reason  of  the  law :  ^  I.  Because  the  succession  of  the  Sakufyag  or  distant 
kinsmen  of  the  great  great-grandfather  is  recognised  before,  or  preference  to,  his  father, 
who  is  h'lB  Sapinda  or  nearer  of  kin  ;  and  IL  because  such  order  is  lepugnant  to  the 
two  texts  of  Mahu:  "To  three  must  libatioa  of  water  be  offered;  to  three  must 
oblation  of  food  be  presented,"  &c. ;  '  To  the  nearest  of  kin  the  inheritance  next  be- 
longs ;**  and  to  the  text  of  Vrihasfati,  cited  in  the  next  page,  and  also  to  the  onalogj  of 
auccession.of  the  father  and  the  rest,  (ordained  bjr  Sri*hriihna  and  other  authorities,  as 
above  given)  according  to  all  which,  the  father  of  the  great  great  grandfather  should 
aucceed  immediately  after  his  (the  latter's)  daughter's  son ;  and  the  great  great-grand 
father's  grandfather  also  should  succeed  iu  the  same  order. 
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^133.     Where  there  are  many  relatives  in  the 
vy  uilA  .  ngQi^tj^  ling^  remote  kindred,  and  cognate  kind- 

red, he  of  them,  who  ig  nearest  of  kin,  shall  take  the  property 
of  him  who  dies  without  male  issue  (i).* — Vrihaspati. 

(i)  Propinquity  of  kin  must  be  considered  with  reference  to  the 
greater  or  less  benefits  conferred  on  the  deceased  proprietor^  as  is 
confirmed  by  both  the  texts  (of  Manu)  already  above  cited.* 

Succession  of  Samanodakas. 

^    134.     If  there  be  no   such  distant  kindred,  the 
^  '  Samdnodakas,  or  kinsmen  allied  by  common  li- 

bation of  water,  inherit  (u.)t 

-      .,     .^A—      Since  they    must    be    considered  as    comprehended 
Authonly.     i„  the  term  5oih./y«.t 

(tt)  The  relation  of  Sammodakas  extends  to  the  fourteenth  person, 
in  oonformity  with  the  text  of  Vriuat  maxu  :  But  the  relation  of 
Samamodaias,  or  those  connected  by  an  equal  liljation  of  water,  ceases 
with  the  fourteenth  person/^ 

^185.     The  Samdnodakas  ^Iso  should,  like  Saku- 
VyavaSLlia .  ^^^^^  succeed  in  the  order  of  proximity  (e,) 

[e)  That  is,  by  parity  of  reason,  the  Sammodakas  in  the  descend- 
ing line  should  succeed  first  aud  then  those  in  the  ascending  line  iu 
the  due  order  of  proximity.  Conformaby  with  the  maxim, — that  the 
sense  of  the  law,  as  ascertained  in  one  instance,  is  applicable  in  others 
also,  provided  there  be  no  impediment. — See  Da.  hka.  p,  63,  Note  31. 

Succession   of  the  spiarruAL   prkceptur 

AND  THB   RESt. 

^   136.  On  failure  of  the  SamdnodakaSy  the  Xchdr- 
Vyavasuia  •  jy^  ^^  spiritual  preceptor  (0)  is  the  successor.* 

"  137.     In  default  of  him,  the  pupil  Ck.^) 


•  M.  Kra,  Sang,  p.  21  ;-Coleb.  Dig.  Vol.  IU.  pp.  530—532. 
t  IM:  ftr«.  timg.  pp.  26  &  27x—D(£.  bhi,  p.  220;-Celeb.  Dig.  Vol.  III.  pp.  530-532 
;  Colcb.  Dig.  Vol.  UL  p.  532. 


308  VYAVASTHA^DARPANA. 

For  the  text  of  Manu,   "tlie  ftpiritual  preceptor,  or 
AUulOnty-    pupil/'  ftc.  propounds  their  succession  in  order.* 

(0)  The  spiritual  preceptor  is  be  who  instructs  (his  pupil)  in  the  veda, 
after  investing  (him)  with  the  holy  thread,  whence  is  he  denominated 
'Achdrjya,'  See  Coleb.  Dig.  Vol.  III.  pp.  533,534;— Da.  kra. 
sang.  p.  27. 

(k)  A  Pupil  is  he  who  receives  instruction  in  the  veda.  Achdtjya 
18  he  who  gives  such  instruction. — Sri-krishna^t  commentary  on 
the  Daya-bhciga,  Sans.f.  238.— Fide  Coleb.  Dig.  Vol.  III.  p.  584. 

138.     On  failure  of  him,  the  fellow  student  CgJ 

Vyavastha^  .„  ^^^  ^^^^  ^^^  ^eir.*) 

A    4-l»      '^  ^^  named  in  the    text  of  Jagnyaval&ta  :  ''A  pupil 

Authority.      ^^^  ^^^^^   student,^^  &c.     See  ante,  p.  23. 

{p)  A  fellow  student  is  he  who  studies  the  veda  under  the  same 
preceptor.— See  Coleb.   Dig.  Vol.  III.  p.  534. 

^  139.  In  his  default,  the  descendants  of  the 
Vyavasuia  .  ^^^  ancient  sage,  who  are  inhabitants  of  the 
same  village,  succeed.* 

^  140.  On  failure  of  them,  men  who  are  de- 
VyavaStlia .  g^^ded  from  the  same  patriarch  and  inhabit  the 
same  village  are  the  successors.* 

A    4-I1      '^-ty      According  to  the  text  of  Gotama  :     "Persons  allied 
^ '     by  the  funeral  oblations,  family  name,   and  patri- 
archal descent  shall  take  the  heritage."* 

^141.     On  failure  of  all  heirs  as  here  specified, 
y»  astna .  ^y^^  Brdhmanas  of  the  same  village,  endowed 
with  learning  in  the  three  vedas  and  other  qualities,   are  the 
successors.* 

A    4-li    tnf  Manu  says  :  "  On  failure  of  these,  the  lawful  heirs  are 

^'  such  Brihmanas,  as  have  read  the  three  vedaa  (j)  as 
are  pure  in  body  and  mind,  and  have  subdued  their  passions.  Thus 
virtue  is   not   lost"  (L)* 

•  IH.kfm.  tmng.    pp.   2«-.28 ;— jDiT.    6W.    pp.   220,    221 ;— Coleb.   Dig.  VoL  lU. 
rp.  533  &  536;--Ste  frUcu.  U.  I*.  Tol.  I.  pp<  29,  80;—  Elb.  Id.  p.  80. 
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0)  "HMm  read  the  three  veda$;'^  t.  e.  have  atndied  all  the  (three) 
9eda$.'^rUe.  CtAeh.  Dig.  Vol.  lU.  p.  586. 

(0  Virtue,  which  would  be  extingnished  by  the  ample  enjoyment 
(of  its  reward,)  but  is  renewed  by  the  acquisition  of  firesh  merit  from 
the  drcamstance  of  his  wealth  devolving  on  Brdhmanas,  is  not  lost. 
Here  also  the  author  indicates  the  appropriation  of  the  property  for 
the  benefit  of  the  deeeased.— See  Di.  bhi.  pp.  220,  221. 

^^  ^  142.  In  default  of  them,  the  property  goes  to 
Vyavastna .  ^^^^  j^  j^g^  excepting  however  the  property  of  a 
Brdhmana.^ 

A    ¥1%    w^4^      ^*    '^^^  Manu  :  *The  property  of  a  Brdhmana  shall 
uiOnvy-     ^^^^    j^  taken  (as  an  escheat)  by  the  king  :  this  is 
a  fised  law :  but  the  property  of  the  other  classes,  on  fulure  of  all,t 
the  king  may  take.'' 

II.  BoudhXtana  :— Poison  kills  but  one,  a  Brihma%a'»  property 
(unduly  appropriated)  kills  (also)  the  son  and  son's  son:  therefore 
the  king  shall  on  no  account  take  the  property  of  a  Brihnutm.^ 

m.  Devala: — '*In  every  case  the  king  may  take  the  property  of  a 
sulgect  dying  without  an  heir,  except  the  estate  of  a  Br&hmana  ;  for  the 
property  of  afroAnuina  dying  without  an  heir  must  be  given  to  learned 
prie«ta."t 

IV.  Sankha  and  Likhita  ■ — The  property  of  a  parishad  (d)  de- 
scends to  Brdhmanas,  not  to  the  king ;  wealth  consecrated  to  the  gods, 
or  allotted  to  priests,  must  not  be  seized  by  the  sovereign,  nor  a 
depodt  c^en  or  sealed  (a,)  nor  wealth  regularly  inherited,  nor  the 
property  of  infiBmts  or  women :  thus  the  Feda  expresses :  'The  in- 
herited property  of  a  woman  must  not  be  seized  by  the  king,  nor 
(acquired)  effects  of  an  infant,  nor  the  wealth  of  a  woman  received  in 
the  six  modes  of  acquisition,  nor  the  patrimony  of  infants."  { 

(d)    The  tern  parishad  in  the  above  text  signifies  a  Brdhmana.X 
(a)    DepoaitB  and  the  rest  are  terms  employed  indefinitely :  hence 
the  property  consecrated  to  the  gods,  or  allotted  to  the  priests,  must  on 
no  account  be  taken  by  the  king,  unless  as  a  fine  or  the  like.^ 

•  D^.  kra.  sang.  pp.  27.28  ;—2)d.  bh^.  pp.  20,21  ;—Coleb.  Dig.  Vol.  III.  pp.  686,686;— 
MftCB.  H.  L.  YoL  I.  pp.  29,80  ;^Elb.  In.  p.  80. 

t  Tht  term  <aU'  intondt  at  ikr  as  SrdkmanMt,  Vide  Dt£,  hhd,  p.  228.  That  if,  on 
£uiaz«  of  all  (heiis)  iaduding  honest  or  good  Br^knumat,  Vide  Coleb.  Dig.  VoL  UI.  p.  670. 
i    Coltb.P>g.  Y9lUlVhW^699. 
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A  failure  of  the  descendants  from  the  same  patriarch  or  ancient  sage, 
as  well  as  of  Brdhmams,  mnst  be  understood  as  occuring  when  there  are 
none  inhabiting  the  village,  else  an  escheat  to  the  king  could  never 
happen.— Z><{.  bhd.  p.  221. 

_  y  1 43.     In  respect  to  the  property  of  a  Brdhmana , 

y*^  '    it  must  however  be  understood  that,  in  default 

of  a  duly  qualified  Brdhmana^  even  a  Brdhmana  of  another  vil- 
lage is  the  successor  CpJ* 

[p]  From  the  expression  *^even  a  Brdhmana  of  another  village'' 
it  is  deducted  that — 

^   144.     Ill  default  of  a  virtuous  Brdhmana  of  the 
ya  OS  na  .  ^^^^  village,  a  like  Brdhmana  of  another  village 
is  heir. 

And  not  a  common  Brdhmana  of  the  same  village  so  long  as  a 
virtuous  Brdhmana  can  be  found. 

Because,  according  to  the  texts :  ^'Brahmanas  as  have 
EASON.  ^^^  ^j^^  three  vedas,  as  are  pure  in  body  and  mind, 

as  have  subdued  their  passions :  thus  virtue  is  not  lost,''  &c.,  and 
^'wealth  is  ordained  for  sacrifices ;  therefore,  distribute  it  among  good 
men,  not  among  women,  ignorant  men,  and  such  as  neglect  their 
religious  duties;" — a  virtuous  Brdhmana  is  preferable  to  an  ig- 
norant one. 

^  145.  On  failure  of  a  virtuous  BrdAmana,  the 
Vyavastna  .  property  of  a  Brdhmana  should  be  given  even 
to  a  common  Brdhmana.f 

Inasmuch    as   the    property  of  a    Brahmana  must 
Reason.  ^^^^^  y^^  ^^^^  y^^  ^^le  king. 

146.  The  common  Brdhm^ma  oi  the  same  viU 
Vyavastna  .  j^^^  should  however  succeed  first.  In  his  de- 
fault,  a  like  Brdhmana  of  another  village.f 

Since  an  inhabitant  of  the  same  village  is  to  be  pre- 
Reason.  £^j.^^j  ^  ^^^  inhabitant  of  a  diflfcrcnt  viUage-t 


♦  D(£.  Kr^  Sans.  p.  28.       t    See  Col«b.  J>ig.  Vol.  lU.  p.  637. 
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L^pal  opinions  delivered  in,  and  admitted  by,  the  several  Courts 

of  Judicature,  and  examined  and  approved  of  by 

Sir  WUliam  Macnaghten. 

Q.  On  the  death  of  a  childless  widow,  who  left  apparently  no  heir, 
her  property  was  seized  by  the  mlling  power,  and  a  'proclamation 
was  issued  for  the  appearance  of  her  heir  and  representative  within 
a  certain  period.  After  the  expiration  of  the  period  fixed,  a  OosAin 
appeared,  and  presented  a  petition  for  the  property,  alleging  that 
the  widow  was  his  father's  disciple ;  and  he  also  proved,  by  the  testi- 
mony of  his  fonr  pnpils,  that  she  was  his  father's  follower :  but,  accord- 
ing to  the  established  usage  of  this  country,  no  Gos&in  has  ever  re- 
ceived any  property  of  his  disciple,  and  it  does  not  appear,  that  in 
the  instance  of  any  disciples  of  a  Gosiin  dying  without  an  heir,  such 
Gosiin  received  his  property  under  the  jurisdiction  of  this  court : 
under  these  circumstances,  is  the  Gosiin,  according  to  law,  entitled  to 
succeed  as  her  heir :  and  can  he,  as  such,  claim  her  property? 

.      '.^.      _     R.     In  default  of  heirs  down  to  the  Samdnodakas, 
AmAekmrjjfa    or  ^  • 

spiritual  taacber  is     or  kinsmen  allied  by  the  common  libation  of  water, 

nuked    among  tii6        . 

hein  acooiding  to     the    succession    devolves   on   the   spiritual   teaclier 

I^fSi-^'lid^'     Uciirjya.)    The  Go*ai«  is  the  wiiow's  Guru-puttr a 

fault   of  h«irt,  the     qj,  ^He  SOU  of  her  spiritual  guide.     A    Guru   is   not 

property  or  •  perton  ^  *^  "» 

deceased  escheats  to     termed  an  Achdrjya.     If  the  widow  was   not  of  the 

be  of  the  BroAmmi-  £raAmintca/ Order,  her  property  should  escheat  to 
c«/ order.  ^^  king,  who   alone  becomes  heir.     So  Manu  di- 

rects : — '^he  property  of  a  BrAkmana  shall  never  be  taken  by  the 
king :  this  is  a  fixed  law.  But  the  wealth  of  the  other  classes,  on 
&ilure  of  all  heirs,  the  king  may  take.'' — Zillah  Hoogly,  April  3rd, 
1817.  Macn.  H.  L.  Vol.  II.  Ch.  I.  Sect.  VII.  Case  I.  (pp.  100,  lOl.) 

Q.  Baia'Tam-sUA  Das,  (a  devotee,)  had  appropriated  a  building 
for  religious  worship,  and  jiad  established  in  it  an  image  of  the  deity. 
Ob  his  death,  the  plaintiff,  who  is  the  widow  of  the  son  of  Prit-ram, 
his  Purohit,  or  spiritual  preceptor,  preferred  a  claim  to  the  temple 
in  question ;  a  son's  son  of  the  founder  being  then  living.  Under 
these  circumstances,  according  to  the  Hindu  law,  is  the  claim  of  the 
plaintiff  in  virtue  of  the  relinquishment  or  appropriation  valid,  or  is 
the  heir  of  the  founder  to  be  considered  as  owner  of  the  temple  ? 
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R.  The  building,  with  the  deity,  was  relinquished  to  the  Purohit 
and  not  given  to  him  ;  indeed,  the  founder  having  relinquished  a 
building  in  which  he  had  established  an  image  of  the  deity,  did  in 
fact  give  that  building  to  the  deity ;  hence  it  belonged  to  the  deity 
solely  :  for  the  deity  existing  therein,  it  was  impossible  to  give  it  to 
another.  By  mere  relinquishment,  proprietary  right  cannot  be  estab- 
lished; and,  consequently,  as  the  Purohit  himself  never  possessed 
any  proprietary  right,  none  can  possibly  appertain  to  the  widow  of 
his  son.  The  appropriation,  which  was  an  auspicious  act,  is  common 
to  the  heirs  of  the  founder,  in  whom  the  right  of  enjoyment  is  vested. — 
City  of  Moorshedabad.  Lakkhi-ihikurAni  versus  Keval  Panihi  and 
others.— Macn.  H.  L.  Vol.  II.  Ch.  I.  Sec.  7,  Case  IV.  (pp.  102,  103.) 

SuCCBSSfON    TO  THE  PROPERTY  OP  HERMITS 
AND  OTHERS. 

The  property  of  a  hermit,  an  ascetic,  and  of  a  professed  student,  let 
the  spiritual  brother,  the  virtuous  pupil,  and  the  holy  preceptor  take.* 

On  failure  of  these,  the  associate  in  holiness,  or  the  person  belonging 
to  the  same  order,  shall  inherit. 

Thus  Jaonyavalkya  says: -The  heirs  of  a  hermit,  of  an  ascetic, 
and  of  a  professed  student,  are  in  their  order  (m,)   the  preceptor,  the 
virtuous  pupil,  and  the  spiritual  brother  and  associate  in   holiness.* 
(m)  "Order,*'  that  is,  the  inverse   order.*    Therefore,— 

147.    The  preceptor  takes  the  property  of  a 
Vyavastha".   professed  student/ 

"  148.     The  virtuous  pupil  inherits  the  property 

of  an  ascetic* 

149.     The  spiritual  brother,  that  is,  he  who  is 
engaged  in  the  same  pilgrimage  or  sojourns  in 
the  same  hermitage,  takes  the  property  of  a  hermit.* 

^    150.    On  failure  of  these,  the  associate  in  holi- 
Vyavastha.    lessor  the  person  belonging  to  the   same  order 

inherits.*  ^___ 

•    See  DiT.  Kra.  Sang.  pp.  28,  29;-Ooleb.   D(f,  hhi.   pp.  223.  224  ;— Coleb,  Dig. 
Vol,  m.  pp.  64«— 64«. 
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The  professed  student  18   of  twQ  deacriptions — perpetual   or    Noish- 
thiia,  and  Upa-htrbiffa  or  temporary.* 

ViTAifiLatTifi.^  150.    The  preceptor  inherits  the   property  left 
by  a  perpetual  student.* 

A    4-1i      *fTF     ^^^*  abandoning  his  father  and  the    rest,   he  makes 
^'     a  TOW  of  residing  for  life  in  his  preceptor's  family.* 

ViTAVAatha''   ^^^^'    ^"*  ^^^  property  of  a  temporary  stu- 
*  dent  would  be  inherited  by  his  father  and  other 
relations.* 

A    lU/yylltf      ^^^^  he  does  not  enter  on  any  such  vow,  but  merely 
^*    attends  his  preceptor  for  the  purpose  of  instruction.* 


•    I>a.  hU.  pp.  228,  i24  :^D^.  kra.  tang.  pp.  28,89. 


314  VYAVASTHAlDARPANA, 

CHAPTER  II. 
SECTION  L — ON  USAGE  or  custom  &c. 

Although  the  rules  laid  down  in  the  preceding  chapter  are  the  gene- 
ral  maxims  of  the  law^  according  to  which  succession  devolves^  yet, — 

VvAVfuitTiA^  152.     If  an  usage  have  obtained  in  a  country, 
district,  village,  nation,  tribCf  class,  or  family, 
such  usage  supersedes  the  general  maxims  of  the  law.^ 

A    fh    -rif         ^*     Bhrigu  (says) :    "  whatever  be  the   usage   of  a 
^'    country,  tribe,  or  nation,  body  of  people,  or  village, 
let  that  be  followed,  and  let  partition  of  heritage  be  made  in  conformi- 
ty thereto.'' — Kattayana  cited  in  the  Diya4attwa.  Sans.  p.  ?• 

II.  Immemorial  custom  is  transcendent  law,  approved  in  the  sacred 
scripture  and  in  the  codes  of  divine  legislators :  let  every  man, 
therefore,  of  the  three  principal  classes,  who  has  a  due  reverence  for 
the  (9upreme)  spirit  {which  dwelU  in  him,)  diligently  and  constantly 
observe  immemorial  custom. — Manu,  Ch.  I,  v,  138. 

III.  Thus  have  holy  sages,  well  knowing  that  law  is  grounded  on 
immemorial  custom,  embraced,  as  the  root  of  all  piety,  good  usages 
long  established. — Ibid,  v.  110. 

Vvavaatha^  153.     But  to  supersede  the  general   maxims 
of  the  law,  the  usage  niust  be  such  as  has  been 
continuously  observed  from   time  immemorial,  or  for  many 
generations.t 

*  Usage  being  a  branch  of  the  Hindu  law,  which,  wherever  it  otitains,  aapersedM 
its  general  maxims. — Strange's  Hindu  Law,  Vol.  I  p.  249. 

f  Although  in  this  oonntry  we  cannot  go  back  to  that  period,  which  constitute! 
legal  memory  in  England,  vis.  the  reign  of  Richard  I,  yet  still  there  must  be  soma 
limitation,  without  which  a  custom  ought  not  to  be  held  good.  Id  regard  to  Calcutta, 
I  should  say  that  the  Act  of  Parliament  in  1778,  which  established  this  Supreme  Court,  is 
the  period  to  which  we  must  go  back  to  found  the  existence  of  a  Talid  custom,  and  that 
after  that  date,  there  can  be  no  subsequent  custom,  nor  any  change  made  in  the  general 
laws  of  the  Hindoos,  unless  it  be  by  some  Regulations  by  the  GoTernor  Gensral  in  Couacil, 
which  has  been  duly  registered  in  this  Court.  In  regard  to  the  Mofoiiil,  we  ought  to 
go  back  to  1798,  prior  to  that,  there  was  no  registry  of  the  Regnlationi,  and  the  relics 
of  them  are  extremely  loose  and  nnoertain.-«-Extract  from  a  Judgment  of  Sir  Charlee 
Grey,  C.  J.  See  Clarke's  Reports,  pp.  118, 114. 
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A  4-1%  •M^^^n-  *  ^  ^^^fi  "^^^  knows  the  revealed  law,  must  inquire 
AUtHonty.  .^^  ^j^^  dharmas  (a)  of  classes,  the  dharmm  of 
districts,  the  dharmas  of  traders  and  the  like^  and  the  dharmas  of 
families,  and  shall  establish  their  peculiar  dharmas.^' — Manu^   Ch. 

vin.  V.  41. 

The  king  who  knows  the  revealed  law,  shall  know  the  long  continu- 
ed practices  of  Brahmanas  and  other  classes,  that  is  jdfana,  &c.,  the 
established  and  continuously  observed  usages  of  a  country  ;  the  rules 
of  traders  and  the  like,  and  the  customs  established*  in  a  family  and 
continuously  observed  by  it,  and  shall  establish  those  in  civil  matters> 
provided  they  be  not  repugnant  to  the  Vedas ;  for  Gotama  says :  ''the 
dharwia(a)  of  a  country,  class,  or  family,  should  be  respected  when  it  is 
not  repugnant  to  the  Vedas.'* — KullUka  Bhaita's  commentary  on  the 
above  text  of  Manit. 

(a)  The  word  'Dharma*  here  signifies  usage,  custom,  practice,  or  rule. 

y  154.  The  usage  which  has  not  been  invari- 
vyaVaSUia.  ably  observed  from  time  immemorial,  should 
not  be  held  to  supersede  the  maxims  of  the  law. 

^155.  The  prevention  of  enforcement  of  a  cus- 
vyavasulia-  ^^^  ^^  usage  by  violence  or  undue  means 
should  not,  however,  be  held  to  be  a  breach  of  such  usage. 

^  156.  The  usage  of  a  country,  &c.,  established 
vyavasuia .  ^y  agreement  of  the  people,  and  not  repugnant 

to  the  Vedas  and  the  codes  of  law   {Smriti,)  should  also   be 
respected  and  observed. 

-     , ,        . -^     The  usage  or  practice  which  has  its  origin   in   the 

^*    general  agreement  of  the  people  should  be  carefully 

preserved^  as  well  as  that  which  is   established  by  a  king ;  provided 

duch  usage  be  not  opposed  to  one's  own  dharma.  (a) — Jaontavalkya. 

^    157.     Whfire   no  express  law  is  found,  one 
yavasuia .    gJ^Q^lJ  ^e  established  on  approved  usage. — See 
Coleb.  Dig.  Vol.  I.  p.  95. 

^     . ,        • .         I.   What  has  been  practised  by  good  and  virtuous  men 
y*    of  the  twice-born  classes,  if  it  be  not  inconsistent  with 
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the  legal  customs  of  proriacea   or  districts^  of  classes  aud  families^ 
let  the  king  establish. — Manu.  Ch.  VIII.  v.  46. 

II.  The  use  of  law  is  only  to  prevent  multiform  practices  at  the  will 
of  the  men  of  the  present  generation.  Where  many  texts  of  law  are 
inconsistent^  or  many  interpretations  of  the  same  text  are  contradic- 
tory, usage  alone  can  be  received  as  a  rale  (of  conduct.)  But  where 
no  (positive)  ordinance  is  found,  there  is  nothing  inconsistent  with  any 
known  law,  and  in  that  case  approved  usage  alone  must  regulate  the 
proceedings.  Still,  however,  the  example  of  learned  and  virtuous  Brih- 
mamas  should  be  followed. — Coleb.  Dig.  Vol.  I.  p.  96. 

Mttsst.  MahA'tnayd  Debi  versus  Gouri-kinta  Choudkwri. 
C&S6S  ^'    MaiorPsAya^s  claim  as  heir  to  her  husband  to  the 

^^f  N  '^'isYSk  nioiety  of  an  estate,  was  dismissed,  on  proof  that  her 
l^.  husband's  brother  succeeded  to  the  whole  estate  (pre* 

vious  to  the  grant  of  the  Dewanny)  under  a  custom  by  which  it  al- 
ways devolved  entire  on  one  heir.  But  it  was  at  the  same  time  pro- 
vided, in  conformity  with  a  general  maxim  of  the  Hindu  law,  that  the 
plaintiff,  as  a  member  of  the  family^  should  receive  (as  she  appeared 
to  have  before  done)  a  maintenance  from  the  estate. — 23rd  May,  1808. 
S.  D.  A.  Rep.  Vol.  I.  p.  236. 

Rasik'ldl  Bhanja  and  others  versus  Paras-mani. 

II.  Where,  by  the  custom  of  a  family,  childless  widows  took  no 
part  of  the  inheritance,  and  an  Ibrar-namah,  executed  by  four  bro* 
thers,  who  at  the  time  owned  the  whole  property,  declaring  the  prac- 
tice of  the  family  as  stated,  was  produced  in  evidence ;  it  was  held 
that  such  childless  widows  were  excluded  from  the  inheritance. — 9th 
June^  1847.    S.  D.  A.  Decisions,  p.  205. 

Rdji  Biskwa-ndth  Singh  versus  Rdfn-charan  Majumddr. 

III.  The  existence  of  a  family  usage,  by  which  au  estate  descends 
to  the  eldest  son  of  the  proprietor  will  not  preclude  an  eldest  son 
from  being  bound  personally  to  his  brothers  by  admissions  formally 
made  to  them,  adinowledging  their  right  to  co-<heirship  along  with 
himself.— 16th  February  1850.  S.  D.  A.  Decisions,  p.  20. 

But  such  admissions  wiD  not  be  valid  against  the  eldest  sou^  lu  fa* 
vour  of  an  alleged  adapted  squ  of  one  of  his  brothers^  so  as  to  bar 
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inquiry  on  the  ^eaa  that  there  is  also  a  family  usage  which  precludes 
inheritanoe  by  adoption,  and  that  the  adoption^  alleged  to  have  been 
made,  was  otherwise  not  correct  according  to  law. — Ibid. 

Rim-gangi  Deo,  Appellant  versus  Durgi-mani 
Juba-rij,  Respondent. 

IV.  In  the  suit  instituted  by  the  Juia^rAj  against  the  son  of  the 
late/Zsfa  of  Tifurah,  for  succession  to  the  Tiprah  semindaree,  the 
Court  (present  J.  H.  Harington  and  J.  Fombell)  obsenred  that  by 
the  usage  of  the  family^  the  person  appointed  Juba-rif  by  the  Rifd 
forthetimebeing,  if  alive  at  the  time  of  the  Riji's  demise,  appeared 
to  have  regulariy  succeeded,  unless  prevented  by  force  or  other  undue 
means.  To  determine  the  Hindu  law,  with  reference  to  such  custom, 
the  Court,  after  delivering  the  genealogical  tables  into  the  hands  of 
their  pn/iSU,  proposed  to  them  the  following  questions  :— 

lat.  What  is  implied  by  the  word  Juia^raj  ?  And  to  whom  does 
the  skaiira  apply  that  term  ? 

2iUI.  If  it  be  the  custom  of  a  Hindu  family,  possessing  a  r&j  and 
zemrndtaree^  that  the  R^A,  on  succeeding  to  the  rij,  appoint  one  of 
his  relatives  to'  be  Juba-rij :  and  that,  on  the  demise  of  the  Raja, 
the  person  so  appointed  Jubttrdj,  succeed  to  the  raj  and  zemindaree, 
is  such  a  fSsmily  custom  repugnant,  or  not,  to  the  Hindu  law  of  Bengal  ? 

3rd.  If  in  a  family,  in  which  the  custom  above  mentioned  has  exist- 
ed for  generations.  Raj  A  Rif-dhar  Mdaik  on  his  accession  to  the  raj 
appointed  Durgd-mani  (the  respondent,)  great  grandson  of  Dharma 
Minik  to  be  Juba-rdj ;  and  afterwards  appointed  his  own  son  Ram- 
ganga  Deo  (the'appellant)  to  be  Bara  Thakur ;  under  such  circum- 
stances, according  to  the  law,  as  well  as  the  custom  of  the  family, 
whether  had  Dwrgd-mani  the  right  to  the  raj  and  zetnindaree,  as  Juba- 
raj,  on  the  demise  of  Raj^dfutr  Maifik,  or  Rdm-ganga  Deo,  as  son  and 
heir  of  the  Ust  Rifa  ? 

The  answers  ddivered  by  the  pandite  were  as  follows : — ist.  The 
term  Jmba-rij  implies  young  Raja,  The  son  of  Raja  may  be  consti- 
tuted Juba-raj,  on  performance  of  certain  ceremonies  prescribed  by 
the  shdetra,  and-  the  term  be  applied  to  him  in  its  literal  meaning. 
A  Rdja's  brother,  or  other  relative;  may  also  be  constituted  Juba-rij 
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with  the  ceremonies  above  alluded  to ;  and  the  term,  as  applied  to  the 
latter,  is  in  a  sense  which  usage  has  given  it.  2nd.  If  a  Edfi^  on 
his  succession  to  the  Raj  of  bis  family,  constitute  one  of  bis  near 
relations  Juba^rAf,  such  person,  as  Juba-rij,  succeeds  to  the  Bdfi  at 
bis  demise.  The  custom  is  legal,  in  families  where  it  has  subsisted 
for  generations,  according  to  the  authorities  of  the  Hindu  law  current 
in  Bengal.  8rd.  On  the  demise  of  the  Rifif  a  near  relation  succeeds, 
as  Juba-rdj,  even  though  there  be  a  son  of  the  deceased.  The  custom, 
specified  above^  having  existed  in  the  family  of  the  parties  for  many 
generations,  Durgi^manif  on  the  death  of  Rdjd  Rdf^dhar  Sfdnik,  was 
entitled  to  succeed  asJuba-rij;  and  Rim-gangi  Deo,  as  the  son,  had 
no  title  to  the  succession. 

On  consideration  of  the  above  answers  of  their  pandiU,  the  Court 
held  that,  according  to  the  family  custom,  sanctioned  by  the  Hindu 
law,  the  respondent  was  the  rightful  successor,  as  Juba-raj,  to  the  late 
RAfd ,  but  as,  according  to  established  usage,  and  under  the  provi- 
sions of  section  2,  Reg.  X  of  1800,  the  zemifuiaree  is  not  liable  to 
division,  the  Court  at  the  same  time  provided  in  the  judgment  that 
Respondent  should  hold  the  zemindaree,  subject  the  usual  charge  for 
maintenance  of  the  members  of  the  family  and  other  Established  dis- 
bursements.*—24th  March,  1809.     S.  D.   A.  Rep.  Vol.  I.  p.  270. 

y.  In  the  case  of  Maha-riji  Oarur-n&riyan  Deo  of  Pachete  versus 
Anand'l&l  Singh  it  being  placed  beyond  all  doubt  that,  by  the  an- 
cient custom  of  this  family,  the  reigning  Rija  is  succeeded  by  his 
eldest  son,  and  that  other  sons  as  well  as  the  minor  branches  of  the 
family  received  merely  an  allowance  for  their  subsistence,  and  further 


*  The  principle  of  this  decision  corresponds  with  the  rule  prescribed  in  section  3, 
Beg.  X  of  1800,  that  Regulation  XI  of  1793,  shall  not  be  considered  to  supersede  orafibct  anj 
establishod  usage,  which  has  obtained  in  the  Jangle  Mehauls  of  Midnapore,  or  other  dis- 
tricts, by  which  the  su  ^cession  to  landed  estates,  the  proprietor  of  which  may  die  in- 
testate, has  hitherto  been  considered  to  devolve  to  a  single  heir,  to  the  exdosion  of  the 
other  heirs  of  the  deceased.  Regarding  the  appointment  of  a  Juba^raj,  as  a  virtnal  devise 
of  the  succession,  the  decree  in  this  case  may  also  be  considered  within  the  spirit  of  Sec- 
tion 6,  Regulation  XI  of  1798,  which  allowfl  any  actual  proprietor  of  land  to  bequeath  or 
transfer  his  or  her  entire  landed  estates  to  one  or  more  persons,  in  exclusion  of  all  other* 
by  will,  or  otner  writing,  or  verbally  ;  provided  that  the  bequest  or  transfer  be  not  repug- 
nant to  the  Regulations  of  the  British  Government,  nor  contrary  to  the  Hindu  or  lIaho« 
medan  law.— S.  D,  A.  Rep.  Vol.  L  p.  273. 
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that  the  ^accessor  to  the  raj  has  full  power  to  annul,  cancel,  alter, 
modify,  or  confirm  the  arrangements  of  his  predecessor  as  to  him 
may  seem  fit,  the  majority  of  the  Court  accordingly  pronounced  a 
decree  in  favour  of  the  appellant  (plaintiff,)  whose  claim  was  to  re- 
cover possession  of  a  pargani  granted  by  his  predecessor. — ^The  14th  of 
Febmary,  1840.— S.  D.  A.  Rep.  VoL  VI.  p.  282. 

VI.  In  the  case  of  Har-lU  Singh  versus  Jurdwon  Singi  it  was 
held  that  a  gkiiwMi  mehaul  in  Zillah  Birbhim,  with  reference  to  the 
usual  practice  and  meaning  of  the  term  gh&twU^  is  not  divisible,  on 
the  death  of  an  incumbent  among  his  heirs,  but  should  devolve  en- 
tire on  the  eldest  son,  or  Hieueit ghdiwil"^ — ^The  19th  of  June,  1837. — 
S.  D.  A.  R.  Vol.  VI.  p.  169. 

Vn.  In  the  case  of  Thikurdi  Ckhattra-ihiri  Singh  versus  Tkikur&i 
T^Uk-dhigri  Singh  the  succession  by  primogeniture  to  an  ancestral 
estate  in  Ckhii  Nigpore  was,  agreeably  to  the  family  usage,  upheld 
against  a  daim  for  division  thereof  under  the  Hindu  law  of  inheri- 
tance—The 22nd  of  May,  1889.— S.  D.  A.  R.  Vol.  VI.  p.  260. 

Vni.  In  the  case  of  an  estate  in  Min-bhum,  it  was  held  that,  ac- 
cording to  thQ  previous  family  custom  succession  vested  in  the  eldest 
son  of  the  deceased  RifA  bom  of  any  of  his  wives,  in  preference  to  the 
eldest  son  of  his  Pdi  lUni.—RSji  RAghu-n&th  Singh  versus  Rija 
Hari-har  Si»j*.— The  8th  of  June  1843.— S.  D.  A.  R.  Vol.  VII.  p.  126. 

IX.  The  Knnwar  or  the  second  son  of  a  RdjA^  on  the  death  of 
his  eldest  son.  A,  the  Thdkur,  made  over  the  Pargani  of  Sonepore 
to  A*8  sons.  B,  the  Kunwar's  younger  son  sued  to  participate.  Held, 
that  the  Kunwar's  eldest  son,  the  Thdkur,  was  entitled,  agreeably  to 
the  &mily  usage,  to  succeed  to  the  gadi  and  to  the  entire  estate,  and 
B's  daim  was  dismissed. — LAlah  Indra-ndth  Sdhi  Deo  versus  Thakur 
KdBki^naih  Sdhi  and  others.— The  3rd  of  February,  1845.— Sudder 
Dewanny  Adawlut  Decisions,  page  17. 

X.  It  is  no  bar  to  the  division  amongst  heirs  of  an  estate,  the 
property  of  a  Hindu  family,  that  it  previously  belonged  to  another 
fiunily,  in  which  the  custom    had    obtained    that  the  whole  estate 

*  Bsl  it  seams  that  although  the  eldest  will  suoceed  to  the  gAaTfiMi/naiids  to  the  ex- 
clusiiQa  of  the  othen.  the  latter  are  entitled  to  maintenance  if  they  choose  to  itav  and 
perform  a  gh^tv^Vt  duty. 
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should  pass  to  the  eldest  son. — GopaUDds  Sinih  Min  DaUa  Mahi- 
patra  versus  Naroitam  Sindk  and  others.— The  26th  of  March  1845. — 
S.  D.  A.  R.  Vol.  VI.  p.  195. 

XI.  In  a  suit  for  succession  to  a  moiety  of  the  estate  of  the  Riji 
of  Tirhut,  the  claim  was  dismissed  on  the  ground  that  the  suc- 
cession devolved  upon  the  defendant,  in  virtue  of  a  deed  executed  in 
his  favor  by  the  late  incumbent,  such  succession  being  in  oonformity 
with  the  long  established  usage  of  the  &mily  in  which  the  title  and 
estate  had  uniformly  devolved  entire  for  many  generations.— «ilfaA0- 
rij  Kunwar  Biiudev  Singh  versus  Maki^riji  Rudra  Singh  Bahidur. 
The  27th  of  February,  1826.— S.  D.  A.  R.  Vol.  VII.  p.  228. 

Bir-chander  Juba-raj  [Defendant)  Appellant  versus  NiUkrishna 
Thiknr  {Plaintiff)  and  others  Respmdenie. 

XII.  This  case  involved  the  succession  to  the  Tiprah  Rij.  The 
Defendant  had  succeeded  to  the  Throne  and  was  recognized  by  the 
Bengal  Government  as  de  facto  Raja,  after  the  death  of  his  brother 
the  late  Riji.  The  plaintiff  (a  half  brother)  lays  claim  to  the  Rdj 
on  the  ground  that  the  defendant  had  taken  possession  under  a  false 
allegation  of  appointment  as  Jvba-raj  or  heir  appointed  by  the  late 
R4fd^  whereas  the  Rdji  had  died  without  appointing  a  successor,  and 
therefore  according  to  the  family  custom  the  plaintiff  was  entitled  to 
succeed  as  the  eldest  surviving  son  of  the  former  Rijd,  the  father  of  the 
late  Rdji.  Held  in  appeal — 1  st.  that  the  lale  Hdjd  had  a  full  right  accor- 
ding to  the  custom  of  the  family  tx)  nominate  whomsoever  he  chose 
to  be  Juba-raj ;  and  that  the  person  so  appointed  invariably  succeeded  to 
the  Raj ;  2ndly.  That  according  to  Hindu  law  the  defendant  as  whole 
or  uterine  brother  of  the  late  Raja  had  a  preferable  title  over  the 
plaintiff  a  half  brother ;  and  8rdly.  that  the  defendant  from  the  evi- 
dence adduced  had  been  only  appointed  Juba-rdj  at  a  ceremony  held 
on  the  day  previous  tn  the  death  of  the  late  /{(i;<i.~  Abstract  of  the 
above  case.    See  Sutherland's  Weekly  Reports,  Vol.  I.  page  177. 

See  also  the  following  cases : — 

Arjun-manik  Thdkur  and  others  versus  Rim-gangd  Deo, — ^Oie  24th  of 
March,  1820.— S.  D.  A.  Rep.  Vol.  HI.  p.  189. 

R&ni  SU'tnitrd  versus  Rdm-gangi  3fatti*.— The  26th  of  July,  1820.— 
S.  D.  A.  Rep.  Vol.  III.  p.  40. 
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This   custom,  by   which  the  succession    to  landed 
Semark.  estates  invariably  devolves  on  a  single  heir,  without 

division,  has  been  recognised  and  declared  legal  by  Reg.  X  of  1800. 
A  formal  enactment  was  not  perhaps  necessary  as  far  as  the  Hindu 
law  IB  concerned,  that  law  itself  providing  for  exceptions  to  its  general 
rules,  by  declaring  that  particular  customs  shall  supersede  general 
laws.  **  A  decision  must  not  be  made  solely  by  having  recourse  to 
the  letter  of  written  codes,  since,  if  no  decision  were  made  according 
to  the  reason  of  the  law,*  there  might  be  a  failure  of  justice/'— 
Vrihaspati. 

Cask  No.  199  of  1856. 

Rdjd  Kunwar-fUrSyati  Roy,  {Plaintiff,)  Appellant  versus  Dharani^dhar 

Roy  guardian  for  the  minor  sons  of  Krishnender-narayan 

Roy,  (Defendant,)  Respondent, 

0SB68  ^^  plaintiff  claims  a  moiety  of  the  Jelamuta  Zemins 

^^?^5i  ^^  ^^^^^  under  the  ordinary  rules  of  the  Hindu  law  of 
inheritance.  The  defendant  pleads  a  family  custom 
under  which  the  landed  property  invariably  descended  to  the  eldest  son^ 
or,  on  failure  of  issue,  to  the  next  male  heirs  in  exclusion  of  all  other 
heirs.  As  the  defendant  is  unable  to  establish  the  existence  of  the 
alleged  family  custom,  the  decision  of  the  lower  court  was  reversed, 
and  a  decree  given  for  the  (plaintiff)  appellant.  Whenever  a  plea  of 
family  custom  is  set  off  against  the  ordinary  law  of  inheritance,  it  is 
necessary  that  usage  be  ancient  and  invariable,  and  be  established  by 
clear  and  positive  proof. — Marginal  Note  to  the  above  case  decided  on 
the  7th  of  June  1858— See  S.  D.  A.  R.  A.  Decisions  for  1858,  p.  1182. 

II.  In  the  case  of  Bdbu  Grivar^dhari  Singh  versu;>  Kolihal  Singh 
aad  others,  it  appearing  on  evidence  that  the  estate  of  the  deceased 
had  not  invariably  devolved  entire  on  the  chief  heir,  bub  had  been 
taken  by  the  most  competent,  and  had  been  occasionally  held  by  several 
heirs  conjointly,  the  Sudder  Court  considered  the  plaintiff's  claim  under 
the  custom  of  the  family  not  established,  and  ordered  the  estate  to  be 
divisible  among  the  heirs  according  to  the  Hindu  law  of  inheritance, 
and  decreed  partition  of  the  estate  among  the  heirs  in  opposition  to 


*    Or  according  to  immemorial  usage ;  for  the  word  'Jukti    (uted   ia  the  abort  text) 
idmita  both  ifViei.-See  Colebrook*8  Digest.  Vol  II.  p,  12S. 

41 
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the  claim  of  one  heir  to  hold  the  same  aa  an  individual  estate. — 19th 
January,  1825.  S.  D.  A.  Rep.  Vol.  IV.  p.  9. 

This  decision  was  in  appeal  confirmed  by  the  Judicial  committee  of 
the  Privy  Council  on  the  8th  of  December,  1840.  See  Moore's  Indian 
Appeals,  Vol.  II.  p.  34*4. 

III.  In  the  case  of  Samran  Singh  and  others^  Appellants^  versus 
KAedan-ringh  and  Har^ldl  Singh,  the  respondents  pleaded  the  peculiar 
usage  of  their  family,  which,  they  averred,  was  sufficient  to  regulate  the 
mode  of  succession :  and  they  adduced  two  instances,  in  which  the  dis- 
tribution had  been  made  by  the  number  of  wives  without  any  reference 
to  the  number  of  sons  that  they  had  borne  respectively.  The  proceedings 
in  this  case  were  delivered  to  the  patidits  for  an  exposition  of  the  Hindu 
law,  and  from  their  written  opinion,  it  appeared  that  to  legalize  any 
deviation  from  the  strict  letter  of  the  law,  it  was  necessary  that  the 
usage  should  have  been  prevalent  during  a  long  succession  of  ances- 
tors in  the  family,  when  it  becomes  known  by  the  name  of  hddchar. 
In  support  of  these  opinions  the  following  texts  of  Vrihaspati  and 
Kattayana  were  cited: — ''Where  there  are  an  equal  number  of  sons 
borne  of  two  or  more  different  wives,  equal  in  degree,  the  distribution 
is  to  be  regulated  according  to  the  mothers ;  but  where  the  number 
of  the  sons  (by  different  wives)  is  unequal,  the  distribution  is  to  be 
regulated  by  the  number  of  sons/'  "Where  a  usage  is  hereditarily 
and  scrupulously  adhered  to,  it  acquires  the  appellation  of  duty ;  and 
must  be  adhered  to."  On  receiving  the  above  exposition  of  the  law, 
the  first  and  second  Judges  of  the  Sudder  Dewanny  Adawlut,  who 
tried  the  appeal,  being  clearly  of  opinion  that  the  plaintiffs  had  not 
proved  such  a  usage  as  is  required  to  justify  a  deviation  from  the 
Hindu  law  of  inheritance,  awarded  them  a  two-anna  share  of  the 
Z^nmrfarctf  (in  conformity  with  the  Hindu  law.)— The  27th  of  June, 
1814.— S.  D.  A.  Rep.  Vol.  II.  pp.  116,  117.     (See  ante,  p.  18.) 

Praidlhdev  versus   Sarbba-dev  Raykat. 

C&SG  ^  claim  to  an  estate  on  the  plea  of  family  usage 

bearing  on  the  vya-     whereby  a  brother  succeeds  a  brother  to  the  prejudice  of 

TMthli  No.  165.  ./  ,.     1,  ,  r^.i.   .         u 

surviving  sons,  disallowed,  on  proof  that  such  was  not 
the  family  usage,  but  only  in  one  instance  the  brother  had  seized  on 
and  maintained  his  title  by  violence, — ^The  19th  of  January,  1818, — S. 
D.  A.  Rep.  Vol.  II.  p.  249. 
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u  ^  ^  ^®*  ^^^  succession  to  the  property  of  Mo- 
vyavasiinar  -  ^^^^^^^  Bolrhgis  and  the  other  like  devotees, 
who  may  be  said  currupt  yatis  (ascetics,)  is  regulated  not  by 
the  rule  applicable  to  the  pure  yatisy"^  but  according  to  the 
custom  of  the  sect  or  math  (temple)  to  which  they  belong. 

1 59.  But  the  property  acquired  by  the  (so  call- 
vyavasiaul .  ^^  ascetics,  who  have  not  bond  fide  retired  from 
the  world,  devolves  on  their  former  heirs. 

-  •  160.  The  established  custom  of  Mohantas  is,  that 
vyarVWl  •  ^^^  of  the  chelas  (disciples)  whom  a  mohaniaf  in  his 
capacity  of  Gwru  or  spiritual  teacher,  instructs  in  the  doctrine  of  the 
sect,  some  one  is  selected  by  him  to  succeed  at  his  decease ;  and  that, 
after  his  death,  the  Mohantas  of  other  similar  institutions  in  the  vicin- 
age convene  an  assembly  of  the  order,  for  performing  the  bhinddrd  or 
funeral  obaeqmea,  at  which  they  generally  confirm  the  nomination  made 
by  the  deceased,  and  install  the  disciple  he  selected  as  his  autho- 
rised fuoceaaor* 

Ganesh  Gir  versus  Omrio  Gir. 

C&S6S  ^'     O^  ^  claim   by    Tej   Gir,  a  Sanydsi,  against 

bearing  on  the  Tja-  Ganesh  Gir,  to  the  succession  of  a  deceased  Mohanta, 
159.100.  '     the  Sudder  Court  (present,   Messrs.  H.  Colebrooke 

and  J.  Fombell)  referred  the  case  to  a  panchaet  (or  religious  assembly) 
of  the  sect,  who  after  reciting  that,  Ganesh  was  never  elected,  and 
got  possession  of  the  math  or  temple  (in  dispute,)  stated  that,  according 
to  the  usage  of  the  sect,  the  proper  successor  to  a  Mohanta  was  his  khas 
chM  or  principal  pupil ;  that  at  the  obsequies  of  Prem  Gir,  Tej  Gir, 
his  principal  pupil,  was  elected  his  successor :  and  that  (on  the  death 
of  TgGir)  Omrio  Gir,  the  principal  pupil  of  Tej  Gir,  was  the  person 
now  entitled  to  the  office,  and  has  been  elected  accordingly.  The 
pandits  of  the  zillah  and  provincial  courts  certified  the  legality  of  this 
award.  The  pandits  of  the  Sudder  Dewanny  Adawlut  baring  also  been 
referred  to,  reported  that,  ''by  the  law  of  the  Sanyhai  sect,  a  Ouru  or 
spiritual  teacher  must  be  succeeded  in  his  rights  or  possessions  by 
his    cheU  or  adopted   pupil.''     In  conformity   with  the   award  of  the 


See  ryavasthct^o.  148 :  ante^  page  312. 
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nanch&et  and  the  opinions  of  the  law  oflBcers  of  the  respective  courts . 
the  Sudder  Court  passed  judgment  in  favor  of  Omr&o  Oir* — ^The  9th  of 
November,  1807.— S.   D.  A.  Rep.  Vol.  I.  p.  218. 

GaTiga  Das  and  others  versus  Tilak  Dis. 

II.  In  this  suit  which  was  for  a  fnohantiy  on  the  ground  that  the 
plaintiff  was  the  successor  appointed  by  the  last  incumbent,  and 
afterwards  regularly  installed,  the  case  was  not  made  out,  and  the  claim 
was  dismissed.  But  the  defendant  in  possession  of  the  endowed  lands 
not  having  been  regularly  elected  or  installed  after  the  death  of  the  last 
Mohanta,  as  required  by  the  usage  of  the  sect,  the  Court  (present  Mr. 
Harington)  directed  that  an  assembly  of  Mohanias  should  be  .con- 
vened to  elect  and  install  the  defendant,  if  entitled,  or  another  person 
in  whom  the  title  might  be  vested. — The  26th  of  November,  1810.  S. 
D.  A.  Rep.  Vol.  I.  p.  309. 

III.  In  this  case  of  Dhyan  Singh  Gir  versus  Maya  Gir,  it  being 
proved  that  the  late  Mohanta  Tul&  Gir  appointed  the  defendant  {Mayi 
Gbr)  his  principal  pupil,  and  portioned  off  other  papik,  that  thej 
might  not  interfere  with  him  ;  that  he  was  installed  as  the  anoceaaor 
at  the  celebration  of  the  obsequies ;  and  that  the  plaintiff  was  present 
at  that  time,  and  did  not  then  set  up  any  pretensions ;  the  plaintiff*^ 
claim  was  dismissed. — 15th  August,  1806.  S.  D.  A.  Rep.  Vol.  I.  p.  153. 

See  also  the  case  of  Rdm-raian  Das  versus  Banomali  Dis, — The  26th 
of  September,  1806.  S.   D.   A.    Rep.  Vol.  I.  p.  170. 

Case  No  201  of  1851. 

Mohanta- f/iadhu 'ban  Das,  {Defendant,)  Appellmit  versus  Ilaru 
krishna  B/ianja  {Plaintiff)  Respondent. 

Judgment. 
Ga86  Messrs.  Jackson  and  Mytton. —  The  Court  has  al- 

vMthkVJj^lw'^*      ready  ruled  on  the  arguments  heard   on   both  sides 
that  the  fact  of  the  adoption  has   been   established, 


*  The  present  declBion  establishes  a  precedent  where  no  successor  has  been  nomi- 
nated ;  and  it  may  be  considered  the  ascertained  rule,  in  such  cases,  that  ''the  proper  suc- 
cessor of  a  Mohanta  is  his  AAflTf  chdtfov  principal  pupil  ;"  though,  from  the  result  of  in- 
quiries instituted  in  the  case  above  noticed,  the  election  or  insullation  of  the  saccesMr 
b?  an  assembly  of  Mohantcu  at  the  obseqnies  of  the  deceased  Mohanta,  appear!  to  be 
in  all  cases  indispousable  and  conclu«iYe. 
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and  diat  the  legality  of  that  adoption  is  not  now  open  to  question. 
It  lemains  only  to  declare  on  the  point  last  argued  whether  the  fact 
of  the  deceased  having  become  a  Byraghee  (Bmrdgf)  is  established; 
and  whether  the  withdrawal  from  the  world,  and  retirement  from  pecu- 
liar affairs  and  occupations,  were  such  as  to  bar  the  succession  of  the 
adopted  son,  to  the  property  acquired  by  the  deceased  subsequently  to  the 
period  of  his  becoming  an  ascetic,  and  to  constitute  a  right  in  his  chela 
or  disciple  to  succeed  to  it  in  preference  to  the  adopted  son. 

It  seem  firom  the  authorities  cited,  that  every  person  calling  him- 
self a  Bfroffkte  does  not  thereby  exclude  the  lieirs  from  succession  to 
his  property,  subsequently  acquired.  To  become  a  religious  ascetic  and 
exdiide  hia  heirs  from  succession  to  property  subsequently  acquired,  he 
moat  tend  )Ue  retire  from  all  worldly  affairs,  and  in  fact  become  as 
it  were  dead  to  the  world,  leaving  aU  the  property  then  vested  in  him  to 
the  legal  hein  who  succeed  to  it  at  once.  There  seems  to  be  no  doubt 
that  the  deceased  joined  the  sect  of  Byraghees,  and  was  elected  a  Mohunt 
{Mokanta)  or  superior  of  one  of  their  Monastries ;  but  he  still  re* 
tained  the  title  and  style  of  a  Rdjd^  and  used  this  title  in  his  legal 
affiurs.  He  carried  on  worldly  affairs,  and  communicated  with  his 
family,  and  drew  from  Government  a  pension  of  Rs.  8000  a  year 
as  R^if  in  which  capacity  it  was  granted  to  him.  A  strong  presump- 
tion arises  that  the  property  in  question  was  part  of,  or  acquired  by 
the  use  of  part  of,  that  very  pension,  and  not  in  the  exercise  of  the 
functions  of  a  Byraghee  or  recluse.  The  deceased  cannot,  therefore,  be 
considered  to  have  become  a  religious  recluse  to  such  an  extent  as  to 
exclude  his  legal  heirs  from  succeeding  to  the  property  in  question. 
The  right  of  the  legal  heirs  to  succeed,  therefore,  is  established,  and  no 
suflBcient  ground  has  been  shown  for  setting  aside  the  decision  of  the 
lower  Court.  The  decision  is,  therefore,  affirmed,  with  costs  of  ap- 
peal against  the  appellant.— The  9th  of  December,  1853.— S.  D.  A.  D. 
pp.  1089—1093. 

Mohanta  Rqman  Dds  and  others  {Plaintiffs)  Appellants  versus  Mohanta 
Ashbal  Das  and  others  Respondents. 

Both  parties  in  this  case  allowed  that  the  endowment  is  one  held  and 
enjoyed  by  ascetics.  It  is  contended  by  the  plaintiffs  that  under  the 
practice  of  MUhila,  an  ascetic  may  keep  women  and  have  sons,  and  that 
those  sons  by   virtue  of  their  sonship  succeed  to  the  property,  and  the 
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chellaship  follows  the  sonship.  The  defendant  urges  that  an  ascetic 
cannot  change  the  succession  of  an  endowment  belonging  to  ascetics  by 
any  conduct  of  his  in  connection  with  the  endowment,  and  as  he  is  the 
cheUa  of  the  deceased  JuUoo  Dasi,  he  is  entitled  to  retain  possession. 

Judgment. 
We  think  it  quite  unnecessary  to  enter  into  the  question  of  son- 
ship  either  in  or  out  of  wedlock,  for,  according  to  the  VtoS^da^ciinia- 
fnani  and  also  according  to  all  principles  applicable  to  trust  properties, 
it  is  clear  that  an  ascetic,  a  mere  life-tenant,  can  not  alter  the  succes- 
sion to  the  trust  by  an  act  of  his  own  in  connection  with  the  status 
under  which  he  originally  acquired  the  trust.  We  think,  therefore, 
the  plaintiff's  claim  is  altogether  baseless,  and  dismiss  the  special 
appeal  with  costs — ^The  21st  of  September,  1864.— H.  C.  A.  Suther- 
land>  Weekly  Reports,  Vol.  I.  p.  160. 

Admitted  legal  opinion  selected  and  approved  qf  by 
Sir  fFUliam  Macnagiten,  - 

Q.  A  Bdirdgi,  or  religious  mendicant,  having  consecrated  an 
idol  died  leaving  considerable  property;  subsequently  to  his  death 
his  brother  claims  his  estate ;  and  a  person  who  is  a  stranger  to  him 
in  blood  also  claims  the  estate,  and  adduces  sufficient  evidence  to 
prove  that  the  mendicant  had  left  the  order  of  a  house-keeper,  had 
become  an  ascetic,  and  had  made  him  (the  claimant)  his  pupil  and  fol- 
lower; on  the  strength  of  which  he  had  performed  the  exeqnial  rites 
of  the  deceased.  In  this  case«  which  of  these  persons  is  entitled  to 
inherit  the  property  of  the  defunct  ? 

B.  Supposing  the  mendicant  to  have  actually  left  the  order  of  a 
house-holder,  and  to  have  become  an  ascetic,  in  this  case  his  follower 
and  pupil  is  entitled  to  the  inlieritance,  to  the  entire  exclusion  of 
his  brother,  whose  fraternal  relation  can  be  held  to  have  effect  so  long 
only  as  the  proprietor  continued  in  the  order  of  a  house-holder. 

Authority. — Vbihaspati:  ''Decision  must  not  be  made  solely  by 
having  recourse  to  the  letter  of  written  codes,  since,  it  no  decision 
were  made  according  to  the  reason  of  the  law,  there  might  be  a  failure 
of  justice.^^*— August  5th,  1817.  Macn.  H.  L.  Vol.  II.  Ch.  I.  Sec.  7, 
case  8.  (pp.  101,  102^ 

*  The  above  opinion  is  doubtleea  correct,  though  ihe    authority    cited  in  wippwt  of  it 
appcMS  whoUy  todeYsal,    The  follQWiDg  psawg*  of  ik^  JXCya^hhf^lf^  juitifiefl  the  ex- 
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Q.  A  religious  mendicant  died^  leading  no  heir ;  but  there  is  a 
person  who  calls  himself  the  pupil  of  the  same  spiritual  teacher  with  the 
deceased,  and  allies  that  he  is  therefore  entitled  to  the  succession. 
Is  such  person  recognised  as  a  brother  by  the  fraternity  of  mendicants  ? 

S.  There  is  no  provision  in  the  Daya-bh&ga  and  other  works  of 
law  that,  on  the  death  of  a  religious  mendicant^  his  spiritual  teacher's 
pupil  has  the  right  of  succession  to  bis  estate,  and  there  is  no  relation- 
ship between  them ;  but  the  person  who  becomes  a  follower  of  the 
spiritnal  teacher  is  Tmirersally  termed  a  religious  brother  by  the 
fraternity  of  devotees,  If  such  person  attend  the  deceased  on  the 
point  of  death,  and  perform  his  exequial  rites,  and  if  the  spiritual  tea- 
cher himself  disclaim  all  right  of  succession,  such  religious  brother 
is  entitled  to  the  inheritance.  This  doctrine  is  justified  by  universal 
usage.— Macn.  H.  L.  Vol.  II.  Ch.  I.  Sec.  7,  (p.  101.) 

Qotmia  Das  versus  Rdm'sahAy  Jamdddr  and  others. 
3rd  August,  1843. 

QggQg  The  promovent  filed  his  libel,  alleging  that  he  was 
bmtiwg  on  dM  vyip  the  cheld  or  disciple  and  legal  representative  in  estate, 
159.  '     according  to  the  laws  and  usages  of  Hindus,  of  one 

MUhan  DaSj  deceased,  a  Hindu  Boiragi  or  religious  devotee. 

To  this  libel  an  exceptive  allegation  was  filed,  dissenting  from  the 
promovenf  8  being  allowed  to  proceed  further  with  the  cause,  for  that 
he  was  a  person  having  no  interest  in  the  subject  matter  of  the  suit, 
inasmuch  as  a  chela  of  a  Hindu  Boiragi  does  not,  as  such,  succeed 
to  the  property  of  such  a  Bdir&gi  in  the  event  of  intestacy. 

LdOi  and  /^^on  in  support  of  the  aUegation. — For  the  purposes  of 
this  argument,  we  must  assume  that  the  deceased  was  a  Boiragi  or 
religious  devotee,  and  the  promovent  his  chela  or  disciple.  Such  a 
promovent  would  not  succeed  in  the  event  of  intestacy.  Hindus  are 
divided  into  four  classes,  of  which  the  three  higher  classes  (viz.  Brai- 
mana^  Kshatriya^  and  Voishya^)  are  called  twice  bom  classes,  and  the 


poflitioB  of  Uw  M  giTen  in  reply  to  the  question.  '*  The  goods  of  a  hermit,  of  an  ascetic, 
and  of  a  professed  student,  let  the  spiritual  brother,  the  virtuous  pupil,  and  the  holy 
preceptor  take.  Oa  ikilure  of  these,  the  associate  in  holiness,  or  person  belonging  to 
the  eane  order,  ihall  inherit.*'— Z^v^ck&AdTya,  page  223. 
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fourth  Shudra.  For  the  members  of  the  twice-born  classes  there  are 
three  religious  orders,  into  which  they  may  enter  if  they  wish  to  par- 
take of  the  divine  essence  after  death.  To  the  Shidrm  the  privil^e 
of  entering  a  religious  order  is  denied.  The  three  religious  orders, 
into  which  the  twice-born  classes  may  enter  are  those  of  the  BAiml' 
jnrastha  (or  hermit,)  the  SanyM  or  Jati  (the  ascetic,)  and  the  Brahma- 
eh&ri  (religious  student.)  The  whole  of  the  authorities  refer  to  a 
passage  of  Jaonyavalkya,  where  such  is  laid  down  to  be  the  law,  and 
clearly  shews  that  the  wealth  of  a  Binapra$tha  is  inherited  by  bis 
dharma-bhrdid  eka-tirihi  (or  liolv  brother  of  the  same  hermitage,)  that 
of  z^jati  or  yati  by  his  sat-shishya  (or  virtuous  approved  pupil,)  and 
that  of  a  Brahmachdri  by  his  A'^chirjya  (or  spiritual  guide.) 

Now  the  term  Bairdgi  simply  means  a  person  who  restrains  his 
passions.  It  is  not  a  name  descriptive  of  one  of  the  religious  orders, 
of  which  a  man  must  be  a  member  in  order  that  his  goods  may  be 
inherited  by  others  than  his  blood  relations.  Any  one  may  be  a  Bdi- 
rdgi,  be  he  a  Shudra  or  a  member  of  the  twice-born  classes.  The 
house-holder  B&iragi  is  well  known  amongst  the  Hindus,  and  goods 
are  inherited  by  his  blood  relations.  Brahmachdri  is  a  BMrdgi  aooord- 
ing  to  Manu.  When  used  in  a  more  technical  sense,  the  term 
Boirdgi  is  applied  to  the  followers  of  Rdmananda^  whereas  the  yati 
referred  to  in  the  above  text  of  Jagnyavalkta  is  the  Tridandi  Sanyo- 
9%,  a  sect  who  follow  the  doctrines  of  Bdmdnujay  which  are  different 
from  those  of  Rdminanda* 

But  again,  assuming  the  Boirigi  to  be  a  sufficient  description  of 
the  yati  of  Jagnyavalkta,  his  goods  are  not  inherited  by  his  chela 
or  pupil  in  that  capacity,  but  by  his  sat-shisAya  (or  virtuous  approved 
pupil.)  A  person  may  become  the  chelA  or  follower  or  pupil  of  a  yati 
of  his  own  accord.  After  he  has  served  the  yati  for  a  year,  if  the 
yati  thinks  him  worthy  of  the  honor,  he  makes  him  a  shishya  (an  ap- 
proved pupil,)  and  then  should  he  be  the  sat-shishya  or  best  of  tlie  ap- 
proved pupils,  he  would  inherit.  On  turning  to  Wilson's  Sanscrit 
Dictionary  we  find  the  word  chedi  or  cheli  to  mean  a  servant.  There 
is  a  period  of  servitude  for  a  twelve-month  necessary  before  the  aspi- 
rant pupil  can  become  a  shishya  or  partake  of  its  privileges.     The  pupil 


♦  AsUtic  RemrchM.    Vol.    XVI.  p.  134. 
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in  this  estate  of  probation  is  called  a  cheldy  and  after  a  twelve-month  he 
may  become  a  shishya  if  approved  of^  but  not  necessarily  so ;  but  a 
cheU  as  such  can  never  inherit.  There  is  no  instance  in  the  Reports 
of  the  Sadder  Dewanny  Adawlut  applicable  to  this  case :  the  only 
rases  there  relate  to  the  succession  to  the  Mohantship  of  the  Maths 
of  which  Rimananda  was  the  originator^  and  those  cases  clearly  shew 
that  the  aacccssion  depends  on  election,  and  not  upon  inheritance 
merely* 

GRANT,  J. — We  are  of  opinion  that  the  exceptive  allegation  must 
be  allowed ;  that  more  must  be  shown  by  the  promovent  on  the  face 
of  the  libel,  than  is  stated,  to  show  his  right  to  sue.  This  exceptive 
allegation  then  must  be  allowed  and  with  costs,  the  other  party  having 
liberty  to  amend.*  SETON,  J.  concurred. — Pulton*s  Reports,  Vol.  I. 
pp.  217—224. 

*  The  fbUownig  is  an  extract  from  a  letter  npon  this  subject,  which  the  Editor  received 
from  B^h€  Pratanna-kHmdr  Thoikur,  a  gentleman  of  well  known  learning  and  repute. 
''  The  word  ckd(t  is  applied  to  a  servant  or  one  who  serves  another,  and  we  find  that 
ondfT  the  anthority  quoted  below  one  who  serves  his  spiritual  guide  by  word  of  mouth, 
with  his  hearty  with  his  personal  attendance  and  his  wealth,  may,  when  possessed  of  these 
qomlities,  be  a  ski§hpat  and  no  one  else.  Hence  the  duty  of  a  servant  is  a  necessary 
preliminary  qualification  for  becoming  a  sJUshya;  during  the  probationary  period  above 
alluded  to  he  cannot  be  called  by  any  other  name  than  that  of  a  cKel<£ot  servant. 

The  conclusion  I  come  to,  therefore,  is  that  a  chd<(  or  servant  may,  if  qualified, 
he  admitted  a  sAiiAyo,  but  the  mere  denomination  of  cAc/^Tdoes  not  necessarily  imply 
the  meaning  of  fAi>A^.  The  Hindu  law  reccin^uises  the  right  of  inheritance  of  the  other, 
and,  consequently,  no  cMx  of  a  deceased  n?«cctic  can  inherit  his  property,  unless  the 
former  can  prove  himself  bis  shishya  too. 

The  following  extracts  from  the  first  "section  of  the  work  by  Krishn'inandaf  called 
ToMtn-MtCra,  compiled  some  time  about  the  end  of  the  15th  or  the  beginning  of  the  16tb 
eentniy,  have  been  furnished  to  the  Editor  by  the  same  learned  gentleman : — "Let  me, 
in  the  first  place^  describe  the  respective  qualities  which  should  from  the  character  of  a 
spiritnal  guide  and  of  his  religious  pupil.  With  regard  to  the  former,  it  is  necessary 
that  he  be  of  gentle  and  mild  disposition,  and  capable  of  controlling  his  passions.  lie 
is  to  be  descended  from  a  respectable  family,  modest,  neat  in  his  dress,  of  pure  manners, 
and  poaaessing  reputation  for  good  deeds,  he  must  be  pious,  clever,  and  a  man  of  good 
sense.  He  mu3t  be  of  one  of  the  four  orders  or  scots,  full  of  devotion,  and  well  conver- 
sant with  religions  works,  and  their  rites  and  ceremonies  ;  capable  of  inflicting  punish- 
ment as  of  doing  acts  of  favour;  a  person  possessing  these  qualities  may  be  properly 
called  a  spiritual  guide.  With  regard  to  the  latter,  it  is  necessary  that  he  should  be 
gentle,  modest,  of  a  pure  character,  full  of  reverence,  and  possessing  a  good  memory. 
fie  is  to  be  able,  aud  should   be  descended    from  a    respectable  family.     He  is  to  be  a 
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In  the  goods  of  SfTA-9AM  Das,  deceased. 

Sfta-rdm  Das  died  on  the  Gth  of  September,  1858,  leaving  property  wifli- 
in  the  jurisdiction  of  this  Court.  In  December  one  Kdrnmi  Ddti  a^Gol 
for  probate  of  a  will^  purporting  to  be  his,  and  appointing  her  his 
trix.  In  January  1859  Ritu  Singh  Roy  entered  a  caveat,  with  an 
vit  in  support  of  it,  which  stated  that  the  will  was  a  forgery,  and  that,  u 
the  alleged  testator  was,  at  the  time  of  his  death,  a  Byraghee  {^Bairigi^ 
he,  the  caveator,  was  his  shishya  and  heir,  according  to  Hinda  bv. 
Supplemental  affidavits,  having  been  filed  on  both  sides,  the  cauae  vm 
heard  on  the  7th  of  July,  when  the  court  directed  the  following  istufli 
to  be  tried : — 1st.  Whether  Sitd-rdm  Das  was  a  Byraghee  whoae  eitite 
descended  to  his  shishya  or  approved  pupil  or  not  ?  2nd.  whether  the 
caveator  was  his  shishya  or  not?  3rd.  whether  the  will  was  genuine? 
The  last  issue  only  to  be  tried  in  case  the  first  two  should  be  found 
for  the  caveator. 

These  issues  came  on  for  trial  on  the  12th  of  August,  1859. 

Baboo  Frosunno  Coomar  Tagorc,  who  was  called  to  give  evidence 
of  the  custom  regulating  the  succession  of  Byraghees,  stated  as  fol- 
lows : —  ^*  I  have  heard  the  evidence  given  to-day.  Byragheti  are  a  sect, 
whose  property  descends  to  their  approved  disciples.  The  Byragkees 
of  this  place  are  not  a  pure  and  perfect  class.  According  to  the  rules  of 
the  Hindu  religion,  Byraghees  of  the  pure  class  are  required  to  re- 
nounce the  world.  According  to  these  rules,  a  Byraghee,  if  perfect, 
is  not  capable  of  holding  property.  But  the  practice  is  otherwise.  In 
practice,  they  hold  property  and  trade  largely.  A  Byraghee't  trading 
would  be  a  moral  offence  but  it  would  not  disqualify  him.  Personal 
immorality  would  disqualify  a  Byraghee.  In  the  pure  class,  when  a 
chela  {cheU)  becomes  a  shishya  he  is  required  to  perform  a  ceremony 
called  bijiborna ,  he  must  be  himself  virtuous,  otherwise  mere  perfor- 
mance of  the    ceremony  of   bijiborna    will  not    qualify  him   to  be  a 


man  of  good  sense,  hnmble,  and  able  to  subdue  his  passions.  These  qoalities  are  esMiiii- 
ally  requisite,  and  without  these  no  one  can  become  a  religious  pupil,  A  ycar*8  residenee 
and  association  with  etch  other  is  required  to  form  the  connection  of  the  spiritoal  goida 
and  the  pupil :  it  is  also  enjoined  in  the  Sf£ra'^angraha,  that  a  good  spiritual  guide  should  pnt 
his  dependant  pupil  to  a  year's  probation.  A  knowledge  of  the  mysterious  and  exoellent 
SAflTf/raf  should  not  be  imparted  to  eyery  one  without  difltiiioiion:  it  should  be  imparted 
to  a  well  behaved  pupil  after  a  year'*  residence  with  him." 
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Ishfa.  The  object  of  the  ceremony  is^  that  his  nature  and  name 
iy  be  changed.  The  principal  qualification  is^  that  he  restrains  his 
aBions.  If  a  man  becoming  chela  to  a  Yati  (ascetic)  during  his 
ebukip  were  to  live  with  a  woman^  it  would  disqualify  him  from  being 
Mikjfa,  as  he  would  not  be  a  faithful  chela.  A  man  must  be  a 
ola  befi«e  he  can  be  a  shishya.  The  ceremony  of  bijiboma,  if  per- 
moAf  wonid  be  invalid,  if  it  were  found  out  that  the  man,  when 
da,  had  lived  with  a  woman.  T  do  not  remember  any  such  case. 
Mare  was  something  like  it  in  the  Hooghly  district.  The  rule  as  to 
B  property  descending  to  the  approved  pupil  does  not  apply  to  all  the 
Mses*  There  are  only  three  classes,  namely  the  Yati^  Banoprotta 
Mmaprastha)  Bnrtnoeharee  {BrahmachM  i)"^  under  the  two  latter  deno- 
inalions  bjpraghees  cannot  come.  YaH  is  an  extensive  term,  within 
deh  bjfroghees  and  other  sects  come.  There  are  fifty  or  sixty  sects 
ijfraghee9  ia  which  the  pupil  would  succeed.  Those  that  live  in- 
rge  cities  deal  in  money,  and  hold  landed  property,  to  which  the 
proved  papil  would  succeed,  if  such  were  the  rule  of  the  particular 
nple  to  which  they  belonged.  In  the  case  of  a  pure  Yati,  the 
i'Mshga  would  get  his  property,*  but  in  the  case  of  a  corrupt  Yati, 
e  property  would  descend  accordidg  to  the  custom  and  usage  of 
a  particular  temple.  With  regard  to  a  pure  Ya/t,  the  rule  as  to  the 
operty  descending  to  the  sat-shishya  is  universal  ;*  but  in  the  case  of 
e  corrupt  Yati,  it  would  depcud  upon  the  custom  of  the  particular 
mpleto  which  the  Yati  was  attached.  The  Hindu  law  of  inheri- 
aoe  requires  that  the  sect  be  a  pure  sect,  and  does  not  provide  for 
7  that  are  not  pure.  Trading  or  holding  any  property  does  not 
long  to  the  pure  sect.  The  pupil  of  the  Yati  of  a  pure  sect 
ndd  succeed  to  bis  temple  his  cloths  and  his  books.  The 
ire  Yati  can  have  no  property,  except  such  as  I  have  mentioned, 
a  Yaii  have  property  derived  from  trade,  it  would  be  ruled  by 
.e  custom  and  usage  of  the  particular  temple  to  which  he  might 
long.  The  Ramayuts  {RimAyets)  have  some  very  large  temples  con- 
icted  with  their  sects  in  Jugger-nath,  and  I  believe  they  have  one 
mple  in  Calcutta  near  the  Mint.  According  to  the  custom  of  these 
mples,  the  pupil  succeeds.  They  are  pure,  and  do  not  practise 
sde.     A  Ramayut  could  not  trade,  unless  he  chose  to  deviate  from 


«  See  anU,  i>p.  312,  818. 
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the  rule  of  his  sect.  If  he  did  so  deviate,  the  rule  of  the  sect  would 
then  depend  upon  the  custom  of  the  particular  temple  to  which  the 
Byraghee  might  belong.  The  approved  pupil,  after  performing  the 
ceremony  I  have  mentioned,  becomes  like  the  Gooroo  (Gurtt)  or  spiritual 
guide,  and  does  what  he  does,  and  follows  the  peculiarity  of  dress  which 
he  observes.  The  Ramayuts  have  a  white  mark  on  the  forehead — all 
put  it  on,  even  those  who  trade.  I  saw  the  last  witness,  he  did  not 
look  much  like  the  disciple  of  a  Ramayut,  the  white  mark  is  a  pecu- 
liarity common  to  all  the  followers  of  Ramayut.  In  case  of  personal 
immorality,  the  shishyas  ought  to  be  ejected,  and  in  a  large  temple  the 
Government  would  interfere  under  Regulation  XIX  of  1810.  By  per- 
sonal immorality  I  mean  that  which  is  immoral  and  wrong  in  itself.  In 
the  case  of  personal  immorality  on  the  part  of  the  shishyas,  if  no  eject- 
ment take  place  in  the  life-time  of  the  Gooroo,  and  if  the  succession  is  to 
be  chosen  by  election,  as  is  the  case  in  some  temples,  the  electors  would 
represent  the  circumstance  to  the  Local  Agent.  But  if  the  succession 
go  by  inheritance  the  collector  interferes.  If  the  inheritance  go  by 
succession  the  approved  pupil  might  succeed,  but  he  would  be  liable 
to  be  removed.  The  Collector  and  Magistrate  constitute  the  Local 
Agent  under  Regulation  XIX  of  1810,  and  they  act  under  the  Board  of 
revenue.  According  to  the  Hindu  law,  the  Ruling  power  is  entitled  to 
interfere,  and  the  Collector  and  Magistrate  represent  the  Ruling  power. 

To  the  Advocate  General.— Having  regard  to  the  Hindu  law,  I  con- 
clude it  would  be  thought  that  religious  ascetics  would  have  no 
other  property  than  religious  property,  such  as  I  have  mentioned. 
There  are  many  sects  of  Byraffhees,  and  with  a  great  many  Byraghees 
the  property  could  not,  according  to  the  Hindu  law,  go  to  the  pupil ; 
but  it  would  by  the  usage  and  custom  of  the  particular  temple.  There 
are  always  some  differences  amongst  the  various  sects  of  Byraghees. 
Among  the  Bengal  Byraghees  there  is  not  much  about  the  approved 
shishyas,  and  the  property  would  go  by  the  Government  law  of  in- 
heritance to  the  next  heir  and  not  to  the  approved  pupil.  I  have 
known  cases  where  the  property  acquired  by  a  Byraghee,  who  had 
traded,  but  was  in  other  respects  pure,  descended  to  the  sat-shishya. 
If  the  shiahyas  were  guilty  of  personal  immorality,  it  would,  as  soon 
as  it  was  discovered,  whether  during  his  preceptor'^  life  time  or  after- 
wards,  dis-entitle  him  Horn   inheriting —mere  irregularity,   such   as 
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trade^  would  not  disqualify  bini.  The  puro  Byraghee,  at  tbe  time  of 
becoming  skUhya,  takes  a  vow,  the  priucipal  part  of  which  is  that  lie 

will  restrain  his  paaaious.     That   is  the  very  essence  of  the  vow  • 

that  he  will  worship  the  idol,  present  flowers  and  feed  guests  is  only 
a  part  of  the  vow;  There  are  two  classes  of  shinhya.  The  shishya 
of  one  class  is  a  disciple  and  succeeds  to  the  property  on  the  death 
of  his  Goaroo.  The  shishya  of  the  other  class  receives  munlers 
{maiUnu)  fipom  the  Gooroo  without  having  any  thing  to  do  with  the 
tempTe ;  he  only  receives  the  utterance  of  certain  mysterious  words, 
and  worships  the  idol ;  he  does  not  succeed,  and  you  would  know  one 
from  the  other  from  his  dress,  manners,  and  habit  of  living. 

If  I  were  to  renounce  and  beoome  a  Byraqhee,  I  should  he  treated 
as  if  I  were  dtilly  dead,  and  my  natural  heir  would  take  my  pro- 
perty ;~it  wieold  aooelerate  the  succession.  The  last  witness  is  not  at 
mil  like  Bffr^hee  in  appearance,  he  looks  like  a  Sirear.  The  RamayuU 
are  a  Inrge  mil  a  pure  sect.  They  have  one  temple  here  near  the 
mint.  It  is  subordinate  to  the  Jager'nath  temple,  that  temple  is 
not  in  Bang  Bazar ;  if  there  had  been  a  temple  of  repute  in  Bang 
Baxar,  I  should  know  of  it.  A  Brahmin  becoming  a  Byraghee  gives 
up  his  caste.  1  don't  know  particularly  in  the  case  of  Ramayuts,  but 
maay  sects  give  up  their.  Bruh^mnical  thread.  In  the  Ramayut  sect 
if  a  Brahmin  gave  up  his  Brahmnical  name,  it  would  be  natural  for 
him  to  give  up  his  thread.  A  Khettrtf^  o\\  his  becoming  shishya^ 
would  follow  his  master  and  give  up  his  name  and  caste ;  he  would 
be  the  heir  apparent.  '  Sing  R01/  is  not  a  designation  which  a  man 
would  retain  after  becoming  shishya,  nor  would  he,  I  think,  retain 
his  thread.  A  Byraghee  renounces  the  world  and  all  worldly  distinc- 
tiona.  He  is  bom  again.  If  he  breaks  his  vow,  he  cannot  resume 
his  caste  again  without  very  heavy  expense.  A  Brahmin  can  lose 
his  caste  by  doing  an  act,  but  his  child,  if  he  does  not  live  with  his 
father,  does  not  thereby  lose  caste.  It  is  not  a  suspension,  but  an 
absolute  forfeiture  which  takes .  place  on  a  Brahmin  becoming  a 
Bymghee.  If  a  Kkettry  becomes  Byraghee,  he  may,  if  he  choose, 
retain  his  thread,  no  one  will  interfere;— but  it  is  very  objection- 
able that  a  man  should  assume  the  thread  if  he  is  not  entitled  to  it. 
It  is  an  immoral  act  fur  a  Byraghee  to  keep  on  the  thread  and  assume 
ftlaeoolnrs.  If  a  man  become  a  Byraghee^  he  would  eat  rice  with 
hia  master.    If  I  saw  a  man  sitting  at  a  distance  from  a  Byraghee^ 
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and  eating,  I  shonid  not  conclude  that  he  was  a  skishya.  1  have 
never  heard  of  an  instance  of  a  siishya^  expecting  to  become  his 
Gooroo^a  successor  at  the  same  time  serving  another  master. 

To  Cowie — I  never  heard  of  such  an  instance  as  a  skishya  acting  as 
Collecting  Sircar  for  another  master.  In  the  case  of  a  shishya,  who 
has  been  guilty  of  adultery  or  concubinage,  if  not  ejected  in  the  life- 
time of  his  Oooroo,  he  would  be  treated  by  the  Sudder  as  disqualified. 

To  the  Chief  Justice— If  a  shiahya  married  and  had  children,  he 
would  no  longer  be  considered  as  a  disciple,  and  could  not  inherit ;  if 
he  did  not  marry,  and  had  children,  that  would  be  still  worse. 

To  Wells,  J. — If  I  saw  a  man  who  claimed  to  be  a  $hi$hya  in  a 
menial  secular  employment,  I  should  consider  him  an  impostor. 

The  Caveator's  case  was  afterwards  given  up,  and  he  was  commit- 
ted by  Peacock  C.  J.  for  a  contempt  of  court,  on  the  ground  that 
he  had  prevaricated,  made  false  statements  and  contradicted  himself 
in  his  evidence. 

SECTION  IL 

ON  THE  LAW  OF  MIGRATION. 

^   161.     A  family  migrating  from  one  to  another 

yavas  na  .  ^^^yj^t^y  is  entitled  to  the  benefit  of  the  laws  of 

the  former  country,  provided   it  have  uniformly  observed  the 

religious    ordinances  peculiar  to  such   country,  otherwise   it 

must  be  subject  to  the  laws  of  the  latter  country. 

Vvavastha^  '  ^"^^  ''  ^^^  ^^  ^^*^  ^^^  determined  that  a 
Hindoo  family  migrating  must  be  presumed, 
until  the  contrary  be  proved,  to  have  brought  with  it,  and  re- 
tained, all  its  religious  ceremonies  and  customs,  and  conse- 
quently its  law  of  succession. 

RaJ-chander-ndrnyan.  Choudhari  versus  Gokul-chind  GtAo, 
CaS6  ^'    ^^  ^^^  ^^^^  ^^  pandits*  answer^to  the  questions 

v^b^X  ^fei!^*'      P"*  *^  ^^^"^  recited,  that—"  if  the  family  being  from 
MithUd,  but  dwelling  in  Bengal  performed  religious 
rites  with  the  people  of  Bengal,   and  held   a  Zemindaree  in  that  pro- 
vince, GokuUchind  (the  sister's  son)  is  heir  to  it,  conformably  with 
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the  Bengal  law.  But  if  the  family  merely  dwelt  in  Bengal,  and  per- 
fomed  religions  ceremonies  with  Mithila  people,  and  observed  the 
laws  and  usages  of  that  proyince,  then  Rdj^chander  (the  son  of  a  pater- 
nal ande)  will  inherit  agreeably  with  the  MitkiU  law."*  And  from 
the  evidence  taken  it  appeared  that  the  pyrohit  or  family-priest, 
of  each  of  the  parties,  was  a  jBr^^naji  of  Bengal;  that  the  ancestors 
of  the  parties,  whose  family  had  bcfen  resident  in  Bengal  for  several 
generations,  had  inter-married  with  Bengal  women ;  that  the  rites 
and  ceremonies  connected  with  funerals  or  marriages,  had  been  some 
times  according  to  the  lUiihili,  and  some  times  according  to  the 
Bengal  $histra.  Under  the  opinion  given  by  their  pandits,  and 
on  consideration  that  the  contested  lands  were  situated  in  Bengal ; 
that  the  family  had  been  long  resident  in  Bengal ;  and  that  there 
had  been  no  uniform  observance  of  the  ordinances  of  the  MiihilA 
shMtra,  the  Sudder  Dewanny  Adawlut  (present  J.  Lumsden  and 
J.  H.  Harinton)  held  that  the  case  had  been  well  determined  by  the 
provincial  court  according  to  the  Hindu  law  of  Bengal. — ^22nd  of 
June,  1801.— S.  D.  A.  R.  Vol.  I.  p.  43. 

II.  But  claimants  to  an  inheritance,  who  had  migrated  from 
MUhila  and  had  continually  practised  the  usages  of  MithUa  in  every 
respect,  were,  on  reference  to  the  decision  in  the  above  case,  held  to 
be  entitled  to  the  benefit  of  the  laws  of  MithUd, — Ganga-datt  Jhd 
versus  Sri-nardyan  Roy  and  another. — 24th  Aprial,  1812.  S.  D.  A. 
Rep.  Vol.  II.  p.  11. 

III.  The  same  point  was  decided  by  the  Judicial  Committee  of 
the  Privy  Council  in  the  case  of  Batchepati  Dutt  Jha  and  others  versus 
Rajender  Naraen  and  another. — 12th  February,  1839.  2  Moore^s 
Indian  Appeals^  p.  132. 

*  The  Hindu  law,  aeoording  to  the  doctrine  of  Bengal,  is  correctly  stated,  being 
exactly  conformable  to  /tm€(a-v(fAaiia,  Cb.  11,  Sect.  6.  §  8.  The  books  of  greatest  autho- 
ritj  in  MitkUdC  on  the  snbjeet  of  inheritance,  are  silent  in  regard  to  the  sister's  son  ; 
and  the  established  opinion  is,  that  the  male  descendant  of  the  remoter  ancestor  shall 
inherit^  and  not  descendant  through  females  of  a  near  ancestor.  If  the  family  had  been 
ahown  to  have  continued  in  the  obserrance  of  the  natural  laws  and  usages,  namely,  tliose 
of  JVilAf^(^,  the  rule  of  inheritance,  as  established  in  that  province,  must  have  been  fol- 
lowed. By  the  disuse  of  them,  the  adoption  of  the  customs  and  laws  of  Bengal,  and 
enployment  of  prieats  of  this  province  in  religious  rites,  the  &mi]y  is  considered  to  have 
adopted  Bragal  ftnr  its  country  in  aU  ]natters.^£rote  by  Mr.  C<^brooke. 
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IV.  Where  a  family  of  Bengalee  Sboodra  SudgopeB  had  migratetl 
to  MUhUa  at  a  remote  period,  and  it  was  proved  by  the  eyidence  that 
they  had  adopted  the  laws  and  customs  of  Mithili,  the  Miihili  law 
of  inheritance  was  held  to  be  applicable.— /&»»<  Padmdvati  versus 
Bdbi  Dular  Sing  and  others.— 30th  June,  1847.  M.  S.  Notes  of  P. 
C.  Cases.     Sec  Morley's  Digest,  Vol.  I.  p.  382. 

V.  A  family  of  Sodgopc  Brahmins,  who  had,  many  years  previously 
to  the  institution  of  the  original  suit,  migrated  to  Midnapore,  were 
upon  proof  that  they  retained  their  laws  and  religious  observances^ 
held  to  be  entitled  to  the  benefit  of  the  Bengal  laws  of  inheritance. — 
Rini  Srimati  Deb\  versus  Rdtti  Kunda-lata  and  others. — December, 
1847.   Notes  of  P.  C.  Cases.     See  Moriey's  Digest,  Vol.  I.  p.  332. 

No.  207  o?  186L 
Jandrdan  Misra  versus  Nabin-chander  Pradhdn. 

Regular  Appeal  from  the  dicision  of  Mr.  Littledale,  Judge  of 
Nuddea. — 

G&SB  '^^^'^  ^^  ^^  appeal  from   a  decree  in  a  suit  brought 

^sSnu  ici'ieV  ^^y  Ablioy-charan,  calling  himself  oo-beir  with  his 
brother  Janar-dan,  according  to  the  Hindu  law  pre- 
vailing in  Bengal,  in  default  of  issue,  natural  or  adopted,  of  Nil-kamaf, 
deceased.  The  Zillah  Court  set  aside  the  adoption  of  one  Nabin- 
sunder,  said  to  have  been  made  under  authority  from  the  said  NiUkamaly 
and  ordered  the  plaintiff,  as  co-heir,  to  be  put  in  possession  of  his 
share  in  the  estate. 

The  minor,  by  his  attorney,  besides  various  technical  pleas  of  under 
valuation  of  the  suit,  and  the  like,  pleaded  that  the  plaintiff's  family, 
into  which  he  had  been  adopted,  having  originally  migrated  firom 
Mithild,  and  being  still  governed  by  the  laws  of  succession  as  prevail- 
ing among  Hindus  in  that  province,  plaintiff  and  his  brother,  being 
cousins  on  the  mother's  side,  could  not  be  heirs  of  Nil-kamai,  while 
many  relatives  in  the  paternal  line  were  in  existence.  He  also  plead- 
ed that  the  adoption  had  been  fully  authorized   and  formally  made. 

The  material  issues  of  fact  as  between  the  plaintiff  and  the  minor 
were  1st. —  Is  the  succession  in  this  family  governed  by  the  law  of 
Mithila  or  by  that  of  Bengal  ?  2nd.  If  the  law  of  Bengal  prevail,  has 
the  minor  defendant  been  Iregularly  adopted  or  not  ?  Upon  the  first  of 
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Aese  inues  a  good  deal  of  evidence  was  submitted  to  the  rourt   below^ 
and  the  Judge  foand  the  law  of  Bengal  to  prevail. 

By  the  Court* — We  have  to  consider  whether  the  Judge  was  right 
in  ooming  to  the  conclusion  that  the  law  of  Bengal  ought  to  pre- 
vail in  the  present  case.  The  evidence  upon  such  a  point  is  divisi- 
ble into  two  classes ;  firsts  oral  evidence^  descriptive  of  the  ceremonies 
and  uaagea  observed  in  the  family  at  the  present  time^  and  within  the 
personal  knowledge  of  the  witnesses ;  and  secondly^  the  evidence  of 
&ct8  derived  from  the  family  history,  such  as  their  inter-marriages, 
snooeflBionSi  acts  and  admissions  in  court,  and  the  like,  which  are  by 
&r  more  valnaUe  as  being  definite  and  practical  professions  of  custom 
and  ibr  the  moat  part  admitting  of  no  dispute. 

We  do  not  find  it  laid  down  in   any  case  what  the  presumption   as 
to  the  law  of  inccession  is  to  be  in  the  case  of  a  proprietor  domiciled 
in  Bengalt  bnt  ooming  of  a   Mithili  family,  in  respect  of  property 
situated  in  Bengal.     In  the  case  of  Rutche-putty  Dutt,  Jha  and  others 
vena  RSftnder-nio'iyan  Roy  and  another,  the  Privy  Council,  approv- 
ing of  the  decision  in  Raj-chander-nariyan  Choudhuri's   case^   held 
aflbming  the  Sudder  Courtis  decree,  ''that,  in  a  case  where  a  family 
migrates  from  one  territory   to  another,  if  they  preserve  their  ancient 
leligiona  ceremonies,  they  also  preserve  the  law  of  succession/'    Thus, 
it  being  admitted  that  a  Hindoo  migrating  from  one  province    to  an* 
other,  and  acquiring  property  in  the  territory   where   he  has  settled, 
is  at  liberty  to  carry  with  him  his  personal    law,  so  as   to  override  the 
law  of  domicile,  or  that  of  the  locus  rei  site :  and  regard  being  had 
to  the  constitution  of  Hindoo  society,  and  to  the   well-known  attach-* 
ment  of  Hindoos  to  their  ancient  religious  customs  and  observances,  we 
think,  after  mature  consideration,  that  a  Hindoo  so  migrating  must  be 
presumed,  until  the  contrary  be  proved,   to  have   brought  with  him^ 
and  retained,   all  his   religious  ceremonies  and  customs,  and  conse- 
quently his  law   of  succession  ;  and   this   more  especially   when   the 
family  is  shown  to   have   brought  with  it  its  own  priests,  who,  and 
their  descendants   after  them,  continue  their  ministrations  down  to 
the  period  of  contest.     It  will  be  for  the  party  who  sets  up  a  departure 
from  ancestral  law,  to  show  that  the  family  has  in  some  material  res- 
pect abandoned  its  ancient  religious  usages,  in  which  if  he  succeeds, 
lie  may  contend  that  the  principle  laid  down  in  the  cases  above  quot- 

43 
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ed  does  not  apply ;  and  of  course^  if  he  can  show  that  in  matters 
connected  with  succession^  the  law  of  the  country  of  domicile  has  been 
adopted^  the  presumption  arising  from  the  observance  of  ancient 
customs  (if  such  observances  were  proved)  would  at  once  be  negatived. 

Let  us  seCi  then^  how  far  the  plaintiff,  who  in  this  case  asserts  that 
a  fiimily  originally  from  Milhili  have  adopted  the  law  of  Bengal^  has 
proved  his  allegation.    The  evidence  which  the  Judge  has  considered 
as  establishing  this  contention  consists  of^  first,  the  testimony  of 
thirteen  witnesses  examined  for    the  plaintiff,   who  depose  generally 
that    ^^the  religious    ceremonies    of  the  family   have  been  partly  per- 
formed according  to  the    MUhili  shaslras,   and  partly   according  to 
those  of  Bengal/'     Some  of  the   witnesses  specifying  the  marriage 
ceremonies  as  regulated  by  the  former,   and  those   connected  with 
funerals  and  Upanayana  by  the   latter.     ^'One  of  the  witnesses,^'  the 
Judge  observes,  ^'Ratn-charn  UpddhyAy,  the  plaintiff's  PurokU,  and  bro- 
ther of  the  defendant  Uttam^hander,  state  that  many  of  the  reUgioua 
ceremonies  are  regulated  by  the  shistars  of  Bengal,  and  some  by  the 
Mithild  law.*'     After  noticing  the  counter-evidence  for  the  defendant 
which  he  considered  less  full   on  this  point,  and  at  once  dismissing 
the  evidence  of   Uttam-chander^    as  that  of  an  interested  party,  the 
Judge  refers  to  the  case  of  R^chander-narayan    Chaudkmrt,  versus 
Gohd-chander   Guho,  and    remarks    that  in  the  present  case  ^'  the 
same  features  appear."    Torturing,  therefore,  that  decision,  and  look- 
ing especially  to  the  fact  of  a  succession  by  a  childless  widow  in  the 
family  as  a  very  strong  circumstance,  he  decided  the  issue  of  Mithili 
or  Bengal  in  favor  of  the  plaintiff.     Wc  may  at  once  observe  that,  if 
the  circumstances  of  this  case  were   precisely  similar  to  those  in  the 
case  above  cited,  the  decision  would  be  easy  enough.     But  it   unfor- 
tunately happens  that  in  both  the  leading  cases  on  this  point,  the   fScutts 
were  so  well  ascertained  as  to  have  only  a  necessity  for  applying  the 
law,  whereas  in  the  case   before  us  the  facts    are  disputed,  and  the 
evidence    is  conflicting.     In  the    earlier    case,  on   reference  to  the 
Report,   we  find  it   appeared  from  the   evidence  that  "the   PurokU 
of  each  of  the  parties  was  a  Brahmin  of  Bengal,  that  the  ancestors  of 
the  parties  had  inter-married  with   Bengal  women*'  &e.  &c.    and  the 
words  of  Mr.  Colebrooke  s  foot  note  are — ^'By  the    disuse  of  them 
(the  natural  law  of  usages)  and   adoption  of  the   customs  and   laws  of 
Bengal,  and  employment  of  priests  of  this  province  in  religious  rites 
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tha  fiunily  was  considered  to  have  adopted  Bengal  for  its  country  iu 
all  matters/'  That  was  a  case  perfectly  clear  in  which  the  appellant 
had  nothing  to  rely  on^  but  the  original  descent  from  a  MUhild  haxnly, 
which  descent,  however,  became  of  no  effect,  because  of  the  subse- 
quent clearly  proved  conformity  to  the  law  of  Bengal,  where  the 
fiunily  now  resided,  and  where,  moreover,  the  contested  lands  were 
situated."  Here  there  is  not  a  word  of  inter-marriage  with  Bengal 
women,  and  the  family  Purohit  is,  like  the  family  itself,  admittedly 
of  MiikilS  descent,  his  ancestor  having  in  fact  immigrated  with  the 
ancestors  of  the  parties.  On  the  other  hand  in  the  latter  case,  decid- 
ed by  the  Privy  Council  in  1889,  the  admissions,  equally  explicit  were 
all  the  other  way.  In  that  case  it  was  acknowledged  by  the  appellant 
that  all  ceremonies  of  mourning  and  rejoining,  namely,  all  religious 
ceremonies  and  some  of  a  civil  nature  including  marriage  were  per- 
formed in  the  families  of  both  appellants  and  respondents,  by  a 
MUhiU  pwrohU  and  according  to  the  MithUd  shdstars. 

Thus,  while  the  law  of  those  cases  is  perfectly  clear  and  readily 
i^iplicable  to  the  ease  before  us,  the  state  of  the  facts  and  of  the  cvi- 
denoB  it  wholly  different.  Now,  upon  a  review  of  the  oral  eridenoe 
whidi  bears  upon  the  question  of  usf^e  in  the  family,  Bengal  or 
Miikildf  we  consider  it  to  be  inconclusive  on  either  side,  and  that, 
consequently,  so  fiir  as  that  evidence  goes,  the  party  who  has  affirma- 
tively to  prove  his  contention  must  fail.  No  doubt  the  witnesses  for 
plaintiff  and  defendant  alike  established  petty  departures  in  detail 
from  the  strict  ceremonial  law  of  Miihila,  aud  this  is  not  to  be  wonder- 
ed at  with  pandits,  not  remarkable  for  erudition  in  matters  either 
sacred  or  profane,  surrounded  by  a  Bengal  population,  and  having 
access  for  the  most  part  only  to  Bengali  books ;  it  is  only  natural  that, 
in  minor  observances  and  occasions  Bengal  innovations  should  creep 
in  and  is  a  departure  of  this  kind  rather  than  a  disuse  of  the  Mithili 
rites,  and  adoption  of  those  of  Bengal  which  the  witnesses  for  the 
^aintiff  have  proved,  if  they  have  proved  any  thing,  it  was  amply 
enongh  observed  by  the  respondent's  Vakeel  Baboo  Kishen-kishore 
Gfaoee  tlimt  families  situated  like  that  of  the  defendant  commonly  use 
the  cnBt<»ns  of  Bengal  for  every  day  purposes,  and  produce  the  law  of 
MUaiA  tor  their  law -suits.  But  whatever  justice  there  may  be  gene- 
rally in  this  remark,  we  are  bound  to  say  that  nothing  advanced  by 
the  plaintiff's  witnesses  is  inconsistent  with  the  view  that  this  family 


340  vyavastha:-darpana. 

as  far  as  its  members  were  interested  meant  to  keep  up  and  did  Tir- 
tually  keep  up  the  customs  and  the  law  of  the  country  in  which  the  j 
had  originally  resided. 

It  is  admitted^  however,  on  all  hands,  that  if  the  plaintiff  could 
show  from  the  history  of  the  family  in  recent  tiraes^  that  in  such 
matters  as  marriage,  adoption,  inheritance  and  the  like  they  had 
practically  followed  the  law  of  Bengal,  such  proof  would  render  the 
kind  of  evidence  which  we  have  been  discussing  of  very  infisrior 
importance.  We  find,  accordingly,  in  the  second  branch  of  evidence, 
that  one  example  of  conformity  to  the  Bengal  rule  of  succession  is 
brought  forward  on  the  plaintiffs  side.  This  is  the  inheritance  of  Su-bha- 
dra,  a  childless  widow,  of  the  share  of  her  husband  Tota-rdm,  who  died  in 
Pons  1232^  the  elder  brother  of  Boidya-nath,  from  whom  plaintiff  and 
Nabifi'Sudtr,  supposing  that  his  adoption  stands^  are  both  descended. 
This,  it  is  admitted  could  not  have  taken  place  in  a  joint  undivided  Hindu 
family  under  the  law  of  Miihild.  A  fact  so  important  of  course  demands 
investigation^  and  we  find  the  proof  of  it  consists  in  a  decree  of  the 
Provincial  Court  of  Moorshedabad^  under  date  I9th  of  November,  1829, 
in  which  Musaammat  Su-bhadrA  is  set  down  as  the  widow  and  represen- 
tative of  Tota-rdm^  deceased,  who  had  been  one  of  the  original  defen- 
dants. This  appears  to  have  been  a  suit  connected  with  a  Pntnee 
Talook  in  which  the  Paul  Chowdhry  zemindars  were  plaintiffs.  The 
other  defendant  was  Dina-mogi  the  widow  of  CAandi^hani  and 
mother  of  Nil-kamal  who  represented  Boidya-nith  the  younger  brother 
of  Toii-rAm  who  had  died  fourteen  years  earlier,  and  in  accordance 
with  this  state  of  things,  petitions  dated  the  30th  of  March  1827  and 
8th  of  May  1833  had  been  filed  as  coming  from  Su-bhadrA  and  Dina- 
moyi  relative  to  the  payment  of  rent  for  this  Talook.  It  is  to  be 
observed  that  there  was  neither  adjudication  nor  dispute  upon  this 
matter  of  succession.  Now  we  are  not  disposed  to  think  that  the 
mere  assumption  by  Su-bhadrA  of  rights  which,  if  the  family  were  still 
in  Miihild,  did  not  belong  to  her,  would  be  in  itself  extremely  important, 
unless  it  were  shown  that  other  heirs  at  that  time  existed  whose  rights 
were  affected  by  her  proceedings,  and  who  were  in  a  condition  to 
resist.  If  this  indeed  were  so,  the  silence  of  such  heirs  would  be  very 
significant.  But  we  find  the  death  of  TotA-ram  took  place  in  Pons 
1233,  just  one  month  after  that  of  his  nephew  and  male  heir,  Chandi* 
charn^  when  the  grand-nephew  and  next  heir  of  NU^kamali  son  of 
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CiaM^^'Chara,  was  a  child  in  arms  (boru  iu  133 1>)  his  mother  Dina-moj/i 
being  hia  gnardian.  Under  these  circumstances,  nothing  could  be 
more  probable  than  that  Su'bhadra,  having  only  a  young  widow  to 
deal  wiih^  should  assume  the  direction  of  her  deceased  husband's  share 
in  the  fiunily  property,  and  continue  in  possession  of  it,  until  Nil- 
kimal  came  of  age,  and,  as  remarked  by  the  appellant's  Vakeel,  there  is 
no  eridenoe  of  her  possession  after  he  attained  his  majority.  That 
Su-iiadrm  was  a  woman  of  great  influence  in  the  family,  and  consider- 
able vigour,  is  evident  from  the  subsequent  history  of  events,  for  we 
find  her  in  the  will,  propounded  as  Nil-kamaPs,  associated  with  his  wife 
Hmgali'mayi,  and  his  mother  Dina-moyi  (above  mentioned,)  in  the 
management  of  his  estate  for  the  benefit  of  the  son  to  be  adopted  by 
his  wife.     She  finally  outlived  them  both  dying  in  1238. 

We  cannot,  therefore,  look  upon  the  alleged  succession  by  Su-bha- 
dri  to  ber  husband  as  being  of  itself  conclusive  as  to  the  law  which 
govemod  tins  fanily,  and  as  we  think  the  oral  evidence  insufficient, 
and  thus  find  the  plaintiff  to  have  failed  in  supporting  the  burden  of 
pro(tf  which  tibe  nature  of  the  case  has  laid  upon  him,  it  follows  that 
the  first  material  issue  is  decided  against  the  Plaintiff,  Respondent ; 
that  Uiis  soit  cannot  proceed ;  and  that  the  Judgment  of  the  lower  court 
in  his  fitvoor  must  be  reversed  with  all  costs  of  this  court  and  of  the 
Court  below. 

Judgment  reversed 

The  30ih  of  December,  1863.  H.  C.  A.  Marshall's  Reports  Vol.  I. 
page  232. 
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CHAPTER  III. 

CHARGES  ON  THE  INHERITANCE. 
The  charges  to  which  the  inheritance  is  liable^  are  of  three  kinds. 
Firsts — discharge  of  debts  and  other  obligations.  Secondly^ — the 
performance  of  the  obsequies^  &c.  of  the  late  proprietor  and  the  initi- 
ation of  his  son  and  daughter.  Thirdly^ — maintenance  of  such  persons 
and  such  members  of  his  family  as  are  absolutely  entitled  to  it.  Those 
who  take  the  heritage  must  discharge  these  duties. 

SECTION  I.-PAYMENT  OF  DEBTS,  Ac. 

^    163.    A  partition  should  be  made  by  sons  of 
y&vasuia .  ^^  wealth  of  their  deceased    fiatther,  which  re- 
mains after  discharging  his  debts. — Dd.  hra.  sang.  pp.  110, 11 1. 

A    4-1%      '^Tr      ^hat  remains  of  the  paternal  inheritance  (a)  over 
jr*     j^^  above  the  father's  obligations  and  after  payment 
ofhisdebts^  may  be  divided  by  the  brethren;  so  that  their  father 
continue  not  a  debtor  (i). — Ni^RABA.  See  Di,  bh&.  p.  21. 

(a)  Here  the  term  paternal  is  merely  illustrative :  it  in  general 
indicates  the  late  owner  of  a  heritage.    Consequently^ — 

^  164.  When  an  heir  takes  the  inheritance  of 
Vyavastna .  j^^  paternal  grandfather,  uncle,  or  any  one 
else,  he  must  pay  his  debt.* 

I.  He  who  has  received  the  estate  of  a  proprietor 
AUbllonby.  leaving  no  son  (competent  to  inherit)  must  pay  (his) 
debts,  or,  on  failure  of  him,  the  person  who  takes  the  wife  (of  the  de- 
ceased ;)  but  not  the  son  whose  (father's)  assets  are  held  by  another.*— 
Jaonyavalkya.     See  Coleb.  Dig.  Vol.  I.  p.  278. 

II.  He,  who  takes  the  assets  of  a  man  leaving  no  male  issue, 
must  pay  the  sum  due  (by  him.)— Vishnu.   Ibid.  p.  329. 

III.  A  childless  widow  must  pay  the  debt  of  her  sister  cnioining 
payment ;  or  whoever  receives  the  assets  left  by  that  sister,  must  pay 
her  debts. — Naraua.  Ibid.  p.  323. 


♦    The  most  general  position  respecting  it  is,  that  debts  follow  the  assets  into   whose 
soeter  hands  they  com6.^S(range*s  H.  L.  Vol.  I.  p.  226. 
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^  165.  Accordingly,  of  the  mother's  wealth  too, 
WyWuShDn  •  ^j^jy  ^j^j  remains  over  and  above  her  debts  is 

to  be  divided. 

A  ♦!!  irf^-vr  Dattghters  share  the  residue  of  their  mother's  pro- 
AUUiOnty.  pgrty^  nfiter  payment  of  her  debts:  and  the  male 
istne^  in  de&olt  of  daughters. — Jaqntyalkya.  Vide.  DA.  bh&.  p.  22. 

(i)  ''So  that  their  father  continue  not  a  debtor^* — On  this  phrase 
B4iglmHMndama  remarks —  that  if  they  cannot  (immediately  pay  the 
debta^)  they  must  promise  the  creditor  to  pay  it  (at  a  subsequent  time.) 

(i)  From  the  expression  ^So  that  the  father  continue  not  a  debtor' — 
it  appears,  that  the  debts  may  be  cleared  off  subsequent  to  the  parti- 
tion: otherwise  it  would  be  unmeaning.  {Da.  Kra,  sang.  p.  111.) 
Consequently, — 

y  166.  Co-heirs,  making  a  partition,  may  appor- 
vyHvoBuia.  jj^j^  jjj^  debts  of  their  father  or  other  predeces- 
sor, with  the  consent  of  the  creditors,  or  must  immediately  dis- 
charge the  debts. — Dd.  bhd.  p*  22. 

ft     II        11         A  father  being  dead,   his  sons,   whether  after  parti- 
^ '     tion  or  before  it,  shall  discharge  his  debt  in  propor- 
tion to  their  shares,*  or  that  son  alone,   who  has  taken  the  burthen 
upon  himself — Nabada.    See  Coleb.  Dig.  Vol.  1.  p.  275. 

But  even  if  the  son  did  not  inherit  his  father's  property,  still  it  is 
his  sacred  obligation  and  moral  duty  to  pay  his  debts  ;  for, — "  fathers 
desire  male  offspring  for  their  own  sake,  (reflecting,)  this  son  will 
redeem  me  from  every  debt  whatsoever  due  to  superior  and  inferior 
beings :  therefore,  a  son,  begotten  by  him,  should  relinquish  his  own 
property,  and  assiduously  redeem  his  father  from  debt,  lest  he  fall  to 
a  region  of  torment.  If  a  devout  man,  or  one  who  maintained 
sacrificial  fire,  die  a  debtor,  all  the  merit  of  his  devout  austerities,  or 
of  his  perpetual  fire,  shall  belong  to  his  creditors.'' — Nabada.  '^  He, 
who,  having  received  a  sum  lent  or  the  like,  does  not  repay  it  to  the 
owner,  will  be  bom  (hereafter)  in  his  creditor's  house,  a  slave,  a 
servant,  a  woman,  or  a  quadruped.^' — Vbihaspati. 

•  For  instance,  if  the  debt  of  the  father  amount  to  a  hundred  tuvamaa,  (four  bro- 
thers mutt  aererally  declare,)  "twenfyfiYc  suvamtu  thereof  constitute  a  debt  due  from 
iM.*'.»Coleb.  Dig.  Vol.  III.  p.  89. 
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In  like  manner,  whatever  the  father  had  promised^  whatever  he  had 
deposited,  mortgaged,  or  whatever  price  he  did  not  pay  after  purcha- 
sing (a  thing,)  all  these  should  be  discharged  by  the  son.  For, 
''  promise  made  in  words,  but  not  performed  in  deed,  is  a  debt  (of 
conscience)  both  in  this  world  and  in  the  next.  He  who  gives  not 
what  he  has  promised,  and  he  who  takes  what  he  has  given^  sinks 
to  various  regions  of  torment,  and  springs  again  to  birth  from  the 
womb  of  some  brute  animal" — Narada.  "What  a  man  has  pro- 
mised, in  health  or  in  sickness,  for  a  religions  purpose,  must  be  given  ; 
and  if  he  die  without  giving  it,  his  son  shall  doubtless  be  compelled 
to  deliver  it."— Katyayaka.     Coleb.  Dig.  Vol.  I.  pp.  299—307. 

However,  "  the  sons  are  not  compellable  to  pay  sums  due  by  their 
father  for  spirituous  liquors,  for  losses  at  play,  for  promises  made  with- 
out any  consideration  or  under  the  influence  of  lust  or  wrath  ;*  or 
sums  for  which  he  was  a  Burety,t  or  a  fine,  or  a  toll,  or  the  balanee 
of  either." — Vrihaspati.  "  Money  due  by  a  surety ,f  a  conkxnereiil 
demand,  a  toll,  the  price  of  spirituous  liquors,  a  loss  at  play^  and  a 
fine,  shall  not  involve  the  sons  (of  the  debtor,)''— Gotam a.  *' Neither 
a  fine,  nor  a  toll,  nor  the  balance  due  for  either,  shall  be  (neicsMirily) 
paid  by  the  son  of  the  debtor ;  nor  any  debt  for  a  cause  repugnant 
to  good  morals.'' — Vyasa.  *'  A  son  need  not  pay  in  this  world  monuf 
due  by  his  father  for  spirituous  liquors,  for  lustful  pleasures,  for  losses 
at  play  ;  nor  what  remains  unpaid  of  a  fine  or  toll ;  nor  any  thing  idlf 
promised." —  Jagnyavalkya.  Coleb.  Dig.  Vol.  I.  pp.  312 — 318. 

Sons,   while  minors  arc   not  also  under  the    religious  obligatioij 
to  pay  their  aucestors'  debts,  but  it  has  been  enjoined  that   they 
pay  the  same  at  their  full  age  :   otherwise,  shall  they  be  doomed  to 
Thus  KXtyayana  : — "On  the  death  of  a  father,  his  debt  shall  in 
case  be  paid  by  his  sons  incapable    from   nonage    of  conducting 
own  affairs ;  but  at  their  full  age,  they  shall   pay  it  in  proportioi 
their  shares  :  otherwise  they  shall  dwell  hereafter  in  a  region  of  i 
ror.'^t— See  Coleb.  Dig.  Vol.  I.  p.  298. 


*    What  a  man  baa  promised,  with  or  without  a  writing,   to  giye  to  a  w« 
had  another  husband  before,  let  the  judge  consider  aa  a  debt  contracted  under 
ence  of  lust.    But  what  has  been  promised  to  gratify  lesentment  by   hurting  (• 
destroying  his  property,  let  the  judge  consider  as  (a   debt)  incurred   under  th* 
of  wrath,"— KattXtAka.    Coleb,  Dig.  Vol.  I.  p.  816. 

t  But  se«  the  foot-note  at  page  352.  t  Vide,  however,  the,  Chapter  on  i 
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But  in  this  country  it  is  a  settled  point  that, — 

,   167.     Assets  are  liable  for  the  debts,  and  one  is 
y^  *  not  legally  bound  to  pay  the  debts  of  his  ances- 

tor or  any  relation  unless  he  inherit  his  property.* 

_  _     ^  1 68.    The  heir  of  a  deceased   proprietor  is  li- 

jfavoBUia  .  ^^^  ^^^  ijjg  jgj^jp  j^  ^^  extent  of  the  property 

inherited.f 

_  ^    169.     Where  the  property  of  a  deceased  debtor 

yavaBuia  j^  inherited  by  several  persons,  each  of  them  is 
bound  to  pay  his  debts  in  proportion  only  to  the  property  re- 
ceivcd.t 

_     — ^^-|.*^   ^    ^  ^^-     ^^  ^  person   after  contracting  a  debt  re- 
yavasuia  .  ^^^^  abroad  for  twenty  years  (a),  or  be  civUiter 
martwnis,  his  debt  shall,  after  that   period,  be  paid  by  his  son, 
grandson,  or  the  person  who  held  his  property. 

A     |i        «l         I.    A  debt  of  tHe  father  being  proved,  it  must  be 
^'    discharged  by  sons,  even  in  his  life-time,   if  he  were 
blind  from  his  birth,  or  be  degrade<1,  insane,   or  afflicted    with  phthisis 
or  leprosy,  or  other  hopeless  disorder. — Vrihaspati. 

11.  The  debts  of  men  long  a  bsent  in  a  foreign  country,  of  idiots, 
mad  men,  and  the  like,];  who  have  no  male  kindred,  and  of  religious 


*  Much  as  is  said  every  where  of  the  religious  tie  the  son  is  un  der  to  pajr  the  debts 
ofliit  ancestor,  it  seems  settled  at  Bengal  that  it  has  no  legal  force  i  ndependcnt  of  assets. 
Stnageea  Hinda  Uw.  Vol.  I.  p.  227. 

"  If  tlMre  bfl  no  propertj  acquired  b J  the  father,  and  the  whole  estate  were  lefb  by 
tiM  paternal  grandfather,  since  it  became  property  of  the  *  father,  hi8  debts  must  be  paid 
before  partition  can  take  place."  (Coleb.  Dig.  Yol.  III.  p.  87.)  This  must  relate  to 
the  eaae  where  the- father  died  after  inheriting  the  grandfather's  property. 

t  Colebrooke,  however,  in  his  Treatise  on  Obligations  and  Contracts,  (Ch.  II.  para,  51,) 
hm  hid  h  down  that  ''heirs  succeed  to  the  obligations  of  ancestors  without  any  reference 
to  the  adequacy  of  the  property,  and  the  rights  of  inheritance  must  be  relinquished,  when 
ita  obligations  are  repudiated.  Although  this  opinion  of  that  eminent  scholar  is  in  accord- 
ance with  the  letter  of  the  law,  yet  the  practice  is  as  mentioned  in  the  Vyarastha^  No.  167. 

X  The  term  '  and  the  like  *  comprehenlls  the  other  persons  incompetent  to  inherit, 
flee  the  Chapter  treating  of  exclusion  from  inheritance. 

44 
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anchorets^  must  be  paid^  even  daring  their  lives,  by  such  as  have  the 
care  of  the  (debtors')  wives  and  goods— KatyXvana.  Coleb.  Dig.  Vol, 
I.  pp.  286,  388. 

Authority  ^^^'  ^^  ^^'  ^^^  contracted  the  debt,  should  die,  or 
^ '  become  a  religious  anchoret  or  remain  aboard  for 
twenty  year8(a),  that  debt  shall  be  dischai^ed  by  bis  sons  or  grandsons, 
but  not  by  remoter  descendants  against  their  will.— Vishnu.  Ibid,  p.  274. 
IV.  If  the  father  be  at  home,  but  afflicted  with  a  chronic  disorder 
or  live  in  a  foreign  land  (a),  his  debt  shall  be  paid  by  his  sons  after 
the  lapse  of  twenty  years. — Katyayana. 

(a).  This  must  be  understood  when  the  return  of  the  absent 
(parent)  may  be  expected.  But,  when  the  return  of  the  absent  parent 
is  impracticable,  the  son  shall  pay  the  debt  of  his  father  though  living, 
as  if  he  were  dead.    The  creditor  need  not  wait  twenty  years. 

If  no  intelligence  be  received,  du  ring  twelve  years,  concerning  any 
man  who  has  travelled  to  a  foreigen  country,  the  law  requires  his  son 
to  perform  obsequies  and  the  like,  presuming  his  death ;  if  the  son 
did  not  then  pay  the  debt  until  twenty  years  had  elapsed,  that  would 
be  inconsistent  with  common  sense,  and  with  the  reason  of  the  law. — 
Coleb.  Dig.  Vol.  1.  pp.  285,  286. 

^  171.  If  a  person  be  incapacitated  by  extreme 
vyavaswia  .  ^^^  ^^^^  ^j.  ^^y  chronic  disease,  his  son  or  an- 
other who  holds  or  manages  his  estate,  must  pay  his  debts. 

I.     A  creditor  may  enforce  payment  of  such  debts 
AUtnonty.    ^^^^  ^j^^  ^^^  ^^  j^j^  debtors,  who,  though  alive,  are 

incurably  diseased,  mad,  or  extremely  aged  (i,)  or  have  been  very  long 
in  a  foreign  country,  (provided  the  sons  h  ave  assets  of  the  debtor.) — 

KilTYAYANA. 

(i)  "Extremely  aged"-— that  is  incapacitated  by  old  age  for  (the  ma- 
nagement of)  affairs. — Coleb.  Dig.  Vol.  I.  p.  286. 

II.  *'  While  the  father  lives,  sons  have  no  independent  power  in 
regard  to  the  receipt,  expenditure,  and  baihnent  of  wealth.  But,  if 
he  be  decayed,  remotely  absent,  or  afflicted  with  disease,  let  the  eldest 
son  manage  the  affairs  as  he  pleases.^' — Harita.  "If  the  father  be 
incapable,  let  the  eldest  manage  the  afiairs  of  the  family,  or,  with  his 
consent^  a  yguuger  brother  conrewant  with  business ;  partition  of  the 
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wealth  does  not  take  place,  if  the  father  be  not  desirous  of  it :  when 
he  is  old,  or  his  mental  faculties  are  impaired,  or  his  body  is  afflicted 
with  a  lasting  disease,  let  the  eldest,  like  a  father,  protect  the  goods 
of  the  rest/' — Sankha  &  Likhita.    Coleb.  DL  bhi.  pp.  19,  20. 

IIL  '*  If  the  father  be  at  home,  but  afflicted  with  a  chronic  dis« 
order,  or  live  in  a  foreign  land,  his  debt  shall  be  paid  by  his  sons  after 
a  lapse  of  twenty  years^''* — Katyayana*  *'  A  debt  of  the  father  being 
proved,  it  must  be  discharged  by  his  sons,  even  in  his  life-time,  if  he 
were  blind  (or  deaf)  from  his  birth,  or  be  degraded,  insane,  or  afflicted 
with  phthisis  cfr  leprosy  or  other  hopeless  disorder.'* — Vrihaspati.  Ibid. 
pp.  S85,  286. 
ff      troAi-li     ^  ^^"^^    Persons  inheriting  the  grandfather's  prpperty 

y&vBSLna.    j^^  reason  of  their  father's  death,  natural   or   civil, 
should  first  pay  the  just  debts  of  the  grandfather,  and  then  the  father's 
debts,  provided  there  be  assets. 
_.      •--^^f'u    ^   ^''S,  And  the  persons  inheriting  the  father's  property 

y*  «»W«»  •  ghonid  also  pay  the  grandfather's  debts  but  without 
interest 

Because  in  the  first  case,  begotten  by  the  father,  they  received  that 
estate  throogh  him ;  and  in  the  second,  their  father  should  have  paid 
the  debts  of  his  father. 

A  -l-li  '-l-xr  ^*  '^^^  paternal  grandfather's  cfebts  also  ought  to  be 
AUULOn^y.  pai(i._This  is  declared  by  Vrihaspati,  KatyXyana, 
and  Narada  : — "  The  father's  debt  must  be  first  paid,  and  next  a  debt 
tx>ntracted  by  the  man  himself;  but  the  debt  of  the  paternal  grandfa- 
ther must  even  be  paid  before  either  of  those." — Vrihaspati.  "BHRiotr 
ordains  that  a  debt,  devolving  from  the  grand£either,  which  was  proved 
and  acknowledged  by  the  father,  must  be  discharged  by  grandsons,  if  it 
were  not  contracted  for  immoral  uses,  nor  (already)  paid  by  the  sons. 
A  debt  of  the  paternal  grandfather,  which  is  proved,  or  which  is  partly 
liquidated,  must  be  discharged  (by  the  ^^randson  ;)  but  never  shall  a  debt, 
contracted  for  immoral  used,  or  which  was  contested  by  his  father,  be 
paid  (by  the  grandson.)  After  the  death  of  his  father,  debts  (of  his 
grandfather)  must  be  carefully  discharged  by  the  grandson ;  but  a 
debt  contracted   by   an    ancestor  is  not  recoverable  from  the  fourth  in 

•  This  mast  be  understood  when  the  oare  of  the  decaused  is  pocsible,  or  when  the 
retara  of  the  absent  (  parent )  may  be  expected.  But  when  the  distemper  is  deemed  in- 
caisble  or  the  retnm  of  the  absent  parent  is  impracticable,  the  son  shall  psj  the  d^t  of 
his  fiifher,  though  Wring  as  if  he  were  dead.  The  creditor  iited  not  wait  twenty  years, 
QoUb.  Dig.  Vol.  I.  p.  235. 
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descent/' — Katyatana.  ^*  An  undispnted  debt  of  the  grandfather 
which  has  been  suoeesaively  due  by  him  and  his  sons^  but  has  re- 
mained  undischarged  by  theto,  shall  be  paid  by  the  grandsons ;  but 
it  is  not  recoverable  from  a  person^  who  is  fourth  (in  descent  from 
the  debtor/')— Narada.     Coleb.  Dig.  Voh  I.,  pp.  807-309. 

tt.  In  fact^  debts  of  the  paternal  grandfather  become  debts  of  the 
ikther ;  they  are  chargeable  on  him  in  the  first  place  ;  next  on  his 
uon.— Ibid.  Vol.  III.  p.  87. 

III.  If  the  son  did  not  pay  his  father^s  debt^  the  son's  son  ought 
to  pay  it,  because  it  became  his  father's  debt ;  where  the  debt  did  not- 
descend  so  regularly,  the  great  grandson  ought  not  to  pay  if  un- 
willing to  do  so. — tbid. 

IV.  On  failure  of  the  father,  who  contracted  the  debt ;  that  is^  if 
he  die,  or  be  secluded  from  the  world,  or  go  to  a  foreign  country ;  the 
debt  must  be  paid  by  his  ik>ns  with  interest.  It  must  be  paid  even 
by  his  son's  son  (but)  without  interests.  So  said  Vrihaspati,  VisBxr 
Jagmyavalkta,  and  Katyayana;  ''The  sons  must  pay  the  debt  of 
their  father,  when  proved,  as  if  it  where  their  own  ;  the  son's  son  must 
pay  the  debt  of  his  grandfather,  (but)  without  interest;  and  his  son 
(  or  the  great  grandson  )  shall  not  be  compelled  to  discharge  it.'* — 
VaiHASPATi.  '*  If  he,  who  contracted  the  debt,  should  die,  or  become 
a  religious  anchoret,  or  remain  abroad  for  twenty  years,  that  debt 
shall  be  discharged  hy  his  sons  or  grandsons,  but  not  by  remoter  des- 
cendants against  their  will." — Vishnu.  ''The  father  being  gone 
to  a  foreign  country,  or  deceased  (naturally  or  civilly)  or  wholly  involv- 
ed in  distress,  the  sons  or  their  sons,  must  pay  the  debt ;  but,  if 
disputed,  it  must  be  proved  by  witnesses." — Jaonyavalkya.  "  The 
rule  shall  be  the  same  in  regard  to  the  debts  of  the  grandfather,  which 
have  not  been  discharged  by  (other)  grandsons,  nor  by  his  (own)  sons ; 
but  a  debt  of  the  grandfather  shall  be  paid  by  his  grandsons  without 
interest."— Katyayana.     See  Coleb.  Dig.  Vol.  I.  pp.  273—820. 

•y.  .  1^    •    1 74  •     The  great  grandson  of  the  original  debtor  shall 

^  *  not  be  compelled  to  pay  his  debts,  unless  he  take  the 

assets.— Coleb.  Dig.  Vol.  III.  p.  87. 

Aiif1%ra<ril-ir      ^'     ^^  ^^^^  circumstances  is  he  considered  as  holding 

^ '    the  assets :     Is  it  only  when  he  becomes  the  {imme- 

diate)  heir  of  his  ancestor,  who  has  survived  his  own  son  and  grandson  ? 
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Or  (is  he)  likewise  (ooaaidered  as  sudi)  when  the  son  succeeded  to  the 
estate  on  the  death  of  the  proprietor,  and  after  him  the  grandson ;  and 
on  his  demise  the  great  grandson ;  The  answer  is^  when  the  estate  of 
the  ancestor  passes  successively  to  his  son^  grandson^  and  great  grand- 
son^  this  last  is  not  the  (immediate)  heir  of  his  grandfather^  but  of  his 
own  father.  But  he^  who  succeeds  to  the  estate  of  another  in  right  of 
his  relation  to  him,  is  considered  as  holding  assets  of  that  person. — 
Coleb.  Dig.  Vol.  III.  pp.  87,  88. 

^  175.  If  a  person,  after  dividing  his  estate  and 
vyavaBullA.  debts  amongst  his  sons,  be  separate  from  them 
taking  his  portion,  and  beget,  another  son,  then  the  son  begot- 
ten after  partition  shall  inherit  the  father  s  property  both  re- 
served and  subsequently  acquired,  and  pay  his  debts.* 

The  sons  born  before  partition  being  responsible  for 
no  more  of  the  debts  than  the  portions  undertaken 
by  tftem  in  partition.* 

m     ^,        ..  A  son   born   before  partition   has  no   claim  on  the 

^ '  paternal  estate,  nor  a  son  bom  after  it  on  the  por- 
tion of  kis  brother,  whether  in  respect  of  property  or  debts ;  nor  have 
they  any  claims  on  each  other  except  to  purification  and  oblation  of 
water  (if  either  of  them  die,)* — Vrihaspati.  Coleb.  Dig.  Vol.  I.  p.  287. 

^176.      Suretiship  is  ordained  for  appearance, 
vyavaSuIH.  ^^^  honesty,  and   for  payment;  the  two  first 
(sureties,  and  not  their  sons,)  must  pay  the  debt,  on  failure  of 
their  engagements,  but  even  the  sons  of  the  last  (may  be  com- 
pelled to  pay  it.)t — Ja  gnyavalka.  Coleb.   Dig.  Vol.  I.  p.  246. 

Legal  opinions  diliveted  in,  and  admitted  by^  several  courts  of 
judicature,   and  selected  and  approved  of  by  Sir 
William  Macnaghien. 

QL    a  person  died  involved  in  debt,  leaving  some  properly,  but  not 
sufficient  to  ar«swer  all  legal   demands.     His  three  minor  sons  and  his 


•    See  the  section  treat  ing  of  the  son  begotten  mfter  partition, 
t  VHt  Mahu,  Ch.  VIII.  m.  158, 160, 161,  and  165^,  fiae  al»o  the  note  nadar  pagt  858. 
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widow  took  possession  of  the  assets  of  the  deceased*s  estate.  In  this 
ease,  are  the  individuals  in  question  bound  to  liquidate  the  debts  con« 
tracted  by  him  ? 

The    heirn  who     ^'  ^^  ^^^  assets  of  the  estate  of  the  father  have  been 
take  the  a«iet«,  are     taken  by  the  widow  of  the  deceased   and  his   sons, 

bound  to  discharge  ^  ^  ' 

the  debts  of  the  they  are  bound  to  pay  his  debts.  It  is  incumbent 
on  a  son  to  exonerate  his  father  by  liquidating  his 
debts,  and  this  should  be  done  before  any  partition  of  the  paternal 
estate  among  the  sons.  The  minor  sons  cannot  exercise  any  power 
over  the  patrimony  until  they  come  of  age^  but  then  the  liqaidatioti 
of  the  father's  debts  becomes  incumbent  on  them  also.  If  the  widow 
succeed  to  the  estate,  she  should  discharge  the  debts ;  but  if  the 
amount  of  the  debt  be  larger  than  the  property  is  capable  of  satisfy- 
ing, the  whole  property  which  the  deceased  left  must  be  given  to  the 
creditors,  and  then  his  heirs  must  be  considered  as  absolved  also  from 
all  claims. 

Rdm-ratan  Dis  v.  Rifu  and  others. — Macn.  H.  L.  VoL  II.  Ch.  10, 
case  1.  p.  277. 

Q.  A  creditor,  on  the  death  of  a  debtor,  sues  his  heirs,  namely,  his 
widow  and  brother ;  but  it  is  not  conditioned  in  the  bond  that  the 
debtor's  heirs  and  representatives  shall  discharge  the  debt.  In  this 
case,  are  the  heirs  of  the  debtor  bound  to  liquidate  that  debt  or  not  ? 

The  heir  who  R.  If  the  deceased  debtor  should  have  bond  fide 
d^sId'^lebK     borrowed  the  sum  mentioned  in  the  obligation,   his 

mu«t    satisfy    his     widow  must  fulfil  the  conditions,   provided  she  was 

creditors,    as  far  as  «.     * 

the  assets  go.  a  party  to  the   contract,   or   promised   to  dischai^e 

the  debt,  or  provided  she  received  his  assets,  even  though  there  be 
no  mention  of  the  heir's  responsibility  for  the  payment.  If  one  of  the 
associated  brothers  contract  debts  for  the  support  of  the  joint  family, 
the  other  parceners  must  discharge  them.  This  opinion  is  con- 
sonant to  law. 

Zillah  Jessore.— Macn.  H.  L.  Vol.  II.  Ch.  10,  case  6  (p.  288.) 
Q.     A  person  died,  leaving  a  widow,   who  succeeded   to  his   estate 
subject  to  the  law  which  allows  her  only  to   enjoy   the  property    with 
moderation  until  her  death,  but  not  to   give  or  sell  it;    and   having 
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contracted  a  debt  either  to  save  the  property  left  by  her  husband  or 
for  other  purposes^  died  without  liquidating  such  debt,  leaving  her 
husband's  brother  and  brother's  son  claimants  to  the  property.  Her 
husband's  brother  took  possession  of  the  property,  and  the  other  bro- 
ther's son  obtained  a  decree  for  a  moiety  of  the  same.  In  this  case, 
will  the  liquidation  of  the  debt  rest  with  the  brother  and  the  brother's 
son  of  her  husband  ? 

Qj^nnigi^a^^^.  E.  Supposing  the  proprietor's  widow,  who  sue 
^JJ^S^^^J'T  ceeded  him,  to  have  contracted  the  debt  for  the 
able  fcrsdri*  ood-  payment  of  rent  due  to  Goremment,  or  other  ne- 
widow.  oessary  disbursements^  to  save  the  estate,  or  for  the 

purpose  of  promoting  her  husband's  spiritual  welfare,  or  for  the  sup- 
port of  the  fianily,  or  for  due  execution  of  any  conditions  made  by 
her  busband,  and  to  have  died  prior  to  the  liquidation  of  such  debt, 
the  proprietor's  heirs,  that  is,  his  brother  and  brother's  son,  are 
bound  to  disdiaige  the  debt.  And  if  the  amount  was  borrowed  for 
the  purpose  of  being  appropriated  to  any  other  purposes  than  those 
spedfiedj  sudi  debt  must  be  satisfied  by  him  who  becomes  possessed 
of  her  jewels  and  other  movable  property.  This  opinion  is  conform- 
able to  the  Ddga-bhaga,  Miiakshard,  FivadA-chmtd^mam,  Dipa-katika, 
and  other  legal  authorities. 

AtUhorities : — 

The  text  (^  Nabada  cited  in  the  Daya-hhiga.    See  ante  p.  342. 

The  necessity  of  liquidating  the  debt  is  recognised  by  the  text  of 
OouTAMA  cited  in  the  Mitdkshard  : — ''He  who  takes  the  assets  of  a 
man  leaving  no  male  issue,  must  pay  the  sum  due  by  him  ;*'  and  by 
the  text  of  VaiHASFATi  laid  down  in  the  Vivdd<i^hifU&-mani : — ''A  fa- 
ther being  dead,  his  sons,  whether  after  partition  or  before  it,  shall 
discharge  his  debt,  in  proportion  to  their  shares ;  or  that  son  alone, 
who  has  taken  the  burthen  upon  himself*'* 

Manu  cited  in  the  Dipa-ialikd  : — ''If  the  debtor  be  dead,  and  if  the 
money  borrowed  was  expended  for  the  use  of  his  family,  it  must  be 
paid  by  the  family,  divided  or  undivided,  out  of  their  own  estate.*' 
By  the  term  *'£ather,*'  mentioned  in  all  the  texts,  must  be  understood 
the  father  and  others. 

•  Tbit  ia  not  a  text  of  Vbibaipati  but  of  I^akada.  Vide  Coleb.  Dig.  Vol.  L  Page  275. 
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The  debts  which  are  not  chargeable  are  noticed  in  the  Vivdda^hmii^ 
mani: — ''A  son  need  not  pay  in  this  worid  money  due  by  his  father 
for  spiritotts  liquors,  for  lustful  pleasures,  for  loss  at  play ;  nor  what 
remains  unpaid  of  a  fine  or  toll ;  nor  any  thing  idly  promised.'^ 

Dacca  Court  of  Apeal.  May  29th,  1880.— Macn,  H.  L.  Vol.  II. 
Ch.  10,  Case  7  (pp.  288—285.) 

Q.  A  Shidra  became  surety  for  a  person  of  his  own  class,  to  whom 
a  sum  of  money  had  been  lent,  and  died  previously  to  the  liquidation 
of  the  debt.  In  this  case,  is  the  creditor  entitled  to  realize  the  debt 
out  of   the  deceased  surety's  property  ? 

B.    The  creditor  cannot  realize  his  debt  out  of  the 

ThA  tttat9    of  a 

deceaMd  surety  is  deceased  surety's  property,  even  though  payments 
S^^Jf^his^prii^c^  should  not  have  been  made  by  the  debtor.  This  is 
pal :  but  quert  ?  the  received  opinion.* 

ZiUah  Chittagong,  September  35th,  1820.— M.  H.  L.  \A.  XL  Ch.  10. 
Case  8  (p.  385.) 

Q.  A  person  having  borrowed  a  sum  of  money,  established  a  shop 
with  the  said  money,  and  then  died :  subsequently  to  hia  death*  his 
father  and  brothers  appropriated  all  the  goods  that  were  in  the  shop. 
In  this  case,  is  the  satisfaction  of  the  debt,  contracted  by  the  deceased 
incumbent  on  his  father  and  brothers,  or  not  ?  and  supposing  the 
debtor  to  have  left  a  widow,  who  took  no  part  of  the  property  left  in 
the  shop,  is  she  nevertheless  responsible  for  his  debt,  or  otherwise? 

*  It  is  not  distinctly  stated  what  desoription  of  sarety  was  measi,  thoof^  ftom  the 
tenns  of  the  question  it  may  be  apprehended  that  security  for  the  loan  was  intended. 
Supposing  this  to  be  the  case,  the  heirs  are  answerable,  and  the  reply  to  the  question  is 
erroneous.  According  to  the  Hindu  law,  there  are  three  sorts  of  accessary  obligations, 
the  Pntyaya-pfoMi'iy  Dina-pratibki^  and  Darshema-pratibh^  The  first  signlAea  a  ■aon- 
rity  for  the  purpose  of  confidence,  and  his  undertaking  xb  that  which  has  b«e«  dm^ 
cribed  by  Mr.  Colebrooke  as  a  mandate^  or  preoedcnt  undertaking  of  a  roandant»  far  an* 
other's  benefit,  bidding  one  trust  another,  lend  him  money,  allow  him  eredit^  manage 
business  for  him,  or  become  answerable  for  his  default.**  The  second  is  that  which  ho 
terms  "oonttUutet  or  subsequent  undertaking  of  a  person,  who  engages  to  pay  a  sufaaiating 
debt,  or  fulfill  an  existing  obligation  of  a  third  party."— Colebrooke  Obi.  and  ConL  Chap. 
X.  Section  282.  It  signifies  a  surety  for  payment.  The  third  signifies  a  surety  for  appear- 
ance, and  answers  to  the  Persian  term  H(tiir-ti£min,  the  obligor  nndertakusg  to  prodnee 
the  person  of  the  principal,  in  the  event  of  hia  not  being  forth-coming.  Inthefintand 
last  mentioned  sorts  of  engagement,  the  death  of  the  contracted  party  extiogniahes  the 
obligation;  but  in  the  second  case,  the  obligation  devolves  on  the  representatives  of  the 
deceased  surety^— S«e  Colebrooke,  cited  in  SUuge*8   Hindu  Law,  Appendix  X.  pj^  4€$49i. 
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R.    Under  the  circumstances  stated^  the  debtor's  hr 
pn»p««7  qSf  tlM  do^     tber  and  brothers  are  bound  to  liquidate  his  debt. 

Authorities : — 

The  text  of  Jaontavalkita,  cited  in  the  Mitdkshari  and  other  books 
of  law : — ''If  one  of  two  or  more  parceners  or  undivided  kinsmen  ooa* 
tract  a  debt  for  the  support  of  his  family^  and  either  die,  or  be  very 
long  absent  abroad,  the  other  parceners  or  joint  tenants  shall  pay  it/' 

Macn.  H.  L.  Vol.  II.  Ch.  X,  Case  10,  (pp.  280,  287.) 

Q.  A  person  having  contracted  a  debt,  becomes  a  recluse ;  that 
is,  enters  into  the  order  of  an  ascetic.  His  ancestral  landed  property 
falls  into  the  hands  of  his  brother's  representatives.  In  this  case, 
can  the  creditor  realise  his  debt  out  of  such  property  ? 

R.  If  the  individual  in  question  borrowed  a  sum  of 
Bsceiic  folio  whifaa-  money,  and  relinquished  the  order  of  a  house-keeper 
^mreMotativra.  leaving  a  patrimonial  immovable  estate  in  the  pos- 
session of  his  relatives,  in  this  case,  those  relatives 
who  are  in  the  enjoyment  of  his  property  are  liable  for  the  debt,  and 
if  they  do  not  liquidate  it,  the  creditor  is  competent  to  recover  his 
money  due  from  the  debtor  out  of  his  property,  as  Jaqnyavalkya  pro- 
pounds :  **  He  who  has  received  the  estate  of  a  proprietor  leaving  no 
son  capable  of  business,  must  pay  the  debts  of  the  estate,  or,  on  failure 
of  him,  the  person  who  takes  the  wife  of  the  deceased ;  but  not  the  son 
whose  father's  assets  are  held  by  another.'' 

The  law  on  this  subject  is  more  distinctly  laid  down  in  the  Milak^ 
Bhari  and  other  authorities,  in  the  chapter  treating  of  the  payment 
of  debts. 

City  Chinsurah,  June  13th,  I815.--Macn.  H.  L.  Vol.  II.  Ch.  X, 
case  U  (pp.  288,  289.) 

Q.  A  man,  living  with  his  brothers  as  a  joint  and  undivided  fami- 
ly, borrowed  a  certain  sum  of  money,  and  executed  a  bond,  obliging 
himself  to  pay  the  debts  by  instalments.  He  (the  debtor)  proceeded 
to  a  distant  oountry  without  liquidating  the  debt,  while  the  family 
was  undivided,  and  for  the  period  of  nine  years  no  intelligence  of  him 
has  been  received.    Now  the  debtor*a  brothers  and  wife  are  in  the  joint 

45 
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enjoyment  of  the  family  property,  movable  and  immovable.  In  this 
case,  can  the  creditor  claim  payment  of  his  debt  from  the  occnpien  of 
the  debtor's  estate,  or  must  the  claim  be  deferred  until  the  expiration 
of  twelve  years  from  tlie  date  on  which  the  debtor  departed  from  hia 
family  house.  ? 

The  debta  of  a  ^'  ^^  ^  ^^^  contract  a  debt  while  he  lives  with 
SnSf  S'Xj^^S  ^"®  brothers,  as  an  undivided  and  united  family, 
poiiesfdon  of  his  68-  and  subsequently  become  missing,  the  debtor's  wife 
iDg  twelve  yean  for  ^^^  brothers  who  possess  his  estate  must  pay  hia 
hU  reappearance.  ^g^i^g^  without  waiting  for  the  expiration  of  twelve 
years. 

Authorities: — 
The  texts  of  Jagnyavalkya  cited  at  page  353. 

Narada  : — "  A  debt  contracted  before  partition  by  an  uncle,  or  a 
brother,  or  a  mother,  for  the  support  of  the  family,  all  the  parceners 
or  joint  tenants  shall  discharge.^' 

"  The  creditor  need  not  wait  a  specific  time ;  for  there  is  no  authority 
(for  such  a  supposition.'^) — Ibid. 

ZiUah  Tipperah,  July  16th,  1812.-~Macn.  H.  L.  Vol.  11.  Ch.  X, 
Case  5,  (p.  282.)    " 

C&SBS  ^  Hindu  possessing  himself  of  the  land  of  his  father 

bearing  on  the  vya-  is   bound  to  pay  his    debts. — Jamuna   Raur  versus 

m.        ''**        '  Muddun    Day.— 20tb    of   January,    1875.     Hyde's 

Notes.  S.  C.  R.  143. 

II.  Baranussy  Ghose  versus  Ram-tunnoo  Dutt  and  others. — 20th 
November,  1788.— Chambers'  Notes,  S.  C.  R.  144. 

Case  no.  761  of  1858. 

GopaUhander  Roy,   (Plaintiff,)  Appellant  versus  Tdra-sundari 

Debi  heir  of  Ganga-matti  Debi,  deceased,  {Defendant) 

Respondent. 

Case  '^^®  plaintiflf,   petitioner,  sued  the  defendant  Tard- 

bearing  on  the  vya-     sundari,  to  recover  the  amount   of  a  debt  due  by 

ira^bae  Not.    164.     /jr^^^.,^,^,-^   ^    ^)^q^q  personal  property,    it    was 

alleged,   TAri-sundnri ^   her  daughter,   had  succeeded. 
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The  Moonsiff  gave  a  decree  for  the  plaintiff  against  the  effects  of  the 
deceased  Kanak^manif  and  an  appeal  was  preferred  by  the  plaintiff  to 
make  TAra^Mmdari  also  answerable  in  her  own  effects  for  the  amount 
of  the  debt.  The  Judge  gave  a  decree  in  accordance  with  the  prayer 
of  the  plaintiffi  appellant.    A  special  appeal  was  filed  by  Tdri-mndart. 

That  the  debts  for  which  the  present  suit  was  brought  was  a  personal 
one  ct  Kanak^'mani  is  not  questioned.  It  seems  clear,  then^  that  the 
persons  who  succeed  to  the  property  of  Kunak-mani  Debi,  and  those 
only,  are  liable  for  the  debts,  to  the  extent  of  property  acquired  from 
the  deceased.  Under  these  circumstances,  a  satisfactory  decision  can 
not  be  come  to  in  the  present  case,  until  it  is  clearly  determined  whe- 
ther Tird-sundari  by  will  or  otherwise,  (for  by  inheritanoe  she  could  not 
succeed,)  acquired  any  property  from  the  deceased  Kanak-mani  or  not  ? 

With  a  ^ew  of  elucidating  this  point,  as  Tdrd-nrndari  and  Kanaka 
mms  Hved  in  the  same  house,  the  circumstances  under  which  the  pro- 
perly bdoDging  to  Kanak-mani  after  her  death  came,  if  it  did  come, 
into  Tdri'^tmdarfs  possession,  should  be  inquired  into.  Was  it  for 
the  auDple  custody,  in  which  case  she  would  not  be  liable,  or  any  acts  re- 
garding  that  property  evidencing  appropriation  done  by  Tird^sun- 
dmiy  rendering  her  liable  in  an  action  like  the  present ;  and  again, 
what  property  was  forcibly  taken  from  Tdrd-sundari  by  her  brother, 
to  whom  did  it  belong,  was  it  the  peculiar  property  of  Kanak-mani,  or 
did  it  belong  to  her  deceased  husband  and  their  father,  Kishort-gobind^ 
and  on  what  plea  was  it  forcibly  taken  from  her  after  the  death  of 
Kanak-maid,  should  also  be  ascertained. 

On  these  facts  being  clearly  answered  one  way  or  the  other,  the 
Court  below  will  then  be  in  a  position  to  say  whether  looking  to  the 
relation  between  Tara-mndari  and  Kanak-mani^  any  property  belong- 
ing to  the  latter  came  into  the  possession  of  the  former  in  such  a  mode 
as  to  render  her  liable.  If  any  such  came,  a  decree  may  pass  against 
Tdrd'sundari  Debt,  only  to  the  extent  of  any  property  so  acquired  by 
her,  for  notwithstanding  that  the  payment  of  all  the  debts  due  by  an 
ancestor  is  incumbent  on  an  heir  as  moral  duty  under  Hindu  law,  it  is 
not  enforced  as  a  legal  obligation  by  our  courts.  If  none  such  came, 
she  should  be  released  from  liability. 

The  case  is  remitted  to  the  Judge  for  invcbtigation  on  the  points 
aboTcnoticed.— Thc26thof  May  Ib59,--S.  S.A.0.  p.  657. 
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Case  no.  248  or  1854. 

Doyd-moyi  Debt  {Plaintiffs)  Appellant,  versus  Brindaban-chander 

Banerjea  and  others  [Defendants,)  Itespondehts, 

v/ftSe  f£^<^Q  ^i^g  ^  g^jt  for   recovery  of  the  amount  of  a 

bearing  on  the  vya- 

▼asthas  Nob.    164,      bond  debt. 

iC6. 

Tlie  Moonaiff  decreed  the  amount  claimed,  makiDg  the  hein  of  the 
borroiter  liabte*  In  appeal  the  officiating  Judge  amended  the  de- 
cree disallowing  interest  previous  to  the  date  of  the  decisioni  on  the 
ground  &akt  more  than  the  legal  interest  was  entered  in  the  bond.  He 
abo  ditected^  that  the  money  due  should  be  recovered  from  the  pro- 
perty left  by  the  deoeased  borrower. 

The  applicatibti  is  on  the  ground  of  these  amendments.  With  the 
fimt  wfc  s6e  no  reason  to  interfere,  but  we  think  it  questionable  trhe- 
ther  the  Judge  should  decree  the  property  left  by  the  deoelMed  <Nily 
Uaible,  as  the  defendants  were  sued  as  his  heirs,  and  did  ttot  deny  their 
aucoession,  although  they  disputed  the  claim.  We  admit  the  ff^ecial 
a|iped[  to  try  whether  the  Judge  was  not  wrong  in  thus  exemptiiig  the 
defendants  from  personal  liability,  and  whether  therefore  this  dioudon 
adioald  not  be  amended  in  this  particular  ? 

Judgment. — 

We  see  no  impropriety  in  confining  the  responsibility  of  the  heirs 
of  the  deceased  borrower  to  the  extent  of  the  property  acquired  by 
them,  as  his  estate  on  his  death ;  but  the  Judge  erred  in  so  passing 
an  order,  that  the  plaintiff  should  have  his  recourse  against  the  de- 
ceased's property,  and  not  against  the  defendants  who  acquired  the  pro- 
perty;  we  so  amend  the  decree  with  costs. — The  20th  of  February, 
1856.— S.  D.  A.  D.  p.  97. 

On   the   payment  of  debts  contracted  fq* 
the  family. 

^  177.  A  debt  contracted  by  one  member  of  an 
VyairaSi;nil .  undivided  family,  for  the  sake  of  the  same,  is 
payable  by  all  the  co-parceners,  or  out  of  their  estate. 

A     f  Vi      *4>         A  debt  contracted  befone   partition  by  an  unde,  or 
AUtnonty .    brother,  or  a  mother,  for  the  sake  ofUie  fomily  (u),  all 


V  YAVASTHA'-DARPAN  A.  357 

the  paroenen  or  joiiit  tesunta  shall  discharge. — VktLADk.  Coleb.  Dig. 
Vol.  I.  p.  292. 

(u)  *  For  the  sake  of  the  family' — that  is,  for  its  support,  for  the 
funeral  oheeqides  of  its  memben,  nuptials  of  ^rb,  and  other  necessary 
acts."^ — See  the  teat  of  KArrAYANA  dted  at  page  358. 

^    1 78.     If  one  of  andiyided  kinsmen  contract  a 
Vyavastha .  j^^^j  f^^  ^^^^  ^g^  ^f  jj^^  family,  and  either  die 

or  be  very  long  absent  abroad,  the  other  parceners  or  joint  te- 
nants shall  pay  the  same. 

RMfAMg  ''^^  ^^""^  'Kutumbirthe^  wbich  is  composed  of  ^Ku^ 

iumba*  (family)  and  arthe  (for  or  for  the  sake  x}t,)  is 
used  in  numy  texts  on  the  abore  sabjeot.  Mr.  Colebrooke  m  bis  Digest 
has  sometimes  translated  it  by  *  for  the  support  of  the  famdy'  (1 ,)  some* 
times  by  *&r  the  use  of  the  family'  (2,)  sometimes  by  'for  the  behoof 
of  the  family'  (8,)  and  sometimes  by  'for  the  benefit  of  the  iiaiiuly^4,) 
and  'in  doing  so  he  seems  toha?e  followed  Jagan-n&tha  whose  compil- 
ation is  'the  original  of  his  Digest,  ffir  WHKam  Jones^  in  one  text  of 
MaifV,«nuuAates  it  by  %rr  the  use  of  the  family*  (5t)  and  in  another  by 
'for  the  behoof  of  ihe  family'  (6,)  without  following  the  Commentator 
KMikm  Bhaiia,  who  in  one  text  (5)  has  interpreted  it  XtUrnnku'^ 
wm-Aardhandrtham  (for  the  support  of  the  family,)  and  in  another  by 
^KMiumba-byaya-nimUtam  (for  the  expenses  of  the  family .^  With  due 
deference  to  the  two  great  translatois,  I  have  deemed  it  best  to 
render  the  term  *  Kutumidftke'  all  along  by  'for  the  sake  of  the 
family/  a  aignifi  cation  consistent  with  the  component  parts  of  ihe 
original^  and  most  accarateof  all,  and  which  has  been  afterwards  adc^ted 
by  Mr.  €oM>rookie  himself  in  his  translation  of  the  MUikshari  {7 :) 

Antlinrifv      !•     If  one  of  undreided  kinsmen  contract  a  debt  for 
^ '     the  sake  of  his  family,  and  either  die  or  be  very  long 


*  The  expense  attending  them  must  have  1)6011  reasonable  aooording  to  the  usage  and 
meaaa  of  the  fhorilj.  Costimcted  flhirly  for  the  use  of  lAie  family,  hj  whatever  member 
of  it  not  forbidden,  it  binds  the  whole.— Strange's  Book  on  the  Hindu  Law,  Vol.  I.  p.  227. 

(1)  Jaqntatalkta,  TTXsada,  &  Vrihaspati.    1  Dig.  pp.  290,  292,  301  306,  321. 
(2)  KiaADA,  iMf,p.S02. 
(3)  KiTiiskHk  and  Ji^otrTATALKTA.  JM.  pp.  802,  830,  327.. 
<1)  Katxaxana,  Ibid.  p.  303.        (6)  Maku.  Ch.  VIII.  c.  167. 
(5)  Mjliiu.  Ch.  VIU.  V.  166.         (7)  N^aaada,  MUf£kthar(£,  p.  257. 
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absent  abroad^  the  other  parceners  or  joint^tenants  shall  pay  it.-— Jag- 
NYAVALKYA. — Coleb.  Dig.  Vol.  I.  p.  290. 

II.  If  the  debtor  be  dead  (a,)  and  if  the  money  borrowed  was  ex- 
pended for  the  use  of  his  family,  it  must  be  paid  by  that  family,  di- 
vided  or  undivided^  out  of  their  own  estate. — Manv. 

(a)  The  word  ''dead''  is  iUustrative  (of  civil  death  and  the  like.) 
Ibid.  p.  297. 

,    ^179.    A  debt,  contracted   by  undivided  parce- 
yavasuiia .  ^^^  ^i^jj  j^  ^^^  ^^  ^^^  ^^^^  ^^  them,  who  is 

present  and  amenable ;  and  so  shall  the  debt  of  the  father  by 
(any  one  of)  the  brothers  before  partition,  but,  after  partition 
they  shall  severally  pay  according  to  their  shares  of  the  inheri* 
taoce. — Vishnu.    Ibid.  p.  296. 

y  180.  What  has  been  borrowed  for  the  sake  of 
yavasuia .  ^j^^  family,  or  during  distress  while  (the  prin- 
cipal) was  disabled,  seized  (by  the  king,)  or  afflicted  with  dis- 
ease, or  in  consequence  of  a  foreign  invation,  or  for  the  nup- 
tials of  his  daughter,  or  funeral  rites ;  all  such  debts .  contract- 
ed by  (one  of)  the  family,  must  be  discharged  by  ^  the  chief 
(of  that  family.) — Ka^ttaya'na.    Ibid.  p.  303. 

The  chief  of  the  family  being  disabled,  a  debt,  contracted,  by  any 
person  connected  with  him  for  the  support  of  that  family,  for  guard- 
ing against  the  videnee  of  a  king,  for  the  cure  of  a  distemper,  for 
relief  from  a  genend  calamity,  for  the  celebration  of  a  daughter's  nup- 
tials, or  for  the  performance  of  obsequies  for  a  parent  or  the  like,^ 
must  be  paid  by  that  chief  of  the  family.     Such  is  the  sense.* 

It  is  illustrative  of  a  general  meaning,   and  intends  any  debt  con^ 
tracted  for  the  accomplishment  of  some  business,  which  being  omittecf 
even  in  consequence  of  poverty,  sin  or  calamity  must  ensued 

The  principle  of  the  law  should  be  noticed :  in  the  case  of  a  daught- 
er's nuptials,  for  so  much  expense  only,  as  preserves  from  infraction 
of  the  usage  of  the  principal's  family,  may  another  contract  debts ;  not 

♦     Coleb.  Pig.  Vol.  I.  p.  304. 


VYAVASTHX-DARPANA.  359 

fiyr  the  celebration  of  splendid  nuptials :  the  whole  of  what  is  bor- 
rowed (or  unauthorised  expenses,  must  be  paid  by  the  borrower ;  but 
expenaes  which  are  suitable  to  the  usage  of  his  family,  must  necessarily 
be  admitted  by  a  master  able  to  discharge  them.'*' 

Should  he  be  seized  with  a  distemper^  or  unwarily  go  to  a  foreign 
land,  a  debt  may  be  contracted  by  any  person  connected  (with  him.) 
to  defray  the  expenses  required  for  such  a  purpose,  as  estimated  by 
five  persons.t 

^281,    A  debt  contracted  for  the  sake  of  the 
y»         an  .  fj^jjjjiy^  \^y  jmy  persoH  whomsoever  conue9ted^ 
with  that  family,  must  be  paid  by  the  head  of  the  family,  even 
if  it  were  without  his  consent. 

AntlinTilrw      ^'    ^  {ieht  (o)  of  which  payment  has  been  previously 

^'     promised,)  or  which  was  contracted  by  any  person 

for   the  sake  of  the  family,    must   be   paid   by  the  house-keeper.* 

VlSBHU. 

(o)    ''A  debt*'  must  be  here  supplied. 

II.  Whatever  debt  has  been  contracted  for  the  sake  of  the  family 
by  a  pupil,  an  apprentice,  a  slave,  a  wife,  or  an  agent,  must  be  paid 
by  the  head  of  the  fiimily.t — ^Narada. 

III.  Bheiou  ordained,  that  a  man  shall  pay  a  debt  contracted  in 
hi%  rcoaote  absence,  even  without  his  assent,  by  his  servant,  his  wife, 
liis  mother,  his  pupil,  or  his  son  :  (provided  it  were  contracted  for  the 
aakeof  the  family.)— Katyayana.    Coleb.  Dig.   Vol.  I.  p.  17. 

IV.  A  housekeeper  shall  discharge  a  debt  contracted  by  his  uncle, 
brother,  son,  wife,  servant,  pupil,  or  dependants,  for  the  sake  of  the 
family  (during  his  ab6ence.)f — Vrihaspati. 

The  meaning  therefore  is,  that,  since  the  terms  conclude  in  the 
plural  number,  which  conveys  the  sense  of  'and  the  like,'  (therefore) 
maternal  uncles  and  the  rest,  as  well  as  other  persons,  are  comprehen- 
ded in  the  text.t 

The  principle  of  the  law  may  be  here  stated :  should  a  son  compe- 
tent to  affairs  be  at  hand,  a  debt,   contracted  by  divided  brethren  or 


Colebr  Dig.  Vol.  I.  p.  S04»  t    Coleb.  Dig,  yol.  I.  pp.  301—305- 
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the  like  unauthorised  by  him,  is  not  valid  :  but,  in  the  case  of  paroe^ 
ners,  if  any  one  of  five  broiJiers  forbids  the  contracting  of  the  debt, 
and  is  able  to  support  the  family  by  other  means,  the  debt  contracted 
by  another  brother,  is  due  by  the  borrower  alone,  and  shall  not  be 
paid  by  him  who  opposed  the  debt.  Yet,  if  the  money  (so)  borrowed 
be  used  by  him  who  opposed  the  debt,  or  by  his  dependant,  being  un- 
able  to  supply  sufficient  funds  for  the  support  of  the  whole  family,  or 
of  his  immediate  dependants,  it  must  be  discharged  by  him.'*^ 

V.  A  father  must  equally  pay  the  debt  of  his  son,  contracted  either 
by  his  own  appointment,  or  for  the  support  of  his  family,  or  in  a 
time  of  distress.* — Narada. 

4.-U   ^   ^^^'    The  debt  incnrred  by  a  slavef   for   the 
y  *  support  of  the  family  of  his  master,  while  in  a 

foreign  country,  or  elsewhere,  must  be  entirely  discharged  by 
the  master. — Dd.  Kra.  Sang.  p.  126. 

A    fh      *f        Should  even  a  slavef   make  a  contract  (a)   (in  the 
^  *    name  of  his  absent  master)  for   the  sake   of  the  fa- 
mily, that  master,  whether  in  his  own   country  or   abroad,  shall  not 
resiend  it. — ^Manu.     (a)  Contract — debt,  &c. 

y   183.     Neither  shall   a   wife  or  mother   (be  in 
y     as     a  .  gg^eral  compelled  to)  pay  a  debt  contracted  by 
her  husband  or  son,  nor  a  father  (to  pay  a  debt)  contracted  by 
his  son,  unless  it  were  for  the  sake  of  the  family;  nor  the  hus- 
band to  pay  a  debt   contracted  by  his  wife.J — Ja'qnyavalkya  . 
^  184.     A   debt,   contracted  by  the  wife,   shall 
^  ^  by  ^o  means  bind  the  husband,   unless  it  were 

(for  necessaries)  at  a  time  of  great  distress :  a  man  is  indispen- 
sably bound  to  support  his  family. J — Na  rada. 

•  Ooleb.  Dig.  Vol.  I.  pp.  301,305. 
t  Slayes  are  of  fifteen  deacriptions,  aad  are  thus  described  by  NXraoa  :  "One  born 
(of  a  female  slave)  in  the  house  of  her  master  ;  one  bought,  one  receiyed  (by  donation  ;) 
one  inherited  ;  one  maintained  in  a  famine  ;  one  pledged  by  a  former  master  ;  one  re- 
lieved from  a  great  debt  :  one  made  captive  in  war  ;  a  slave  won  in  a  slake  i  one  who 
has  offered  himself  in  this  form,  "I  am  thine;'*  an  apostate  from  religious  mendicity;  a 
slave  for  a  stipulated  time  ;  one  maintained  in  consideration  of  service  ;  a  slave  for  the 
sake  of  his  bride;  and  one  self  sold;  are   fifteen  slaves   declared    by  law." — D£.   Kra, 

San^.  p.  127, 

X  Coleb.  Dig,  Vol.  I.  pp.  820,821. 
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Lfffsl  opinioM  delivered   in,  and   admitted  by,   sevffi^al  Courts   of 

Judicature,  a^id  examined  and  approved  of  hy  Sir 

William  Macnaghten. 

Q.  A  father  irith  his  five  sons  lived  jointly  in  respect  of  food  and 
in  the  eondnct  of  mercantile  affairs.  One  of  the  sons  contracted  a 
debt  for  his  own  private  use^  and  not  on  account  of  the  joint  concern. 
On  the  expiration  of  the  period  agreed  npon  for  the  discharge  of  the 
debt,  the  creditor  brought  an  action  against  the  debtor,  who  subse- 
qnently  died  before  his  father  and  four  brothers,  leaving  a  widow. 
The  father  and  brothers  of  the  deceased  are  enjoying  the  joint  pro- 
perty. In  this  case,  should  the  debt  be  liquidated  out  of  the  joint 
funds  of  the  concern  ? 

The  nirTrven  are     R.     Supposing  the  debtor,  living  with  his  father  and 

debt  contracted  by     brothers  as  a  joint  family,  and  having  joint  dealings 

?"'iJ^.'^^'     with  them,  to  have  contracted  the  debt  for  his  private 
ner,  it  ue  biuii  oor* 

rowed  was  applied     use,*    and  that   the  produce  of  the  land  or  other 
to  their  ate.  .         ^       •  i       i  i  ^ 

estate  purcliased  with  the  sum  borrowed  was  ex- 
pended for  the  nse  of  the  joint  family  or  joint  trade,  then  the  father 
and  brothers,  who  jointly  possess  the  ancestral  and  acquired  pro* 
perty,  should   liquidate  the  debt. 

Zillah  Jungle-mehauls,  May  7th,  1822.— Macn.  H.  L.  Vol.  ILChap. 
X.  Case  8  (pp.  279,  f280.) 

Q.  A  married  woman,  haviug  borrowed  some  money  from  a  stran- 
ger, appropriated  the  sum  so  borrowed  to  defray  the  expenses  of  an 
action  instituted  by  her  for  the  recovery  of  her  husband's  property, 
and  obtained  a  decree  for  the  same  in  a  court  of  justice.  She  execu- 
ted a  bond  in  favour  of  the  lender  for  the  sum  borrowed,  conditioning 
that  "her  husband  should  make  over  to  him  possession  of  the  pro- 
perty for  which  she  had  obtained  a  decree  in  her  own  name,  in  the 
event  of  non-payment  of  tlie  money  borro^\cd  by  means  of  which  it 
had  been  recovered.^'  When  this  bond  was  executed,  her  husband 
was  absent.     Subsequently  the  lender,  in  virtue  of  the  bond,  brought 

*  This  appears  to  be  only  half  an  answer  to  the  query  ;  for  it  is  unquestionable 
that  the  brothers  who  took  the  estate  are  liable  for  the  debts,  as  far  as  their  may  be  assets, 
whether  the  money  was  borrowed  by  the  deceased  brother  foi:  his  private  use  alone,  or 
waa  expended  for  th«  benefit  of  the  family  at  large. 
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an  action  against  the  borrower  of  the  money,  and  against  her  husband, 
the  possessor  of  the  property  specified  in  the  bond.  The  borrower, 
in  her  reply  to  the  plaint,  acknowledged  her  execution  of  the  bond, 
and  her  receipt  of  the  money,  but  pleaded  that  the  property  in  ques- 
tion was  in  her  husband's  possession ;  and  the  other  defendant  answer- 
ed by  a  total  denial  of  the  claim,  and  stated,  that  his  wife  had  formed 
a  connection  with  the  plaintiff,  in  consequence  of  which  he  had^  pre- 
viously to  the  institution  of  this  suit,  filed  a  complaint  against  the 
plaintiff  in  the  Foujdaree  court ;  that  the  Magistrate  had  passed  a 
decision  in  his  favour,  ordering  his  wife  to  be  delivered  up  to  him  ; 
and  that  she  was  conspiring  with  the  plaintiff  to  defraud  him  of  his 
lawful  property.  In  this  case,  according  to  law,  will  the  liquidation 
of  the  debt  be  incumbent  both  on  the  borrower  and  on  her  husband 
jointly,  or  only  on  the  former  ? 

,^         ..  R.     It  is  laid  down    in   the   ilitAkshara  and   other 

When  a  wife  ma- 
nages her  husband's     authorities,  that  when  a  wife,  who,  with  the  consent 

for^*  Uie  ^debts  ^she  of  her  husbaud,  assumes  the  management  of  his  fa- 
contracts,  jjjjiy  affairs,  contracts  a  debt,  the  liquidation  of  such 
debt  rests  with  the  husband;  otherwise  he  is  not   answerable   for  it. 

Zillah  Moradabad.  August  24th,  1810. 

BuksheeramverswsMnssi,  Durboo  and  another.     Macn.  H.  L.  Vol. 
II.  Ch.  X,  Case  4,  (pp.  280,  281. 


VYAVASTHA-DARPANA.  363 

SECTION  II. 

Obsequies,  &c.  6v  the  late  proprietor 
must  be  performed. 

Two  motiyes  are  indeed  declared  for  the  acquisition  of  wealth  :  one 
temporal  enjoyment,  the  other  the  spiritual  |;>ene(it  of  alms  and  so 
forth.  Now,  since  the  acquirer  is  dead  and  cannot  have  temporal 
enjoymentj  it  is  right  that  the  wealth  should  be  applied  to  his  spiri- 
tual benefit.  Accordingly  Vrihaspati  says  :  ''  Of  the  property  which 
descends  by  inheritance,  half  should  carefully  be  set  apart  for  the  be- 
nefit of  the  deceased  owner,  to  defray  the  charges  of  his  monthly,  six- 
monthly,  and  annual  obsequies/'*  By  saying  ''To  defray  the  charges 
of  his  monthly,  &c.  obsequies,''  his  participation,  and  by  directing 
''Religious  purposes,''  his  spiritual  benefit,  are  stated  as  reasons.  So 
A'PABTAMBA  ordaius :  "Let  the  pupil  or  the  daughter  apply  the  goods 
to  religious  purposes  for  the  benefit  of  the  deceased."!     Consequently, 

y   185.     He  who  takes  the  estate  of  the  deceased, 

^yavasthft .  ^j^  p^^^^^  j^^^  obsequies.t 

A     4-Vi       '4-^     ^'     ^  brother,  a  brother's  son,  a   sapinda,  or  a  pupil, 
^*    performing  rites  with  a  funeral  cake /or   the  deceased, 
shall  thence  obtain  increase  (of  prosperity. J) — Vrihaspati. 

II.     He  who  takes  the  estate  shall  perform  the   obsequies.;^ — Smrili. 

^  186.  But  if  one  be  heir  to  the  estate,  and  aii- 
Vyavastha  .  ^jj^^^  ^^  qualified  to  perform  the  Shrdddha,  (o) 
he  must  give  sufficient  property  and  cause  the  rites  to  be  cele- 
brated by  him  who  is  qualified  to  perform  them.J 

(o)  The  word  ^'Shrdddha'*  here  siguifies  the  obsequies  performed  after 
the  death  of  a  person 4 

How  can  the  spiritual  preceptor,  who  takes  the  estate 

Remark.  ^^  ^  Kshatriya,  perform   his  funeral  rites,  since  that 

is  forbidden  in  the   text: — "The  priest   who  performs  funeral  rites  for 


•  S««  ante,  p.  57.        t  Dx.  hha.  p,  216.        t  Coleb.  Dig.  Vol.  111.  pp.  515,546. 
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persons  of  an  inferior  tribe  is  degraded  to  that  class  in  the  present  world 
and  in  the  next  ?  No ;  for  this  text  relates  to  brothers  unequal  in  class  : 
and  the  difficulty  is  obviated  by  saying,  that  the  spiritual  preceptor 
may  accomplish  the  funeral  rites  by  the  intervention  of  a  qualified 
person  equal   in  class  with  the  deceased.* 


*     Coleb.  Dig.  Vol.  III.  pp.  545,  646, 

If,  iu  oonsequence  of  the  heir  of  a  deceased  proprietor  being  in  a  different  countrj 
there  be  a  probability  ot  loss  of  the  deceascd^s  estate,  then  for  hie  religioug  merit  and  spi- 
ritual benefit,  any  one  can,  with  propriety,  spend  the  mone}'  left  by  him,  inasmuch  as, 
according  to  this  text  of  Narada:  ''Whoever  willingly  performs  the  obeeqaies  of,  and  re- 
ligious rites  for,  a  deceased,  he  also  is  held  to  be  a  substitute  for  tho  person,  on  whom  it 
was  incumbent  to  perform  them.  This  has  been  fully  laid  down  in  the  Shuddhi-teUtwa, 
The  author  of  the  J>iya-5Aar^ra,  by  saying  that  the  estate  of  a  deceased  proprietor  should 
in  every  instance  be  applied  to  roligioua  purposes  for  the  benefit  of  the  deceased,  has  laid 
down  the  same  thing. ^Ddyo-^aZ/ica,  Sans.  p.  63. 
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SECTION  III. 

INITIATION  OF  THE  LATE  OWNER'S  SON  AND  DAUGHTER. 

^  ^®^'  ^^  initiatory  ceremonies  of  the  unioi- 
vyavasiiiiai .  ^^^^^  brother  and  sister  must  be  performed  out 
of  the  patrimony. 

A  4-Vi  'i-v  ^'  ^^^'  *^y  ^^  ^^®  brothers,  whose  investiture  and 
^  *  other  ceremonies  have  not  been  performed,  the  other 
brothers,  of  whom  the  sacraments  have  ahready  been  completed,  shall 
perform  those  ceremonies  (at  the  expense  of  the  paternal  estate ;)  and 
for  (unmarried)  sistersi  the  sacraments  shall  be  completed  by  their  elder 
brothers,  as  the  law  requires. — Vtasa.  Coleb.  Dig.  Vol.  I.  pp.  96,  97. 

II.     For   younger  brothers,  whose  investiture  and 
other  ceremonies  have  not  been  performed,   their 

cider  brothers  (a)  shall  perform  them   out  of  the  collected  wealth  of 

the  father.*— Vrihaspati. 

III.  For  those,  whose  forms  of  initiation  have  not  been  regularly 
performed  by  the  father,  these  ceremonies  must  be  completed  by  the 
brethemout  of  the  patrimony'^* — Narada. 

(a)  '  Elder  brothers^ — that  is,  those  elder  brothers  of  whom  the 
sacraments  have  been  completed.  By  the  term  '  out  of  the  collected 
wealth  of  the  father,'  it  is  meant  that  the  ceremonies  must  be  perform- 
ed out  of  the  estate  of  the  father  in  which  both  elder  and  younger 
brothers  have  interest.  Consequently  all  the  brothers,  whether  el- 
der or  younger,  whether  their  sacraments  have  or  have  not  been  com- 
pleted, shall  contribute  money  for  the  ceremony   (to  be  performed.*) 

^  188.  The  marriage  and  other  ceremonies  of 
Vyavastna  .  mjmarried  daughters  must  be  defrayed  in  pro- 
portion to  the  wealth  (inherited.*)— Vishnu.— Drf.  T.  p.  19- 

Thus  also  Jagntavalkya  :— "  Uninitiated  brothers  should  be  initia- 
ted by  those  for  whom  the  ceremonies  have  been  already  performed  ; 
but  sisters  should  be  disposed  of  in  marriage,  giving  them  as  an  allot- 
nijpnt  a  fourth  pari  of  a   brother's   own  share."     The   text   which  or- 

*  8€«  Coleb.  Dig.  Vol.  III.  rr.  93—103^—1;*.  bha.  n»,  65—67. 
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dains  the  allotment  of  a  fourth  part  (to  the  unmarried  sisters)  inteijs 
the  appropriation  of  a  sufScient  sum  for  the  nuptial  ceremony  {Di. 
T.  p.  19,)  as  is  plainly  declared  by  Devala:  "A  nuptial  portioi 
shall  be  given  to  (unmarried)  daughters  out  of  their  father's  estate." 

•   189.     Authors    consider  the  portion  assigned 
^         "^ '  as  intented  only  for  indispensable  sacramenta.* 

A    'Ml      *f  T7     ^^^  sacraments  or  initiatory  ceremonies  that  moit 
^'    be  performed  by  brothers    are    as  follows: — Jata- 
karma  (l,)  Nama-karana  (2^)  Nish-kramana  (3,)  Arma-prishmia  (4,) 
Churd'karana  {5,)    Upanayana  (6,)  and  Viviha  (marriage.) 

Remarks. — All  of  these  ceremonies,  however,  concern  men  of  twice- 
born  classes :  they  do  not  concern  men  of  the  fourth  class,  i.  e.  the 
Shitdras, 

Marriage  is  the  only  sacrament  for  a  man  of  the  servile  (i.  e.  Slddn) 
class.  Thus  Brdhma-yurdna :  *'  A  man  of  the  servile  class  universally 
(e)  obtains  marriage  as  his  only  sacrament.'** 

(e)  The  word  ''universally'*  denotes  that  marriage  alone  if  constant- 
ly required.* 

It  should,  however,  be  observed,  that  to  acquire  the  rank  of  Sat  (pure) 
Shudra,  it  is  necessary  for  the  offspring  of  a  respectable  Shidra  to 
perform  the  tonsure  and  other  ceremonies.* 

^  190.  However,  brothers  and  sisters  only,  and 
Vyavastha  .  ^^^  ^^^^^  children,  are  entitled  to  be  initiated 
out  of  the  undivided  paternal  wealth.f 


(1)  A  ceremony  ordained  on  the  birth  of  a  male,  before  the  section  of  the  nav  al  ttria^ 
and  which  consists  in  making  him  test  clarified  batter  out  of  a  golden  spoon. 

(2)  Ceremony  of  giving  a  name,  perfbrmed  on  the  eleventh,  twelveth,  or  eve  n  the  hn- 
dred  and  first  day. 

(3)  Carrying  the  child  out  of  the  house  to  see  the  moon,  on  the  third  lunar  day  of  ttit 
third  light  fortnight  from  his  birth  ;  or  to  see  the  sun  in  the  third  or  fourth  month. 

(4)  Feeding  the  child  with  rice  in  the  sixth  or  eighth  month,  or  when  he  has  cut  tcetb 

(5)  The  ceremony  of  tonsure,  performed  in  the  second  or  third  year  after  birth. 

(6)  Investiture  with  the  mark  of  the  class,  that  is  the  sacred  thread,  performed  in  the 
eighth  year  firom  the  conception  of  a  Bt(fhmana ;  but  it  may  be  anticipated  in  the  fifth»or 
be  delayed  to  the  sixteenth  year.    See  the  section  treating  of  the  age  of  an  adopted  loa. 

*     Coleb.  Dig.  Vol.  III.  pages  95  and  100. 
t    Strauge's  Hindu  law,  Vol.  1.  page  230;  and  Vol.  II.  p.  359. 
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4.I1   ^    '^^'     "^^^  iSArrfddAa,  &c.  of  the  late  proprietor 
y  ■  and   the  initiatory   (nuptial)  ceremony  of  his 

daughter  should  be  provided  out  of  the  inheritance  where  it  has 
descended  to  a  single  heir.* 

^  192.     If  there  be  no  patrimony,  they  (the  bro- 
^^  '    thers)  should  perform  the  initiatory  ceremonies 

with  their  own  funds.f 

A    ^\%      ••frr       ^^  ^^  wealth  of  the  father  exist,  the  ceremonies  must 
^'      without  failure  be  defrayed  by  brothers  already  in- 
itiated,  contribating  funds  out  of  their  own  portions. f — Narada. 


*  Coleb.  Dig.  Vol.  I.  page  226. 
t    D^.  Kra,  Sang,  p   112;«Coleb.  D^,  bk^.  p.  68. 
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SECTION  IV. 

ON    MAINTENANCE. 

Although  the  law^  as  current  in  Bengal,  ordains  that  that  rA6it\ 
who,  by  presentation  of  oblations  confers  the  greatest  benefit  (m  tk 
deceased  proprietor,  is  entitled  to  inherit  his  estate,  yet  so  anxioadf 
careful  has  the  law  been  that  there  shall  exist  no  ultimate  distiaiii 
the  dependant  members  of  his  family,  while  means  exist  to  prevot 
it,  that  is,  it  declares  such  persons  to  be  entitled  to  maintenance  ont 
of  his  estate.* 

Persons  entitled  to  maintenance  are  of  two  classes : — I.  Those  whom 
the  deceased  proprietor  was  bound  to  support,  (and  who  with  a  far 
exceptions  are  included  in  the  series  of  heirs.)  II.  Those  who  wodU 
have  succeeded  together  with  the  inheritor,  had  they  been  free  fitn 
that  fault  or  defect  for  which  one  is  excluded  from  inheritance,  or  had 
they  not  been  barred  by  custom. 

The  claims  of  the  first  class  of  dependant  members  of  the  family  of 
the  deceased  proprietor  are  grounded  on  the  humane  provisions  of  the 
law  promulgated  by  Manu  and  some  other  sages.    Thus : — 

'^Manu  declared  that  a  mother  and  father,  in  their  old  age,  a  yirtu- 
ous  wife,  and  an  infant  son  must  be  maintained  even  by  the  commis- 
sion of  a  hundred  offences.'* 

*  ^*  Maintenance  by  a  man  of  hia  dependants  is  with  the  Himdmn  a  primsij  dniy. 
They  hold,  that  he  must  be  just  before  he  is  generous,  his  charity  beginning  at  hone ;  lad 
that  even  tacriJUe  is  mockery,  if  to  the  injury  of  those  whom  he  is  bonnd  to  nyitMi. 
Nor  of  his  duty  in  this  respect  are  his  children  the  objects,  co-extensive  as  it  is  withhii 
family,  whatever  be  its  number,  as  consisting  of  other  relations  and  conneoticMis,  indoiiac 
(it  may  be)  illegitimate  ofi&pring.  It  extends  (according  to  Mamu  and  JioHTATAim) 
to  the  outcast,  if  not  to  the  adulterous  wife,  not  to  mention  such  as  are  excluded  ftwe  te 
inheritance,  whether  through  their  fault  or  their  misfortune ;  all  being  entitled  to  be  Bsift- 
tained  with  food  and  raiment.  A  benevolent  inj notion,  existing  at  no  tinle  ever  to  ihs 
same  extent  under  our  own  law  ;  which  professes  little  of  the  kind,  since  the  tisse  tiut 
it  has  been  competent  with  us  for  a  man  to  dispose  by  will  of  the  whole  of  hii  jBOpsi^ 
real  and  personal,  without  regard  to  tlio  natural  claims  of  wife  and  issue,  to  saj  aolUaf 
of  more  distant  ties ;  a  Utitudo,  not  approved  by  the  author  of  the  Conunentariee,  (Btoek- 
stone)  who,  in  noticing  the  power  of  the  parent  so  to  disinherit  his  children,  thoeghiit 
had  not  been  amiss,  if  he  had  been  bound  to  leave  them  at  least  a  necessary  lubiiitsiinn; 
or,  as  the  same  sentiment  has  been  expressed,  in  their  peculiar  manner,  by  the  highest 
Hindu  authorities,  **who  leaves  his  family  naked  and  unfed,  may  taste  honev  m  6nt,  but 
-hall  afterwards  find  it  poiaon.''— Srr.  M,  L.  Vol.  I.  W, 
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'*  Tbe  support  of  persona  who  should  be  maintained  is  the  approved 
means  of  attaining  heaven,  bat  hell  is  the  man's  portion  if  they 
•ufcr.***— Manu. 

''  He  who  bestows  gifts  (on  strangers  with  a  view  to  worldly  fame,) 
while  he  suffers  his  family  to  live  in  distress,  though  he  has  power  to 
support  them,  touches  his  lips  with  honey,  but  swallows  poison :  such 
virtue  is  counterfeit/^ — Manu. 

'*  Even  what  he  does  for  the  sake  of  his  future  spiritual  body,  to  the 
iajnry  of  those  whom  he  is  bound  to  maintain,  shall  bring  him  ulti- 
mate misery,  both  in  this  life  and  in  the  next.*'— Manu. 

"  A  man  may  give  what  remains  after  food  and  raiment  for  his  fa- 
mily ;  the  giver  of  more,  who  leaves  hii  family  naked  and  unfed,  may 
taste  honey  first,  but  shall  afterwards  find  it  poison.*' Vrihaspati* 

''  Maintenance  of  the  family  is  an  indispensable  obligation.^' — DA. 
bkd.  p.  99. 

From  these  it  follows  that  the  support  of  the  family  was  an  indis- 
pensable obligation  on  the  late  proprietor  and  is  just  such  on  his  heir 
and  successor,  since  he  (or  she)  takes  the  estate  not  for  his  (or  her) 
own  benefit,  but  for  the  spiritual  benefit  of  the  late  proprietor, f  and 
the  act  by  which  the  greatest  benefit  can  be  conferred  on  the  deceased 
is  the  support  of  his  family,  without  which  even  sacrifice  (  performed 
for  him)  is  a  mookery,  and  he  is  doomed  to  hell. 

Further,— '^  The  wealth  of  the  deceased  proprietor  should  be  applied 
to  his  spiritual  benefit." — Prom  such  declaration  o(  Jimita-vahana^X 
it  is  dear  that  the  heir  who  takes  his  estate  takes  it  subject  to  the 
maintenaoce  of  his  family  and  the  performance  of  other  acts  beneficial 
to  hie  soul ;  and  that  if  he  neglect  to  do  so,  he  firustratea  the  inten* 
tion  of  the  law.  Now  it  is  the  province  of  the  Ruling  power  to  com- 
pA  the  inheritor,  if  neglectful  of  his  duties,  to  adhere  to  the  law  in 
its  snbetance. 

*  This  text  ii  not  to  bo  found  In  the  printed  copy  of  iMAMu't  Inititotas :  it  U  bow* 
«Tflr,  eittd  hare  on  the  authority  of  Jimita-vcChana  and  8rt'kri$knm  Tarldh^kdra^  wb&Qh 
it  aoch  reepected  in  Bengal. 

t    Coleb.  D<ii  6W.  pp.170,  lU,  216, 219  ;-Elb.  la.  p.  74. 
X  Coleb.  D^.  hluC.  pp.  931,  222.1  anitf,  p.  S88. 
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'  Tlie  dopendant  members,  above  alluded  to,  are  the  father  and  mo- 
ther ii^ere  they  cannot  take  as  heirs,  step-mother,  grandmother,  ton's 
widow,  the  daughter  and  sister,  not  otherwise  provided  for,  and  otben.* 

«  1^^  •  193.    These  have  claims  to  be  maintained  out 

of  the  late  proprietor's  estate. 

V  fLTTiuitha^  ^^^'    '^^^  unmarried  sister  and  daughter  have 
moreover  claims  to  receive  from  the  deceased^s 
estate  the  expenses  of  their  marriagef 

VvAVftsthft^  195.    The  wife,  if  forsaken  or  expelled  without 
a  just  cause,   must   get  maintenance  from  her 
husband  daring  his  life,  and  out  of  his  estate  since  his  death. 

^  196.  Separate  maintenance  should  be  allowed 
VyavaSbJia  .  ^^  those  who  for  a  just  cause  could  not  live  in, 
and  mess  with,  the  family. 

^  197.  The  amount  of  maintenance  should  be 
vyavasiAlia-  gj^^^j  ^^j^  reference  to  the  proprietor's  estate. 

^  198.  If  means  allow,  not  only  food  and  rai- 
vyavastlia .  j^^^^^  should  be  supplied,  but  also  an  amount 
ahoiild  b^  assigned  for  necessary  and  religious  expenses. 

^199.     Should  a  woman  without  unchaste  pur- 

y     asun    .  p^^gg  q^^  jj^^  family-house  and  live  with  her 

parents  or  other  relations,  yet  still  she  is  entitled  to  maintenance. 

^  ,,     X  200.     The  widow,  however,  is  not  entitled  to 

Vyavastha.  ^,i„tenance  by  residing  elsewhere  without  a 
ju^t  cause,  if  she  was  directed  by  her  husband  to  be  maintained 
in  the  ftiniily  hoase. 

•  Sm  Oo1«K  Dig.  Vol  III.  pp.  459^462.  Rm  ante,  page  814  «f  ttqui. 
t  9m  MK,  pp.  a«5,|6C. 
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^   201.     An  unchaste   woman   forfeits   her  right 
vyavasiaia  .  ^^  maintenance  also/ 

The  other  class  of  the  dependant  member5>t  of  the  family  are:  — 
impotent  persons,  persons  born  blind  or  deaf,  mad  men,  idiots,  the 
dumb,  those  who  have  not  some  one  organ  or  have  lost  the  use  there- 
of, those  aflSicted  with  elephantiasis,  or  with  incurable  or  obstinate  and 
agonizing  disease,  professed  enemies  to  their  fathers,  hypocrites  or 
impostors,  and  the  like,t  as  well  as  those  who  are  disinherited  by 
custom.  &c. 

^  202.     These  are  entitled  to  maintenance  out  of 
Vyavastha  .  ^j^^  j^^^  proprietor's  estate. 

-  .,  "■^-frr  Manu,  after  premising  impotent  persons  and  the  rest, 
^'  says: — "But  it  is  just  that  the  heir  who  knows  his 
duty  should  give  all  of  them  food  and  raiment  for  life,  without  stint, 
according  to  the  best  of  his  }K>wer :  he  who  gives  them  nothing  sinks 
assurei^ly  (to  a  region  of  punishment.)'^ 

The  construction  of  the  above  text  is  this:  it  is  just  to  give  all  of 
them,  namely,  impotent  persons  and  the  rest,  food  and  raiment  for 
life.— Coleb.  Dig.  Vol.  III.  p.  320. 


*  The  son  is  entitled  to  take  the  phare  of  hia  father,  and  hia  mother  must  be  main- 
tained out  of  his  allotment.  Brethren  arc  not  bound  to  maintiuo  the  unchaRte  widow  of 
their  ehildlen  brother  ;  nor  has  anr  aulhority  born  found  for  imposins:  it  as  a  civil  obh- 
gation  on  the  son  to  maintain  hi.s  mother,  if  she  be  ao  adultre.ss.— Colebrook's  remarks. 
See  Strange's  Hindu  law,  Vol.  FT.  pp.  381,  :^8*J. 

As  chastity  is  a  condition  of  a  woman'»  inheriting  on  failure  of  male  issue,  so  it  would 
seem  that  for  want  of  it  she   forfeits    her    right    to    maintenance. —  Ibid.  p.  132. 

t  The  claim  of  another  claB*^  of  dependant.'-;  remains  to  he  noticed,  namely,  that 
nnmeroua  one,  excluded, — some  by  their  destiny,  otheis  by  various  disabilities, — from 
inheritance,  but  all,  by  the  hunnane  jirovisiou  of  the  law  are  cnritlcd,  out  of  it,  to  an  abun- 
dant dMuntenanoe ; — all,  unless  the  butcafit  and  hi*;  issue  subsequently  born,  are  to  be 
exoepted.  Acoording  to  Manu,  the  substituted  heir  is  to  provide  it  for  life,  without  stint, 
to  the  best  of  his  power,  subject  to  penalties  and  consequences,  that  have  been  already 
stated,  inth  regard  to  the  outcast  and  his  issue,  authorities  diflfer  ;— -upon  which  it  is 
observable,  however,  that  he  is  not  excepted  by  Manu,  and  that  he  is  admitted  by  JXgkti- 
vALKTA-  It  is  true,  the  measure  is  restricted  to  food  and  raiment  to  which,  if  the  out- 
cast be  admissible,  it  would  seem  difficult  to  exclude  the  adulterous  widow.  Of  persons 
disqnalified  to  inherit,  their  childless  wiveo,  continuing  chaste,  are  moreover  to  be  provided 
for,  as  are  also  the  maintenance  and  uuptiah  of  then*  uamairied  danghteifi.^Str.  H.  L. 
Vol.  L  pp,  234 »  235, 
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203.  From  the  construction  of  the  above  text  it 
VyavaStJia  .  Jp^g^  jjg  inferred,  that  he  who  does  not  willing- 
ly give  (food  and  raiment)  shall  be  compelled  to  give  it. — Ibid. 

-       -        .-         I.     Jagnyavalkya  : — "An   outcast  and   bia   son^  u 
^'    impotent   person,  one  lame,   a  madman,  an  idiot,  om 
born  blind,  a  person  af&icted  with  aa  incurable  disease,  must  be  main- 
tained  without  any   allotment  of  shares."* 

The  outcast  and  his  issue  subsequently  bom  are  not  excepted  bj 
Manu  and  Jagnyavalkya,  but  by  (some)  other  sages,  and  Jim^ia-vi- 
hana  and  the  rest.     Thus  : — 

II.  BouDHAYANA  : — "Let  the  inheritor  supply  with  food  and  appanl 
those  who  are  incapable  of  transacting  business,  as  well  as  the  blind, 
idiots,  impotent  persons,  those  afflicted  with  (incurable)  disease,  and 
calamity,  and  others  who  are  incompetent  to  the  performance  of  (re- 
ligious) duties,  excepting i  however,  the  outcast  and  his  issue."* 

III.  Devala  : — ''Food  and  raiment  should  be  given  to  them  exapi' 
iiig  the  outcast.  But  the  st>ns  of  such  persons,  being  free  fipom  aioBiiar 
defects,  shall  obtain  their  fathers'  shares  of  the  inheritance."* 

IV.  Jimuta-vifiana  : — '^Although  they  be  excluded  from  participa- 
tion, they  ought  to  be  maintained,  excepting^  however,  the  outcast  and  bis 
son.     That  is  taught  by  Devala.     See  Da.  bhd,  p.  103. 

V.  Sri'krishm  Tarkdlankara  : — "  The  maintenance  is  diieoted  for 
all,  except  the  outcast.'^* 

By  the  term  outcast,  his  son  must  also  be  understood,  for  he  he- 
comes  so  in  consequence  of  having  been  begotten  by  an  outoait 
Ddya-krama-sanffra/ia,  p.  67. 

Raghu-nandana  and  Jagan-nitha  are  of  the  same  opinion. 

,  204.     Their  daughters  must  be  maintained  un- 
y  '  til  provided  with  husbands.f — Ja'gnyavalkta. 

„  205.     Their  childless  wives  who  preserve  chas- 

tity, must  be  supplied  with  food  and  apparel; 
but  disloyal  and  traitorous  wives  shall  be  banished  from  the 
babitationt — Ja  gnyavalkya. 


•  See  the  Chapter  trc»tiug  of  the  exclusion  from  iuheriUnoe. 
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Remarks ; — 

I.  Since  it  is  directed  that  daughters  must  be  supported  so  long  as 
they  be  not  disposed  of  in  marriage,  it  appears  that  the  expense  of 
nuptials  shall  be  defrayed,  and  that  if  no  share  be  received  by  a  son  ; 
but  if  the  son  do  take  a  share^  his  sister  must  be  supported,  and  her 
nuptials  defrayed  by  him  alone,  as  (is  done  in  common  cases)  by  a 
son  whose  father  is  dead.  He  alone  must  likewise  support  his  own 
father  (who  is  disqualified.)— Coleb.  Dig.  Vol.  III.  p.  3S4. 

II.  The  legislator  mentions  ''  childless  wives/^  alluding  to  the  marri- 
ed wives  of  the  eunuchs  and  the  rest.'* — So  the  Raln&kara.  Twice  mar- 
ried women,  and  other  adulterous  wives,  however  they  become  so, 
shall  not  be  supported. — Ibid. 

III.  "Traitorous  wives :'' — ^This  term,  according  to  the  Rainikara^ 
pomtivdy  denotes  treason,  such  as  the  attempt  to  administer  poison  or 
the  like,  not  merely  a  contentious  spirit.  Consequently  the  same  mar- 
ried wife  who  ought  to  be  banished  from  the  habitation  by.  her 
husband,  shall  in  like  manner  be  expelled  by  his  brothers  and  the 
rest.— TMtf. 

Legal  opiniane  delivered  iu,  and  admitted  by  civil  courts  of  judicature  y  atid 
approved  of  by  Sir  William  Macnaghien. 

Q.  There  were  two  brothers,  the  elder  of  whom  had  a  son,  who 
died  during  his  father's  Iife*time,  leaving  a  widow  and  two  daughters. 
In  this  case,  on  the  death  of  the  elder  brother,  is  his  son's  widow,  or 
his  brother's  sons,  his  brother  being  dead,  entitled  to  inherit  from 
him.^  If  the  former,  as  on  her  demise  there  were  two  sons  and  two 
daughters  of  a  daughter,  and  a  son  of  another  daughter  living,  which 
of  these  survivors  are  entitled  to  the  property  which  devolved  on  the 
widow  by  right  of  inheritance  ? 

_         .  R.     The  elder  brother  having  died  leaving  no  heir 

The    Widow  of  a  ,      ,        ,         i  .    ,       T     •  n 

ncniflexclodedbya     down  to  the  brother,  his  brothers  sons   are   equaily 

5h«  miiBi  STrnain-     entitled  to  the  succession,  but  not  his   son's  widow, 
tained  by  them.  ^  ^j^g  g^^  ^^^^  before  him. 

Authorities : — Vishnu.  See  ante,  p.  24. 

The  brother's  sons  having  succeeded  to  their  uncle,  will  provide  his 
aon'a  widow  with  proper  maintenance.— Zillah  Hooghly,  May  22nd, 
1821.— Macn.  H.  L.  Vol.  II.  Ch.  I.  Sect.  8,  Case  %.  (p.  105.)      ^ 
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Q.  B,  son  of  A,  having  died  during  the  life-time  of  his  father  ; 
will  liis  widow  take  any  share  in  his  property,  or  in  that  of  C  and  D, 
his  full  brothers,  who  died  after  their  father  ? 

R.  If  A  had  three  sons,  B,  C  and  D,  of  whom  B  died  without  is- 
sue, leaving  a  widow,  and  if  after  this  A  died,  leaving  heirs,  his  two 
remaining  sons  him  surviving,  the  right  of  B  to  the  property  left  by 
A  is  barred  by  reason  of  his  having  died  during  his  father's  life-time. 
His  widow  therefore  is  not  entitled  to  any  share  in  the  property  of 
her  deceased  husband's  father.  She  is  entitled  to  receive  mainte- 
nance, therefore,  and  to  take  by  inheritance,  during  her  life,  any  pro- 
perty of  which  her  husband  had  possession  during  his  life. — Macn.  H. 
L.  Vol.  11.  Chap.  1.  Sect.  8,  Case  4.  (p.  106.) 

Q.  A  person  turned  his  wife  out  of  his  house,  whereupon  she  went 
and  lived  in  the  family  of  her  own  brother,  and  claims  her  mainte- 
nance from  her  husband.  In  this  case,  can  she,  according  to  law, 
sue  for  the  means  of  support  ? 

R.     The  wife,  having  been  expelled  bv   her   husband 
A  husband  expel-  ,  ,.    .  .  ,    ,        ,',.*., 

ling  his  wife  with     from  his  housc,  and  livmg  with  her  brothers  family, 

is  bound  to  main-  ^s  entitled  to  obtain  maintenance  from  her  husband, 
^*°  ^^^'  provided  the  husband  was  not  justified  in   expellinor 

her  by  the  circumstances  of  the  case.  This  is  the  received  opinion.* 
Rdm-piiya  versus  BhrigU'tam.  Dacca  Court  of  Appeal,  Septem- 
ber 9th,  1815.— Macn.  H.  L.  Vol.  II.  Ch.  II.  Case  1.  (p.  109.) 

Q.  If  a  man  expel  his  wife  from  his  house,  or  if  she  wilfully  elope 
from  her  husband,  and  live  in  the  family  of  her  mother ;  in  either 
case,  is  she  competent  to  sue  for  her  maintenance  ? 

Bv  voluntary  dc>  ^-  ^^  ^^^  husband  tumed  the  wife  out  of  his  house, 
sertion  of  her  him-      ^ud  she  lived  with  her  mother  :  in   such  case,  she  is 

band,  the  wife  loses 

her  right  to  mainie-     entitled  to    maintenance.     But   if  she   without  her 
husband's  sanction   leave    him,    and  live   with    her 
mother,  she  has  no  right  to  maintenance. 

Zillah  Chittagong,  January  14th,  1820.— Macn.  H.  L.  Vol.  II.  Ch.  II. 
Case.    2.   (p.  109.) 


If  the  wife  have  l»ecn  turned  awajr  on  account  of  uncbaetity,  or   a  similir   offence, 
she  has  no  right  to  be  maintained. 
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Q.  There  were  four  brothers^  one  of  whom  died  leaving  a  widow, 
who,  haying  assigned  over  to  them  her  husband's  property,  movable 
and  immovable,  by  giftj  obtained  an  agreement  from  the  donees  that 
they  would  provide  her  with  food  and  raiment.  Subsequently  she 
became  pregnant,  the  fruit  of  an  adulterous  intercourse;  on  which 
she  was  expelled  from  the  family  house,  and  the  donees  now  refuse 
to  support  her.  In  this  case,  has  the  widow  a  legal  claim  to  her  main- 
tenance from  the  donees  ? 

Ad  tmchaste  wi-     ^*     ^  virtuous  widow  of  a   person  who   leaves  no 

dow  is  not  eDtitled     xnale  heir  down  to  the  great  grandson,   succeeds  her 

toniAiiitonaaca  from  °  ^  ^ 

her  hoshand's^bro-     husband;  and  if  she  violate   his   bed,   she   becomes 

BhemajhrnTeresicn-     degraded:  Consequently   the    widow    described   has 

^^jfn  tl^ir  &!     "o  ^^g^*  *^  ^^^  husband's  heritage,  and  cannot  claim 

▼our,  in  conrideim-     her  maintenance,  even  though  she  obtained  an  agree- 

tion  ofsachnuinte-  . 

nance.  ment  for  her  subsistence  previously  to  her   offence. 

Authorities : — 

Text  of  Vyasa.  See  ante,  p.  24.  Text  of  Kattayana.  See  aniej  p.45. 
Text  of  Nabada.     See  an^e,   p.  51. 

City  Dacca,  21st.  January,  1823.- Macn.  II.  L.  Vol.  II.  Chap.  II. 
Case  5,  (p.  112,  113.) 

Q.  An  individual,  by  trade  a  blacksmith,  had  three  sons,  whom 
he  brought  up  and  supported  until  they  attained  the  age  of  majority, 
when  they  separated  themselves  from  each  other,  and  took  possession 
of  their  father's  estate  :  the  father  is  now  old  and  decrepit,  and  the 
sons  do  not  provide  him  with  food  and  raiment.  In  this  case,  is  the 
father  entitled  to  the  maintenance  from  his   sons  or  otherwise  ? 

R.  The  sons  are  bound  to  support  their  aged  parents.* 
Sons  Bre  bonnd  to  .     .  '^^  ^  .  . 

maintam    tbcir  pa-     This  is  consonant  to  the  doctrines  laid  down  in  the 

^^^'  Vivada-bhangdrnava  and  other  works. 


*  The  sons  have  no  property,  and  cannot  seek  independency  while  their  father  ex- 
ists, as  Maku  sajs :  "Three  persons,  a  wife,  aeon,  and  a  slave,  are  declared  by  law  to 
haTeia  general  no  wealth  exclusively  their  own  :  the  wealth  which  they  may  earn  is  re- 
gularly acquired  for  the  man  to  whom  they  belong."  Under  these  circumstances,  the 
frther  is  not  oidy  entitled  to  obtain  maintenance  from  his  sons,  although  the  property  be 
acquired  by  the  sons,  but  he  may  take  a  share  of  it,  whether  the  acquisition  was  made 
with  or  without  the  personal  labour  or  pecuniary  aid  of  the  father. 
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Authorities : — 
The  following  passage  is  cited  in  the  Vivada4fhangarnava. — ''  Manu 
declared,  that  a   mother   and   father   in  their  old  age,  a  virtuous  wife, 
and  an  infant  son,  must  be  maintained,   even   thongh  doing  a  hundred 
times  that  which  ought  not  be  done. 

ZiUah  Nuddea.  Macn.  H.  L.  Vol.  II.  Chap.  II.  Case  6,  (pp.  113,1 14.) 

Q.  There  were  six  brothers,  four  of  whom  were  by  the  same  mother. 
They  lived  together  with  their  father  as  a  joint  family,  and  one  of  the 
brothers  (the  second)  died  before  his  father's  leaving  a  widow  nine 
years  old.  Of  the  three  surviving  brothers  of  the  whole  blood,  the 
eldest  acquired  some  property  movable  and  immovable,  with  his 
separate  funds  and  exclusive  labour.  The  widow  of  the  second  bro. 
ther  now  claims  one-fourth  of  her  late  husband's  eldest  brother's  ac- 
quisitions, and  the  share  of  his  ancestral  property.  In  this  case,  is 
such  widow  entitled  to  a  share  in  the  property  claimed  ? 

A  widow  whoae     ^'     Under  the  circumstances  stated,  the  widow  has 

hrs'fethe/*hL^a^^^^^  "^  "8^*  *^  ^^^^  *°y  ®^^^®  ^^  ^^^  husband's  anccst- 
gsJ  claim  to  main-  ral  property,  or  of  his  brother's  acquisitions^  but 
she  must  be  maintained  by  the  heirs  and  represent 
tatives  of  her  father-in-law.  This  opinion  is  conformable  to  the  Dd^a- 
M^^a.— Calcutta  Court  of  Appeal,  December  4th,  1821.  Macn.  H. 
L.  Vol.  II.  Cha.  II.  Case  8,  (pp.  116,117). 

Q.  A  person  died,  leaving  two  sons  by  one  wife  who  died  before 
him,)  and  a  widow  and  her  two  daughters,  and  subsequently  to  his 
death  one  of  the  sons  died.  There  are  now  surviving  a  son  of  his 
first  wife,  and  a  widow  and  her  two  daughters ;  and,  supposing  tlie 
widow  to  have  received  no  portion  of  the  property  from  her  step-son, — 
in  this  case,  is  she  entitled  to  any  share  of  the  estate ;  and  if  so,  what 
is  the  extent  of  her  right  ? 

A  son,  on  sue-  R,  The  widow  is  only  entitled  to  a  proper  main- 
Cher's  esute,  must  tenance  from  her  step-son ;  and  if  her  two  daughters 
^^'^  and  "  hc^r*  l^avc  not  been  disposed  of  in  marriage,  they  will  also 
daughters.  j^^^g  souic  sharc  of  their  father's  wealth    to  defray 

their  nuptial  expenses.  Should  they,  after  marriage,  be  in  want  of 
maintenance,  in  consequence  of  their  husbands'  inability  to  support 
them,  they  must  be  provided  with  food  and  raiment  by  their  half  bro- 
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tker.  Vim  is  conformable  to  the  Diya-bh&ga  and  other  authorities. 
KOldi  94  PerguniiahB,  Janaary  24th,  1818.— Maon.  H.  L.  Vol.  II.  Oou 
ILOiielO(pp.ll7,  118.) 

Q.  A  widofir  institated  a  sait  against  her  father-in-law  and  her  hns- 
band^a  ymmger  brother,  setting  forth,  that  her  said  father-in  Jaw  had 
some  aoqiiifed  ancestral  landed  property,  and  that  he  had  two  sona^ 
the  elder  being  her  deceased  husband  and  the  younger  her  deceased 
huaband^s  fttll  brother ;  that  her  husband  died  before  his  father  and 
brother^  leairing  her  and  her  two  daughters,  one  of  whom  is  since  dead 
but  18  sitrviYed  by  three  minor  sons,  and  that  she  claims  only  sixty 
Itapeea  per  annum  due  on  account  of  her  proper  maintenance,  at  the 
rate  of  five  rupees  per  mensem.  In  this  case,  is  the  widow,  whose 
hoabaad  died  before  his  father  and  brother,  competent  to^^bring  an 
actioa  against  her  father-in-law  and  brother-in-law  for  her  mainte- 
nanee?  Su^^ng  the  plaintiff's  husband  to  have  been  separated  from 
hia  firtfaer  and  brother  during  his  life-time,  in  this  case,  is  the  widow 
competent  to  daim  her  maintenance  from  the  individuals  above  men* 
tioned? 

R.  A  son  dying  before  his  father,  his  widow,  living 
wjSrtB^  twrothci  virtuously  and  obediently  to  her  husband's  family, 
baoi  satiiMio  |g  entitled  to  obtain  maintenance  from  her  father^ 
Wr  Isis  iMrinad't  in-law  or  other  successor  to  his  property ;  but  if  her 
husband  have  received  his  share  from  his  father,  and 
been  separated  from  him,  she  cannot  in  that  case  claim  maintenance 
as  against  him  or  his  heir.  This  opinion  is  consonant  to  the  Vivddar-' 
\  and  other  authorities. 


TSSbA.  Beerbhoom,  August  Hth^  1823.  KamaUmani  Dasi  versus 
Bodh^nArijfan  Majumddr  and  another. —Macn.  H.  L.  VoL  IT*  Ch« 
tI*CaselL  (pp*   118,  1190 

Q.  Does  the  right  of  succession  which  an  insane  person  would 
haeve  had  to  his  father,  provided  he  had  been  of  sound  mind,  dev<dve 
on  his  mother  or  on  his  wife  ?  And  supposing  such  insane  person  to 
hare  had  a  son,  bom  subsequently  to  the  death  of  his  (the  insane's) 
father^  which  son  is  since  dead  j  in  this  case,  was  the  grandson  enti« 
tied  to  inherit  immediately  from  his  grandfather  by  reason  of  his  fa- 
tker^a  insanity;  and  if  so^  on  his  death,  has  his  mother  any  title  to 
•ncoecd  him  ?  « 
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B.  The  insane  person's  wife  has  no  title  to  inherit  from  her  fathef- 
in-law.  The  widow  of  the  original  proprietor  excludes  her  daughter- 
in-law  ;  but  the  insane  person  and  his  wife  must  be  provided  by  her 
with  the  necessaries  of  life  out  of  the  estate.  If,  however,  after  the 
death  of  the  grandfather,  a  son  of  the  insane  person  have  been  bom, 
and  subsequently  died,  the  original  proprietor's  daughter-in-law  will, 
as  mother  of  the  child,  take  the  heritage  in  succession  to  her  child 
and  supply  food  and  raiment  to  her  mother-iu*law  and  husband.  This 
doctrine  is  contained  in  the  Ddya-bhaga  and  other  authorities. 

Zillah  24  Pergunnahs,  12th  July,  1812.  Umd  Debt  versus  RAm-mani 
Deif.— Maen.  H.  L.  Vol.  II.  Ch.  IV.  Case  2.  p.  130. 

Q.  A  person  died,  leaving  a  son  and  a  daughter  by  different  wives. 
The  son  is  insane  and  dumb,  and  there  is  no  hope  of  his  recovery. 
In  this  case,  is  the  daughter  alone  entitled  to  succeed  to  her  father's 
property,  or  does  it  devolve  on  his  maternal  grandfather,  subject  to 
the  condition  of  his  maintaining  the  son  ? 

B.  Under  the  circumstances  stated,  in  deiiiult  of  his  widow,  the 
daughter  of  the  deceased  is  alone  entitled  to  the  succession^  to  the 
exclusion  of  the  son.  The  son's  maternal  grandfather  has  no  legal 
claim  to  any  share  of  the  property  subject  to  the  condition  stated,  but 
the  son  must  be  supplied  with  the  necessaries  of  life  by  his  half  sister. 

Authorities . — 
Maku  : — *'  Impotent  persons  and  outcasts,   persons  born  blind  and 
deaf,  mad  men,  idiots,  the  dumb,  and  those  who  have  lost  a   sense  or 
a  limb,  are  excluded  from  a  share  of  the  heritage." 

Devala:— "On  the  death  of  a  father  or  other  owner  of  property, 
neither  an  impotent  man,  nor  a  person  afflicted  with  elephantiasis,  nor 
a  mad  man,  nor  an  idiot,  nor  one  born  blind,  nor  one  degraded  for 
sin,  nor  the  issue  of  a  degraded  man,  nor  a  hypocrite  or  impostor, 
shall  take  any  share  of  his  heritage.  For  such  men,  except  those 
degraded,  let  food  and  cloths  be  provided." 

Zillah  Burdwan,  July  26th,  1822.~Macn.  H.  L.  Vol.  II.  Ch.  I. 
Sect.  3.  Case  8.  p.  42. 
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Mvisi.     Hem'UUi  Choudhuraui  versus  Mus$t.  Padu^mam 
ChoMdhuraitti. 

0&86S  ^*     Claim  by  Padu-mani   Choudhurini  for  a  moiety 

beariagon  the  vya-  of  an  ancestral  estate,  as  heir  to  her  deceased  husband 
TtttUv  Vim,    198. 

and  his  brothers^  was  dismissed^  because  it  appeared 

that,  her  husband  died  before  his  father  and  brothers.  She  was  de- 
clared entitled  to  maintenance  only.  14th  February,  1825.  S.  D.  A. 
Eep.  Vol.  IV.  p.  19. 

II.  Shambhu-chander  Ghose  having  died  without  issue,  leaving 
his  step-mother  Joy-mani  and  grandmother  KarunA-moyif  held  that 
not  Joy^mani  but  Karund-moyi  was  the  heiress  of  Shambhu-chander ; 
that  thelatter  inherit  Shambhu-chander' s  share,  but  the  former  has  a 
right  to  maintenance  out  of  it,  and  may  follow  it  for  the  purpose  of 
obtaining  lier  tight  into  the  hands  of  Karum-moyif  and  may  now,  if  she 
basjuBt  catiae^  require' security  as  to  her  rights.— Con.    H.  L.  p:  68. 

III.  In  the  case  of  Shib-chander  Bo$e  against  Guru-prasad  Bose 
and  othersj  t)ie  Court  took,  in  my  opinion,  a  correct  view  of  the  right 
which  a  widow,  entitled  to  maintenance,  had  to  security  for  the  due 
receipt  of  it.  This  was  a  bill  for  partition.  Shashumukht,  who  was 
one  of  the  three  widows  of  Madan-mohan  Bose  and  mother  of  one  of 
his  six  sons,  had  died ;  another  widow,  Ananda-moyi  DM  who  was 
mother  of  the  other  five  sons/  was  living.  The  third  widow,  Madhabi 
D&s%,/?i\io\i2AhQQU  ^\[diQB>%^  YfdAvXm  living.  On  the  7th  August, 
1818^  a  partition  was  decreed  and  the  son  of  Shashumukhi  was  de- 
clared entitled  (his  mother  being  dead)  to  one-sixth  part  of  Madan- 
mohan^M  estate.  The  other  iive  parts  were  to  be  divided  into  six,  of 
which  A^nanda-moyi  was  declared  entitled  to  one,  and  her  five  sons  to 
one  each ; — but  it  was  ordered  that  before  any  partition  be  made,  the 
Master  do  enquire  and  report  what  would  be  a  requisite  sum  for  the 
purpose  of  securing  to  Mddhabi  (the  childless  widow)  a  suitable  main- 
tenance, and  it  was  ordered  that  in  the  first  instance  such  be  set  apart 
for  the  purpose. 

From  these  decisions,  it  clearly  appears  that  the  widow  entitled  to 
maintenance,  is  not  to  be  left  at  the  mercy  of  him  whose  duty  it  is  to 
maintain  her,  but  that  she  may  compel  him  to  do  her  justice^  and  al- 
though the  obligation  imposed  upon  him  be    indefim(e»  that  a  court 
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of  equity  will  define  it,  by  adverting  to  circnmstanoeB,  and  aid  her  in 
the  enforcement  of  such  advantages,  as  the  possessor  of  her  husband's 
wealth  is  bound  in  conscience  to  confer. — Con.   H.  L.  pp.  62,  63. 

That  Midhabi  DAsi  had  a  right  to  be  maintained  out  of  her  hiui- 
band's  wealth  is  certain ;  and  when  that  wealth  was  to  be  divided, 
among  so  many,  the  justice  of  providing  a  fund  for  her  support,  can- 
not be  questioned ;  for  no  one  of  the  partitioners  being  bound  to  anp- 
ply  her  with  the  necessaries  of  life,  it  was  just  to  secure  her  against 
want  by  a  joint  contribution. — Con.  H.  L.  pp.  68,  69. 

Kamal-mani  Ddsi  versus  Rami-ndth  Sasak* 

IV.  On  partition  of  the  property  of  a  deceased  Hindu  amongst 
his  sons,  it  was  held  that,  after  the  partition,  they  were  each  liable  tar  a 
share  of  the  maintenance  of  their  father^s  widow. — S.  C«  80th  March 
1843.  Fulton.  VoL  I.  p.  189.  Morley*s  Digest.  Vol.  I.  pp.  440^  441. 

A  Hindu  leaves  all  his  property  to  his  sons  by  will,  and  a  partition 
is  effected  amongst  them  according  to  the  terms  of  his  will.  The  conrt 
will  grant  maintenance  to  his  widow  after  the  partition^  ftnd  direct 
each  of  the  sharers  to  contribute : — Ibid. 

The  right  of  the  widow,  under  such  circumstances,  does  not  eatend 
beyond  maintenance,  and  she  has  no  right  to  a  share  of  the  property 
in  lieu  of  maintenance  on  partition. — Ibid. 

A  Hindu  widow  will  not  be  entitled  to  arrears  of  maintenance  if 
she  has  been  guilt  of  delay  in  the  prosecution  of  her  suit,  and  her 
maintenance  will  be  calculated  from  the  date  of  the  decree. — Ibid. 

Litigation  having  taken  place  between  parties  in  which  the  contest 
was  whether  the  plaintiff  (a  Hindu  widow)  was  entitled  to  a  share  of 
the  estate  of  her  deceased  husband,  but  in  which  it  did  not  appear 
that  the  question  as  to  maintenance  was  directly  raised ;  it  was  held 
that  such  proceedings  did  not  act  as  a  bar  to  her  right  of  mainte* 
nance-  — Ibid. 

In  the  construction  of  a  Hindu's  will  his  widow's  right  to  mainte- 
nance will  never  be  barred  by  implication — Ibid. 

V.  Hindu  females  cannot  be  deprived  of  their  right  to  maintensnace 
by  a  will,  which  does  not  expressly  exclude  them^  thongh  the  wMe 
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citate  be  left  to  oAert.  Rdm  Hara-sundari  yersiu  Kunwor  Kri$hna- 
ii^*.~8.  a  ist  March,  1841.  Fulton  Vol.  L  p.  896. 

VI.  A  Hindu  widow  has  no  claim  upon  her  step-grandson,  or  her 
atop-son^s  widow,  for  maintenance,  while  she  has  a  step-son  living,  who 
alcme  is  bound  to  maintain  her,  and  even  though  the  others  are  in 
joint  poBWHDon  with  him  of  her  late  husband^s  estate. — KrishnAnanda 
Chomihari  Terana  Muni.  Rulkbd  DeH,  15th  February,  1821.  S.  D. 
A.  Rep.  Vol.  m.  p.  70. 

0a868  I*  Shiba-sundart  Ddtt  wiAciw  o{  one  Golaek'Chander 
5j22ioJ?*iSk^  who  died  during  his*  fiither  Rdm-mohan^s  life-time 
iM-  voluntarily  left  the  family  house,  and  sued  the  de- 

fendanti  who  were  the  surviving  sons  and  representatives  of  the  other 
wna  of  Bimjmoian^  for  separate  maintenance :  a  verbal  reference  had 
been  made  to  three  respectable  Hindus— ^<itK-n<fM  ifoffa,  Oolnnda. 
chmier  BSmajea,  and  RSm^mhrn  Neoghi,  who  awarded  12  Rs.  per 
month  as  a  talllcient  allowance  to  her,  she  being  allowed  appartments 
in  t&e  ihmily  house,  and  food. 

Bad.  C.  Jd~<<  We  think  that  die  is  entitled  to  a  separato  mainto- 
aaaoe.  IRie  words  'food  and  raiment'  being  too  vague  and  ambignona 
an  expression,  we  must  refer  it  to  the  Master  to  enquire  and  report 
idiether  the  amount  offered  was  just  and  proper  with  reference  to  her 
situatioii  inlife«*'~JAtte.nm£fer<  Did  versos  KrUhM^kisiort  Neofki, 
and  others.— 85th  March,  1851.  S.  C.  (In  equity.)  Taylor  and  Bell's 
Beporla,  Vol.  H.  part  IV«  pp.  190, 191. 

IL  SrimaU  Mandodari  Debt,  the  eldest  of  the  two  widows  of  Tilak^ 
rim  Pdkrdsi  a  Hindu  native  of  Bengal,  filed  a  bill  sgainst  his  son, 
praying  that  defendant  "  may  set  forth  a  full,  true,  and  perfect  ac- 
eomt  of  the  property  of  which  the  said  TUai-ram  died  possessed,  and 
that  he  may  be  compelled  by  a  decree  to  pay  to  the  oratrix  a  maio- 
tenance  proportioned  to  the  same." 

Atthefirsthearing,  it  was  referred  to  the  Master  to  enquire  and 
ascertain  what  would  be  a  proper  and  suitable  maintenance  (the  cir* 
eumstenees  of  the  parties  complainant  and  defendant  being  duly  ad« 
verted  to  and  considered)  to  be  made  to  Mandodari  DeUf  as  one  and 
the  eldest  of  the  widows  of  Tihk-rmn  Pikrisi  deceased. 
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The  Master  by  his  report,  after  reciting  that  he  had  been  attended 
by  the  solicitors  on  both  sides,  and  by  the  pandUs  of  this  court  learned 
in  the  Hindu  law,  found  Sa.  fU.  280  per  month  to  be  a  proper  and 
suitable  allowance  to  the  said  Srimati  Mandodart  Debt  (the  estate  of 
the  said  parties  being  adverted  to)  as  well  for  her  own  maintenance 
and  support  as  to  enable  her  to  defray  the  expences  incumbent  on  her 
to  disburse  on  account  of  gifts  to  her  own  relations  in  indigent  cir- 
cumstances, presents  to  her  spiritual  teacher,  gifts  to  virtuous  Brdh- 
manasy  and  to  officiating  priests,  charity  to  the  poor,  sums  necessary 
for  the  religious  ceremonies  requisite  according  to  the  Hindus  to  be 
performed  daily  for  the  benefit  of  her  late  husband's  soul  and  her  own, 
as  well  as  for  religious  bequests,  for  the  reception  of  guests,  for  ser- 
vants' wages,  and  for  pilgrimages  to  the  holy  places.  The  cause  came 
on  for  further  directions,  whereupon  and  upon  reading  on  the  part  of 
the  complainant  the  aforesaid  report  of  the  Master,  and  upon  hearing 
the  counsel  for  the  complainant,  no  one  appearing  for  the  ddmdant^-* 
the  court  decreed  and  declared :  "  that  the  complainant  Srivnati 
Mandodari  Debi  is  entitled  to  an  annuity  of  Sa.  Bs.  280  p^  month  from 
the  day  ofthe  death  of  her  husband  Tlifo^-fcifTt  P^Arrti^f,  and  therefore 
it  is  ordered  and  decreed  that  the  defendant  Jajf-nSrSyau  P&kriLsl  do 
forthwith  pay  to  the  complainant  the  sum  of  Sa.  Bs.  16,180,  being 
the  amount  of  such  annuity  accrued  and  grown  due  from  the  day  of 
the  death  of  her  husband  to  the  sixth  day  of  this  present  month  of 
March,  being  four  years  and  six  months.  .  And  it  is  further  ordered 
and  decreed  that  the  said  defendant  do  also  forthwith  pay  into  the 
hands  of  the  Accountant  General  of  this  court  a  sum  of  money  suffi- 
cient to  arise  an  annuity  equal  to  the  payment  of  the  sum  of  Sa.  Rs. 
280  per  month  from  the  day  of  the  date  of  this  decree,  and  that  the 
Accountant  Oeneral  do  lay  out  such  sum  of  money  in  the  purchase  of 
Go's  paper  the  interest  thereof  to  be  paid  to  the  complainant  Srimati 
Mandodari  Debi  during  her  life  time,  and  from  and  immediately  after 
her  decease,  the  said  principal  sum  and  the  security  or  securities  in 
which  the  same  shall  be  then  vested,  shall  revert  to  and  be  paid  and 
made  over  to  the  said  defendant  Joy^ndrdyan  Pdkrdsif  and  that  the 
said  defendant  be  at  liberty  to  make  such  application  to  this  court  on 
the  death  of  the  complainant  as  he  may  find  necessary.  And  it  is 
further  ordered  and  decreed  that  au  injunction  do  issue  out  of  and 
under  the  seal  of  Uii»  court  to  reetrain  the  said  defendant  from  aeUing 
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or  otherwifle  disposiiig  of  the  estates,  real  and  personal^  which  were  of, 
and  belonged  to,  the  said  Tilak-rim  PAkrdsi,  nntil  the  aboye  men- 
tioned  sum  of  Sa.  Bs.  15,120  and  the  aforesaid  annuity  are  both  fully 
provided  for.*" 

The  above  decree  having  proved  ineffectual,  Mandodari  Debt  again 
filed  her  bill  praying  that  the  lands  of  Ttlak-ram  Pdkrdsi  be  sold  to 
satisfy  her  demand.  The  bill  was  taken  pro  confesso^  and  upon  the 
hearing  exparte,  8th  July,  1802^  the  Master  was  directed  to  take  an 
account  of  so  much  of  the  lands  and  heredits  of  Tilak-ram  Pairdsi  as 
should  be  sufficient  to  satisfy  the  decree  of  23rd  March  1801,  and  to 
sell  the  same  and  pay  the  proceeds  to  the  Accountant  General. 

In  September  1801,  the  younger  widow,  KoushalyA  Debi  filed  her 
bill  against  her  own  son  Joy-ndrayan  PdkrSsi.  This  bill  was  taken 
pro  confesso.  The  suit  of  KoushalyA  Debi  was  heard  on  the  14th  July 
1801,  exparte,  when  it  was  declared  and  ordered :  That  the  said 
complainant  Kausiafya  Debi  is  well  entitled  to  a  maintenance  out  of 
the  estate  which  was  of  TUak-rhm  P&kr&si  her  late  husband,  and  which 
basoometothe  hands  of  the  said  defendant  Joy-nirdyan  Pdkr&si. 
And  it  is  farther  ordered  and  decreed  that  it  be  referred  to  the  Master 
of  this  court  to  enquire  and  ascertain  what  is  a  proper  and  suitable 
maintenance  to  be  made  to  one  of  the  widows  of  TUak-rdm  Pikrisi 
deceased. 

The  report  was  accordingly  made,  finding  Sa.  Rs.  40  per  month 
to  be  a  proper  allowance  for  Kotishalya  Debi.  The  following  are  the 
minutes  of  the  final  decree,  made  on  the  11th  July  1803  upon  read- 
ing the  Master*s  reports,  in  both  causes:  The  court,  in  considera- 
tion of  the  second  widow  being  entitled  to  a  maintenance  out  of  the 
estate,  declared  that  the  sum  to  be  paid  to  her  be  charged  upon  and 
payable  out  of  the  annuity  of  Rs.  280  directed  to  be  raised  for  Mando- 
dari Debi  by  order  of  this  court. 

On  the  18th  July,  the  minutes  were  amended  (in  the  first  cause) 
by  introducing  the  following,  viz.  that,  upon  securing  to   Koushalyd 

*  Iti8.tlia8  evident  that  a  maintenance,  if  not  voluntarily  yielded,  may  be  enforced 
by  law,  and  I  conceive  it  will  follow  that  widows  having  a  right  to  maintananoe,  may  res- 
train the  representatives  of  their  huBbands  from  wasting  or  making  away  with,  their  estate, 
or  at  least  compel  the  possessors  under  such  circumstances,  to  give  security  for  the  due 
payment  of  a  auitable  maintenance.—Con.  H.  L.  p.  62. 
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Debi  the  payment  of  her  annuity  of  8a.  Rs.  40.  per  month.  E.  XjOjA, 
Esqr.  the  Master  (out  of  the  gross  amount  of  sales  of  the  estate  of 
the  said  TUak-rdm  PikrAsi)  do  pay  oyer  to  the  complainant  (i.  e. 
Mandodari  Debi)  the  sum  of  Sa.  Bs.  6,309-5-1,  being  the  arrears  due 
to  her,  from  the  S3rd  March  1801  to  21st  January,  1808,  being  1  year 
10  months  and  16  isjs.—Srimaii  Mandodari  Debt  versus  Joy-ndraifau 
Pikrdsi  (1880-1-3.)  Kousabfi  Debt  versus  Jay-ndrayan  Pikrdsi 
(1803.)  For  further  particulars  of  these  two  cases,  see  Montriou'a 
Cases  of  Hindu  law.  pp.  408—412. 

Jadu-mani  Ddsi  versus  Kkeytra-mokan  Sh(L 
8.  C.2l8t  of  Jufy,  185^. 

Case  P^^^f  C.  J.  delivered  the  judgment  of  the  Court  on 

^Mtt^Na^iss^*^  this  question.— -The  question  in  this  case  is  whether 
a  Hindoo  childless  widow,  who^  some  short  time  after 
the  death  of  her  husband,  uncompelled  by  cruelty  or  ill  nsag^  left 
the  house  of  the  family  of  her  deceased  husband,  to  dwell  at  first  in 
the  house  of  her  own  father,  and  subsequently  with  her  aunt,  living 
with  her  own  relations,  the  residence  being  in  all  respects  a  proper  one 
and  her  conduct  unimpeached,  forfeits  her  right  of  maintenance  out 
of  the  property  which  was  that  of  her  deceased  husband  in  hia  life-time, 
and  which  had  devolved  on  his  heirs.  In  several  dednons  of  this 
Court  it  has  been  held  that  under  such  circumstances  no  such  forfei- 
ture is  incurred.  In  a  recent  case  in  the  Sudder  Dewanny  Adawlut 
it  has  been  decided,  though  not  unanimously,  that  under  similar  cir- 
cumstances such  a  forfeiture  is  incurred.  This  decision  has,  however, 
been  followed  by  another  in  the  same  court,  in  which  it  was  held, 
that  if  the  widow  leaves  the  residence  for  that  of  her  parents  on  a  ten- 
der of  an  insufficient  maintenance  she  does  not  forfeit  her  right  to 
maintenance.  This  state  of  the  authorities  has  induced  us  to  examine 
closely  into  the  law  on  the  subject.  We  should  not  hesitate  to  follow 
the  decisions  of  the  Sudder  in  preference  to  those  of  our  own  Court, 
if  they  appeared  to  us  to  be  at  once  more  just  and  more  conformable 
to  the  Hindoo  law.  We  have  intended  to  fc^ow  the  Privy  Conndl. 
The  Privy  Council  has,  on  the  subject  of  the  right  of  the  Hindoo 
widow  to  return  to  the  home  of  her  parents,  laid  down  a  broad  rule 
upon  which  it  is  not  desirable  to  infringe.    That  Court  says :  ''  it  was 
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tibt  pretend^  that  she  had  withdrawn  herself  for  unchaste  purposes. 
She  was  only  fourteen  at  the  death  of  her  husband  ;  his  brothers  were 
young  men :  and  she  thouglU  it  more  prudent  and  decorous  to  retire 
bom  their  protection  and  live  with  her  mother  and  her  family  after 
the  husband's  deaths  therefore^  it  appears  quite  clear  from  the  answers 
given  by  ihe/NittJt/«  that  she  did  not  forfeit  the  right  of  succession 
to  the  husband's  estate^  on  account  of  removing  from  the  brothers  of 
her  late  husband ;  ihat  they  had  no  right  to  insist  on  her  not  withdraw- 
ing  herself  from  them,  in  order  to  put  herself  under  her  mother's  protec- 
tianJ'^  The  decisions  of  that  Court  must,  of  course,  give  the  law  to 
all  Courts  here« 

The  answer  o{  the  pandits  which  the  "Privy  Council  adopts  is,  that— 
'  if  a  widow  from  any  other  cause  but  unchaste  purposes  ceased  to 
reside  in  the  husband's  family  and  took  up  her  abode  in  her  parentis 
family,  her  rights  would  not  be  forfeited.'  This  was  followed  in  the 
Sadder  Dewanny  in  the  case  of  a  Hindu  widow  and  heiress.  It  is 
to  be  observed,  however,  that  in  the  subsequent  case  of  August  1850 
by  the  same  Court,  the  case  was  considered  by  the  dissentient  Judge 
as  one  of  doubtful  authority,  and  the  Court  was  of  opinion  that  she  did 
not  forfeit  her  right  by  leaving  the  husband's  house  and  seeking  shel- 
ter under  the  roof  of  her  own  parents  on  an  offer  of  an  insufficient 
maintenance.  In  the  case  where  the  forfeiture  was  declared,  the 
Judges  who  gave  the  decision  observed  that  the  deceased  husband  had 
never  owned  the  property  and  that  it  was  a  mere  case  of  maintenance. 
We  do  not  adopt  the  distinction,  but  nevertheless,  we  regard  the  case 
before  the  Sudder  as  different  from  the  present  one. 

Strange,  in  his  book  on  the  Hindu  Law,  treats  the  right  to  main-* 
tenance  as  a  charge  on  the  property  in  the  hands  of  the  heir,  and 
it  certainly  has  always  been  so  considered  in  this  Court.  In  the  Privy 
Coandl  the  question  was  whether  the  Hindu  heiress  forfeited  Aer 
estate,  by  selecting,  without  impropriety,  her  father's  roof  for  her  resi- 
dence. But  it  is  to  be  observed  that  the  opinion  of  the  pandits  was 
generally  expressed  as  to  forfeiture  of  rights,  and  the  Court  expressed 
in  general  terms  that  the  widow  had  a  right  under  the  circumstances 
to  select  that  residence,  and  could  not  be  compelled  to  reside  under  the 
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roof  of  her  husband's  family.  This  freedom  of  choice  had  respect  to 
causes  as  applicable  to  a  widow  not  an  heiress  as  to  one  who  inherited. 
There  are  certainly  texts  in  the  Hindu  law  both  ancient  and  modem 
which  speak  of  the  right  of  the  relatives  of  the  husband  to  have  the 
widow  resident  under  their  roof  in  preference  to  that  of  her  own  family. 
The  modem  text  writers  do  not  adopt  as  law  all  the  ancient  texts. 
The  question  must  always  be,  are  those  positions  in  their  nature  cap- 
able of  being  applied  by  a  Court  of  Justice,  and  how  far  are  they  to 
be  modified  with  reference  to  the  altered  usages  of  society^  and  the 
altered  position  of  things  ?  It  is  to  be  observed  further  that  the  ancient 
text  writers  do  not  state  in  any  ease  that  maintenance  is  forfeit- 
ed if  the  widow  inverts  the  order  of  residence  and  prefers  her 
father's  roof  or  that  of  her  deceased  husband.  Macnaghten,  in 
the  passage  of  his  work  which  is  referred  to  in  the  Sudder,  does 
not  state  that  the  consequence  of  non-observance  of  the  rule  as 
to  residence  is  a  forfeiture.  We  have  examined  the  texts  of  the 
ancient  law,  and  we  think  they  bear  out  the  opinions  of  the  pandits 
in  the  case  before  the  Privy  Council.  The  texts  say  as  to  main- 
tenance^ forfeiture  is  incuri'cd  by  unchaste  life,  but  they  do  not  say 
that  it  is  incurred  otherwise.  There  are  many  duties  enjoined  to  wo- 
men in  the  text  of  a  moral  or  religious  nature,  the  violation  of  which 
would  never  have  involved  any  forfeiture.  Forfeitures  are  not  to  be 
extended  by  construction.  The  duty  to  reside  with  the  family  of  the 
deceased  husband^  is  not  enjoined  for  the  sake  of  thrift,  merely  be- 
cause it  may  in  that  way  be  least  burdensome  to  maintain  the  widow, 
(that  may  be  always  duly  regarded  and  provided  for  by  the  exercise  of 
discretion  in  the  amount  and  mode  of  maintenance)  but  the  foundation 
of  the  duty  to  reside  is  that  she  may  be  safe  from  being  tempted  to  sin, 
and  so  may  avoid  disgracing  herself  and  dishonouring  family.  The 
texts  speak  in  condemnation  of  her  resort  to  '  strangers'  for  a  dwell- 
ing. But  the  woman  is  presumably  as  safe  under  her  own  father's  or 
family's  roof  as  elsewhere.  It  is  no  resort  to  the  house  o{ strangers, 
and  there  is  nothing  dangerous,  immoral,  or  dishonoring  in  the  act. 
It  is  not  shown  to  be  in  any  way  abhorrent  to  the  usages  and  customs 
of  respectable  Hindus  :  on  the  contrary  we  believe  it  to  be  a  common 
practice,  not  disapproved  of.  The  reasons  which  existed  in  the  olden 
time  for  placing  restraints  on  females,  applied  just  as  much  to  female 
heiresses,  as  to  females  entitled  to  mere  maintenance.     Nothing  can 
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be  foand  in  the  old  texts  which  imposes  the  condition  of  forfeiture  on 
widows  and  heiresses,  not  acting  strictly  on  the  rules  as  to  preferential 
residence.  The  stronger  words  have  been  controlled  by  the  Privy 
Council  with  a  declaration  of  the  widow^s  right,  founded  on  reasons 
of  decorum''and  propriety  which  are  applicable  to  all  cases  alike.  The 
majority  of  the  Court  in  the  case  in  the  Sudder  declare  the  Hindu 
widow,  to  be  always  in  a  dependant  estate.  This  view  is,  however, 
dissented  from  by  Mr.  Welby  Jackson,  with  much  force  of  argument 
and  expression.  Undoubtedly  such  was  the  ancient  status,  and  to  a 
limited  extent  it  is  true  still.  But  the  status  of  the  Hindu  female  has 
improved,  and  is  improving. 

The  Hindu  law  governs  suits  between  Hindus  in  the  Supreme  Court 
in  three  cases  only,  contract,  succession,  and  inheritance.  In  other 
cases  the  English  law  is  as  to  them  also  the  law  of  the  Conrt :  the 
only  modification  is  this  that  the  family  usages  and  rights  of  Hindu 
fathers  and  heads  of  families  are  to  be  observed.  The  Court  is  bound 
and  always  willing  to  give  due  effect  to  those  rights.  The  Hindu  law 
says  in  several  texts,  '  reason  and  justice  are  more  to  be  regard* 
ed  than  mere  texts,  and  that  wherever  a  good  custom  exists  it  has  the 
force  of  the  law.'  The  manners  of  one  age  are  not  necessarily  those 
of  another.  A  corrupt  practice  dies  away  :  mankind,  as  they  advance 
in  civilisation  and  knowledge,  learn  to  be  more  mild  and  tolerant, 
and  to  respect  more  the  natural  rights  of  others.  The  feeble  are  less 
sahgect  to  oppression,  the  slave  grows  into  a  freeman,  the  rights  of  wo- 
men are  at  least  in  part  acknowledged.  ''  I  have  always  understood,'' 
says  Sir  Henry  Seaton,  "  that  the  law  of  a  country  was  to  be  found 
not  in  the  mere  text  of  its  code,  which  can  never  be  more  than  the 
fbondation  of  it,  but  in  the  practice  which  has  prevailed  under  it, 
which  may  be  often  inconsistent  with  it,  and  even  in  some  cases  op- 
posed to  it.  We  cannot  adopt  in  preference  to  our  own  established 
by  several  decisions,  another  rule  if  it  can  be  said  to  be  the  rule  of 
Sadder  authorities  as  established  there,  which  seems  to  impose  some- 
thing like  a  penalty  ou  the  exercise  of  a  reasonable  freedom,  allowed 
in  practice  amongst  virtuous  and  intelligent  Hindus.  We  may  re- 
mark further,  that  as  the  Indian  Legislature  has  relieved  against  for- 
feitures for  even  graver  offences  in  the  eyes  of  strict  Hindus,  it  seems 
inconsistent  with  the  spirit  of    that  law   to   decree  a  forfeiture  for  a 
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minor  infraciion  of  the  strict  letter  of  the  Hindu  law^   in  a  case  which 
brings  no  disgrace^  and  is  unattended  with  sin  or  danger. 

We  think  this  lady  is  entitled  to  part  of  that  which  she  asks ;  six 
Rupees  per  mensem^  which  was  the  sum  oifered  her,  was,  we  think, 
considering  her  station  and  the  property,  too  little :  twenty  Bupees 
which  she  claims  would  not  have  been  too  much  had  the  property  been 
larger.  We  shall  award  ten  Rupees  per  month,  and  the  back  main- 
tenance must  date  only  from  the  date  of  the  demand.  We  might  in 
a  proper  case  say  there  shall  be  no  back  maintenance,  and  further 
maintenance  should  be  enjoined  only  on  the  condition  of  residence 
with  the  late  husband's  family  :  but  in  this  case,  we  think  there  is  no 
ground  for  attaching  any  such  condition  to  the  award  of  mainte- 
nance/^    Decreed  accordinly. — Englishman,  26th  of  July,  1854. 

Petition  No.  283  of  1852. 

Bami'Sundari  Debt  Plaintiff ,  versus  Rim-dhan  BhatU" 
chirjiyay  defendant. 

II.  The  grounds  of  application  for  admission  of  a  special  appeal  is  that 
the  plaintiff,  who  is  the  wife  of  Eim-kumdr,  deceased,  eldest  son  of  a 
Hindu,  defendant,  is  not  entitled  to  maintenance  from  her  father-in-law  ; 
that  the  decree  is  for  maintenance  while  the  claim  is  for  the  period  bet- 
ween 1251  to  1257,  and  that  she  has  forfeited  all  claim  by  going  to  reside 
with  her  father.  On  the  first  point  we  are  of  opinion  that  it  was  unne- 
cessary to  call  for  a  Bewastha  (vyavasthi)  as  according  to  the  Hindu 
law  and  established  precedents  of  the  Court,  the  widow  is  entitled  to 
maintenance  from  the  heir  of  the  family.  The  second  objection  is  good. 
As  regards  the  third  objection,  we  find  that  the  lower  courts  have 
declared  that  the  plaintiff  was  expelled  from  the  defendant's  house  by 
him,  and  the  plaintifPs  husband  was  not  repudiated  by  his  father, 
defendant.  The  plaintiff  has  not,  therefore,  under  these  circumstances, 
forfeited  her  right  to  maintenance.  Her  seeking  shelter  in  her  own 
father's  house  was  not  her  voluntary  act.— The  10th  of  August,  1852. 
S.  D.  A.  D.  p.  796. 
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Case  No.  677  op  1858. 
JBidfki-twufart  DeM  {Plaintiff)  Appellant  yersus  Padda-mani, 
wtfe  of  Anand-chander  Mookerjea,  deceased,  Defen- 
dant) Respondent. 
I.    Plaintiff  sued  to  obtain  a  money  equivalent  for  the 


bearing  on  the  Tja-  maintenance  {bharan  poshan)  allowed  her  under  her 
father's  will.  The  Moonsiff  gave  a  decree  for  the 
sum  claimed ;  but  on  appeal  the  Judge  reversed  the  decision  consider- 
ing that,  under  the  terms  of  the  fifth  paragraph  of  the  will^  plaintiff 
was  only  entitled  to  the  maintenance  so  long  as  she  continued  to  reside 
in  her fisither's  family;  that  having  left  it,  and  residing  with  her  hus- 
band's fieunily,  and  failing  to  prove  that  she  was  compelled  by  ill  treat- 
ment to  leave  her  paternal  home,  she  is  not  entitled  to  that  main- 
tenance, nor  its  equivalent  in  money. 

We  admit  the  special  appeal,  to  determine  whether  the  construction 
put  upon  the  terms  of  the  will  by  the  Judge  is  correct. 

Judgment. 

We  agree  in  the  opinion  come  to  by  the  judge,  that  the  testator 
never  contemplated  an  equivalent  for  the  '  bharan  poshan'  being  made 
to  the  special  petitioner  in  money,  should  she  leave  the  family  man- 
sion. As  long  as  she  was  in  the  family,  she  was  entitled  to  this  main- 
tenance ;  and  it  might  be  a  question,  from  the  terms  of  the  will, 
whether  she  might  still  demand  it ;  but  had  the  testator  intended  that 
she  should  receive  a  money  on  her  leaving  the  family,  he  would  we 
think  have  distinctly  expressed  such  intention.  We  dismiss  the  spe- 
cial appeal  with  costs.— The  14th  of  April  1859.  S.  D.   A.  D.  p.  457. 

II.  Kunja^fnani  Ddsi  and  BilAs  Diet,  two  of  the  widows  of  Rajd 
Naba4nrishna,  filed  their  bill  against  Oopi-mohan  Deb  the  adopted  son, 
and  RijA  RAf-krishna  the  begotten  son  of  Rajd  Naba-krishna,  praying 
an  account  and  separate  maintenance.  To  the  answer  of  RAfd  R&j- 
kriskna  the  will  of  Rdja  Naba-krishna  was  annexed,  from  which  it  ap- 
peared that  he  had  given  to  each  of  his  wives,  money  and  jewels  suit- 
able to  their  situation  in  life — and  that  he  had  directed  them  to  be 
maintained  by  his  son  Raja  Raj-krishna  in  the  family  house.  The 
defendants  stated  that  the  widows  (complainants)  had  left  the  family 
house  without  any  cause,  and  had  gone  to  reside  elsewhere.  RajA  Rij* 
krishna  offerd  io  maintain  the  complainants,  if  they  would  return  to 
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principle  of  these  last  cited  cases  applies  to  that  now  before  me^  and 
that  accordingly  the  plaintiff  is  not  entitled  to  a  decree  against  her 
husband's  father  for  a  money  allowance,  and  consequently  she  must 
accept  maintenance  in  such  shape  as  the  defendant  chooses  to  give  it 
to  her,  and  the  defendant  has  a  right  to  say  that  he  will  not  maintain 
her  unless  she  resides  in  his  house.  This  appears  to  be  contrary  to 
a  case  decided  on  the  10th  of  August  1852,  Sudder  Dewanny  Adawlut 
Reports  p.  796,  but  the  distinction  above  alluded  to  appears  to  have 
been  overlooked  by  the  Sudder  Court  though  apparently  not  by  the 
lower  court.  In  the  case  of  Cally-dosee  Dossy  versus  Chunder-saker 
Bistoo,  in  which  Sir  Mardant  Wells  made  an  order  for  maintenance,  the 
point  was  apparently  not  argued. — 28rd  of  June,  1864.  H.  C,  O. 
Hyde's  Reports  Vol.  II.  p.  103. 

R6ni  Ichckhd-moyi  Disi  versus  Rdj&  Apirva-krishna 
Bahadur. 

Case  ^^^  Honorable  J.  P.  Norman  Judge. — The  plaintiff 

bwnngon  the  vja-     ^^q  is  the  elder  wife  of  the  defendant  and  the  mother 

▼astb^kB  No.  195— 

198.  of  his  eldest  son  seeks  to  obtain   a  decree  for  suitable 

maintenance  alleging  that  the  defendant  who  is  a  man  of  large  property 
refuses  to  permit  the  plaintiff  to  live  with  him  or  to  make  her  any 
further  or  other  allowance  than  Rupees  40  per  month  which  is  incom- 
mensurate with  the  defendant's  income  and  wholly  inadequate  to  main- 
tain the  plaintiff  in  her  position  as  his  wife,  she  having  given  the 
defendant  no  just  cause  of  complaint. 

By  her  written  statement  the  plaintiff  alleges,  that  in  consequence  of 
the  insuflSciency  of  the  allowance  made  her,  she  has  been  compelled  to 
incur  debts  to  the  extent  of  about  8000  Rupees.  That  the  defendant 
has  since  October  1862  made  no  payment  to  the  plaintiff  but  claimed 
to  retain  the  allowance  he  used  formerly  to  make  her  to  meet  a  debt 
of  the  plaintiff  to  his  mother.  That  the  defendant  has  threatend  to 
turn  her  out  of  door  and  that  she  has  been  forced  to  pledge  her  jewels 
to  provide  herself  with  the  means  of  support. 

The  defendant  by  his  written  statement  after  setting  out  reasons  for 
contending  that  Rs.  40  per  month  is  a  sufficient  maintenance^  alleges 
that  he  receives  out  of  the  fund,  in  court  in  a  suit  of  Blrishna- 
chunderOhose  f>er8U8  Krishna-sakha  Qhosc,  the  sum  of  Rs.  360  per 
month  for  maintenance  which  is  his  only  permanent  and  reliable  income 
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9nd  which  together  with  his  small  uncertain  income  from  otJiet  sources  is 
not  ftiiflScient  taking  in  to  account  his  own  personal  expenses  and  the 
expenses  of  maintaining  the  other  members  of  the  family  to  enable 
him  to  make  a  larger  allowance  to  the  plaintiff  than  the  sum  of  Bs.  40 
per  month.  He  states  that  he  does  not  refuse  to  permit  the  plaintiff 
to  live  with  him  or  threaten  to  remove  her  from  the  apartments  in 
which  she  now  resides. 

The  defendant  was  called  as  a  witness  by  the  plaintiff  to  prove  what 
his  income  was.  He  admitted  that  the  aggregate  of  his  income  for  the 
last  eleven  years  had  amounted  to  Rs.  1,  40,780  or  in  other  words  had 
averaged  Rs.  12^798  a  year.  By  another  mode  of  computation  according 
io  his  own  statement  his  present  income  would  appear  to  be  about 
Rs.  14000.  But  looking  as  the  fact  that  amongst  the  assets  set  down 
is  tlie  profit  of  a  talook  at  Rs.  900  per  annum  which  is  admitted  to 
have  cost  him  Rs.  58000,  and  looking  also  to  the  most  uncandid 
allegations  inlus  written  statement  as  to  Rs.  350  per  month  being  his 
only  permanent  and  reliable  income  and  as  to  his  small  and  uncertain 
income  from  other  sources,  I  cannot  give  implicit  credit  to  the  evi- 
dence which  he  gave  in  the  witness  box  on  that  subject,  more  especially 
as  he  appears  to  have  told  the  plaintiff  that  his  income  was  Rupees 
50,000  a  year. 

It  was  proved  that  after  having  married  a  second  wife  Rani  Obhoya^ 
mani^  the  defendant  has  for  many  years  ceased  to  live  with  the  plain- 
tiff. He  allowed  her  20  Rupees  a  month  for  her  maintenance  until 
1857,  and  from  that  time  Rs.  40  per  month  for  herself  and  an  addition- 
al sum  of  Rs.  10  per  month  for  the  expenses  of  her  son  whose  school 
expenses  however  were  paid  in  addition. 

It  has  also  been  proved  that  the  plaintiff  has  been  treated  with  harsh- 
ness, and  reflections  made  upon  her  character  which  the  defendant 
has  failed  to  justify. 

The  question  is,  has  the  court  under  these  circumstances  jurisdiction 
to  award  any  and  what  sort  of  maintenance  to  the  plaintiff?  I  approach 
this  question  with  caution,  because  I  feel  that  any  unnecessary  inter- 
Cerence  on  the  part  of  the  courts  with  the  power  and  authority  of  the  head 
of  a  Hidoo  family,  as  a  husband  and  father^  is  greatly  to  be  depreciated. 

50 
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I  find  the  following  passages  of  Hindu  Law  applicable  to  the  pre* 
sent  case.  In  Colebrooke's  Digest^  Book  IV^  Chap.  I,  Section  ft,  Shloka 
IiIX  Nabada  y  ''  a  husband  who  abandons  an  affectionate  wife  or  her 
who  speaks  not  harshly,  who  is  sensible,  constant  and  fruitful,  shall  be 
brought  to  his  duty  by  the  king  by  a  severe  chastisement."  Again 
liXXII  jXeiiTAVALKTA !  *'  He  who  farsakes  a  wife  though  obedient 
to  his  command,  diligent  in  household  management,  mother  of  an  ex- 
cdlent  son,  and  speaking  kindly,  shall  be  compelled  to  pay  a  third  part 
of  his  wealth ;  or  if  poor,  to  provide  a  maintenance  for  that  wife.'' 
Macnaghten  (Hindu  law  Vol.  I  p.  59,)  says :  '^  In  all  cases  and  for 
whatever  cause  a  wife  may  have  been  deserted  she  is  entitled  to  suffi- 
cient maintenance.'^  In  the  MitUsharA  a  distinction  is  made  where  a 
second  wife  is  married  there  being  a  legal  objection  to  the  first,  she  is 
entitled  to  a  sum  equal  to  the  expenses  incurred  in  the  second  marriage  ; 
but  when  no  objection  whatever  exists  to  the  first  wife,  a  third  of  the 
husband's  property  should  be  given  as  a  compensation.  But  in  modem 
practice  a  husband  considers  it  quite  sufficient  to  maintain  a  super- 
seded wife  by  providing  her  with  food  and  raiment.''  In  Strange's 
Hindu  law  in  a  cause  from  the  Chittoor  Provincial  Court  it  is  said 
"The  best  rule  in  case  of  the  abandonment  of  a  virtuous  wife  appears 
to  be  that  she  is  entitled  to  suitable  maintenance,  the  ultimate  mea- 
sure of  which  is  one  third  of  the  estate  of  her  husband.  Applying 
these  principles,  to  the  present  case  it  appears  that  in  deserting  the 
plaintiff  the  defendant  was  guilty  of  a  legal  wrong ;  that  he  is  bound 
to  supply  the  plaintiff  with  a  reasonable  maintenance  sufficient  for  her 
wants  and  befitting  her  status,  and  not  merely  such  maintenance  as 
he  being  the  head  of  his  family  may  think  fit  to  allow  her.  It  has 
been  proved  that  the  allowance  made  has  not  been  regularly  paid.  Ou 
one  occasion  in  particular  it  was  upwards  of  eight  months  in  arrear, 
and  the  whole  of  these  arrears  when  paid  in  some  mysterious  way  went 
to  redeem  company's  papers  belonging  to  the  defendant.  It  is  evi- 
dent that  an  order  of  the  Court  is  necessary  to  secure  proper  mainte- 
nance to  the  plaintiff.  With  respect  to  the  amount  which  the  plain- 
tiff is  entitled  to  receive  much  evidence  was  given  as  to  the  allowance 
which  is  made  to  widows  of  various  members  of  the  family  of  the  de- 
fendant, which  is  40  rupees  per  month.  But  according  to  Hindu  law 
widows  are  bound  to  live  a  life  of  abstinence  and  privation,  and  it  by 
no  means  follows  that  the  allowance  which  suffices  for  a  widow  is  suffi- 
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cient  for  the  plaintiff,  who  is  the  wife  of  a  Hindu  gentleman  of  high 
position  and  considerable  affluence.  Neither  is  the  allowance  of  Bu- 
pees  100  per  month  made  by  B^a  Kamal-krisina  to  his  wife  to  be 
taken  as  a  measure  of  the  defendant's  liability.  A  wife  held  in  honour 
by  her  husband  the  head  of  his  household  and  the  mistress  of  his  ser- 
vants such  as  the  wife  (tf  R^a  Kamal-krisk^a  appears  to  be  in  a  very 
different  position  from  that  which  the  plaintiff  is  ever  likely  again  to 
occupy.  The  plaintiff  appears  to  me  to  have  rather  overstated  her 
chum.  I  take  into  consideration  the  fact  that  the  defendant's  fa- 
mily is  considerably  larger  than  that  of  Rijd  Kamal-irishna,  but  I 
think  that  the  plaintiff  is  fairly  entitled  to  an  allowance  at  the  rate  of 
80  Rupees  per  month  to  be  increased  to  120  Rupees  if  she  be  turned 
out  of  the  fiunily  house,  and  there  will  be  a  decree  for  that  amount  from 
May  1866  inclusive.  The  plaintiff  will  get  costs  on  scale  No.  8.— H.  C. 
0.—22Bd  of  April  1866* 
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CHAPTER  IV. 

ON  MINOBITY  AND  GUARDIANSHIP. 

Section  I.     on  minority. 

^  206.     Agreeably  to  the  law  as  current  in  Ben- 
Vyavastha .  g^,^  ^j^^  ^^^  ^^  jj^^  fifteenth   year  is  the  limit 

of  minority.* 

-  -        . .  I.     An  infant  {skisiu,)  before  his   eighth   year,  must 

^ '  be  considered  as  similar  to  a  child  in  the  womb ;  un- 
til his  sixteenth  year  (a)  he  is  called  bdla  (minor)  and  also  poganda 
(adolescent:)  afterwards  (he  is  considered  as)  acquainted  with  civil 
affairs  (or  adult  in  law.)  Narada  and  Katyayana. —  Vyavahdra-tattwa. 
ri*  Celeb.  Dig.  Vol.  II.  p.  125. 

(a)  "  Until  his  sixteenth  ycar/^  signifies  to  the  nearest  limit  of  his 
sixteenth  year  :  consequently  he  is  a  minor  until  the  close  of  his  fif- 
teenth year.— /6irf,  Vol.  I.  p.  300. 

II.  Infancy  extends  to  the  fifth  year  ;  childhood  is  limited  to  the 
tenth;  adolescence  continues  to  the  sixteenth  year,  when  puberty 
commences. — A  text  cited  by  Sri-dhara  Swdmi, — Ibid,   p.  300. 

Authors  agree  tliat  minority  extends  to  the  end  of  the  fifteenth 
year ;  and  that  until  that  time  the  minor  is  called  '  bAla  \  but  they 
differ  in  giving  him  the  other  names  at  particular  of  periods  of  his 
age  during  minority.  Thus  in  the  text  of  Narada  and  Katyayana 
he  is  denominated  *  shishu'  to  the  eighth  year ;  and  he  is  called  '  bdla/ 
us  well  AS  ' poga7ida'  till  the  sixteenth  year  of  his  age.  In  the  text 
cited  by  Shri-dhara  Swami  he  is  called  '  kumara'  till  the  fifth  year, 
poganda  till  the  tenth,  and  Kishora  to  the  end  of  the  fifteenth  year : 
after  that  his  puberty  commences.  Jagan-naiha  alluding  to  the  text 
of  Katyayana  above  cited,  says  as  follows :  "  Under  eight  years,  or 
before  the  commencement  of  his  eighth  year,  he  is  an  infant  (siishu:) 
and  he  is  also  a  tninor,  (but)  distinguished  (from  an  adolescent.)  An- 
other is  also  distinguished,  called  a  young  infant  (HmAra)  to  the  com- 

*   Vide  Srtkrishna's  Commentary  on  the  D(Cyabhaga  (Coleh,)  p.  5S;— and  Macn.  H.  L. 
Vol  I.  p.  103- 

It  may  be  here  mentioned  that,  agreeably  to  the  Regalations  of  Government,  the  state 
of  minority  is  held  to  extend  to  the  end  of  the  eighteenth  year.  ;5ee  Section  2,  Begulation 
XXVI  of  1793. 
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mencement  of  his  fifth  year;  agreeably  to  the  same  text  cited  by 
Raffhu^noHdanaf  infancy  extends  to  the  fifth  year.  The  use  of  this  dis- 
tinction r^ards  penance  or  expiation  and  the  like.  But  here  mino* 
rity  mnat  be  taken  to  the  end  of  the  fifteenth  year ;  and  this  must 
be  understood  of  a  computation  by  vulgar  or  sdvana  time  from  the 
day  of  his  birth.  Afterwards  he  is  adult  or  competent  to  (manage) 
affairs.* 

V vavastha"^  207.     A  minor  is  incompetent  to  do  any  civil 
act :  such,  if  done  by  him,  is  void  and  revo- 
cablet 

ifc     ^,        .M^     I.     A    contract  made  by  a    person  intoxicated,  or 

^*    insane,  or  grievously  disordered,  or  wholly  dependant, 

by  an  infant^  or  a  decrepit  old  man,  or   (in  the  name  of  another)  by  a 

person  without  authority^  is  utterly  null. — ^Manu.     See  Coleb.  Dig. 

Vol.  n,  p.  193. 

II.  A  contract  made  by  a  person  intoxicated,  or  insane,  or  grie- 
vously disordered,  or  disabled,  by  an  infant,  or  a  man  agitated  by  fear 
or  the  like,  or  (in  the  name  of  another)  by  a  person  without  autho- 
rity»  ia  utterly  null. — JXgnyavalkya.    Ibid.  p.  193. 

III.  What  is  given  by  a  person  in  wrath  or  excessive  joy,  or  through 
inadvertence,  or  during  disease,  minority,  or  madness^  or  under  the 
impulse  of  terror,  or  by  one  intoxicated  or  extremely  old,  or  by  an 
outcast,  or  an  idiot,  or  by  a  man  affiicted  with  grief  or  with  pain,  or 
what  is  given  insport ;  all  this  is  declared  ungiven^  or  void. — Vbiu aspati. 
Ibid,  p.  197. 

rV.  What  has  been  given  by  men  agitated  with  fear,  anger,  lust, 
grief,  or  (the  pain  of)  an  incurable  disease,  or  as  a  bribe,  or  in  jest,  or 
by  mistake,  or  through  any  fraudulent  practice  must  be  considered  as 
ungiven ;  so  must  any  thing  given  by  a  minor,  an  idiot,  a   (slave,   or 

*  Mr.  Colebrooke  aajs :— '^The  distinction  may  be  thus  recapitulated  :  a  minor  {bdla) 
ia  in  early  infituicy  to  the  end  of  hie  fourth  year,  and  called  kumtCra  ;  in  law  he  is  an  infant 
to  the  end  of  his  seventh  year,  and  in  this  period  of  his  life  is  called  ihUhu ;  he  is  called 
a  boy  (poganda)  firom  his  fifth  to  the  end  of  his  ninth  year  ;  and  his  adolescence  QtUhora) 
continnes  from  the  tenth  to  the  end  of  the  fifteenth  year.— Dig.  Vol.  I.  p.  SCO. 

f  According  to  NXb4da  and  mauy  other  authorities  a  minor  can  neither  be  arrested, 
oor  aununoned  to  answer  a  suit :  and  a  trial  in  which  a  minor  is  plaintiff,  or  defendant,  is 
pronounced  to  be  wrong.^Colebrooke*ti>  ^marks.  Yvk  Skftoge'i  H.  L.  Vo!*  II.  p.  210. 
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other)  parsou  not  his  own  masteri  a  diseased  man,  one  insane,  or 
intoxicated^  or  in  consideration  of  work  nnperformed.— Nasaba.  Jbid. 
p.  18L 

V.  What  has  been  given  by  men  under  the  impulse  of  lust,  or 
anger,  or  by  such  as  are  not  their  own  masters,  or  by  one  diseased,  or 
deprived  of  viritity,  or  inebriated,  or  of  unsound  mind,  or  through  mis- 
take, or  in  jest,  may  be  taken  back. — KXtyayana.    Ibid,  p.  187. 

It  is  owing  to  this  civil  incompetency  that — 

Vvavaathfi.^   208.     One  is  not  bound  to  pay,  during  his  mi- 
nority, the  debt  of  his  ancestor  even  though  he 
inherit  his  assets,*  but  he  must  pay  it  on  attaining  majority. 

A  i-Vk  *'l-Tr  ^*  ^  ^^^  death  of  a  father,  (his  debt)  shall  in  no  case 
^  *  be  paid  by  his  sons  incapable  from  nonage  of  con- 
ducting their  own  affairs ;  but  at  their  full  age  (of  fifteen  years,)  they 
shall  pay  it  in  proportion  to  their  shares ;  otherwise  they  shall  dwell 
hersafter  in  a  region  of  horror. — KATYAYANAtf 

II.  Even  though  he  be  independent  (a,)  a  son  incapable  from  nonage 
of  conducting  affairs  is  not  (immediately)  liable  for  debts.t— *NABAnA. 

(a)  'Independent;' — separate.  It  is  consequently  intimated,  that 
there  is  no  other  person,  such  as  undivided  brothers  and  the  rest, 
amenable  for  the  payment  of  that  debt.  He,  who  has  neither  father, 
nor  mother,  is  also  deemed  independent,  f 

Owing  to  the  same  incompetency  it  has  also  been  ordained,  that — 

^  209.  The  property  received  by  a  minor  should 
VyavaBuna.  be  deposited,  free  from  disbursement,  in  the 
hands  of  his  kinsmen  and  friends. 

A  4-\%  •*  ^^^  them  deposit,  free  from  disbursement,  in  the 
AUlolOnuy .  j^j^^jg  Qf  tinamen  and  friends,  the  wealth  of  such 
as  have  not  attained  majority ;  as  well  as  of  those  who  are  absentf 
KJItyayana. 

*  It  has,  however,  beea  detonmoed  as  a  settled  rule,  that  debts  xau3(  follow  the  af  seti 
ia  to  whoieaoeTer  hsadfi  they  come.    See  ante,  pp.  342  &  845. 
t  Coleb.  Dig.  Vol  I.  pp.  208, 29P. 
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So  a  text  euprmBCM,  ''  The  property  of  minors  should  be  so  preserved 
antil  they  attun  their  full  age.^'* 

^  210.    A  guardian  should  be  appointed  for  taking 
vyaVoHMm  •  ^^^^  ^  Ya^  property  and  managing  the  necessary 

affairs. 

Legal  opmion  delivered  in,  and  admiiied  by,  a  court  ofjustice^  and  exandned 
and  approved  of  by  Sir  WiUiam  Macnaghien. 

Q.  A  man  dies  involved  in  debt,  and  is  survived  by  two  minor  sons 
the  elder  of  whom  is  only  thirteen  years  of  age,  and  there  is  no  adult 
representative  of  the  deceased.  If  any  person  bring  an  action  against 
the  minorsy  that  action,  according  to  the  privileges  conferred  by  the  Re- 
gulations of  Government,  and  to  the  established  usage  of  the  country, 
cannot  be  admitted,  and  it  has  been  provided,  that  minority  continues 
until  the  completion  of  eighteen  years  of  age,  after  which  period  majo- 
rity commences.  In  this  case,  according  to  the  Hindu  law,  is  an  ac- 
tion brought  against  the  elder  son  of  the  deceased  debtor  admissible 
or  not  ?  And  does  the  liquidation  of  the  debt  contracted  by  the  fa- 
ther become  incumbent  on  him  ? 

R.  According  to  the  law,  the  action  for  debt  brought  against  the 
elder  son  of  the  deceased  debtor,  who  is  only  thirteen  years  old,  is  not 
admissible.  When  the  minor  may  attain  the  age  of  majority,  he  must 
discharge  the  debt  contracted  by  the  father,  and  not  previously.f 

Zillah  Midnapore. — Macn.  H.  L.  Vol.  II.,  Ch.  X^  Case  11  (pp. 
287,  288.  ) 

SECTION  II. 

ON  GUARDIANSHIP. 

^,211.     The  sovereign  (a)   is   the  universal  su- 

^  '  perintendent  of  those  who   cannot  take  care  of 

themselves.;]; 

•  Coleb.  Di,  fcAcTp.  68. 

t  At  the  expiration  of  the  term  of  minority,  the  son  and  son's  aon  of  a  person  deceased 
are  bound  to  discharge  the  obligations  of  their  ancestor;  and  other  heirs  are  so,  provided 
the  J  take  his  assets;  but  under  no  circumstances  is  a  minor  answerable  for  such  obligation: 
and  so  long  as  the  minority  continues,  tiie  property  left  by  the  deceased  cannot  be  sold  for 
the  liquidation  of  aby  debt  he  may  have  contracted.  The  Sudder  Courts  however,  has 
decided  against  thia  opinion,  as  will  be  presently  seen, 

*  Vide  Coleb.  Dig.  Vol.  III.  p.  504  ;— Stnmge's  Hindu  Uw.  Vol.  I.  pp.  108, 104; 
^Macn.  H.  L.  Vol,  I.  p.  104. 


400  VYAVASTHAlDARPANA. 

^  212.     In  this  capacity,  he  (a)  is  to  care  of,  and 
^  *  to  look  after,  the  property  of  a  minor  until  he 

attain  majority.* 

(a)  The  sovereign  viz. — the  court  representing  the  sovereign.* 

AnfVinri'Hy       ^'    ^^^  ^^^^  should  guard  the  property  of  an  infant, 
^ '     and  the  effects  of  the  husband  and  wife  (in  the  ab- 
sence of  the  husband.) — Vishnu. 

II.  Let  the  king  protect  the  effects  of  infants  who  are  incapable 
from  nonage  of  conducting  their  own  affairs,  and  the  goods  belonging 
to  widows  of  learned  priests  and  of  valiant  soldiers ;  but  effects  of 
which  there  are  no  owners  escheat  to  the  king. — Sankha  and  Likhita. 

III.  The  king  should  guard  the  property  which  descends  to  an  in- 
fant by  inheritance,  until  he  return  from  the  house  of  his  preceptor, 
or  until  he  have  passed  his  minority. — Manu. 

The  meaning  is,  let  him  act  in  such  a  manner  that  other  heirs  may 
not  take  the  whole,  defrauding  the  infant,  who  is  incapable  from 
nonage  of  conducting  his  own  affairs  ;  or  the  sense  may  be,  let  him 
commit  the  share  of  the  minor  in  trust  to  any  one  co-heir  or  other 
guardian.  Until  he  return  from  ^  the  house  of  his  preceptor  ;*  this 
alludes  to  the  (first)  three  classes,  for  persons  of  those  tribes  are  not 
qualified  to  conduct  their  own  affairs  before  they  return  home.  "  Or 
until  he  have  past  his  minority  -/'  this  alludes  to  the  servile  class  ;  a 
young  man  has  past  minority  when  his  age  is  not  less  than  sixteen 
years,  (that  is,  when  he  has  completed  his  fifteenth  year.) — Colcb.  Dig. 
Vol.  III.  p.  542.     Thus — 

^213.     It  rests  with  the  sovereign  to  take   care 
^  '  of  the  infant  and   his   property,  or  to  appoint 

a  guardian  for  the  purpose.* 

^   214.     The  guardian  should  be  a  fit  person  from 
^  amongst   the    infant's    relations,  the    paternal 

male  kindred  being  always  preferred  to  the    maternal   relations 
and  females.* 

•  Vide  Coleb.  Dig.  Vol.  JII.  p.  5(>4;-Mwn,  H.L-  Vol.  I,  pp.  103, 104 ;— Strnge'i 
H.  L.  Vol.  I.  pp.  103,  104. 
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Hie  orde^  is  as  follows : — 

^  ^  215.    The  father  is  recognised  as  the  natural,  as 

^  ■  Well  as  legal,  guardian  of  his  minor  children.* 

The  mother  being  the  natural  guardian  of  her  infants,  is  not  in- 
cluded among  the  females^  but  is  ranked  next  to  the  father.  Conse- 
quently^— 

^   216.  The  mother  (a)    assumes  the  guardianship 

vyavastha .  ^^  ^^jj^^^  ^^^^^  father.* 

(a)  The  term  '  mother*  comprehends  also  the   step-mother.f 

^217.  In  default  of  the  mother,  the  elder  bro- 
yavasulia .  ^^^^^  ^^  ^  minor  is  competent  to  assume  his 
guardianship :  in  default  of  such  brother,  the  agnates  or  relations 
in  the  direct  male  line  are  entitled  to  hold  the  office  of  the 
guardian,  aiul  failing  such  relatives,  the  guardianship  devolves 
on  other  relations  according  to  fitness  and  the  degree  of 
proximity.} 

But  the  appointment  of  a  guardian  universally  rests  with  the  Ruling 
power.J 

*  See  Macn,  H.  L.  vol.  I.  p.  104. 

i*  And  this  has  been  held  to  include  the  step-mother,  whose  right  of  guardianship 
was  declared  to  be  superior  to  that  of  the  minor's  paternal  ancle. — ^Macn.  H.  L.  Vol.  I. 
IMigelOi. 

Sir  William  Macnaghten  says ;  "  But  where  the  duties  of  manager  and  guardian 
ire  united,  she  is,  in  the  exercise  of  the  former  capacity,  necessarily  subject  to  the 
eoottol  of  her  husband's  relations  :  and  with  respect  to  the  minor's  person  likewise,  there 
ire  some  acts  to  which  she  is  incompetent,  such  as  the  performance  of  the  several  ini- 
tiatory rites,  the  management  of  which  rests  with  the  paternal  kindred."    (Vol.  I.,  p.  101.) 

Although  this  is  according  to  the  spirit  of  our  law,  yet  the  necessity  of  a  mother's 
being  mbject  to  the  control  of  her  husband's  relations  in  the  management  of  her  minor  son's 
affairs  not  being  recognized  by  the  present  courts  of  justice,  it  has  in  practice  become  quite 
optional  with  her  to  be  or  not  to  be  under  the  control  of  tbe  husband's  relations  in  the 
exercise  of  her  capacity  as  manager. 

t  See  Macn.  H.  L.  Vol.  I.  pp.  103, 104. 
the  ruling  power  is  in  every  instance,  whether  the  natural  or  legal  guardians  be  living 
or  dead,  recognised  to  be  the  legitimate  and  supreme  guardian  of  the  property  of  all  minors 
wliether  male  or  female.— Macn.  H.  L.  Vol.  I.  p.  105. 

Thus  the  property  of  a  woman  and  the  goods  of  a  minor,  falling  into  the  king*  s  power, 
ehould  not  be  taken  by  him  as  owaer :  Uu4  has  been  already  noticed.    But  it  may  be  here 
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y  218.  The  guardianship  of  a  female  until  she 
vyavaBtna  .  ^^^  disposed  of  in  marriage  rests  with  her  father: 
if  he  be  dead,  with  her  nearest  paternal  relations.  After  her 
marriage,  her  husband  and  the  rest  are  her  guardians.  • 

In  point  of  fact,  females,  according  to  our  law,  are  kept  in  a  con- 
tinual state  of  tutelage. — ^'  Their  fathers  protect  them  in  childhood, 
their  husbands  protect  them  in  youth,  their  sons  protect  them  in  age  : 
a  woman  is  never  fit  for  independence" — (Manu).  **  When  the  hus- 
band is  deceased,  his  kin  are  the  guardians  of  his  childless  widow. 
In  disposal  and  preservation  of  property,  as  well  as  in  her  maintenance, 
they  are  her  l^shwara  (lord.)  But  if  the  husband^s  family  become 
extinct,  or  contain  no  male,  or  be  helpless,  the  kin  of  the  widow's 
fath^  are  her  guardians,  if  there  be  no  relations  of  her  husband  with- 
in the  degree  of  a  «a/>i«rffl.''— Narada. 

Minors  being  under  the  protection  of  the  law ;  favoured  in  all 
things  which  are  for  their  benefit ;  and  not  prejudiced  by  any  thing 
to  their  disadvantage,  f 

^219.  The  guardians  of  minors  cannot  do  any 
vyavastna.  jj^jj^g  injurious  to  the  interest  of  their  wards, 
but  may  do  what  is  advantageous  to  them. 

^  220.     The  guardian  can   dispose  of  his  ward's 
y  •  estate,  to  meet  a  necessity  arising  for  the  sub- 

sistence of  him  and  of  those  members  of  the  family  who  must 
be  supported  out  of  the  estate  ;  and  also  for  any  act  the  per- 
formance whereof  is  unavoidably  necessary. 

Sir  William  Macnaghten  cites  a  case  which  is  as  follows: — *'A,  a 
Hindu  Zemindar  of  Bengal,  executed  a  deed  of  sale  for  a  portion  of  his 
estate  to  B  ;  B  executing  a  separate  engagement  that   the  sale  should 

remarked,  that  the  property  of  a  minor  should  be  entrusted  to  co-heirs  and  the  rest  ap- 
pointed with  hia  concurrence  ;  or,  if  the  infant  be  absolutely  incapable  of  discretion,  with 
the  consent  of  a  near  and  unimpeachable  friend  such  as  his  mother  and  the  rest — Coleb* 
Dig.  Vol.  III.  pp.  643,644. 

*  See  Macn.  H.  L.  Vol  I,  pp.  108,    104. 

t    Vidf  Coleb  rooke  on  Obligationi  and  Contracts,  Cb.  X,  para,  586, 


m;  which  term,  however^  expired  without  repayment  on  her 
question  then  here  was,  First,  Could  any  rule  of  Hindu  law 
J  land  from  becoming  the  property  of  B,  on  the  term  of  the 
ig  without  repayment  ?  Secondly,  If  there  be  no  such  rule, 
low  saved  the  land  for  a  time  by  the  second  conditional  sale, 
i  case  of  necessity,  such  as  to  justify  her  act  in  behalf  of 
as  clearly  beneficial  to  him  ?  Thirdly,  If  a  father  sell  a 
his  land,  with  a  condition,  for  redemption,  and  his  heir 
or  the  guardian  on  the  part  of  the  heir  do  not  redeem,  is 
nd  gone  irrevocably  ?  And  Fourthly,  Do  not  the  debts  of 
come  payable  out  of  his  assets  even  in  the  hands  of  his 
is  minor,)  on  demand  from  the  guardian  ?  The  substance  of 
f  the  Hindu  law  officers  consulted  on  this  occasion  was, 
sessityfor  the  sale  has  been  made  out,  inasmuch  as  the 
le  deceased  could  not  have  been  legally  alienable  for  his 
lebts  until  after  the  minor  had  attained  majority.  Judg- 
however,  given  in  favor  of  the  purchaser ;  and  the  following 
were  used  on  the  occasion :  That  supposing  the  ancestor's 
1  sale  to  have  remained  unredeemed  after  the  expiration  of 
stipulated,  and  the  usual  term  of  notice,  the  land  would,  of 
bave  fallen  to  the  former  creditor :  That  it  was  mere  folly  to 
;he  act  of  the  mother,  in  saving  it  for  a  time  and  obtaining 
period,  was  not  to  be  held  good  as  an  act  evidently  for  the 
the  minor,  inasmuch  as,  but  for  her  renewal  by  a  fresh  loan 
pacity  of  guardian,  the  conditional  sale  must  undoubtedly 
me  absolute  to  the  creditor.  That  according  to  the  in- 
actice of  the  courts,  no  plea  of  minority  could  belistened  to, 
;her  doctrine  recognised  than  that  the  estate  of  a  Hindu  of 
icome  liable  at  his  death  for  the  satisfaction  of  his  just  debts, 
where  he  has  pledged  his  land  as  security  for  those  debts, 
is  power  of  selling  outright^   or   conditionlly^  any  part  of  or 
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all  his  landed  property,  could  not  be  questioned :  That  the  doctrine 
maintained  by  the  court  appeared  to  be  supported  by  the  opinion  of 
the  commentator  Jagan-nAtha^  and  that,  though  there  should  prove  to 
be  conflicting  opinions  as  to  the  law,  the  established  usage  and  practice 
ought  to  prevail :  And,  in  short,  that  whatever  might  be  the  real  doc- 
trine of  the  Hindu  law  on  the  subject,  the  court  was  bound  to  follow 
that  law  in  matters  of  inheritance,  marriage,  caste,  and  religious 
usages  only,  and  not  in  matters  of  contract,of  which  nature  the  case 
in    question  appeared   to  be."—Macn.  H.  L.  vol.  I.  pp.  106—108. 

The  learned  compiler  has  very  ably  impeached  the  above  decision. 
Some  of  his  arguments  are  as  follows : — "  It  may  be  observed  that, 
supposing  the  minor's  estate  not  to  be  liable,  there  did  not  exist  any 
necessity  for  the  widow's  making  a  conditional  sale.  It  may  be 
assumed  too,  that,  according  to  our  own  regulations,  a  mortgage  would 
not  be  foreclosed  against  a  minor,  that  he  would  be  allowed  his  equity 
of  redemption  on  coming  of  age.  It  did  not,  therefore,  signify 
whether  the  term  of  mortgage  was  near  expiring  or  not.  It  was  at 
the  lender's  own  risk  to  take  a  mortgage,  in  which  the  borrower's 
interest  might  expire  before  expiration  of  the  term."  The  learned 
compiler  then  makes  a  brief  inquiry  as  to  the  law  of  the  case,  and  says 
that  the  law  appears  to  be  quite  clear,  when  disencumbered  of  the 
commentary  of  Jagan-ndtha^  whose  authority  cannot  be  held  to  be 
oracular  and  incontrovertible  in  any  instance,  especially  where  it  is 
opposed  by  texts  of  unquestionable  weight  and  indubitable  import. 
And  after  finishing  the  inquiry,  he  concludes  thus :  ''It  follows,  that 
where,  owing  to  a  son's  minority,  the  father's  assets  are  taken  in 
charge  by  another  person,  such  person  cannot  legally  apply  any  portion 
of  the  assets  to  the  payment  of  the  father's  debts  j  and  that  it  is  only 
where  a  person  succeeds  to  property  in  his  own  right,  that  he  is  at  liber- 
ty to  pay  the  debts  of  the  ancestor  by  means  of  such  property.  A 
guardian  may,  indeed,  dispose  of  a  portion  to  meet  a  necessity  arising 
for  the  minor's  subsistence ;  but  no  necessity  can  by  possibility  arise 
for  disposing  of  any  portion  to  pay  the  minor's  father's  debts,  for  he 
must  cease  to  be  a  minor  before  he  can  be  liable.  Nor  does  there 
appear  to  be  much  of  hardship  in  this  rule.  The  provisions  of  the 
English  law  savour  of  much  more  hardship ;  for,  according  to  it,  real 
estates  are  not  subject  at  all  to  the  payment  of  debts  by  simple  con- 
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tract,  unlev  made  by  will.  It  may  be,  perhaps,  but  just,  that  the 
period  fi>r  exacting  payment  should  be  postponed,  until  he  comes  to 
yean  of  discretion  sufficient  to  enable  him  to  realise  the  means  of  satis* 
fying  the  creditors  with  the  least  detriment  to  himself/' — Ibid.  Vol.  I. 
pp.  108.— 111. 

But  his  inquiry  as  to  the  law  of  the  case  appears,  however,  to  be 
useless  when  the  court  would  not  follow  that  law  in  matters  of  contract. 
As  to  his  opinion  "  that  were,  owing  to  a  son's  minority,  the  father's 
assets  are  taken  in  charge  by  another  person,  such  person  cannot  legally 
apply  any  portion  of  the  assets  to  the  payment  of  the  father's  debts,''  and 
that  **  a  guardian  may,  indeed,  dispose  of  a  portion  to  meet  a  necessity 
arising  for  the  minor's  subsistence ;  but  no  necessity  can  by  possibility 
arise  for  disposing  of  any  portion  to  pay  the  minor's  father's  debts, 
for  lie  must  cease  to  be  a  minor  before  he  can  be  liable,"  it  does  appear 
to  be  equitable  in  every  case ;  for,  when  a  guardian  is  appointed  not 
only  to  provide  for  his  ward's  subsistence,  but  also  to  take  care  of  and 
save  his  property  and  to  do  every  thing  for  his  benefit,  then,  if  the 
sale  of  a  portion  of  the  estate  could  liquidate  the  father's  debts  and 
save  the  remainder,  which,  on  waiting  till  the  minor's  full  age,  would, 
very  probably  be  lost  in  satisfaction  of  the  accumulating  interest,  the 
sale  of  such  portion  was  certainly  warranted  by  the  necessity  of  saving 
the  remaining  estate  and  the  minor  from  deprivation  and  ruin,  and  conse- 
quently it  is  the  duty  of  a  guardian  to  do  so,  as  such  an  act  would  be 
evidently  for  the  benefit  of  the  minor.  The  learned  compiler  further  ob- 
serves that, '  because  a  guardian  does  not  hold  in  his  own  right,  he  is  not 
at  liberty  to  pay  the  debts  of  his  ward's  ancestor  by  means  of  the  property 
he  holds,  and  that  the  minor  must  cease  to  be  a  minor  before  he  can  be 
liable.'  But  the  court  held  neither  the  minor  nor  his  guardian  liable, 
but  the  property  left  by  the  debtor,  declaring — *'  that,  according  to  the 
invariable  practice  of  the  courts,  no  plea  of  minority  could  be  listened 
to,  or  any  other  doctrine  recognised  than  that  the  estate  of  a  Hindu  in 
Bengal  becomes  liable  at  his  death  for  the  satisfaction  of  his  debts." 
By  this  if  the  court  meant  that  no  plea  of  minority  could  be  listened  to 
even  where  a  minor  is  left  helpless  without  a  guardian,  and  that  the  es- 
tate left  by  a  deceased  debtor  must  be  held  liable  to  satisfy  his  debts 
even  in  a  suit  by  the  creditor  against  such  estate,  without  any  defence 
on  behalf  of  the  minor  as  to  the  justness  or  otherwise  of  the  demand, 
then,  indeed,  there  is  hardship  and  want  of  equity  iu  the  rule :    a  rule 
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not  at  all  supported  by  the  Regulations  which  the  court  was  bound  to 
follow ;  and  which  in  such  cases  enjoins  that  the  plea  of  minority  must 
be  listened  to.  But  where  a  minor  has  a  regularly  appointed  guardian 
for  taking  care  of  his  estate  and  managing  his  law  affairs,  there  the 
minor  should  not  of  course  be  taken  in  the  light  of  a  helpless  one; 
inasmuch  as  a  minor  can  institute  or  defend  suits  through  his  guar- 
dian or  procein  amy^  and  there  and  then  the  decision  or  rule  in  ques- 
tion can  apply  wihout  complaint  of  severity  or  illegality. 

17vRVA«tha^  ^^^'     A  kinsman  or  next  friend  may  institute 
and  defend  suits  for  a  minor. 

A    4-Vi      *i-wr     ^^°®™®^  "^*y  institute  or  defend  suits  for  women, 
^*    minors,  idiots,  and   sick  men:   servants,   appointed, 
may  do  the  same.f  Vyasa,— cited  in  the  FyavahAra^tattwa*    p.  7. 

^  222.  A  guardian  must  render  an  account 
vyavaStJia .  regarding  the  property  he  was  in  charge  of,  is 
responsible  for  his  acts,  removable  for  abuse  of  his  trast4 

Legal  opinions  delivered  in,  and  admitted  by,  the  several  courts  of 

judicature,  and  examined  and  approved  of  by  Sir 

William  Macnaghten. 

Ql,  a  widow  borrowed  some  money  to  defray  the  necessary  expenses 
of  her  minor  son,  and  executed  a  bond  in  the  name  of  her  son  (with 
her  own  signature)  to  the  creditor  for  the  debt.  In  this  case,  accord- 
ing to  law,  is  the  bond  valid  and  binding  on  the  son? 

,  ,        R.     Any  bond  which  a  mother,  having  contracted  a 

Ncoeasary    debts  ^  ^ 

contracted    for  an     debt  for  the  maintenance  of  her  minor  son,  may  have 

infiint  are   binding  i.  j  •     xi.  r         i.         •  •       r 

on  hink.  executed  in  the  name  of  such   mmor   son  in  favour 

of  the  creditor,  is  valid  and  binding,  according  to 
the  texts  of  Vaihasfati  and  other  sages,  cited  in  the  Vivada-ratnaka* 
ra,  Vivada-chintd-mani,  Daya'tattwa,  and  other  authorities. 

*  See  Colebrooke*8  opinion^  apud  Straoge's  Hindu  Law,  Vol-  II.  p.    209. 

t  Upon  this  the  commentators  have  observed  that  whether  delegated  or  not  a  well- 
wisher  ofpersons  so  incapacitated  may  plead  on  their  parts.  See  Straoge's  H.  L.  YoL  II. 
p.  209. 

t  ViiU  StrMge*6  Hiiida  Law,  Vol.  I,  p.  104. 
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Authorities. 


*'  A  debt  oantracted  before  partition  by  an  nncle,  or  a  brother,  or 
a  mother,  for  the  support  of  the  family,  all  the  parceners  or  joint  te- 
nants shall  discharge." 

''  A  housekeeper  shall  discharge  a  debt  contracted  by  his  uncle, 
brother,  son,  wife,  servant,  pupil,  or  dependants,  for  the  support  of 
the  iSunily  (during  his  absence.") 

Zillah  Burdwan,  December  4th.,  1817 — Mac.  H,  L.  Vol.  II.  Chap. 
IX.  p.  289. 

Q.  A  person  died,  leaving  a  widow  and  son.  The  widow,  during 
the  life-time  of  her  son,  brings  an  action  against  an  individual  for 
some  of  her  husband's  immovable  estate.  In  this  case,  should  the 
action  by  her,  according  to  law,  be  held  to  be  admissible,  or  not? 

A  widow  kMing  ^*  Where  the  son  of  the  deceased  proprietor  is  liv- 
h  ^hv^La^  ^  ^^S*  *^®  ™^  instituted  by  his  widow  claiming  his 
pertj,  if  her  Mn  be  property  cannot  be  admitted  unless  the  son  be  a  mi- 
nor, that  is,  unless  ho  be  under  sixteen  years  old>  in 
which  case  the  action  by  her  on  his  behalf  should  be  held  to  be  ad- 
missible, she  acting  the  part  of  his  guardian. 

Moorshedabad  Court  of  Appeal,  February  15th.,  I814.--Macn.  H.  L. 
Vol.  U.  Chap.  VII.  Case  5,  (p.  205.) 

Q.  A  landed  proprietor  died,  leaving  two  minor  sons.  The  mother 
and  paternal  uncle  of  the  minors  are  living.  In  this  case,  does  the 
guardianship  of  the  minors'  persons  and  estate  rest  with  their  mother 
or  with  their  paternal  uncle  ? 

R.     The  guardianship  of  the   infants   in   respect  of 
coUMto^^'^   *"     their  persons  and  property,  rests  with  their  mother ; 
^  of  her  mi-     but  if  the  mother  sell  or  otherwise  alienate  their 
to  their     property,  excepting  always  in  a  case  of  necessity,  as  if 


food  and  raiment  be  absolutely  requisite,  she  should 
be  divested  of  the  management  of  the  estate,  and  it  should  be  confid- 
ed to  their  imcle,  supposing  him  to  be  competent   and  honest. 

Zillah  24  Pei^unnahs,  May  20th.,  1810.— Macn.  H.  L.  Vol.  11.  Chap. 
VII.  Case  4,  (p.  205.) 
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Q.  A  person  died  possessed  of  some  real  and  personal  property 
partly  ancestral  and  partly  acquired,  leaving  a  widow  under  age.  In 
this  case,  is  his  father-in-law  (the  father  of  his  widow,)  or  his  grand- 
father's brother  (whether  he  lived  with  the  deceased  in  union  or  se- 
parated from  him,)  entitled  to  manage  the  estate  ? 

The  managemeDt  ^'  The  management  of  the  estate  of  the  infant 
dl^ivtd^^n  r  mt  ^^^°^  fi^*  ^^8^  ^ith  her  husband's  relation,  that 
nor    widow    resfs     is,  his  grandfather's  brother,  but   not   with   her  own 

with  her  husband's       r    i.  • 

TektionB,  and  with  father,  while  such  relation  exists :  in  default  of  the 
only  in  th^ir  de-  h^isband's  relations,  lier  father  becomes  her  guar- 
^^^^  dian :  as  is  laid  down  in  the  text  of  Nabada.  quoted 

in  the  D&ya-bh&ga  {Tide  ante,  p.  51.) 

ZillahHoogly,  July  8th.,  1815.— M.  H,  L.  V,  II.  Chap.  VII.  Case  1. 
(p.  208.) 

Q.  In  the  case  of  a  childless  widow  who  is  a  minor^  and  whose  fa- 
ther and  husband's  sister's  son  are  both  living,  which  of  the  indivi- 
duals in  question  is  entitled  to  the  management  of  her  property  ? 

The  fiithercan-  B-.  Of  the  individuals  above  specified,  that  is,  the 
!!?^^lf  nf^nw      widow's    father  and  her  husband's  sister's  son,  the 

to  a  minor  widow,  ' 

while  hep  husband's     latter  is   her  proper  guardian    in    respect   of  her 

Bister's  son  18  h VI  ng.  *      *  "                      i       i.     i 

maintenance,  and  in  the   disposal   of  the   property 

and  care  of  herself,  as,  on  her  death,  he  is  the  successor  to  the  pro- 
perty- This  opinion  is  conformable  to  the  Daya-bhiga,  Daya-krama- 
iangraha,  Daya-tattwa  and  other  authorities. 

Zillah  Junglemehauls ;  July  2nd.,  1822 — Macn.  H.  L.  Vol.  II.  Cap. 
VII.  Case  3,  (p.  204.) 

COiSe  ^'     ^"  ^^^  ^^®  ^^  Kashunath  Basak  and   Rami-naik. 

bearing  on  the  vya-  jga^aA:  vcrsus  Hara-sundari  Ddsi  find  KamaUmati^ 
Disi,  it  was  ruled  by  the  Supreme  Court  that  Bishwa- 
nath  Basdk,  being  at  the  time  of  his  death,  an  infant  under  sixteea 
years,  could  not  by  the  Hindu  law  make  a  will,  bequeathing  his  estate 
and  property  to  the  defendants  after  his  death. — Clarke's  Notes  of 
Decided  Cases,  p.  92;— Cons.  H.  L.  p.  83. 

II.  In  the  case  of  Kalpa-ndth  Singh  versus  KamU-pat  Jhi  and 
others  it  was  determined  that  an  infant  cannot  execute  a  lease,  nor 
enter  into  any  other  engagement. — Zlst,  of  May.,  1829.  S.  D.  A.  R. 
Vol.  II.  p,  338. 
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flftff^  In  the   case  of  Kdshi*ndih  Basdk  and  Ramk^nith 

**^^^*£?/^*'     BaM   versus   Hara-mndaA    liasi  and  KamaLmatii 

TSfttia  No>  216, 

Digij  the   mother  of  the  infant  widow  Hara'^mrndsri 

was  appointed  her  guardian,  and   a  competent  monthly   allowance  was 

ordered  to  be  paid  out  of  her  hnsband^s  estate   for  her  support  during 

her  infancy. — Cons,  H.  L.  p.  88. 

0aS6  ^^  ^^^  c^^  ^^   Mussamdt   Mahtibi  against  Ganesh- 

^tting  on  the  Tya.  m  and  Others,  decided  by  the  ( late  )  Sudder  Court 
Sir.       *  *     on  the  3rd  of  July  1854,  it  was  held  that  an  elder  half- 

brother  of  a  minor  was  his  natural  guardian  after  the  mother  (who  was 
disqualified  by  loss  of  caste)  in  preference  to  the  maternal  grandmother. 
S.  D.  A.  D.  p.  329. 

BMwa-nath  Dull  versus  Durgd-prasid  Dey 
and  Slib-chandtr  Dey. 

GMIO  T&vaX,  C«   J.«-TMs  was  an  action  of  ejectment  for 

**^l?*5f*  *4i7^"  »o»©  premises,  containing  altogether  five  Kith$  and 
fifteen  ChhalAks,  with  a  dwelling-house  at  Arkuli 
in  Calcatta,  of  which  Nil-mani  Dey,  who  died  between  nineteen  and 
twenty  years  ago,  was  the  patrimonial  owner.  It  appears  by  the  evi* 
denoe  of  one  of  the  family  that  Nilmanif  for  the  last  two  or  three 
years  of  his  life,  had  been  insane  and  incapable  of  work,  and  that  his 
wife  was  obliged  to  dispose  of  all  his  personal  property  in  support  of 
him  and  his  family  during  his  malady.  At  his  death  he  left  his  widow 
Abkoyd  and  three  infant  children,  two  sons,  and  an  unmarried  daught- 
er. Those  sons  are  the  present  defendants.  At  his  death  there  was 
nothing  left  for  the  subsistence  of  his  family  but  the  property  in  ques- 
tion, and  another  small  piece  of  ground,  containing  five  Kdlas  and  a 
half,  which  he  had  purchased  a  short  time   before  his  derangement. 

The  present  lessor  of  the  plaintiff  claims  under  a  deed  of  purchase, 
in  reality  from  the  widow,  but  nominally  from  her  and  her  eldest 
son,  both  being  parties  to  the  deed,  dated  15th  Agrahayan  1203  B. 
S.,  neariy  twenty  years  ago,  for  the  price  of  Rs.  218.  It  is  not  dis- 
puted that  the  price  was  fair  at  the  time  ;  and  it  appears  to  have  been 
an  open  and  avowed  transaction;  but  it  was  also  admitted  that, 
at  that  time,  Dnrgh  prasdd^  the  eldest  of  the  two  infant  sons,  and  who 
was  a  nominal  party   to  the  deed,  was  only  seven  or  eight  years  of  age 

The  right,  therefore,  if  any,  of  the  widow  to  dispose  of  this  proper- 
ty arose,  and    was   put   upon  the  ground  of  necessity,  for  the  support 
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and  subsistence  of  herself  and  her  children.  This  formed  the  first 
and  principal  point  which  was  made^  and  on  which  the  opinion  of  the 
pandits  was  taken  as  follows : — 

Question  to  pandits^  I.  Can  a  Hindu  widow^  having  infant  sons 
sell  the  property  of  those  sons  to  a  stranger  under  any  circumstances 
of  want?  Answer,  She  may,  to  preserve  the  children  from  want, 
and  that  without  consulting  the  rest  of  the  family.  Q.  2.  By  what 
authority  ?  A,  2.  The  D&ya-tatiwa^  the  Diya-bhSga,  and  the  Viv&da- 
chintdmanu  Q.  3.  If  there  be  a  widow  and  brother  of  the  father's 
side,  and  infant  children,  who  is  to  manage  for  the  family,  whether 
divided  or  undivided  ?  A.  3.  If  the  family  were  undivided,  the  uncle 
of  .the  children  has  the  management.  If  divided,  the  widow  has  it, 
but  in  cases  of  emergency  she  will  consult  the  relations  of  her  hus- 
band. Q.  4.  Suppose  she  sold  the  property  without  consulting  those 
relations,  would  the  sale  be  binding?  A.  4«  It  is  necessary  for  her  to 
consult  the  relations ;  but  if  they  refuse,  then  she  may  sell  without 
their  consent,  as  much  as  is  necessary  for  the  purpose.  But 'she  can> 
in  cases  of  emergency,  sell  without.  Those  cases  of  emergency  are, 
the  subsistence  of  a  child,  the  portion  of  a  daughter,  and  a  shriddha* 
Q.  5.  If  the  widow  have  the  means  of  subsistence  from  the  support 
of  the  family,  can  she  then  sell  the  property?  A.  5.  Not  so,  if  she 
have  support. 

In  addition  to  these  opinions  of  our  own  pandits,  we  desired  this 
case  to  stand  over,  in  otder  to  learn  what  the  opinions  of  other  pandits 
might  be,  as  I  had  been  informed  that  the  same  question  was  then 
actually  pending  before  the  Mofnssil  court  of  appeal,  and  that  Mr. 
Watson,  the  Judge,  had  desired  the  opinion  of  the  Mofussil  pandits 
to  be  taken  upon  the  points :  and  I  have  been  since  informed,  that, 
in  the  course  of  our  last  vacation,  those  opinions  having  been  taken, 
were  in  conformity  to  the  opinion  of  our  own  pandits ;  and  that  Judg- 
ment was  given  accordingly  by  the  court  of  appeal  in  favour  of  the 
widow's  right  to  sell  in  cases  of  necessity. 

In  truth,  it  seems  that  such  a  power  is  founded  in  necessity  and 
good  sense,  in  a  country  where  there  is  no  public  provision  for  the 
poor;  for  otherwise  it  might  hiq)pea  that  a  child's  life  might  be  sacri- 
ficed  for  preserving  his  property. 
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The  only  question,  therefore,  which  remains,  is,  whether  the  neees* 
sity,  firom  which  the  power  arises,  did  in  fact  exist  in  this  case. 

As  to  this,  a  relation  of  the  deceased  father  proved,  on  the  part  of 
the  plaintiff,  that  the  father  was  insane  for  two  or  three  years  before 
his  death ;  that  his  wife  was  obliged  to  dispose  of  all  his  personal  pro- 
perty during  such  his  insanity,  for  the  support  of  himself  and  family ; 
that  tbere  was  nothing  left  at  bis  death  but  the  real  property;  that 
iftbegroundhadbeenlet  it  would  only  have  brought  in  six  rupees 
per  Kini  h  year,  but  that  it  was  occupied  by  the  family  themselves; 
that  they  kad  nothing  else  to  subsist  on,  or  to  clothe  themselves  with^ 
that  before  the  sale  she  did  consult  Jagan-nitha,  the  head  of  the  fa- 
mily, who  was  a  subscribing  witness  to  the  deed  of  sale ;  and  that 
eight  months  alter  the  ground  had  been  sold  the  widow  married  off 
the  daughter. 

The  only  way  that  this  evidence  was  met  on  the  part  of  the  defend- 
ants  was^  by  providing  that,  after  the  husband's  death,  the  widow, 
who  had  an  elder  daughter  married  in  the  father's  life-time,  used  to 
go  to  her  house,  and  had  victuals  occasionally  given  her,  and  this  fre- 
quently, but  she  never  staid  the  night ;  that  the  elder  of  the  infant 
sons,  who  had  staid  at  the  married  sister's  for  two  years  previous  to 
the  father's  death,  after  he  became  insane,  continued  to  reside  there 
afterwards;  and  that  the  younger  son,  about  a  month  after  the  father's 
death,  also  went  to  reside  at  his  sister's ;  but  both  the  sons  were  occa- 
sionally at  their  mother's.  That  the  mother  herself  used  some  times 
to  receive  a  rupee,  sometimes  half  a  rupee,  from  another  of  the  re- 
lations ;  and  that  they  were  all  in  great  distress.  This  evidence  ra- 
ther tended  to  confirm  than  to  impeach  the  case  of  necessity  made 
by  the  plaintiff. 

In  all  cases  the  law  must  have  a  reasonable  construction  to  forward 
the  object  of  it.  It  cannot,  therefore,  be  necessary,  to  authorise  sale 
of  the  infant's  property^  that  the  family  should  be  in  absolute  and 
urgent  want  of  the  necessaries  of  life  at  the  very  moment ;  or  sufS- 
cient  to  take  away  the  power,  that  they  are  subsisting  at  the  time 
upon  the  charitable  donations  of  their  fireinds  and  relations,  who  may 
at  any  moment  withdraw  their  help  from  them.  Land  is  not  to  be 
sold  at  a  moment's  warning:  but  if  the  family  have  no  certain  re- 
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source  for  the  future  and  no  actual  means  of  providing  for  themselves 
the  decent  necessaries  of  life  according  to  their  condition^  and  no  re- 
gular competent  allowance  from  the  family^  but  only  mere  casual 
charity,  which  was  the  state  and  condition  of  this  family,  this  consti- 
tutes a  reasonable  necessity  to  warrant  the  sale  of  the   property.* 

On  these  grounds  we  think  that  the  purchase  was  well  made,  and 
that  there  should  be  judgment  for  the  lessor  of  the  plaintiff,  who  had 
been  in  possession  under  the  purchase-deed  for  nearly  nineteen  years 
before  he  was  lately  ousted  by  a  judgment  in  ejectment  snapped 
against  him.  Judgment  for  the  plaintiff.  4th  July,  1815. — East's 
Notes,  No.  3i. 

Dhartna-dis  Pandey  and  others  versus  Shydma- 
sundari  Debt, 

C8pSe  Pending  a  suit  for  partition  by  a  widow,  she  adopted 

^thd^Nb^^^Mi,  a  son  by  the  direction  of  her  late  husband;  by  the 
222.  Hindu  law  the   act  of  adoption   diverted  the  pro- 

perty from  the  widow  and  vested  it  in  the  adopted  son  subject  to  the 
maintenance  of  the  widow.  Notwithstanding  the  adoption,  ho  ire  ver, 
the  suit  was  prosecuted  in  the  widow's  name,  and  a  decree  was  made 
directing  her  to  be  put  in  possession.  It  was  held  by  the  Judicial 
Committee  of  the  Privy  Council,  that,  in  such  circumstances,  she  pro- 
secuted the  suit  as  guardian  of  the  adopted  son,  and  that  she  was  en- 
titled to  possession  as  his  trustee,  and  accountable  to  him  for  the  pro- 
perty so  decreed  to  her.  8th  December  1813.  Moore's  Indian  Appeals, 
Vol.  Ill,  p.  229. 


*  The  widow  in  this  caso  was  in  the  position  of  a  guardian  to  her  infant  sons.  A 
widow,  whether  as  guardian  of  her  sod,  or  heir  to  her  husband,  is  jastified  under  a 
necessity  in  disposing  of  the  property  descended  to  her  son  or  herself- 
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CHAPTER  v.— PARTITION. 

Section  I. — partition  by  a  father. 
TIME0P8UCB  Partition. 
While  the  father's  right  subsists  :  — 
_  y  223.     His  choice  alone  determines  the  time 

y»  asuia .  ^^^  making  partition  of  his  own  acquired  estate.* 

A    ♦li       *^xr      ^^®^  *^®  father  separates  his  sons   (from  himself^) 
^*    his  will  regulates  the   division  of  his  own   acquired 
property.* — Vishnu. 

•  224.  But  in  the  case  of  property  inherited 
vyavasun  •  ^^^^  ancestors,  the  fathers  will,  associated  with 
cessation  of  the  mother's  catamenia,  determines  the  time  of 
partition.* 

A     ¥\\      '-Kr     ^'     -^^^^  *^®  father's  death  (natural  or  civil)  let  sons 
^'     share  his  estate :  or  while  he  lives,  if  the  mother  be 
past  chfld-bearing  (a,)  and  he  desire  partition.* — Qotama. 

IL  On  the  death  of  both  parents,  partition  among  brothers  is 
allowed :  and  even  while  they  both  are  living,  it  is  proper,  if  the  mo- 
ther be  past  cluld-bearing.(a)t — Vrihaspati. 

fa)  The  phrase  't/  the  mother  be  past  chUd-beariw^  must  be  consi- 
dered as  denoting  the  impossibility  of  her  bearing  more  sons. — Coleb. 
Dig.  Vol.  III.  p.  52. 

^  225.  The  term  'mother'  comprehends  also  the 
Vyavastha .  ^tep-mother ;  for  she  also  can  bring  forth  a  son 
(to  the  father.)  Dd.  T.  p.  12.  Vide  Sri-^krishna^s  comment  on 
the  Ddya^bhdgGy  p.  32. 

^  226.  In  fact  the  father's  choice,  preceded  either 
vyavastlia.  ^ytj^g  circumstance  of  the  mother  and  step « 
mother  being  passed  child-bearing  or  by  that  of  the  father  being 


•  Coleb.  Dig.  Vol.  111.  p.  51;— DoT.  Kra.  Sang.  p.  91;— Macn.  H.    L,  Vol.  I.   p.   43. 
See  partilioii  of  the  self-acquired  property. 

t    Coleb.  D(^.  MoT.  p.  23  ;-~Coleb.  Dig.  vol  III.  p.  49. 
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incapable  of  conDubial  iatercoorse,  defermines   the  time   of 
partition. 

In  case  the  ancestral  estate  be  inadvertently  divided   before  cessa- 
tion of  the  mother's  catamenia,  Vishku  says  : 

227.  *' The  brothers  divided  by  the  father  shall 
vyavas  .  ^^^  ^j^^  portion  of  the  brother  born  after  the 
division."— Da.  T.  p.  14. 

If  shares  have  been  distributed^  although  the  mother  were  not  too 
aged  to  bear  more  sons,  what  should  follow  ? — ^has  a  son  been  bom 
after  partition^  or  not  ?  In  the  first  case,  the  remaining  wealthy  omit- 
ting what  has  been  consumed^  must  be  brought  together,  and  a  second 
distribution  must  be  made :  for  sons,  though  bom  after  partition, 
ehita  shares  of  the  patrimony  which  had  descended  from  the  grand- 
father. But  in  the  second  case,  that  very  partition  is  vaUd.  Let  it 
not  be  objected,  that,  since  the  mother's  arrival  at  a  certain  period 
of  Ufe  can  alone  entitle  the  parceners  to  divide  (the  estate,)  th«t  par- 
tition, being  made  by  persons  not  authorised  (to  do  so)  is  void,  like 
one  which  is  made  by  a  stranger.  Since  the  phrase  'when  the  mo- 
ther is  too  aged  to  bear  sons,'  may  be  explained  as  providing  for  the 
participation  of  a  future  son,  there  is  no  proof  by  wUdi  it  can  be 
established  to  propound  a  distinct  authority  for  partition.  However, 
property  ill  distributed  must  be  again  divided.  '  If  the  mother  is  too 
aged  to  bear  more  sons'  relates  to  the  patrimony  which  had  descend- 
ed from  the  grandfather ;  for,  unless  the  mother  be  too  aged  to  bear 
more  sous,  partition  could  not  be  made  among  existing  sons,  since  it 
is  reasonable  to  reserve  for  those  who  may  be  hereafter  bom,  their 
right  to  the  patrimony  inherited  frx)m  the  grandfather :  and  this  is 
a  mere  instance  of  comprehending  the  case  of  a  fsiher  capable  of  con* 
nubial  intercourse,  but  refraining  from  it :  else  the  son  of  another 
wife  could  have  no  share.  This  is  evident  from  the  text  of  Nabada  : — 
'  When  the  mother  is  too  aged  to  bear  more  sons,  and  sisters  have 
been  given  away  (in  marriage,)  and  the  father  refrain  from  the  con- 
nubial intercourse,  (then  shall  the  partition  be  made.) — Coleb.  Dig. 
Vol.  III.  pp.  48,  49. 

The  phrase  *^  When  the  sisters  are  given  away   (in  marriage")  is  ad- 
ded to  show  the  necessity  of  bestowing  them  in  marriage  after  the 
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death  of  the  father :  it  does  not  denote,  says  Jimtita^ahana,  that 
partition  cannot  take  place  unless  the  sisters  have  been  given  away 
(in  marriage.) — Ibid.  p.  52. 

The  author  of  Vivada^bhangirnava,  after  declaring,  ''While  the 
Esther's  right  subsists,  his  choice  alone  determines  the  time  for  (making 
partition  of)  his  own  acquired  wealth :  but,  in  the  case  of  property 
inherited  firom  ancestors,  it  is  also  requisite  that  the  mother  be  past 
child-bearing;"  says:  ''  and  (with  this  reserve,)  the  father, or,  accord- 
ing to  another  opinion,  he  or  his  son,  may  choose  (the  time/')  Such 
opinion  is  not  however  respected  in  Bengal : — I.  Because  it  is  repug« 
nant  to  the  dictum  of  Boudhayana  :  ''  Partition  of  heritage  (is  to 
take  effect)  by  consent  of  the  father/'  II.  Becausa  the  son*s  choice 
is  of  no  avail  at  all,  the  inchoate  right  arising  from  birth  not  being 
admitted  in  the  Bengal  School.  III. — Because  the  division  of  the 
estate  can  never  take  place  if  the  father,  being  desirous  to  marry 
another  wife,  does  not  make  the  partition  notwithstanding  the  sod, 
after  cessation  of  his  mother's  catamenia,  desired  to  have  the  parti- 
tion made.  lY. — Because  it  is  opposed  to  the  opinion  respected  and 
quoted  by  the  said  author  himself,  viz. — "  In  the  partition  of  proper- 
ty inherited  from  the  grandfather,  whose  will  is  consulted  ?  the  answ- 
er is,  partition  is  granted  by  the  sole  will  of  the  father :  for  he  is 
owner  of  that  wealth."*  (See  Coleb.  Dig.  Vol.  III.  p.  42;  Da. 
bhd.  p.  24.) 

Consequently,  the  opinion  of  Jimiia-vihana  is  correct,  which  is  :—*'  A 
division  even  of  wealth  inherited  from  the  grandfather  must  be  made  by 
the  sole  choice  of  the  father.  But,  with  this  difference,  that  it  is  requisite 
the  mother  should  have  ceased  to  be  capable  of  bearing  issue :  where- 
as, in  the  instance  of  his  own  acquired  property,  partition  takes 
effect  without  that  condition."  (Da.  bhd.  p.  34.)  It  is  consequently 
true  that  a  distribution  takes  place  at  the  will  of  the  father  only,  and 
not  by  the  choice  of  his  sons.  A  division  of  it  does  not  take  place 
without  the  father^s  choice :  since  Manu,  Narada,  Ootama,  Boudhaya- 
na, Sankha,  Likhita,  and  others,  (in  the  following  passages,   "they 

*  The  same  author  has  likewise  expressed  an  opinion,  that  sons,  oppressed  by  a 
fltepmother,  or  the  like,  may  apply  to  the  king,  and  obtain  a  partition  from  their  father 
of  the  palriraony  inherited  from  the  g(rand- father,  though  not  a  partition  of  the  wealth 
aoqaired  tvy  the  father  himself,  This  also,  fbr  reasons  above  shows,  is  not  Ihs  ]»w  as 
cnrrrat  in  Bengal 
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have  not  power  over  it,"  ''  they  have  not  ownership  while  their  father 
is  alive  and  free  from  defect/'  "  while  he  lives,  if  he  desire  partition/' 
'^partition  of  heritage  by  consent  of  the  father/'  "partition  of  the 
estate  being  authorised  while  the  father  is  living/*  &c.)  declare  with- 
out restriction,  that  sons  have  not  a  right  to  any  part  of  the  estate 
while  the  father  is  living,  and  that  partition  awaits  his  choice :  for 
these  texts,  declaratory  of  a  want  of  power,  and  requiring  the  father's 
consent,  must  relate  also  to  property  ancestral ;  since  the  same  authors 
have  not  separately  propounded  a  distinct  period  for  the  division  of  an 
estate  inherited  from  an  ancestor.-^See  Da.  bhi,  p.  25. 

'^  If  the  father  recover  paternal  wealth  (seized  by  strangers,  and) 
not  recovered  (by  other  sharers,  nor  by  his  own  father,)  he  shall  not, 
unless  willing,  share  it  with  his  sons :  for  in  fact  it  was  acquired  by 
him."  In  this  passage,  Manu  and  YisHtru,  declaring  that  he  shall 
not,  unless  willing,  share  it,  because  it  was  acquired  by  himself,  seem 
thereby  to  intimate  a  partition  among  sons  even  against  the  father's 
will  ( i  ),  in  the  case  of  hereditary  wealth  not  acquired  (that  is,  recover- 
ed,) by  him.  But  here  also  the  meaning  is,  that  a  father,  setting 
about  a  partition,  need  not  distribute  the  grandfather's  wealth,  which 
he  retrieved :  but  must  so  distribute  the  rest  of  it,  and  not  according 
to  his  own  pleasure.  Those  authors  do  not  thereby  indicate  partition 
at  the  choice  of  sons. — Ibid,  pp.  28,  29. 

(i)  *  Against  the  father^ 8  wiW — that  is,  not  according  to  his  free 
will,  but  according  to  will  created  through  fear  of  sin. — Sri^krisAna's 
comment  on  the  Daya-bhaga.  Sans.  p.  41. 

Legal  opinions  delivered  in,  and  admitted  by,  Courts  of  Justice, 

and  selected  and  approved  of  by  Sir  William 

Macnaghien. 

Q.  1 .  A  person  had  three  sons,  the  youngest  of  whom  absconded 
from  his  family  house,  and  the  father  went  towards  Brindd-ban  to  make 
inquiry  after  him.  His  other  two  sons  remained  at  home.  In  this 
case,  is  the  eldest  son  competent  to  exercise  proprietary  right  over  the 
landed  and  other  property  ?  Supposing  the  eldest,  in  this  interval,  to 
have  adjusted  the  proportion  of  his  father's  share  of  the  joint  proper- 
ty by  means  of  arbitration,  in  this  case^  is  the  adjustment  complete 
and  binding  ? 
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B.    1.    In  the  absence  of  the  father,  who  proceeded 

PlMlition  without      ,„.,...-.  cj.       x.-  ^i_ 

Uie  fiither't  consent     to  Brtnoa-ban  to  inquire  after  his  missing  son,  the 

is  iUeg^  eldest  son  is  competent  to  manage  his  assessed  landg 

and  his  other  property,  in  virtue  of  which  he  may  exercise  proprietary 

right  oyer  it.     But  any  partition  of  joint  property  made  by  means  of 

arbitration  without  the  father^s  permission,  cannot  be  considered  as 

lawful. 

Q.  2.  If  the  father,  at  the  time  of  his  proceeding  to  Brindd-ban, 
verbaUy  lefb  directions  with  his  eldest  son  to  adjust  the  dispute  regard^ 
ing  his  share  of  the  immovable  property  held  in  joint  tenancy  with 
his  other  co-heirs,  and  he  (the  eldest  son)  accordingly  did  00  while  he 
was  absent,  and  the  father  npon  his  return  be  not  satisfied  with  the 
adjustment,  in  this  case,  is  such  adjustment  good  and  binding  ? 

B.    3.     Supposing  the  eldest  son,  in  the   absence  of 

f^^tt-     witn    HIM 

ccnnaii,biiidikim,  his  father,  but  with  his  permission  expressed  at  the 
the^lmo.*^**"*  **  time  of  his  proceeding  to  Brindd»ban,  to  have  chos- 
en an  arbitrator,  and  to  have  received  his  legal 
share  of  the  joint  property,  separated  by  means  of  arbitration,  such 
partition  of  the  estate  is  good  and  binding,  even  though  the  father 
after  his  return  wish  to  recede  from  it. 

Q.  S.  A  person  had  an  only  son,  who,  in  the  absence  of  his  fa- 
ther, having  chosen  an  arbitrator,  caused  a  partition  of  his  father's 
ancestral  immovable  property  which  was  held  in  joint  tenancy  with 
his  other  co-heirs;  and  the  father  having  returned  home  dissented 
from  the  measure,  and  shortly  after  died*  The  son  who  caused  the 
partition  is  still  living,  and  wishes  to  recede  from  it.  In  this  casej  iii 
he  competent  to  do  so,  or  otherwise  ? 

B.    3.    The  partition  of  the  father's   joint  immov- 

And  without  his  ,     ,         ,  ,     . 

eooMufe  does  not     able  and  other  property  made  by  the  award  of  an  ar- 
brnd  Ae  son  who     ^itrator,  during    the   father's   absence,  without  his 


express  permission,  and  to  which  the  father  after 
his  return  did  not  consent,  is  illegal ;  and  on  the  death  of  the  father, 
if  the  son  who  caused  it  to  be  made  wish  to  recede,  it  cannot  be  con- 
sidered as  good  and  binding. 

Zillah  Midnapore,  May  25th.,  1818.— Macn.  H.  L.  Vol.  II.  Ch.  V. 
Case  4,  pp.  148—150. 
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PARTITION  OF  THE  FATHER'S  SELF- 
ACQUIRED  PROPERTY. 

.^y  228.     Partition  of  the   father's   own  acquired 
vyavas  na  .  ^^i^i^  jg  regulated  by  his  will  alone.* 

jL     fVn^wTf  ''When  a  father  separates  his  son   (from   himself,) 

^ '      his  will  regulates   the  division  of  his  own  acquired 
wealth.''* — VisHKU.  The  meaning  of  this  passage  is  as  follows  : — 

4.-U   ^  ^^^'    In  the  case  of  his  own  acquired  proper- 
^  '  ty,  whatever  he  may   choose  to  reserve,   whe- 

ther half  or  two  shares,  or  three,  all  that   is   permitted   to  him 
by  the  law:  but  not  so,  in  the  case  of  property   ancestral.* 

Anfhoritv  ^  father,  during  his  life  distributing  his  property, 
^  may  retire  to  the  forest,  or  enter  into  the  order  suit- 
able to  an  aged  man  {u ;)  or  he  may  remain  at  home^  having  distri- 
buted small  allotments,  and  keeping  a  greater  portion:  should  he 
become  indigent  (e,)he  may  take  back  from  them.* — HAafTA. 

(ii)     *  Tfie  order  suitable   to  an  aged  man :' — that  is,   the   state   of  a 
travelling  devotee,  &c — See  Da,  bha,  p.  44. 

{e )  *  Should  he  become  indigent :'  -  -that  is,  should  he  have  spent  the 
whole  of  his  wealth. — Da.  kra,  sang.  p.  94. 

Even  in  the  self-acquired  property,  the  unequal  distribution  at  the 
father^s  will  should  be  made  on  the  ground  of  piety  or  having  a  large 
family  to  maintain,  or  incapacity,  and  the  like.  ( Di.  T,  p.  8.  ) 
Consequently  : — 

^  230.  If  the  father  make  an  unequal  distribu- 
vyavastiia  •  ^^^^  ^£  j^^^  ^^^^  acquired  wealth,  being  de- 
sirous of  giving  more  to  one  as  a  token  of  esteem  on  account 
of  his  good  qualities,  or  for  his  support  on  account  of  a  nu- 
merous  family,  or  through  compassion  by  reason  of  his  incapa- 
city, or  through  favour  by  reason  of  his  piety ;  the  father,  so 
doing,  acts  lawfully.* 

•    Vide.  Da".  6^.  Ch.  II.  p.  44  ;— I><r.  Kra.  Sang.  pp.    93,   9*  ,— Coleb,  Dig.   Vol. 
II,  pp.  638,  C39;— Mftcn.H.  L,  Vol.  I.  p.  44. 
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-      - ,        .^         Jaqnyavalkya   declares  : — "  A   lawful    distribution, 
^'    made    by  the   father,    among    sons   separated  with 
greater  or  less  allotments,  is  pronounced  (valid)."* 

A     -fVi      •'Kr  ^^  Vri  HASP  ATI : — *^  Shares,  which  have  been  assign- 

^  *  ed  by  a  father  to  his  sons,  whether  equal,  greater, 

or  less,  should  be  maintained   by   them.     Else  they  ought  to  be  chas- 
tised/' * 

A    4-Vi       '4-wr     Narada  likewise: — "For  such  as  have  been  separa- 
^ '    ted  by  their  father  with  equal,  greater,  or  less  allot- 
ments of  wealth,  that  is   a  lawful  distribution  :  for  the  father  is  lord 
(  0  )  of  all-''» 

(  0  )  *'  Lord'' — That  is,  possessed  of  the  power  to  alienate  at  plea- 
sure.— Del.  kra.  sang.  p.  94. 

Since  the  circumstance  of  the  father  being  lord  of  all  the  wealthy 
is  stated  as  a  reason,  and  that  cannot  be  in  regard  to  the  grandfather's 
estate,  an  unequal  distribution  made  by  the  father  is  lawful  only  in  the 
instance  of  his  own  acquired  wealth.*  However, — 

^231.     Should   the  father  make  unequal  distri- 
y  .  ijntjQQ  among  his  sons,  without  any  of  the  afore- 

said reasons,  such  division  is  not   moral. — SH-krishna^s  com- 
mentary on  the  Ddya-bhdga,  Sans.  p.  65. 

A     -l-li       ••her     ''^hus    Katyayana  : — *  But  let   not    a   father   distin- 

^ '     guish  one  son  at  a  partition  made   in  his   life-time, 

nor  on  any  account  exclude  one  from  participation  without  a  cau8e(k).'t' 

That  is  to  say:  let  him  not  distinguish  one  by  the  allotment  of  a 
greater  portion,  nor  exclude  one  from  participation  by  depriving  him 
of  his  share,  without  sufficient  cause.  (This  does  not  relate  to  the 
specific  deductions  :)  for  the  distinguishing  of  sons  by  allotting  to  them 
the  prescribed  deductions  extends  to  many,  and  is  not  confined  to  one. 
One  son  should  not  be  distinguished  without  cause.  But  for  a  suffi- 
cient reason,  it  may  be  done.  Since  the  meaning  is  "  even  one  son.*' 
The  distinguishing  of  one  has  no  reference   to  specific  deduction ;  but 

♦    Sec.  Dtfl  6*«.  pp.  49,  50;— Da.  T.  Sans.  p.  8;— Da.  Kra,  Sang.   p.   04  ;— Cclcb. 
Dig.  VoL  II.  pp.  W7,  M8. 
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intends  a  distribution  made  according  to  the  fathar's  mere  pleasure  {£/,) 
as  before  explained-f 

(*)  ^withmU  a  cause' — Such  as  piety,  a  large  family  to  maintain,  or 
inability  (to  earn  his  livelihood,)  and  the  like,  (as  explained  on  the 
ooncnnrent  opinions  of  JimOa-vdhana  and  the  rest.) — He  shall  not  pre- 
fer one  8on»  or  distinguish  him  by  assigning  to  him  a  larger  portion , 
nor  shall  he  exclude  one  of  his  sons  from  a  share,  or  disinherit  him 
without  a  legal  cause  of  exclusion,  such  as  degradation  and  the  like, 
or  spontaneous  relinquishment  of  his  share. — Coleb.  Dig.  vol.  II,  p.  640. 
Sri'krisk^a  concurs  in  this  exposition.  See  his  Commentary  on  the 
JDdya-bhaga,  Sans,  p.  70. 

{g)  By  the  term  '  mere  pleasure'  is  meant  that  he  can  divide  his 
self-acquired  property  at  his  pleasure,  for  any  of  the  above  reasons. 
Sri'krishna's  Commentary  on  the  Daya-bhaga,  Sans.  p.  70.  Conse- 
quently,— 

^  232.  Unequal  partition  is  lawful,  whenground- 
vyavastna  •  ^^  ^^  the  reasons  rj  J  above  mentioned. — Dd. 
hhd.  p.  52. 

(j)  '  Grounded  on  the  above  reasons* — that  is,  on  the  ground  of 
piety^  having  a  large  family  to  maintain,  and  so  forth* — Sti^krishm^s 
Commentary  on  the  Daya-bhaga.  Sans.  p.  69.     But,-^ 

.^^  233.     If  the   father  give  a  greater  portion  to 

^  '  one  son,  and  give  less  or  none  to  another  son, 

through  perturbation  of  mind    occasioned   by   acute  disease, 

wrath,  &c.,  or  through  the  influence  of  excessive  partiality  on 

his  mind  from  love  or  the  like,  such  distribution  is  invalid.* 


Bbason. 


Because  he  having  no  power  to  do  so,  it  is   made  by 
one  who  is  disqualified. 

AnfTin-rifv     ^'     A  father  who  is  afflicted  with  disease,   or   influ- 
^ '    enced  by  wrath,  or   whose  mind  is  engrossed   by  a 
beloved  object  {t)  ot  who  acts  otherwise  than   the  law   permits,    haa 
no  power  in  the  distribution  of  the  estate.* — Narada. 

t    See.  Da,  bki-  pp.  52,  53  ;— Coleb.  Dig.  Vol,  II.  p.  040. 
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(i)  *  Engrossed  by  a  bebwed  object :' — ^that  is^  excessiyely  partial 
towards  the  son  of  the  favourite  wife. — Vide  Di.  Kra.  Sang.  p.  95. 

A     ^\\      '^xr     ^^'     '*'  contract   made  by  a  person  intoxicated,  or 
^*    insane,  or  afflicted  with  severe  illness,  or  by  a  vyasani 
(^,)  by  an  infant,  or  a  man  a^tated  by  fear  or  the  like,  or  by  a  person 
without  authority,  is  void. — Jagnyavalkta. 

(d\  '  Fycw«i<*— Addicted  to  gaming  or  the  like :  for  the  word  vya- 
Sana  ia  explauied, '  danger,  or  calamity,  degradation  or  depravity,  and 
the  vice  proceeding  from  lust  or  wrath/'*' 

Under  the  term  '  and  the  like'  are  comprehended,  as  Raghu-nandana 
observes,  a  man  wholly  dependent,  a  slave,  a  son,  and  the  rest :  and 
that  oinervation  is  just.* 

Since  the  eighteen  titles  of  administrative  law  are  comprehended 
under  the  term,  '  contract  (vyavah6ra,)  partition  of  heritage  (by  a  per- 
son so  circnmstanced)  is  also  null.* 

Should  the  father  give  his  whole  fortune,  or  nearly  the  whole, 
to  one  son,  throagh  partiality,  and  give  nothing  to  another,  or  a  trifle 
only,  through  resentment,  such  a  distribution  may  be  resisted.  The 
text  of  V&iHASPATi  and  others. cannot  deny  the  right  of  opposition: 
for  it  is  declared  in  the  text  above  cited  that  '^  the  father  has  no  power 
(in  such  circumstances)  to  make  a  partition  diiferent  from  the  law 
(of  inheritance.*) 

Consequently,  the  sense  is  this  ;  as  the  worship  of  deities,  performed 
during  impurity,  is  productive  of  no  merit,  so  does  the  volition  of  one 
insane,  wrathful,  or  the  like,  who  intends  to  make  a  gift,  produce 
no  divesture  of  former  property ;  for,  as  a  pure  worshipper  is  alone 
qualified  for  the  one  act,  so  is  a  wrathless  man  or  the  like  for  the 
other.  Consequently,  since  the  distribution  made  by  him  is  null, 
partition  must  be  made  afresh. — Coleb.  Dig  Vol  II.  p.  543. 

The  decision  therefore  is    this : — 

-«  ^   234*    If  Ihe  father  give  a  greater  portion  to  the 

^^  ;  sons  who  are  dutiful  and  so  forth,  the  partition 

•    Coleb.  Dig.  Vol  IL  pp.  6il,  542,  543,  548.  6ee-Z>ar:  bhcC.  p.   52  ;— Drf:  Kra, 
Sang.  p.  95. 


422  VYAVASTHAIDARPANA, 

is  moral  as  well  as  valid ;  if  he  give  less  to  one  and  more  to 
another,  or  disinherit  any  son,  through  perturbation  of  mind 
occasioned  by  disease,  &c.  such  an  act  is  not  valid  ;  and  if  he, 
without  any  merit — such  as  dutifulness  or  the  like, — or  with- 
out perturbation  of  mind,  but  only  at  his  own  pleasure,  make  an 
unequal  distribution,  it  is  also  valid  though  not  moral. 

^   235.  When  sons  unanimously  request  partition 
Vyavastha .  ^^  jj^^  f^tj^^j,,^  iife.time,)  the  father  shaU  not 

make  unequal  distributions  on  account  of  (filial)  piety  or 
the  like.» 

_        .^^^      Among  undivided  brethren  if  there  be  an  exertion  in 
^ '     common,  the  father  shall  on  no  account  make  an 
unequal  distribution  in  such  case.* — Manu. 

But  he  may  give  a  deduction  of  a  twentieth  part  and  so  forth  to  the 
eldest  son  and  the  rest ;  for  it  is  not  of  the  nature  of  an  unequal 
distribution  ;  and  the  allotment  of  greater  and  less  shares  only  is 
forbidden.* 

A    4-\%      ••Kr      ^^  father,  being  advanced  in  years,  may  himself 
^ '    separate  his  sons ;  either  dismissing  the  eldest  with 
the  best  share  (n)  or  in  any  manner  as  his  inclination  may  prompt.* — 
Narada. 

(n)  "  The  best  share" — that  is,  the  deduction  of  a  twentieth  part  or 
the  like  ordained  by  Manu.— Ft*  Coleb.  Dig.  Vol.  II.  p.  538. 

The  unequal  distribution,  here  intended  appears  evidently  to  be 
different  from  that,  which  consists  in  giving  the  best  share  to  the  first- 
born ;  since  the  author,  having  noticed  the  allotment  of  the  best  share 
to  the  eldest,  again  says  "  or  as  his  inclination  may  prompt  -/'  there- 
by distinctly  authorising  any  unequal  distribution,  which  the  father, 
for  reasons  before  mentioned,  may  think  proper  to  make.* 

•    See  DcC  hh(£,  pp-  62,  63;— Coleb.  Dig.  Vol.  11-  p.  644. 

If  a  man  has  five  sons  ;->one  dutiful,  one  unable  to  earn  his  livelihood,  another  burden- 
ad  with  a  large  family  to  be  maintained,  a  fourth  otherwise  circumstanced.  These  four, 
but  not  the  fifth,  demand  a  partition.  In  this  case  unequal  distribution  on  account  of 
piety,  duty,  or  the  like,  may  be  made ;  for  there  is  no  common  exertion  of  all  the  brethren. 
Coleb.  Dig.  Vol.  11.  p.  64G. 
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Should  the  father  not  give  a  deduction  of  a  twentieth  part  and  so 
forth  to  a  virtnoos  eldest  son  and  the  rest,  the  partition  is  not  there- 
fore invalid;  for  the  allotment  of  a  twentieth  part  and  the  like  is 
founded  (only)  on  piety  and  other  merits^  and  eqnal  partition  is  also 
propounded  by  the  law  :  and  if  he  do  allot  a  suitable  portion,  includ- 
ing a  deduction  of  a  twentieth  part  and  so  forth,  to  his  eldest  son  and 
the  rest,  the  partition  is  not  different  from  the  law  of  inheritance ;  for 
the  law  assents  to  a  deduction  of  the  twentieth  part  and  the  like.— 
Coleb.  Dig.  Vol.  II.  p.  543. 

Legal  cpinions  delivered  in,   and  admitted  by,  Civil  Courts  ofjudi- 

caiure,  and  examined  and  approved  of  by  Sir 

W,  Macnaghien. 

Q.  A.  Brahmin^  who  was  possessed  of  some  consecrated  images, 
rent-free  lands,  ancestral  and  self-acquired  lands,  and  three  sons. 
Previously  to  his  death,  he  verbally  gave  the  lands  and  consecrated 
images  to  his  eldest  son,  and  the  rent-free  lands  to  his  other  two  sons. 
In  this  case,  is  there  any  necessity  for  the  execution  of  a  document  to 
perfect  the  verbal  gift  ?  In  other  words,  should  the  father  have  died 
without  executing  a  written  gift,  is  each  of  his  sons  entitled  to  an 
equal  share  of  his  property  ? 

R.  In  this  case,  it  requires  no  written  instrument  to  perfect  the 
gift,  as  far  as  regards  the  self-acquired  property ;  and  the  sons  are 
incompetent  to  disturb  the  distribution  made  by  the  father,  even 
though  there  be  no  document  forthcoming.  They  are  entitled,  how- 
ever, to  share  equally  the  ancestral  lands. 

Authorities : — 

Narada*s  Text.  See  ante,  p.  419.  Jagnyavalkya  : — '*  When  the 
father  makes  a  partition,  let  him  separate  his  sons  (from  himself)  at 
his  pleasure,  and  either  dismiss  the  eldest  with  the  best  share,  or  (if 
he  choose)  all  may  be  equal  sharers." — Mitakshari. 

Zillah  Junglemehals,  may  24th,  1811.— Macn.  H.  L.  Vol.  11.  Ch. 
V.  Case  2,  pp.  146,  147. 

Q.  A  father  distributed  his  property  among  his  sons,  and  subse- 
quently to  that  distribution  he  wished  to  take  it  back  from  them.  In 
this  case,  is  the  distribution  revocable  by  the  father  ? 
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R.  If  the  father  have  divided  his  self-acquisitions  among  his  sons,  and 
subsequently  become  indigent,  he  is  competent  to  take  back  such  pro- 
perty, as  is  expressly  declared  by  a  text  of  HarIta  cited  in  the  Vivida^ 
ehinti-mani :  "  A  father  during  his  life  distributing  his  property  may 
retire  to  the  forest,  or  enter  into  the  order  suitable  to  an  aged  man ; 
or  he  may  remain  at  home,  having  distributed  small  allotments,  and 
keeping  a  greater  portion :  should  he  become  indigent,  he  may  take 
it  back  from  them/' 

Zillah  ShaUbad,  July  15th.,  1819.— Macn.  H.  L.  Vol.  II.  Ch.  V. 
Case  3.  p.  148. 

A  SHARE  MUST  BE  GIVEN  TO  THE  SONLESS  WIFE. 

^   238.     If  the  father  make  an   equal  partition 
^  '  among  his  sons,  his  sonless  wives  must  have 

equal  shares  with  the  sons.* 

A    fh      '-f         Even  the  childless  wives  of  the  father   (m)  are  pro- 
^*     nounced  equal    sharers.* — Vyasa.  See  Coleb.    Da. 
bhd.  p.  64. 

(m)  The  term  ^  of  the  father^  in  the  genitive  form  is  put  for  the 
nominative.  In  the  partition  made  by  the  father,  his  sonless  wives 
only  are  entitled  to  shares,  not  those  who  have  sons,  while  in  the  parti- 
tion made  by  the  sons,  their  mothers  only  are  to  have  shares,  and  not 
those  who  are  not  mothers  of  sons. — Sy^i-krishna's  comment  on  the 
D&ya-bhigay  Sans.  p.  82. 

^  237.     This  donation  of  equal  share  (to  a  wife) 
^  *  occurs,  where  no  stH-dhan  or  peculiar  property 

has  been  bestowed  on  (her)  by  her  husband  and  the  rest.* 

Ai  fVin-rifir     '^  W  lie  make  the    allotments    equal,    his   wives,    to 
^ '    whom  no  siri-dkan  has  been  given  by  their  husband 
or  their  father-in-  law,  must  be  rendered  partakers  of  like  portions."* 
Jagnyavalkya. 

,  238.     If  strl-dhan  has  been  given  to  some  of 
ya  as  na .  ^j^^  ^ives,  the  son-less  wives  must  be  rendered, 
by  the  father,  partakers  of  property  to  the  same    amount.* 

*  When  the  father  makes  a  partition  of  hit  own  acqnired  property,  he  should  fgiTe  a 
■hareeqnalto  the  share  of  a  «oB  to  suoh  of  hi*  wires,  as  are  destitude  qI  aQQ»,^J)4. 
JCra,  Sang,  p,  98. 
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^  239.  But  where  such  strUdhan  lias  not  been 
vyavaswiap.  gj^en,  they  must  be  rendered  equal  sharers 
with  the  8ons.« 

This  is  the  law  in  the  case  where  the  sous  are  made  equal  shares.* 

^   240.     Where  the   father    has  allotted  lesser 
yavaBifiia .  gj^^^g  jq  ^jg  sQjjg  ^nj  reserved  a  greater  por- 
tion for  himself,  equal  shares  must  be  made  up  (to  his  son-less 
wives)  from  his  own  portion.* 

^241.     In   the   case   of   ^fr^dAan  having  been 
y      asllia  .  ^y^^^  ^^If  a   share  (y)  is  to  be  given   (to   the 

son-less  wife.)* 

AntTin-ritTr      By  *he  rule  of  analogy,    observed   in  the   case    of  a 
^ '     wife  whose  husband  marries  a  second   wife,   and  who 
has  received  slrhdhan,  being  entitled  to  receive  only  half  of  the   ddhi- 
vedanika^  (r.) 

So  the  text  of  Jagnyavalkya  :  '^  To  a  woman,  whose  husband  mar- 
ries a  second  wife,  let  him  give  an  equal  sum,  as  a  compensation  for 
the  suppression,  provided  no  stri-dhan  have  been  bestowed  on  her : 
but  if  any  have  been  assigned,  let  him  allot  half.^'f 

(y)  '  Haifa  share' — that  is,  half  of  a  son's  share  is  to  be  given  to 
the  wife.— Z)^.  T.  Sans.  p.  10. 

(r)  The  property  which  is  bestowed  on  a  first  wife,  by  a  man  desi- 
rous of  marrying  a  second,  is  termed  '  ddhi-vedanika/  the  object  of 
such  gift  being  to  contract  a  second  marriage.  This  should  be  equal 
to  what  is  given  to  the  second  wife.* 

Although  this  (property)  relate  to  the  gift  made  to  a  superseded 
wife,  and  the  text  *'  to  whom  no  stn-dhan  has  been  given"  relate  to 
the  partition  made  by  the  father,  yet  it  may  be  so  assumed  in  the  pre- 

•  D^,  Kra.  Sang.  pp.  98— lOO.  See  Coleb.  Dof.  bhcC.  pp.63,  64  ;— Colcb.  Dig. 
Vol.  III.  pp.  11— 20;— Macn.  H.  L.  VoL  L  p.  47. 

t  '  Lei  him  allot  half  *^Th9  hUotmeui  o{  h  moiety  implies  that  the  other  moiety 
is  eompleted  by  the  woman's  separate  property.  Else  so  mnch  only  should  be  gtreu  as 
wttl  make  htr  allotment  equal  to  the  son's.— 3faAe«Ai9ara. 
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»ent  case  also;  conformably  to  the  maxim,  *that  the  sense  of  the  law 
as  ascertained  in  one  instance,  is  applicable  in  others  also,  provided 
there  be  no  impediment." — Sri-Jcrishna' s  commentary  on  the  Diya- 
bh6ga,  Sans.  pp.  81,  82.  See  Coleb.  Da.  bhd.  p.  63.  Note,  31. 

According  to  J4m£ta-vdhana,  Raghu-nandana^  Sri-krUhna  Tarkdlan- 
kdra,  and  the  rest,  when  partition  is  made  by  a  father,  a  share  equal 
to  that  of  a  son  must  be  given  to  the  wife  who  has  no  son,  not  to  her 
who  has  male  issue ;  her  son  should  be  considered  as  alone  entitled 
to  share  in  the  partition  :  this,  they  think,  agrees  with  common  sense. 
But,  when  partition  is  made  by  sons,  no  share  need  be  allotted  to  the 
step-mother  who  has  no  male  issue  ;  but  food  and  raiment  must  be 
assigned,  for  the  late  owner  of  the  property  was  bound  to  support  her.* 

"  But  if  the  female  property  have  been  given,  an  equal  share  comple* 
ted  by  including  that  property  must  be  allotted.'' — This  doctrine  of 
Jagan-natha  is  found  neither  in  the  DAya-bhdga,  nor  in  the  works  of 
the  other  leading  authorities,  all  of  whom  have  laid  down  the  follow- 
ing opinion  subsequently  expressed  by  Jagan-ndtha  himself.  *'  Should 
the  father,  by  his  own  choice,  give  equal  shares  to  all  his  sons^  his 
wives  must  have  equal  shares  with  his  sons,  if  they  have  received  no 
female  property  either  from  their  lord  or  from  his  father ;  but  if  such 
property  have  been  given,  a  moiety  of  a  share  will  be  ordained ;  ac- 
cording to  the  text :  "  But  if  any  (stri-dhan)  have  been  given,  let 
him  allot  half."* 

This  also  is  the  opinion  of  the  same  author :  **  From  her  lord,  or 
from  his  father,"  this  is  a  mere  instance,  comprehending  his  grand- 
father, mother,  and  the  rest.  The  meaning  is  this :  when  she  has 
received,  from  any  person,  wealth  which  would  ultimately  have  accru- 
ed to  her  husband,  that  shall  be  included  in  completing  her  allotment ; 
but  if  she  received  it  from  her  own  father  or  other  relative,  or  from 
the  maternal  uncle  or  other  (collateral)  kinsman  of  her  lord,  such 
wealth  shall  not  be  included  in  her  allotment,  because  it  was  exclusive 
of  his  claims.  Such  is  the  method  of  interpretation  consistent  with 
common  sense/'* 

If  he  allot  an  excellent  share  to  the  eldest  son  and  so  fi^rth,  his 
wives  shall  not  have  such   excellent   shares  and   the  like  ;  but,   after 


S«e  Colfb.  Dig.  Vol.  III.  pp.  18,  19,  20,  2«, 
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setting  apart  the  deducted  allotments,  they  shall  receive  equal  shares 
together  with  deduction,  as  ordained  by  A'pastamba;* — *^The  pots 
of  the  house  and  the  ornaments  shall  be  allotted  to  the  wife/' 

Vyavastha'l  ^^^'    ^^  '^^  ^^^^^  allotted  to  a  wife  or  mother 
(or  grandniother)  be  consumed  in  her  support, 
she  is  entitled  to  receive  alimony  from  her  husband  or  son, 
for,  at  all  events,  she  must  be  maintained."*^ 

Vyavasthal  ^^^'    ^"'  ^^  ^  surplus  remain  above  the  con- 
sumption,  and  the  husband's  wealth  be  wholly 
dissipated,  he  may,  by  parity  of  reasoning,  resume  property 
from  his  wife^  as  he  might  resume  it  from  his  son.* 

Vvavastha^  244.    Like  a  widow,  the  wife  also  cannot,  with- 
out  a  just  cause,  or  legal  necessity,  give,  sell 
or  mortgage  the  property  received  in  partition. 

Can  the  property  received  by  a  wife,  mother,  or  grandmother,  when 
partition  is  made,  be  disposed  of  by  her  like  her  stri-dhan,  or  must 
it  be  held  as  received  in  right  of  affinity,  and  incapable  of  being  alie- 
nated by  her  (without  a  legal  cause)?  To  this,  Jagan-natha  has  made 
conflicting  replies  assenting  to  both.  In  one  place  he  says :  ^*  The 
share  allotted  to  a  wife  and  the  rest,  like  that  which  is  given  to  a  son^ 
may  be  disposed  of  at  their  pleasure.  Hence,  like  female  property, 
the  gift,  sale,  or  other  alienation  of  that  share  is  valid :  for  it  is  equal- 
ly given  her  bv  her  husband  and  the  rest.f **  In  another  place  he 
affirms  :  ''  Nor  should  it  be  objected  that,  since  the  share  of  a  wife  is 
in  a  manner  (gratuitously)  given,  it  ought  to  be  held  similar  to  female 
property.  Being  received  in  right  of  the  relation  of  a  wife  to  her  hus- 
band, it  is  justly  considered  as  similar  to  connected  property,  or  wealth 
devolving  on  heirs  in  right  of  affinity  ."J  A  few  of  the  modern  lawyers, 
concurring  in  the  former  opinion,  have  said  that  property  obtained  by  a 
woman  in  partition  is  to  be  held  as  her  stri-dhan^  given  by  the  husband 
and  the  rest,  it  being  more  in  the  nature  of  a  gift,  than  what  she 
succeeds  to  in  her   own  right.     But   most  of  them  have  concurred  in 

♦  Coleb.  Dig.  Vol.  p.  Ill  13,  19,  20,  26. 
t  Coleb.  Dig.  m  p.  27.  t  Coleb.  Dig.  Vol.  HI,  p.  24. 
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the  latter  exposition  of  Jagan^ndiha,  it  being  grounded  On  the  opinion 
of  Sri4mshna  Tarkalankata/f^  and  more  consistent  with  reason. 

''  Such  being  the  case,  would  her  daughter  succeed  to  such  wealth 
on  her  death,  if  she  leave  no  male  issue^  although  a  son  born  of  another 
wife  (of  her  husband)  be  living  V^  No  \  for  the  text  '  after  her^  let 
the  heirs  take  it/  may  relate  solely  to  property  received  by  the  wife 
in  right  of  her  connection  (  by  marriage  )  as  easily  as  it  may  relate  to 
the  property  of  the  husband^  in  which  the  wife  has  an  interest ;  since 
there  is  no  argument,  on  which  one  meaning  should  be  selected  in 
preference  to  the  other,  and  the  rigfit  of  the  husband's  heirs  has  been 
alone  propounded.  Again,  the  equal  title  of  her  ^wn  son,  and  of  one 
bom  of  another  wife  is  admitted*! *'  The  following  therefore  should 
be  the  rule  of  decision; 

Vyavastha'l  ^"^^^    ^^^  ^^^^  ^^^^  ^^^^"^  '^®  property  (like  a 
'  heritage,)  restraining  herself  until  her  death ; 
after  her,  the  heirs  of  the  former  owner  will  take  it. 

When  a  distribution  is  made  by  a  father,  if  his  own  mother  be  liv- 
ing, no  share  is  ordained  for  her ;  since  the  law  has  only  ordained  the 
allotment  of  a  share  to  the  mother,  when  partition  is  made  by  sons 
with  each  other.  It  should  not  be  argued,  that  her  participation  may 
be  deduced  from  the  law  which  ordains  the  allotment  of  a  share  to  a 
grandmother,  in  the  case  of  partition  among  grandsons.  This  is  not 
partition  made  by  her  grandsons,  but  by  her  sou ;  it  is,  therefore,  a 
distribution  made  by  her  o^n  son.  J 

Sir  William  M acnaghten  writes  :  •<  But  the  doctrine  laid  down  by 
Hari-nitha  is,  that  if  the  father  reserve  two  or  more  shares,  no  share 
need  be  assigned  to  the  wives,  because  their  maintenance  may  be  sup- 
plied out  of  the  portion  reserved.  It  is  also  laid  down  in  the  Vivid&r- 
naM'thetu  that  an  equal  share  to  a  wife  is  ordained,  in  a  case  where 
Uie  father  gives  equal  shares  to  his  sons  ;  but  that  where  he  gives  un- 
equal portions,  and  reserves  a  larger  share  for  himself,  he  is  bound  to 
allot  to  each  of  his  wives,   from   the  property  reserved  by  himself,  as 


*  Srf'krishna  Tarkilankdra  does  not  admit  the  validity  of  gale  or  other  alienation 
by  a  wife  and  the  reet.  Coleb.— Dig.  Vol.  Ill,  p.  23- 

t  Coleb,  Dig.  Vgrl.  UI  p,  23.         $  Col^b.  pig.  Yq\  UU  p.  31, 
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much  as  may  amount  to  the  average  share  of  a  son.  These  shares  to 
wives  are  allotted  only  in  case  of  no  property  having  been  given  to 
them.  According  to  some  authorities,  if  she  had  received  property 
elsewhere,  a  moiety  of  son's  share  should  be  allotted  to  them;  but  ac- 
cording to  other  authorities^  the  difference  should  be  made  up  to  them 
between  what  they  have  received  and  a  son's  share.'*  (Vol.  I,  pp.  47>  48.) 

SELF- ACQUIRED  AND  ANCESTRAL  PROPERTY 
DEFINED. 

^  246.     Property  originally  acquired  by  the  fa- 
vyavaBUia .  ^y^^^  ^^  properly  his  own  acquired  property. 

^  247.     Ancestral  property  seized  by  strangers 
yavaBUia  .  ^^^  recovered  by  the  father  with  his  own  exer- 
tion and  80  forth,  can  be  used  as  acquired  by  himself.* 

A     f li    -rifrr     ^'    ^^  *  father  recover  the  property  of  his  father 
^'     (seized  by  strangers,  and)  which  remained  unrecover- 
ed,  he  shall  not  against  his  will^   share  it  with  his  sons^  for  in  fact  it 
was  acquired  by  himself.^ — Manu. 

-  •4-Br  ^^*  "  ^^®'  ^^^  grandfather's  property  which  was 
AUUiiunuy.  g^j^^j  q^j  strangers)  and  is  recovered  by  the  fa- 
ther through  his  own  ability,  and  over  (any  thing)  gained  by  him 
through  science,  valour  or  the  like,  the  father's  full  dominion  is  or- 
dained. He  may  give  it  away  at  his  pleasure,  or  he  may  defray  his 
consumption  with  such  wealth ;  but,  on  failure  of  him,  the  sons  are 
pronounced  entitled  to  equal  shares.'^* — Jagnyavalkya. 

The  above  rule  must  be  understood  in  the  instance  of  any  sttch  heredi- 
tary property,  other  than  land,  exactly  as  in  the  case  of  property  not 
hereditary,  but  acquired  by  the  man  himself. 

Shankha  propounds  a  special  rule  regarding  land : — 

y  248.  Land,  inherited  in  regular  succession, 
vyavasiilia  •  ^^^  which  had  been  formerly  lost,  and  which 
one  shall  recover  solely  by  his  own  labour,  the  rest  may  divide 
according  to  their  due  allotments,  having  first  given  him  a 
fourth  part.* 

♦    Sm  Coleb,  Di.  bha,  pp,  134, 135. 
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By  the  term  *  solely'  the  author  intimates,  that  neither  common 
funds  were  used  nor  joint  personal  exertions  made.  Still  it  does  not 
become  the  separate  property  of  the  person  retrieving  it :  but  a  fourth 
part  of  the  land  recorered  must  be  given  to  him  in  addition  (to  his 
regular  allotment :)  by  force  of  the  word  '  Jciuf;'  and  because  there 
is  no  reason  for  supposing  it  to  be  vague.* 

j^  ^  249.     Where  there  is  ancestral  real  property, 

y  asina  .  ^i^^  father  has  full  dominion  over  the  personal 
property  though  inherited  from  the  grandfather,  and  has  pow- 
er to  distribute  the  same  unequally  just  as  his  own  acquisition.f 

A  ifVirt-Hfrr  '*  ^^^  father  is  master  of  gems,  pearls,  and  corals,  and 
^ '  of  all  (other  movable)  property :  but  neither  the 
father  nor  the  grandfather  is  so  of  the  whole  real  estate.^' — JXgntaval- 
KYA.  {Da.  bhd.  p.  S9.)  But  where  the  (grandfather's)  estate  consists 
not  of  land,  corrody,  and  slaves,  but  only  of  gems  and  other  movable 
property,  there  the  father  has  not  power  to  consume  or  dispose  of  all ; 
since  the  reason  is  the  same,  and  the  text  which  declares  the  £sther 
to  be  master  applies  where  the  estate  consists  of  both  movable  and 
immovable  property. — Sri'^krisint^s  Commentary  on  the  Diya-bh&ga, 
Sans.  p.  42. 

^  250.  Land,  corrody,  and  cbattleB,  inherited 
Vyavastha .  f^^^  ^^le  grandfather  by  the  father  in  right  of 
affinity,  are  held  to  be  properly  ancestral,  the  father  having 
no  power  to  use  them  as  his  self-acquired  property.* 

A    +Vi       *4-wr       "  '^^^  ownership  of  father  and  son  is  the  same  in  land, 
^'      which  was  acquired  by  the  father's  father,  or  in  cor- 
rody (1,)  or  in  cattles."t  (!•)    Jagnyavalkya. 

( 1 )  A  '^  corrody^'  signifies  what  is  fixed  by  a  promise  in  this 
form :  "  I  will  give  that  in  every  month  of  Kartika.'^f 

By  *  catties/  from  their  association  with  land,  slaves  must  be  here 
meant.f 

That  the  property  descended  from  the  paternal  great-grandfather 
is  to  be  treated  as  that  inherited  from   the   paternal   grandfather,  ap- 


•  Coleb.  Di.  ^if,  p.  315.  t    See  Coleb.  DoT.  bhti.  pp.  20,  26. 
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pean  to  be  indispntaUe.  But  the  question  is,  whether  property  in- 
herited firom  the  maternal  grandfather  and  the  rest  is  or  is  not  to  be 
treated  ju»t  as  that  devolved  from  the  paternal  grandfather  ?  To  this 
question  some  reply,  ^'  that  his  own  acquired  wealth/'  in  the  text  of 
VisH^,*  signifies  that  which  was  gained  by  his  own  act ;  but^  what 
is  received  firom  the  maternal  grandfather,  being  gained  without  any 
exertion  pn  the  part  of  the  father,  is  not  acquired  by  his  act ;  he  shall 
therefore  receive  two  shares  or  the  like^  as  suggested  by  the  general 
rule.  It  should  not  be  objected,  that  the  text  only  ascribing  to  the 
father  md  son  equal  dominion  over  property  left  by  a  paternal  grand- 
father, they  have  not  such  claims  in  this  case.  Their  equal  dominion 
is  a  necessary  consequence  of  considering  the  term,  '  property  left  by 
the  paternal  pand&ther/  as  a  mere  instance  of  a  general  sense ;  else 
it  would  not  be  a  rule^  that  the  father,  being  the  son  of  one  born  blind 
shaU  take  two  shares  or  other  (greater)  portion  of  property  inherited 
from  the  paternal  great-grandfather.  The  term  'property  left  by 
the  paternal  grandfather,'  must  be  explained  as  '  property  inherited 
in  right  of  affinity :'  whether  it  be  received  from  the  paternal  great- 
grandfiBither,  and  so  forth,  the  father  and  s^  have  equal  dominion 
over  it.  Nor  should  it  be  argued^  that  property  regularly  descend- 
ing from  ancestors,  is  alone  intended  by  the  term  '  estate  left  by  the 
paternal  grandfather ;'  and  that  any  other  property,  whether  left  by 
a  maternal  grandfather,  or  received  in  a  present,  or  the  like,  is  regu- 
lated by  the  law  which  allows  the  reserye  of  the  greatest  part  and  so 
forth.  There  is  no  argument  to  prove  that  an  estate  devolving  from 
the  maternal  grandfather  and  the  rest  is  not  considered  as  regularly 
descending  from  ancestors:  and  legislators  have  not  distinguished 
property  devolving  eventually  on  collaterals  or  on  descendants  in  the 
female  line.''  Against  this  Jagan-nitha  affirms  :  ''  That  reply  is 
not  satisfactory ;  for,  when  the  heritage  oi  one  who  leaves  no  kins- 
man devolves  on  a  fellow  student,  or  on  a  learned  priest,  the  father 
and  wa  would  have  equal  dominion.  In  the  case  where  the  son  of 
a  daughter's  son  does  not  succeed  to  property  eventually  devolving 
<m  a  distant  heir,  by  failure  of  the  direct  descent  in  the  male  line, 
surely  that  son  has  no  dominion  if  his  father  be  dead ;  but,  if  his  fa- 
ther be  living,  he  is  not  even  noticed.     The  very   same  exposition  is 


See  ante  p.  341,  and  Cokb.  Pig.  Tol.  U.  p,  538. 
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proper  in  respect  of  the  heritage  devolving,  from  the  father  of  the 
paternal  great-grandfather,  on  the  grandson  of  his  grandson ;  for  that 
has  not  regularly  descended*  from  ancestors.  But  the  heritage  of 
the  paternal  great-grandfather,  successively  devolving  on  his  son  and 
the  rest  until  it  reach  the  great-grandson,  has  r^ularly  descended,  in 
that  case  the  rule  of  equal  dominion  vested  in  father  and  son  must 
be  argued :  however,  when  a  great-grandson,  whose  father  and  grand- 
father are  both  dead,  succeeds  to  the  estate  of  his  paternal  great-grand- 
father, he  and  his  son  have  equal  dominion.  There  is  no  objection 
to  explain  '  property  left  by  the  paternal  grandfather'  an  estate  inherit- 
ed in  right  of  birth  whereby  the  ancestor  attains  a  region  of  bliss; 
for  texts  show,  that  a  man  reaches  heaven  by  the  birth  of  a  son,  of  a 
son's  son,  and  of  the  son  of  that  grandson.'^t— Coleb.  Dig.  Vol.  III. 
pp.  61—63. 
This  opinion  of  Jagan-ndtha  is  reasonable   and  just.    Consequently, 

^251.    The  property  regularly  descended   is  to 
y  .  |jg  treated  like  that  devolved  from  the  paternal 

grandfather. 

x-u   ^  ^^^'     ^^^  property  devolved  from  the  mater- 
^  "  nal  grandfather  and  the  rest  can  be  used  as 

self-acquisitions. 

*'  If  a  father  make  a  partition  between  himself  and  his  sons,  he  may 
give  or  reserve,  at  his  pleasure,  any  part  of  his  acquired  wealth  :**  after 
this  text  of  Vishnu,  the  author  of  VivAda-bhangirnava,  having  cited 
the  following  opinions  of  Chandeshwara  (1,)  and  Missra  (2:) — "This 
concerns  wealth  acquired  by  the  father  without  using  the  patrimony 
which  had  descended  from  his  own  father^'  (  1,  )  "  what  has  been  ac- 
quired without  adventuring  patrimony,  a  father  has  power  to  distri- 
bute in  equal  or  unequal  shares"  (2,)— says  :  "  that  is  reasonable  ;  for, 
what  is  gained  on  the  adventure  of  property  left  by  his  father,  being 
considered  as  an  acquisition  of  his  father,  by  means  of  that  property 
adventured,  is  deemed  a  part  of  his  patrimony.'*  (Dig.  2.  p.  539.) 
This,  however,  is  not  the  doctrine  of  the   Bengal  School,  according  to 

*  Regular  deacent  extends  ooly  to  the  great-grandsoo  ;  on  failure  of  him  the  estate 
deTolvei  on  the  wife,  ^c.  but  after  some  deViarions  the  line  of  successions  reyerta  to  the 
lineal  kindred. 

t    See  Ant€f  p.  33, 
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which,  the  inchoate  right  aridng  from  birth  not  having  been  admit- 
ted, the  son  has  no  right  to  his  grandfather's  property  while  the  fa- 
ther lives :  so,  any  thing  acquired  by  the  use  of  the  grandfather's 
property  devolved  on  the  father,  and  which  is  then  held  to  be  the  fa- 
ther's, is  of  course  his  own  acquired  property^  and  not  a  part  of  his 
patrimony. 

PARTITION  MADE  BY  A  FATHER  OF  THE 
PROPERTY  ANCESTRAL, 

When  a  father  separates  his  sons,  (from  himself,)  his  will  regulates 
the  division  of  his  own  acquired  wealth ;  but,  in  the  estate  inherited 
from  the  grandfather,  the  ownership  (s)  of  the  father  and  son  is   equal. 

VlSHWU. 

(s)  Ownership  or  dominion  over  the  father's  estate  during  his  life 
is  not  ptopoanded  by  declaring  the  equal  dominion  of  father  and  son 
over  property  inherited  from  the  grandfather ;  for  that  inference  has 
been  already  disproved.  But  the  father  alone  has  absolute  property; 
and  eqnal  dominion  is  affirmed  to  show  that  no  unequal  distribution 
can  be  made  in  this  case.* 

The  ownership  being  figuratively  attributed  to  the  son,  though  he 
be  not  the  true  owner,  a  right  attendant  on  ownership  is  alone  as- 
sumed :  and  that  right  consists,  according  to  Jimita-vahana  in  the 
power  of  claiming  partition,  and  in  that  of  resisting  unequal  division  ; 
tot  there  is  no  ground  for  selecting  one  of  these  rights  to  the  exdu- 
aion  of  the  other.  It  does  not  consist  in  taking  an  equal  share  vrith 
the  £sther;  for  that  is  not  acknowledged  by  Jimuia^vihana* 

^  253.     When  the  father  makes   a  partition  of 
y^  '  the  ancestral  property,  he  may  take  two  shares 

for  himself,  and  allot  to  each  of  his  sons  a  single  share.f 

RxAsoN&AuTHO-    ^^'  ^^^  ^^^^  ^f  Vrihaspati,   which   declares :  "  The 

KITT.  father  may   himself  take   two   shares  at  a  partition 

made  in  his  life-time/'  relates  to  ancestral  property.f 

A    f  linrif ^      Naraoa  also  by  saying :  "  Let  the  father,  making  a 
^'     partition,  reserve  two  shares  for  himself;"  does  so  or- 
dain without  restriction. —  Da.  bhd.  p.  35. 

•  Coleb,  Dig.  Vol.  UI.  pp.  3«  &  43,  f  D^,  kra.sang.  pp.  95,  d6. 
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Ab  for  the  text  of  Veihaspati  :  "  In  wealth  acquired  by  the  grand- 
father, whether  it  consists  of  movables  or  immovables,  the  equal  parti- 
cipation of  father  and  son  is  ordained :''  its  meaning  is,  that  the  parti- 
cipation shall  be  equal  or  uniform,  and  the  father  is  not  entitled  to 
make  a  distribution  of  greater  or  less  shares  at  his  choice,  as  he  may 
do  in  the  instance  of  his  own  acquired  goods.  It  does  not  imply  that 
the  shares  must  be  alike. — {Da.  bhd.  p.  42.)     Consequently, 

^  254.  A  father  may  reserve  for  himself  two 
Vyavasilia .  ^i^^^^^  Qf  wealth  which  has  regularly  descended 
in  succession  (from  ancestors :)  he  is  not  entitled  to  more,  how- 
ever desirous  of  it  he  may  be. — Da,  bhd.  p.  49. 

^  255.  A  father  has  not  power  to  make  an  un- 
vyavastii  •  ^^^^i  distribution  of  ancestral  property,  eofn - 
sisting  either  of  land,  or  a  corrody,  or  slaves,  even  though  (any 
of)  the  causes  before  mentioned,  namely,  superior  qualifications 
&c.  exist.— Drf.  kra,  sang.  pp.  95,96. 

-^  «  .  For  the  text  of  Jagnyavalkya,  which  declares — ''  The 

Reason&Autho-  ,..,/.,  ,         .     .,  .    ,      , 

j^j^y  ownership  of  the  father  and  fion  is   the  same  m  land 

which  was  acquired  by  the  father^s  father,  or  in  cor- 
rody, or  in  chatties/^  is  intended  to  restrain  the  exercise  of  the 
father's  will.* 

Consequently,  immovable  property  inherited  from  the  grandfather, 
and  given  or  (unequally)  divided  through  the  indulgence  of  the  father 
or  through  his  favour,  in  coLsideration  of  filial  piety,  of  a  large  family 
to  maintain,  or  of  inability  to  earn  a  livelihood,  shall  not  be  consumed 
nor  enjoyed  (as  so  distributed  ;)  for  this  coincides  with  the  text  which 
declares  the  equal  dominion  of  father  and  son. — Coleb.  Dig.  Vol. 
III.  p.  41. 

^  256.  The  father  has  ownership  in  gems,  pearls 
Vyavastlia .  ^^  ^^y^^^  movables,  though  inherited  from  the 
grandfather,  and  not  recovered  by  him,  just  as  in  his  own  ac- 
quisitions, and  has  power  to  distribute  them  unequally, •  pro- 
vided the  estate  does  not  consist  only  of  these.* 

•See  Da.  bh<f.  pp.  295(53, 


VYAVASTHA-DARPANA.  435 

y  257.  But  where  the  (grandfether's)  estate  con- 
VyavaSuIia*  ^j^jg  ^^^  ^^  X^tA,  conrody  and  slaves,  but  only 
of  gems  and  other  movable  property,  there  the  father  has  not 
power  to  consume  or  dispose  of  all  ;  since  the  reason  is  the 
same^  and  the  text  which  declares  the  father  to  be  master  ap- 
plies where  the  estate  consists  of  both  movable  and  immovable 
property.* 

But  if  the  father  give  a  deduction  of  a  twentieth  part  and  so  forth^ 
to  a  virtuous  or  qualified  eldest  son  and  the  rest,  it  is  not  an  unequal 
distribution ;  for  it  is  not  of  the  nature  of  an  unequal  distribution ;  and 
the  allotment  of  greater  or  less  shares  only  is  forbidden,  f 

y  258.  As  the  father  should  give  to  his  son 
vyttvaBuna  •  j^-g  propg^  share,  so  should  he  give  to  his  grand- 
son whose  fether  is  dead,  and  to  his  great-grandson  whose 
father  and  grandfather  are  dead,  shares  which  their  father  and 
grandfather  were  respectively  entitled  to  have. 

"  Should  an  unequal  distribution  of  the  property  inherited  from  the 
grandfather  be  nevertheless  made,  a  second  partition  cannot  be  re- 
quested, but  the  father  is  guilty  of  a  moral  ofience ;  as  is  intimated 
by  JimAta^vUiana  in  these  words  :  '  unequal  distribution  made  by  tbe 
father  is  only  lawful  (morally  considered,)  in  respect  of  property  ac- 
quired by  himself/  Consequently,  since  the  father  has  fuU  power  over 
wealth  which  he  himself  acquired ;  his  unequal  distribution  of  it  is 
Uwfol ;  but  in  respect  of  property  inherited  from  the  grandfather,  that 
(unequal  distribution  morally  considered)  is  unlawful.  This  appears 
to  be  his  meaning.'' 

Thus  Jagan-nUha  has  expressed  a  new  opinion  on  the  plea  of  such 
being  the  meaning  of  JmuLa-vihana,  This  Is  not  however  right.  For 
if  such  had  been  the  meaning  of  that  author,  then,  as  in  respect  of  sale 
and  gift  he  has  said  :  ^  since  it  is  denied,  that  a  gift  or  vale  should  be 
made,  the  precept  is  infrigned  by  making  one ;  but  tlic  gift  or  transfer 
is  not  nuU'  (32,)  so  also  in  respect  of  partition  of  ancestral  real  pro- 
perty^ he  would  have  declared  a  similar  opinion.     But  neither  he  nor 


•  ISee  flnir,  pp.  t69,  896,  and  DoT.  kra.  »mtg,  p.  95.        t  See  Dif,  tihi.  pp.  2»fr5l, 
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any  of  the  leading  authorities  of  the  Bengal  school  has  laid  down  that 
if  the  precept  of  the  law  is  infringed  in  the  distribntion  of  ancestral 
real  property^  the  partition  shall  not  be  inyalid.  It  most  therefore  be 
understood  to  be  their  opinion  that  unequal  distribution  made  by  a  father 
of  property  ancestral  is  immoral  as  well  as  invalid.  Add  to  this,  in  the 
following  case,  it  has  been  established  by  a  mass  of  authorities,  and  de- 
termined after  an  ample  discussion,  that  unequal  distribution  of  an- 
cestral real  property  is  illegal  and  invalid. 

Bhawani'Charafi  Bdnarjea,  Appellant  versus  Ike  heirs  of  Rdm^ 
kanta  Bdnarjea,  Respondents. 

CftSe  ^^^  appellant  in  this  case  brought  an  action  in  the 

beringon  the  jya-  gillah  Court  of  the  24-Pergunnah8  against  his  fa- 
vastha    Nos.  230-  ,         /  ,       ,        ,  ,  ^ 

284,  255,  256.  thcr  Ram-kanta,  his  brothers  Gayi-rim  and  Ananda- 

chander,  and  against  Musst.  T&ri^mani  and  Mu$8i, 
Pirbalif  wives  of  his  brother  Lakkhi-nardyan-  A  short  time  before 
the  institution  of  the  suit,  Rdm-kinta  had  executed  a  Aissah^nSmah  or 
deed  of  partition,  allotting  unequal  shares  of  his  estate,  movable  and 
immovable,  ancestral  and  acquired,  among  his  sons,  after  deducting  a 
small  portion  of  the  estate  for  his  own  support  and  for  charitable  pur- 
poses. The  deed  of  partition  was  duly  registered ;  but  on  an  attempt 
being  made  to  carry  it  into  effect,  this  suit  was  instituted. 

The  objections  urged  by  him  against  the  validity  of  the  deed  of  par- 
tition are : — that  it  was  written  without  his  knowledge ;  that  his  father 
was  more  than  eighty  years  of  age  when  he  executed  it,  and  not  in 
full  possession  of  his  senses ;  that  during  the  life-time  of  his  brother 
Lakkhi-nardyan,  the  wives  of  that  person  could  not  be  legally  includ- 
ed in  the  deed,  as  they  had  no  right  to  a  share ;  that  the  deed  indnd- 
ed  his  exclusive  property  ;  and  that  the  deed  contained  no  specification 
of  the  mercantile  concerns  or  of  the  patrimonial  estate  and  so  forth. 

The  defendant  Rdm-kdnta  pleaded  in  answer  that  he  had  a  right  to 
make  such  partition  among  his  sons,  as  he  considered  proper,  of  his 
estate  real  and  personal ;  that  with  respect  to  Lakkhi-nirdyan^  he  had 
been  execluded  on  account  of  his  extravagance  and  bad  conduct,  and 
his  share  assigned  to  his  wives,  in  order  that  he  might  not  be  left 
wholly  destitute  ;  that  all  the  ancestral  estate  had  been  included  in  the 
deed  of  partition  ;  and  lastly,  that  he,  Rdm-kdnta,  would  hereafter  make 
such   disposition  of  the  mercantile  concerns  as  he  should  judge  proper. 
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The  Zillah  Judge  waa  of  opinion  that^  as  the  plaintiff  was  not  a 
party  to  the  deed  of  partition^  that  instrument  was  invalid  and  illegal ; 
as  itiraa  incnmbent  on  the  defendant  Rim-karUa  to  have  obtained  the 
consent  of  all  his  sons  previously  to  making  a  partition  among  them  of 
joint  ancestral  property.  A  decree  was  therefore  passed  for  setting 
aside  the  deed  of  partition  as  void  and  of  no  effect.  Possession^  as 
usnal,  of  what  he  then  held  and  had  personally  acquired,  was  awarded 
to  the  plaintiff^  the  joint  property  to  be  legally  distributed  after  the 
death  of  Rim-idnia. 


On  appeal  to  the  Provincial  Court  of  Calcutta,  the  above  decree 
considered  as  erroneous  in  every  respect.  The  tittle  of  the  plaintiff 
to  the  immovable  property  claimed  by  him,  on  the  ground  of  it  being 
his  own  exclosive  acquisition,  was  considered  as  not  being  proved ;  and 
his  claim  to  a  third  of  the  ancestral  property  was  held  to  be  inad- 
misaiUe,  beoanse  during  a  father's  lifetime  a  son  cannot  sue  for  a  di- 
vision of  such  property ;  Rdm-kinta  the  father^  however^  having  de- 
mised pending  the  appeal,  his  heirs  were  declared  to  be  at  liberty  to  sue, 
if  dissatitfiedj  in  a  court  of  justice,  when  the  division  of  the  property  of 
the  deceased  would  entirely  depend  on  exposition  of  the  Hindu  law. 

Thia  decision  was  appealed  from  to  the  Sudder  Dewanny  Adawlut. 
BhawAd'Charaa^  while  the  appeal  was  pending  in  the  Provincial  Court, 
presented  a  petition  to  that  Court,  praying  that  the  property  of  Rdm- 
k6niB  might  be  attached,  in  order  that,  after  the  death  of  that  person, 
he  might  be  able  to  secure  his  legal  share  of  it.  This  petition  was 
complied  with,  and  an  order  was  issued  accordingly  for  the  attach- 
ment ;  but  RiM'kSnia  petitioned  the  Superior  Court  to  prevent  the 
execntioh  of  this  order,  on  the  grounds  that  the  deed  of  partition  executed 
by  him  had  not  been  carried  into  effect,  that  he  still  retained  exclusive 
possession  of  his  property,  and  that  so  long  as  he  lived  no  one  was 
competent  to  prefer  a  claim  to  any  part  of  it,  movable  or  immovable, 
ancestral  or  acquired.  These  objections  appeared  to  the  Superior 
Court  to  be  founded  on  law,  and  the  Provincial  Court  was  directed  to 
withdraw  the  order  of  attachment. 

Under  these  circumstances,  the  provisions  of  the  deed  not  having 
been  carried  into  effect.  Mr.  Fombell,  the  second  Judge  of  the  Sud- 
der Dewanny  Adawlut  before  whom  the  cause  was  first  heard,  was  of 
opinion  that  the  merits  of  the  case  could  be  ascertained  only  by  a  re- 
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-ing  an   uneqaal  distribution  was  made  through  perturba- 
I,   occasioned   by  disease  or  the  like^  or  through  irritation, 
one  of  his   sons  ;  in  which  case  the  said  deed  of  partition 
Uegal  and  invalid. 

event   of  possession  not  having  been  given  of  the  pro- 

1  the  deed  of  partition,  to  the  partiea  therein  mcntion- 

\  and   of  his   dying  without  altering  or  revoking  the 

my  other  disposition  of  the   property   specified  in  it, 

linding  on  the   parties    therein  mentioned  and  their 

h  of  Rdm-kdnia. 

idu   law  Ram-kdnia  was  not   autlioriscd   to  grant 

y  to  the  wives  of  a  living   son^  excluding  that  son 

^  ,  unless  there   should   be    a  valid  reason  for  that 
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ference  to  the  Hindu  law  officers.  The  deed  of  paj?titiou  wnfi  there- 
fbre  referred  to  them,  and  replies  were  required  to  the  following  ques- 
tions : 

Ist.  Is  such  a  deed  valid  according  to  Hindu  law,  whether  the  pro- 
perty specified  therein  was  the  ancestral  or  acquired  property  of  Rdm" 
idnia,  the  person  executing  the  same  ? 

2nd.  In  the  event  of  possession  not  having  been  given  of  the  pro- 
perty specified  in  the  deed  of  partition,  to  the  parties  therein  mentioned 
by  Rdm^kdnta,  and  of  his  dying  without  altering  or  revoking  the  same, 
or  making  any  other  disposition  of  the  property  specified  in  it,  is  such 
deed  binding  on  the  parties  therein  mentioned  and  their  heirs  after  the 
death  of  Rdm-kdnta  ? 

3rd.  Was  Ram-kinta  authorised  by  the  Hindu  law,  in  the  disposi- 
tion of  the  property  in  question,  to  exclude  one  of  his  sons  from  all 
participation  therein,  and  grant  shares  to  the  two  wives  of  the  said  son  ? 

To  the  above  interrogatories  the  ParjdiU  delivered  the  following 
answers : — 

Jst.  The  Hindu  law  prescribes  two  rules  for  the  distiibution,  by  a 
father,  among  his  sons,  of  ancestral  property.  The  first  is,  to  divide  it 
into  twenty  parts,  and  having  made  a  deduction  oi  one  twentieth 
for  the  eldest,  equal  shares  of  the  residue  are  to  be  allotted  to  all  his 
sons.*  The  second  is,  to  make  an  equal  distribution  among  all  his 
sons,  without  deducting  any  specific  share  for  the  eldest.  As  the  &- 
ther  cannot  legally  make  an  unequal  distribution  of  ancestral  property 
among  his  sons,  according  to  his  will,  the  deed  of  partition,  as  far  as 
it  goes  to  make  such  unequal  distribution,  is  not  valid,  and  is  not 
iHoding  on  the  parties  therein  mentioned.  With  respect  to  acquired 
property,  the  law  permits  a  father  to  make  an  unequal  distribution  of 
his  own  acquisitions  among  his  sons ;  if  he  be  desirous  of  giving  more 
to  one  son  as  a  token  of  esteem  on  account  of  his  good  qualities,  or  for 
his  support  on  account  of  a  numerous  family,  or  through  compassion 
by  reason  of  his  incapacity,  the  father  so  doing  acts  lawfully ;  there- 
fore the  deed  of  partition,  as  far  as  it  relates  to  the  acquired  property, 
is  binding  on  the  parties  mentioned  in  it  and   their  heirs,  nnless  the 


*  Vide  PartitiQn  MBong  brothere. 
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deed  awarding  an  unequal  distribution  was  made  through  perturba- 
tion of  mindy  oocasioned  by  disease  or  the  like,  or  through  irritation, 
against  any  one  of  his  sons  ;  in  which  case  the  said  deed  of  partition 
is  absolutely  illegal  and  invalid. 

£nd.  In  the  event  of  possession  not  having  been  given  of  the  pro- 
perty specified  in  the  deed  of  partition,  to  the  parties  therein  mention- 
ed by  Rim-k&nta,  and  of  his  dying  without  altering  or  revoking  the 
same,  or  making  any  other  disposition  of  the  property  specified  in  it, 
such  deed  is  not  binding  on  the  parties  therein  mentioned  and  their 
heirs  after  the  death  of  Rdm-kdnia. 

3rd.  By  the  Hindu  law  Ram-kdnta  was  not  authorised  to  grant 
shares  of  his  property  to  the  wives  of  a  living  son,  excluding  that  son 
firom  all  participation^  unless  there  should  be  a  valid  reason  for  that 
measure. 

After  inspecting  the  above  opinions  the  second  Judge  observed,  that 
the  answer  deKvered  by  the  Pandits  to  the  second  question  was  con- 
clusive as  to  the  merits  of  the  case,  all  parties  having  admitted  that 
the  deed  of  partition  executed  by  Rdm-khnta  had  not  been  carried  into 
effect  during  his  life-time  and  that  he  had  not  made  any  other  disposi- 
tion of  his  property,  and  the  law-officers  having  distinctly  declared  the 
deed  under  such  circumstances  to  be  nugatory  and  of  no  avail.  The 
second  Judge  therefore  recorded  his  opinion  that  so  much  of  the  decree 
of  the  Provincial  Court,  as  reversed  that  part  of  the  Zillah  court's  de- 
cree which  left  the  plaintiff*  in  possession  of  the  property  then  alleged 
to  be  held  by  him  in  his  own  right  (although  disputed  by  the  defen- 
dants, and  not  investigated  by  the  Judge,)  should  be  affirmed,  but  that 
the  parr  of  it  which  virtually  maintains  the  validity  of  the  deed  of 
partition  should  be  reversed,  and  that  such  part  of  the  decree  of  the 
Zillah  court  as  rejects  the  said  deed  as  inadmissible  should  be  affirmed: 
but  the  final  decision  in  this  case  was  left  for  the  sitting  of  another 
Judge.  Subsequently  the  cause  was  brought  before  the  senior  Judge ; 
and  two  other  questions,  were  put  to  the  Pandits,  partly  with  the  view 
to  define,  as  accurately  as  possible,  the  ground  of  decision  in  the  pre- 
sent case,  and  partly  to  ascertain  the  provisions  of  the  Hindu  law  in 
other  analogous  cases. 

Ist.  Supposing  the  deed  of  partition,  executed  by  Rim-kdntQi  to  be 
a  legal  and  valid  instrument,  would  it  be  rendered  nvgatoty  and  of  no 
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avail  from  the  circumstance  of  the  distribution  specified  in  it  not 
having  been  carried  into  effect  during  the  life-time  of  Rdm-kinta,  al- 
though  the  opposition  shown  by  the  plaintiff  prevented  its  being  car* 
ried  into  effect  ? 

2nd.  If /{am-A:(iii/a  in  his  life-time  had  put  all  the  parties^  except- 
ing the  plaintiff^  into  possession  of  the  shares  allotted  to  them  in  the 
deed  respectively^  and  had  divested  himself  of  all  proprietary  right, 
would  such  distribution  of  the  property,  movable  and  immovable,  whe- 
ther acquired  or  ancestral,  be  valid  (notwithstanding  the  declared 
illegality  of  an  unequal  distribution  of  ancestral  immovable  property]? 

The  Pandiis  differred  from  each  other  on  these  points.  The  answer 
delivered  by  Chaiurbhuj  ParidU  was  to  the  following  effect : — 

1st.  Supposing  the  deed  of  partition  to  be  a  legal  and  valid  instru- 
ment, still  a  title  deed,  in  virtue  of  which  possession  has  not  been 
taken,  cannot  be  received  in  law  as  evidence  of  right,  and  there  is  no 
provision  in  the  law  to  make  such  deed  available,  even  though  possession 
had  not  been  obtained  solely  by  reason  of  the  opposition  shown  by  an 
adverse  party.  The  law  declares  further  that  this  possession  must 
have  been  in  sight  of  the  adverse  party,  without  let  or  molestation  on 
his  part,  and  that  possession  for  three  successive  generations  even  is 
not  suflBcient,  unless  it  has  been  maintained  in  sight  of  the  adverse 
party  and  with  his  acquiescence.  Now,  if  by  reason  of  the  opposition 
created  by  the  plaintiff,  who  in  this  case  has  stood  forward  as  the  ad- 
verse party,  the  defendants  did  not,  during  the  life-time  of  Bam-kinia 
obtain  possession  of  the  party  specified  in  the  deed  above  alluded  to, 
it  cannot  be  deemed  valid  or  binding  on  the  parties,  for  the  reason  be- 
fore assigned ;  viz.,  that  a  title  deed  un-accompanied  by  possession  must 
be  disallowed  as  evidence  of  right. 

Some  of  the  authorities  cited  in  support  of  the  above  opinion  are 
as  follow :  — 

4th.  Pitamaha'SanhUd:^*'  Occupancy  alone  is  not  sufficient  to  oon« 
stitute  right  without  a  title,  nor  will  the  production  of  a  title  suffice 
unsupported  ,by  occupancy.  It  is  therefore  determined  that  the 
existence  of  both  is  essential  to  constitute  a  right'' 


VYAVASTHA-DARPANA.  441 

5th.  rrihoipatusanhiU:—**  The  right  to  land  does  not  iccrue 
from  mere  occupancy,  nor  by  the  production  of  a  title  alone.  Prom 
the  nnion  of  both  re«nlta^  a  right,  not  otherwise." 

7th.  Narada:— "  For  the  first,  gift  is  evidence  (of  right)  ;  for  the 
second,  occupancy  with  a  title  ;  for  the  third,  occupancy  of  long  and 
uninterrupted  continuance." 

9th.  JAontavalkya:— ''  Where  there  has  not  been  possession 
even  for  a  short  time,  a  title  is  of  little  avail.  But  where  occupancy 
exists  in  one  part,  it  may  be  said  to  exist  with  regard  to  the  whole.** 

lUh.  Vrihaspati:— ''  Immovable  property  acquired  by  partition,  by 
purchaM,  by  descent,  or  from  the  king,  is  confirmed  by  occupancy, 
and  lost  by  n^lect.*' 

The  answer  delivered  by  Chaturhhuj  to  the  second  question  was 
to  Ae  following  effect : — 

Supposing  the  deed  of  partition  executed  by  Rim^kMla    to  have 
been  acceded  to  during  his  life-time   by  all  the  parceners  (excepting 
the  plaintiff)  whose  names  were  therein  specified  ;  that   they  obtained 
actual  possession  of  their  respective   allotments,   with   the   exception, 
however,  of  the  particulkr  share  of  immovable  property  in  the   posses- 
sion of  the  plaintiff;  and  that  Rim-kanta  divested  himself  of  all   pro- 
prietary right  in  the  estate,  yet  the  said  deed  specifies  two  descriptions 
of  properly,  viz.     ancestral  immovable   property  and  acquired  property, 
real  and  personal :  now  because  no  mention  occurs   in  the  Daya-hkiga 
or  other  law  tracts  of  the  legality  of  an   unequal   distribution   of  an- 
cestral immovable  property,    beyoud    the    authorised   deductions   of  a 
twentieth,  half  a  twentith,  &c.  ;  because   a   father   has   not   uulimited 
discretion  with  respect  to  ancestral   immovable  property,  and   because 
where  the  Ddya-bhiga  upholds  the  validity  of  a  prohibited  gift  or  sale 
it  is  always  understood  as  a  proviso,  that  the  donor  be  vested  with  power 
to  make  such  transfer,  an  unequal  distribution  (over  and  above  the  au- 
thorised deductions  before  alluded  to)  of  ancestral  immovable  property 
cannot  be  maintained  as  valid.     If  the  father  make  an  unequal  distribu- 
tion among  his  sons  of  his  own  Acquisitions,  his  motive  must  be  looked 
into-    If  he  were  actuated  by  the  desire  of  giving  more  to  one  son  as 
a  token  of  esteem  on  account  of  his  good  qualities,   or  for  his  support 
on  account  of  a  numerous  family,  or  through  compassion  by  reason  of 
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his  incapacity,  or  through  favor  by  reason  of  his  piety,  such  distribution 
is  valid  and  must  be  upheld.  But  if  such  distribution  were  made  by 
the  father  through  perturbation  of  mind  occasioned  by  disease  or  the 
like,  or  through  irritation  against  any  one  of  his  sons,  or  through 
partiality  for  the  child  of  a  favourite  wife,  it  cannot  be  upheld ;  and 
the  reason  is,  because  it  is  not  only  not  conformable  to  law  but  it  does 
not  fall  under  the  provision  of  the  Ddya-bhaga  making  a  gift  valid 
even  though  prohibited,  as  that  provision  presupposes  a  power  in  the 
donor,  and  as  a  father  under  the  circumstances  above  mentioned,  has 
been  declared  to  have  no  power  in  the  distribution  of  the  estate. 

Authorities : — 

1st.  Daya-bhAga  : — **  Jaonyavalkta  has  declared,  the  ownership  of 
father  and  son  is  the  same  in  land  which  was  acquired  by  his  father, 
or  in  corrody,  or  in  chatties.  The  meaning  of  the  above  is  asset  forth 
by  Dhareshwara :  '  A  father  giving  allotments  at  his  pleasure  has  equal 
ownership  with  his  sons  in  the  paternal  grandfather's  estate.  He  is 
not  privileged  to  make  an  unequal  distribution  of  it  at  his  choice,  as 
ke  is  in  regard  to  his  own  wealth/' 

2nd.  VisHKU: — ''When  a  father  separates  his  sons  from  himself, 
his  will  regulates  the  division  of  his  own  acquired  wealth ;  but  in  the 
estate  inherited  from  the  grandfather,  the  ownership  of  father  and  son 
is  equal.'' 

3rd.  Daya-krama-sangraha : — "  A  father  has  not  the  power  to 
make  an  unequal  distribution  of  ancestral  property,  consisting  either 
of  land,  or  a  corrody,  or  slaves,  even  though  any  of  the  causes  before 
mentioned,  namely, — the  superior  qualifications  of  one  particular  son 
&c.  should  exist,  and  the  text  of  Jagnyavalkya  which  declares, '  the 
ownership  of  father  and  son  is  the  same  in  land  which  was  acquired, 
by  his  father,  or  in  a  corrody,  or  in  cliattles,'  is  intended  to  restrain 
the  exercise  of  the  father's  will,  for  it  is  impossible  that,  according  to 
the  literal  meaning  of  the  text  (prescribing  equal  ownership  between 
father  and  son)  sons  should  have  ownership  therein  so  long  as  the  fa- 
ther, the  owner  of  the  ancestral  property,  continues  to  survive." 

4th.  Daya-bhiga : — *'  Among  his  sons  a  father  may  make  distri- 
bution, either  by  giving  to  the  first  bom  or  withholding  from  him  the 
deduction  of  a  twentieth  part*  of  the  grandfather's    estate.     But  if  he 

*  Vidt  partitlott  among  Wrotb«rc, 
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make  an  uneqaal  distribation  of  his  own  acquired  wealth,  being  deai* 
roaa  of  giving  more  to  one  son  as  a  token  of  esteem,  or  for  his  support 
on  accoont  of  a  numerous  family,  or  through  compassion  by  reason 
of  his  incapacity,  or  through  favour  by  reason  of  piety,  *he  father  so 
doing  acts  lawfully." 

5th.  Diya-bhaga : — *'  But  the  following  text  of  Narada  :  '  A  father 
who  is  afflicted  with  disease,  or  influenced  by  wrath,  whose  mind  is 
engrossed  by  a  beloved  object,  or  who  acts  otherwise  than  the  law 
ptrmits^  has  no  power  in  the  distribution  of  his  estate,'  relates  to  a 
case  where  the  father  through  perturbation  of  mind  by  disease  or  the 
like,  or  through  irritation  against  any  one  of  the  sons,  or  through 
partiality  for  the  child  of  a  favourite  wife,  makes  a  distribution  not 
conformable  to  law.'' 

The  answer  delivered  by  Shobhd  Skastri,  the  other  Pandit,  to  the 
first  question,  was  as  follows  : — 

It  is  assumed  that  the  deed  of  partition  executed  by  Ram-kAnta  in 
favour  of  the  defendants,  is  a  legal  and  valid  instrument :  but  it  is  at 
the  same  time  stated  that,  during  his  life-time,  those  in  whose  favour 
it  had  been  executed  did  not  obtain  possession  of  their  respective  al- 
lotments. This  circumstance  was  occasioned,  it  appears,  from  Rim^ 
k6aUi^9  inaUlity  to  give  possession  in  consequence  of  the  opposition 
shown  by  the  plaintiff.  The  deed  of  partition,  however,  sufficiently 
demonstrates  the  relinquishment  of  right  on  the  part  of  Rim-kdnta, 
and  extinction  of  property  with  regard  to  the  estate  in  question,  the 
title  to  which  became  consequently  vested  in  those  in  whose  favour 
the  deed  of  partition  was  executed.  And  as  the  want  of  possession 
by.  those  persons  did  not  proceed  from  neglect,  their  title  remains 
unimpeached,  nor  can  any  interval  of  time,  under  such  circumstances, 
annul  their  privilege  of  taking  possession  of  their  respective  allot- 
ments. The  deed  of  partition  must  therefore  be  upheld  as  valid  and 
binding  on  the  parties. 

The  following  is  one  of  the  authorities  cited  in  support  of  the  above 
opinion. 

Vbihasfati  : — ''The  omission  to  interfere  by  the  owner,  even  though 
possemon  has  been  held  by  the  adverse  party  for  three  successive 
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generations  in  his  presence,  will  not  avail  against  him^  provided  there 
exist  some  good  cause  for  bis  non-interference>  nor  urili  posseasion 
held  for  the  same  length  of  time  by  a  person  standing  within  the 
degree  of  relationship  (to  the  owner)  termed  the  Sapinda  or  Sakuiya, 
avail  aginst  the  owner. 

The  answer  delivered  by  Shobha  Shdsiri  to  the  second  question  was 
to  the  following  effect : — 

The  deed  of  partition  under  the  circumstances  specified  in  the  in- 
terrogatory  is  invalid  and  not  binding  on  the  parties  mentioned  in  it, 
as  far  as  it  goes  to  make  an  unequal  distribution  of  the  ancestral  im- 
movable property,  but  as  far  as  it  relates  to  the  property  acquired  by 
Rdm-kdnta  it  must  be  upheld  as  valid  and  binding  on  the  parties  con- 
cerned :  because  a  man  is  vested  with  full  authority  over  his  own 
acquisitions,  which  authority  is  defined  to  consist  in  the  power  of 
aliening  it  at  pleasure.  It  must,  however,  be  observed  that,  where  a 
father  makes  an  unequal  distribution  of  his  own  acquired  property  by 
reason  of  any  one  of  the  legal  causes,  such  as  the  greater  filial  piety 
of  one  son,  his  having  a  numerous  family,  incapacity,  ftc.  &e.  he  (the 
father)  does  not  incur  the  guilt  attaching  to  a  transgression  of  the  law  ; 
but  if,  on  the  other  hand,  he  make  such  unequal  distribution  by  reason 
of  hia  mere  arbitrary  will  and  uninfluenced  by  any  one  of  the  causes 
above  mentioned,  then,  (as  in  the  case  of  a  gift  against  which  a  pro- 
hibition exists)  he  incurs  the  guilt  occasioned  by  an  infringement  of 
the  law;  but  the  distribution  must  be  upheld,  as  valid  and  binding  on 
the  parties  whom  it  concerns.  This  constitutes  the  difference.  Bnt 
as  the  father  has  not  full  authority  (as  defined  above)  over  the  ances« 
tral  immovaUe  property,  any  distribution  he  may  make,  other  than 
that  which  the  law  directs,  must  be  considered  invalid,  and  not  bind- 
ing on  the  parties  concerned. 

Authorities :  — 
1st.  Daya-bhaga: — "  So  Vishnu  says :  ^  When  a  father  separates 
his  sous  from  himself,  his  will  regulates  the  division  of  his  own  acquir- 
ed wealth:  but  in  the  estate  inherited  from  the  grandfather  the 
ownership  of  father  and  son  is  equal.'  This  is  very  clear.  When  the 
father  separates  his  sons  from  himself,  he  may  by  his  own  choice  give 
them  greater  or  less  allotments  if  the  wealth  were  acquired  by  him* 
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self,  but  not  so  if  it  were  property  inherited  from  the  grandfather^  be- 
cause they  have  an  equal  right  to  it.  The  father  has  not  in  such 
case  an  unlimited  discretion/^ 

2nd.  Daya-bhagai — ''But  if  he  make  an  unequal  distribution  of 
hi.^  oirn  acquired  wealth,  being  desirous  of  giving  more  to  one  as  a 
token  of  esteem  on  account  of  his  good  qualities^  or  for  his  support 
on  account  of  a  numerous  family,  or  through  compassion  by  reason 
of  his  incapacity,  or  through  favour  by  reason  of  his  piety,  the  father 
so  doing  acts  lawfully.  Jagntavalkta  declares  that :  ''  A  lawful  dis- 
tribution made  by  the  father  among  sons,  separated  with  greater  or 
less  allotments,  is  pronounced  valid/^  So  Vrihaspati  :  ''  Shares  which 
have  been  assigned  by  a  father  to  his  sons,  whether  equal,  greater, 
or  JesB,  should  be  maintained  by  them  ;  else  they  ought  to  be  chas* 
tised."  Nakada  likewise :  **  For  such  as  have  been  separated  by  their 
father  wilh  equal,  greater,  or  less  allotments  of  wealth,  that  is  a  law- 
ful diatribatioii;  for  the  father  is  lord  of  alL^'  Since  the  circumstance 
of  the  Cither  being  the  lord  of  all  the  wealth  is  stated  as  a  reason,  and 
that  cannot  be  in  regard  to  the  grandfather's  estate,  an  unequal  dis- 
tribution made  by  the  father  is  lawful  only  in  the  instance  of  his  own 
acquired  wealth.'^ 

3rd.  Daya-bhiga : — ^'  The  father  has  ownership  in  gems,  pearls, 
and  other  movables,  though  inherited  from  the  grandfather  and  not 
recovered  by  him,  just  as  in  his  own  acquisitions,  and  has  power  to 
distribute  them  unequally,  as  Jaonyavalkya  intimates :  '  The  father 
IB  master  of  the  gems,  pearls,  and  of  all  (other  movable  property ;)  but 
neither  the  father  nor  the  grandfather  is  so  of  the  whole  immovable 
estate/' 

From  the  above  conflicting  opinions  of  the  Pandits,  and  the  autho* 
rities  cited  in  support  of  them  respectively,  it  will  appear  that  they 
differed  in  two  essential  points ;  the  first  Pandit  asserting  that  a  title 
under  which  there  had  not  been  occupancy,  is  of  no  avail ;  and  the 
second  contending  that,  to  have  this  operation,  the  non-occupancy  must 
be  proved  to  have  arisen  from  the  wilful  neglect  of  the  party  assuming 
the  title :  the  first  Pandit  also  holding  that  an  unequal  distribution 
made  by  a  father  of  his  own  acquired  property  among  his  sons,  cannot 
be  binding  on  them,  unless  the  father  in  making  such  unequal  distri- 
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bution  had  been  influenced  by  some  of  the  motives  which  the  law 
enumerates  as  sufficient  to  authorise  it ;  the  other,  on  the  contrary 
considering  such  unequal  distribution  to  be,  though  a  sinful  act,  valid 
and  binding  on  the  parties  concerned.  The  chief  Judge,  after  in- 
specting  these  opinions,  gave  notice  to  the  parties  that  a  fort-night 
should  be  allowed  them,  previously  to  a  final  decision  with  a  view  of 
affording  them  an  opportunity  of  adducing  proofs  of  the  accuracy  of 
the  doctrines  maintained  by  the  PandUs  in  favor  of  their  respective 
claims. 

Accordingly  proofs  and  objections  were  filed  by  all  parties. 

It  being,  however,  satisfactorily  ascertained  from  the  replies  of  the 
Pandits  to  the  first  interrogatories,  that  the  deed  of  partition  executed 
by  Rdm-kAnia  was  in  several  respects  illegal ;  the  necessity  of  ascer- 
taining the  relative  accuracy  of  the  conflicting  opinions  of  the  Pandits 
delivered  in  reply  to  the  queries  subsequently  put  to  them^  was  in  this 
ease  superseded.  In  those  queries  it  was  hypothetically  assumed,  for 
the  reason,  already  stated,  that  the  deed  of  partition  was  legal,  and 
had  been  carried  into  effect  during  the  life-time  of  Ram-kAnta ;  which, 
from  the  admission  of  all  parties  and  of  Rim-'kdnta  himself  in  the 
petition  presented  by  him  to  the  Sudder  Dewanny  Adawlut  against 
the  attachment  ordered  by  the  provincial  Courts  was  certainly  not  the 
case.  Considering,  therefore,  the  deed  of  partition  (which  was  never 
carried  into  effect)  to  be  invalid,  and  not  binding  on  the  parties  men- 
tioned in  it,  the  senior  Judge  concurred  in  the  opinion  expressed  by 
the  second  Judge ;  and  a  final  decree  was  passed  accordingly  in  con- 
formity to  that  opinion.*— S.  D.  A.  R.  Vol.  II.  pp.  201—215. 

*  Although  the  Pandits  of  the  Sudder  Dewaony  Adawlut  h&ye  differed  upon  tome 
pointt  in  their  Vycwastht^t  delivered  in  this  case,  yet  they  concur  in  opinion  that  a  father, 
in  the  partition  of  ancestral  fbmovahle  property  amongst  his  sons,  is  not  author  ised  by  the 
anthoritiesofEUndu  Law,  whfchare  admitted  to  prevail  in  the  province  of  Bengal,  to 
make  any  unequal  distribution  of  such  property,  beyond  a  twentieth  part,  in  favor  of  the 
eldest  son.  Chatttrbhuj  states  on  this  point,  that  '*  because  no  mention  occurs  intiie 
Ddtf«hhh^Sf<*  <>'  ^^^^  ^^  tracts,  of  the  legfility  of  an  unequal  distribution  of  ancestral 
immovable  property,  beyond  the  authorised  deductions  of  a  twentieth,  half  a  twentieth 
4ro.$  because  a  father  has  not  unlimited  discretion  with  respect  to  ancestral  immovablt 
property ;  and  because  where  the  Ikfytt-hh^^ga  upholds  the  validity  of  a  prohibited  gift  or 
sale,  it  is  always  understood  as  a  proviso  that  the  donor  be  vested  with  power  to  make  such 
transfor  ;  an  unequal  distribution  (over  and  above  the  authorised  deductions  before  allud- 
ed to)  of  snoettna  immoTmble  property,  cannot  be  raaintiined  as  Tfdid."    In  Uk»  manner 
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FATHEB*3  SHARE  IN  TUB  SOM*S 
ACQUISITIONS. 

Uespecting  this  the  Dhya-bhiga  says : — ''  The  father  has  a  double  share 
even  of  the  property  acquired  by  his  own  son.  For  the  expression  is 
general :  *  Let  him  reserve  two  shares ;'  or  *  he  may  take  two  shares.' 
KattItana  declares  it  very  explicitly :  '  A  father  takes  either  a  double 
share^  or  a  moiety  of  his  son's  acquisition  of  wealth.'  Here  the  fa- 
ther has  a  moiety  of  the  goods  acquired  by  his  son  at  the  charge  of 
his  estate ;  the  son^  who  made  the  acquisition^  has  two  shares  and  the 
rest  take  one  share  each.  But  if  the  father's  property  have  not  been 
used,  he  has  two  shares ;  the  acquirer  as  many ;  and  the  rest  are  ex- 
cluded firom  participation.  Or  else^  a  father^  endowed  with  knowledge 
and  other  excellenciesy  has  a  right  to  a  moiety.  A  father  destitute 
of  soch  qualities  has  a  double  share  in  right  merely  of  his  paternity. 
Thereforei  the  meaning  of  the  text  is,  that  a  father  may  reserve  for  him- 
self two  shares  of  wealth  which  has  descended  in  succession  (from  ances- 
tors^) or  of  tiiat  which  has  been  acquired  by  his  son.  He  is  not  entitled 
to  more,  however  desirous  of  it  be  may  be — Z>a.  bhL  pp.  46 — 49. 

The  explanation  of  the  above  as  given  by  Sri^kmhna  Tarlalan- 
lira  is  as  folbws  : — ''  This  declaration  of  the  father's  participation  of 
half  or  a  double  share  in  the  son's  acquisition  on  the  ground  of  his 
bring  and  not  being  endowed  with  excellent  qualities  must  be  known 
in  the  case  of  participation  by  many  sons.  But  in  the  case  of  a  ringle 
son,  who  is  the  acquirer,  being  participator,  the  father  shall  have  the 
double  share  if  endowed  with  excellent  qualities,  otherwise  half. 
This  is  the  equitable  diflFerence — to  be  considered  by  the  learned." 
Commentary  on  the  Ddya-bhiga.  Sans.  p.  65. 


Skobk^  ShCHri,ai^T  declaring  <<Uiat  tke  deed  of  p«rtitiaa  exhibited  in  this  canse  is  in- 
TaHd»  and  not  binding  on  the  parties  mentioned  in  it,  at  far  as  it  goes  to  make  an  unequal 
distribution  of  the  ancestral  immoyaUe  property ;"  and  afrer  defining  the  full  authority 
which  a  person  has  over  his  own  acquired  property,  *<  to  consist  in  the  power  of  aliesatiii^ 
italptoasnre,*'  adds,  "as  the  fatiierhas  not  full  authority  (as  defined  abore )  over  the 
ancestral  immovable  property,  any  distribution  he  may  make,  other  than  that  which  the 
law  direots»  must  be  considered  invalid,  and  not  binding  on  the  parties  conoerned." 

The  abore  ooneuring  opinion  of  the  Hindu  law  officers  of  the  Sudder  D  ewanny 
Adawlsi^  which  is  confonned  by  other  Ptmdiit  who  have  been  consulted  on  the 
snbjeoty  appears  to  be  fully  eetablished  by  texts  cited  from  the  DtfyaM^gm,  and  other 
anthoritiea. 
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The  participation  by  many  sons  may  only  take  place  in  the  case  of 
acquisition  being  made  by  the  use  of  the  joint  stock. — The  detail  where- 
of is  as  follows : — 

^  259*  The  father  endowed  with  excellent  qualities  shall  take  half 
]§  of  the  property  acquired  by  the  aid  of  his  funds,  the  acquirer  two 
g  I  shares^  and  the  other  brothers  one  share  each,  while  the  father  not 
^  S  endowed  with  such  qualities  shall  take  two  shares,  the  acquirer 
^  «  two  shares,  and  the  other  brothers  one  share  each  of  the  property  in 
I  g  question. — But  if  the  acquisition  were  made  without  the  adventure 
^  S  of  the  father's  stock, — the  father  endowed  with  the  qualities  shall 
^  take  two  thirds,  and  the  acquirer  one  third,  while  the  father  not 
^      endowed  with  the  qualities  shall  take  half,  the  acquirer  also  half. 

A  260.  The  father  endowed  with  excellent  qualities  shall  take  two 
9  I  shares,  and  the  acquirer  one  share,  while  the  father  not  endued 
^  S  with  such  qualities  shall  take  half,  and  the  acquirer  also  half  of 
«g  J^  the  property  acquired  by  the  aid  of  the  father's  funds.  But  if 
g.g  the  acquisition  were  made  without  the  use  of  the  father's 
«  *  stock,— the  father  endowed  with  the  qualities  shall  take  two 
^  .p  thirds  and  the  acquirer  one  third,  while  the  father  not  endued 
^      with  the  qualities  shall  take  half,  the  acquirer  also  half. 

But  a  father  endued  with  the  required  qualities  not  being  found  in 
the  present  (kali)  age,  now  the  principle  applying  to  a  father  not  endued 
with  the  excellent  qualities  is  alone  in  use.  This  therefore  is  the  decision  : 

^  -,     •  361.    Where  there  are  many  sons,  there,   of   the 

^  *   acquisition  made  with  the  use   of  the  father's  stock, 

two  shares  go  to  the  father,  two  shares  to  the  acquirer,  and  one  share 
goes  to  each  of  the  other  brothers ;  while  of  the  acquisition  made 
without  the  use  of  the  father's  funds,  half  goes  to  him,  and  half  to 
the  acquirer,  the  other  brothers  being  excluded.  But  where  there 
is  but  one  son,  there  the  father  takes  half  of  his  son's  acquisition 
made  with  or  without  the  use  of  patrimony,  and  the  acquirer  takes 
the  remainder. 


♦  Vide.^D<i.  T.  Saru  p.  24;— Coleb.  Dig.  VoL  III.  p.  65. 
As  a  son  partakes  of  wealth  aoqaired  by  his   father,  so  father  is  likewise  entitled  to 
partake  of  property  acquired  mMj  by  hia  son.    This  is  the  only  accurate  exposition,— 
Coleb.  Dig,YoLnLp,W. 
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The  above  decisioQ,  though  prevalent,  does  not  appear  to  be  just, 
inasmuch  as  a  brother's  participation  of  a  share,  in  the  acquisitions 
made  solely  by  the  use  of  the  father's  funds  and  not  his  personal  aid 
also,  it  not  equitable  when  the  father  himself  received  a  half  or  double 
share  of  the  same. 

yvAVAftthA  '  ^^^'     ^^^  father's  receiving  two   shares   relates  to 
^  '    the  acquisition  made  by  a  son  without  the  use  of  his 

(the  fiither*s)  funds,  but  by  the  employment  of  the  brothers'  stock ;  the 
acquirer  also  takes  two  shares,  and,  the  wealth  common  to  all  brethren 
having  been  used,  they  also  are  entitled  to  one  share  each.* — Da. 
T.  Sans.  p.  24. 

j^  |,     •   263.     When  the  property  is  acquired  by^  any  one  son 

^  '  through   his  own  labour  on  his  brother's   stock,  the 

father  shall  in  that  case  have  two  shares,  and  both  his  sons  one  share 
each.  But  if  it  were  acquired  on  his  brother's  stock  and  on  his  own, 
by  bis  own  labour,  the  acquirer  shall  have  two  shares,  the  father  two 
shares,  and  be,  who  supplied  funds,  shall  have  one :  and  in  both  cases 
the  rest  of  the  brethren  shall  be  excluded  from  participation.*  (Coleb. 
Dig.  Vol.  Ill,  p.  57.) 

V\rtLxrsisd''hA'^  ^^'     ^^^^  *  property  has  been  acquired  with  the 
^  '  aid  of  the  father's  funds  and  personal  labour,  there  a 

moiety  belongs  to  the  father,  two  shares  goe  to  the  acquirer,  and 
one  to  each  of  the  other  brothers. 

"  The  brethren  participate  in  that  wealth  which  one  of  them  gains 
by  valour  or  the  like,  using  any  common  property  either  a  weapon  or 
a  vehicle."  In  expounding  this  text  of  Y yasa,  Raghu^nandana  says  : 
'  brethren,  are  merely  an  instance  from  which  uncles  and  the  rest 
should  be  also  understood.  There  is  equal  reason  why  sons,  grandsons, 
and  great  grandsons  in  the  male  line  shall  share  in  the  reversion  of 
the  property  belonging  to  the  common  ancestor ;  and  so  does  the 
great  grandson  in  the  male  line ;  for  the  son  of  a  son  also  belongs  to 


*  A  &ther  shall  take  two  shares  out  of  the  property  acquired  by  his  son  through  the 
use  of  wealth  common  to  all  the  brethren  and  without  employing  the  several  property 
of  the  father. — Raght^nandana,  Coleb.  Dig.  Vol.  IlL  p.  54. 

J?<i^*«-naik/ana—"  When  the  brothers*  stock  was  employed,  the  father  shall  have 
two  sharea,  the  acquirer  two  shares,  and  the  rest  one  eacU;  and  that  wenw  accurate. — 
Ibid,  p.  W. 
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his  ancestor,  as  the  skve  of  a  slave  belongs  to  the  master :  this  is  also 
reasonable.  If  therefore  property  be  acquired  by  the  son  of  a  son 
tlirough  supplies  from  his  grandfather's  estate,  the  grandfather  shall 
have  half,  the  uncles  and  the  rest  a  share  each,  and  the  grandson,  who 
acquired  the  property,  two  shares  :  but  if  no  supplies  were  received  from 
the  grandfather's  estate,  the  uncles   and  the  rest  shall  not  participate.* 

VxrfLxrtkAi-'hsL^  ^^^'    '""^^  paternal    grandfather    does  not  partake 
^  '  of  the  wealth  acquired  by  his  grandsons  whose  own 

father  is  living,  but  that  father  alone  (does  participate.)* 

jj  fli    ^  ^^^'    ^^'  however,  the  acquisition  was  effected  by  the 

^  '  use  of  his  funds,  the  paternal  grandfather  may  take 

one  share  in  proportion  to  the  wealth  (employed.)* 

V^rATTfUKf  liA.^  277.    In  the  case  of  an  acquisition  made  by  the  son 
^  *  of  a  daughter,   should  the  property  of  the  maternal 

grandfather  have  been  employed,  he  shall  take  a  share  proportionate 
to  the  capital  used ;  and  the  maternal  uncles  and  the  rest  ahall  have 
no  shares.  But  if  the  acquisition  were  made  without  such  use  of  pro- 
perty, the  maternal  grandfather  shall  have  no  share.* 

Legal  opinion  admitted  by   the  sudder  court,  and  examined  and 
approved  oj  by  Sir  William  Macnaghten. 

Q.  A  man  had  four  sons,  the  eldest  of  whom  died  before  his  father, 
leaving  two  sons,  to  whom  he  bequeathed  by  will  certain  self-acquired 
property.  The  father  and  three  brothers  of  the  deceased  severally 
claimed  share  of  the  property  so  bequeathed.  Supposing  the  deceased 
to  have  acquired  the  property  solely  by  his  own  funds  and  personal 
exertions,  in  this  case,  are  all  the  claimants  entitled  to  share  such 
acquisitions ;  and  if  so,  in  what  proportion  ?  On  the  other  hand,  suppos- 
ing the  property  to  have  been  acquired  with  the  aid  of  the  father's  funds 
and  labour,  in  this  case  too,  how  will  the  property  be  divided  among  the 
individuals  in  question  ?  What  is  the  law  as  to  their  right  of  sharing 
the  property,  whether  living  together  or  separately  in  respect  of  food? 
Property  acquired  R.  Of  the  four  brothers,  if  one  (whether  he  lived 
^^^''^^'''S^^^'^l  joi^^ly  ^th  the  rest  or  separately  in  respect  of  food) 
of  his  father's  funds     bequeathed  his  self-acquired  property  to  his  two  sons 

and  labour,  wiU  on  ^  ^  ...  .^    , 

partition  be   made     and  died   before  his  father ;   m  this  case,  if  the  pro- 

which^vewiUgoto     pcrty  have  been  acquired  with  the  aid  of  the  father's 

«  Coleb.  Dig.  Yol  IIT,  pp.  50— W, 
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^e  ^^H^^^rJSi     ^^^^^  ^^^  personal  labour,  a  moiety  of  such  acquisi- 

CM  lo  each  of  h»     tions  belongs  to  the  father,  and  the  other  half  will  be 
brotlieri:  ifacqair-  , 

•d  wHiHMft  sny  aid.  made  mto  five  parts,  of  which  two  will  go  to  the  ac- 
^J^US^^l  V^^^^^^  ^^  ^»e  to  each  of  the  three  brothers :  suppo- 
md  tbe  aoquiror  gi^g  the  property  to  have  been  acquired  without  the 
aid  of  the  father's  funds  or  labour,  in  such  case  the 
brothers  have  no  right  to  any  share,  but  the  father  is  entitled  to  a 
moiety.  In  both  cases,  the  acquirer's  sons  are  entitled  to  the  portion  to 
which  their  father  was  entitled.  This  opinion  is  conformable  to  the 
BayaJihiga,  Diya-tattwa,  and  other  authorities. 

Authorities : 

The  text  of  Katyavana  cited  in  the  above  authorities  ; — '^  A  father 
takes  dther  a  double  share,  or  a  moiety,  of  his  son's  acquisition  of 
wealtb." 

''  Here,  the  father  has  a  moiety  of  the  goods  acquired  by  his  son  at 
the  charge  of  his  estate;  the  son  who  made  the  acquisition,  has  two 
shaieB ;  and  the  rest  take  one  a  piece.  But,  if  the  father's  estate  have 
not  been  used,  he  has  two  shares  ;  the  acquirer,  as  many  ;  and  the  rest 
are  excluded  from  participation.'^ — The  Ddya-bhaga. 

Sudder  Dewanny  Adawlut. — Macn.  H.  L.  Vol.  II.  Case  18,  pp. 
163,  164. 

Sir  William  Macnaghten  writes  :  ''According  to  the  law  of  Bengal,  the 
father  may  make  an  unequal  distribution  of  property  acquired  by 
himself  exclusively  as  well  as  of  movable  ancestral  property,  and  of 
property  of  whatever  description,  recovered  by  himself,  retaining  in 
his  own  hands  as  much  as  he  may  think  fit ;  and  should  the  dis- 
tribution he  makes  be  unequal,  or  should  he  without  a  just  cause 
exclude  any  one  of  his  sons,  the  act  is  valid  though  sinful.  Accord- 
ing to  Jimita-v&hana,  Raghu-nandana^  Srikrishna,  and  other  Bengal 
authors,  when  partition  is  made  by  a  father,  a  share  equal  to  that  of  a 
son  must  be  given  to  the  childless  wife,  not  to  her  who  has  male  issue  ; 
that  where  he  (the  father)  reserves  a  large  portion  for  himself,  his 
wives  are  not  entitled  to  any  specific  share,  but  must  be  maintained 
by  him ;  and  that  where  unequal  shares  are  given  to  sons,  the  average 
of  the  shares  of  the  sons  should  be  taken  for  the  purpose  of  ascertain, 
ing  the  allotments  of  the  wives/'  (Vol.  I.  pp.  44,  47,  &  49.) 
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Tbeae,  however,  are  not  quite  correct  and  accurate  as  regards  the  doc- 
trine of  the  Bengal  school,  as  will  be  found  on  reference  to  the  Vpava. 
ffth&s  Nos.  230—286  &  240  &  18},  and  their  corroborative  authorities 
nnd  remarks,  all  of  which  are  the  doctrines  of^  and  almost  all  of 
which  are  quoted  from,  the  authorities  alluded  to  by  the  learned 
gentleman. 

SECTION  II.— PARTITION  BY  BROTHERS. 

THE  PBRIOD   OF    SUCH    PARTITION. 

^  268.  If  the  father's  right  of  property  be 
VyavaStJia  •  annulled  by  death,  degradation  for  sin,  disre- 
gard of  temporal  matters,  or  by  the  quitting  of  the  condition  of 
a  householder,*  or  if  the  father  chooses  while  his  right  still 
subsists,  the  sons  become  entitled  to  partition :  from  that  time 
therefore,  does  the  period  of  partition  commencef. 

y  269.     However,  partition  is  not  lawful,  while 

Vyavastha .  ^j^^  j^^^jj^^^^.  j.^^^  (a)_Drf.  bhd.  pp.  54—56. 

(a).  That  is,  such  partition  is  unlawful  in  respect  of  religious 
duties,  and  is  only  lawful  in  respect  of  property. — See  Coleb.  Di^. 
Vol  III.  p.  78. 

•     .  x^       • .  For  brethren  a  common  abode  is  ordained  so  long  as 

^*  both  parents  live  :  but  after  their  decease,  religious 
merits  of  separated  brethren  increase. — ^Vyasa.  After  the  death  of  the 
father  and  mother,  the  brothers,  being  assembled,  will  equally  divide 
the  paternal  estate ;  for  they  have  not  power  over  it  while  they  (parents) 
live.  MiVNc.     Ilowevor, — 

_  4.-U   ^  ^^^'     ^^*^  *^^  mother's  consent,  the  partition 

VyavastHa .  ^  lawful.— Drf.  bhd.  p,  57. 


♦  Vide  ante,  pp.  9— U. 
t  After  ihe  natural  or  civil  death  of  the  father,  either  let  tiie  sous  live  together,  or  let 
them  divide  the  paternal  eRtftte.  This  alternative  is  pronounced  by  Manu  :—*  Either  let 
them  live  together,  or,  if  they  desire  (separately  to  perform)  religious  rites,  let  thein 
lire  apart  ;  since  religious  duties  nre  multiplied  in  separate  houies.  their  sri^aration  is  tiiere^ 
fore  legal   (and  even   laudable.) 


VYAVASTHA-DARPANA.  453 

The  conditioii ''  and  ▼hen  the  ftisten  are  married'^  does  not  intend  a 
distmet  period,  bat  inculeates  the  necemty  of  disposing  of  them  in 
maniagsw — Di^  bk6*   p.  SI. 

The  alleged  power  of  sous  to  make  a  partition,  when  the  father  is 
incapable  of  business  (by  reason  of  extreme  age,  &c.)  has  been  asserted 
throogh  ignoranoe  of  express  passages  of  law  (to  the  contrary.)  Thus 
HarIta  says :'' While  the  father  lives,  sons  have  no  independent 
power  in  regard  to  the  receipt,  expenditure  and  bailment  of  wealth. 
Bnty  if  he  be  decayed,  remotely  absent,  or  afflicted  with  disease,  let 
the  eldest  son  manage  the  affairs  as  he  pleases.'^  So  Sankha  and 
LiKHiTA  explicitly  declare  :  '*  If  the  father  be  incapable,  let  the  eldest 
manage  the  affidrs  of  the  family,  or,  with  his  consent,  a  youngr  brother 
conversant  with  business.  Partition  of  the  wealth  does  not  take  place, 
if  tbe  father  be  not  desirous  of  it,  when  he  is  old  or  his  mental 
faculties  are  impaired,  or  his  body  is  afflicted  with  a  lasting  disease. 
Let  the  eldest,  like  a  father,  protect  the  goods  of  the  rest ;  for  (the 
support  of)  the  family  is  founded  on  wealth.  They  are  not'independent 
while  they  have  thdbr  father  living,  nor  while  the  mother  survives.'^ 
These  two  passages,  forbidding  partition  when  the  father  is  incapable 
of  business,  or  when  he  labours  under  a  lasting  disorder,  direct  that 
the  eldest  son  should  superintend  the  household,  or  a  younger  son  who 
is  conversant  with  business.  The  text  last  cited,  therefore ;  runs  "  not 
if  the  father  desire  it  not ,"  and  it  was  by  mistake  that  it  was  written 
''  if  he  be  incapable  of  business,  partition  of  the  wealth  takes  place, 
&c/'— Da.   bhi.  pp.  19,  20. 

EXTENT  OF  THE  SHARKS  OF  THE   BROTHERS. 
Two  modes  of  partition  among  brothers  alike  by  class^  are  propound- 
ed :  namely^  either  with  deductions  or  else   an  equal  division.f    The 
deductions  are  of  various  kindii  as   ordained   by   the   different   sages. 
They  are  as  follows  :-— 


*  In  ages  other  than  the  Kali,  brothers  bom  of  a  mother  of  different  class  from  that  of 
the  lather  wera  also  entitled  to  share.  Now  howeyer  it  is  useless  to  state  the  particxUars 
of  tbe  Mme,  inasmuch  as  the  marriage  with  a  girl  of  a  different  class  having  been  pro- 
hibited in  the  KcUi  age,  the  heritable  right  of  a  son  born  of  such  a  girl  is  annulled. 

t  Vide  Dot.  bhi,  p.  61.— DoT.  kra.  sang.  j..    104.— Coleb.  Dig.   Vol.   II.  pp.  546.— «7. 
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Manu  : — ''The  portion  deducted  for  the  eldest  is  twentieth  part  (of 
the  heritage,)  with  the  best  of  all  the  chattels;  for  the  middle 
most,  half  of  that,  or  a  fortieth ;  for  the  youngest,  a  quarter  of  it, 
(or  an  eightieth.)  The  eldest  and  youngest  respectively  take  their  just 
mentioned  portions ;  and  if  there  be  more  than  one  between  them, 
each  of  the  intermediate^  sons  has  the  mean  portion  (or  fortieth.) 
Of  all  the  goods  collected,  let  the  first  bom  take  the  best  article,  what- 
ever  is  most  excellent  in  its  kind,  and  the  best  of  ten  (cows  or  the 
like.)  But,  among  brothers  equally  skilled  in  performing  their  several 
duties,  there  is  no  deduction  of  the  best  in  ten  (or  the  most  excellent 
chattel;  though  some  trifle,  as  a  mark  of  greater  veneration,  should  be 
given  to  the  first  bom.  If  a  deduction  be  thus  made,  let  equal  shares 
of  the  residue  be  ascertained  (and  received ;)  but  if  there  be  no  de- 
duction, the  shares  must  be  distributed  in  this  manner :  '  Let  the  eld- 
est have  a  double  share,  and  the  next  bom  a  share  and  half,  the 
younger  sons  must  have  each  a  share :  Thus  is  the  law  settled/f  A 
younger  son  being  born  of  the  first  married  wife,  after  an  dder  son  had 
been  bom  of  a  wife  last  married,  it  may  be  a  doubt  in  that  case  how 
the  division  shall  be  made.  Let  the  son  bom  of  the  elder  wife  take 
one  most  excellent  bull  deducted  from  the  inheritance;  the  next  ex- 
cellent bulls  are  for  those  who  were  bom  first,  but  are  inferior  on  ac- 
count of  their  mothers,  (who  were  married  last.)  A  son,  indeed,  who 
was  first  born,  and  brought  forth  by  the  wife  first  married,  may 
take  one  bull  and  fifteen  cows ;  and  the  other  sons  may  then  take, 
each  in  right  of  his  several  mother :  such  is  the  fixed  mle.":t 

*  <^(2efe'— That  is,  first  by  birth  among  brothers,  bom  of  mothers  or  step -mother  a 
alike  by  daaa.  Thus  BUnu  :— ''^  Between  sons  bom  of  wives  equal  in  dast  and  without  any 
other  distinction,  there  can  be  no  seniority  in  right  of  the  mother,  the  seniority  ordain- 
ed by  law  is  according  to  the  birth.*'— So  the  eldest  is  the  first  bom  of  all  the  sons  ;  th« 
youngest  is  the  last  bom ;  and  all  the  intermediate  sons  are  middle. 

The  fortieth  part  should  be  computed  on  the  whole  estate,  not  on  the  residue  after 
deducting  a  twentieth  part ;  for  that  is  expressly  declared  by  the  term  '  half  of  that.'  The 
same  should  be  also  affirmed  in  respect  of  the  eightieth  part.— Coleb.  Dig.  Vol.  II.  p«  649. 

t  This  however  must  be  understood  as  applicable  to  the  case  where  the  eldest  and  the 
one  next  to  him  are  endowed  with  learning  and  other  qualities,  and  the  younger  brothers  are 
devoid  of  any  good  quality. — KtUMa  Bhatta, 

X  Thus  Maitu  delivers  four  modes  of  unequal  partition  ;  and  since  partition  cannot 
be  usde  in  four  ways  in  the  same  case,  it  must  be  affirmed  that  he  intends  a  distinction 
according  to  circumstances.  Such  is  the  opinion  of  KuUika  Bhatta,  Chanitthwara,  and 
othem.-^CQleb.  Dig.  Vol  II.  p.  558. 
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\f  ANU  and  Vrihaspati  : — ''  All  the  sons  of  twice  bom  men,  produced 
by  wives  of  the  same  class^  must  divide  the  heritage  equally,  after  the 
Tonnger  brothers  have  given  the  first  born  his  deducted  allotment/' 

VftiHAiPATi : — *'  Two  modes  of  partition  are  expressly  ordained  for  co« 
heirs :  oQe,  in  the  order  of  seniority ;  the  other^  by  allotment  of  equal 
shares*  The  eldest  (or  he)  who  is  pre-eminent  by  birth,  science,  and 
virtaoos  qualities,  shall  receive  two  shares  of  the  heritage ;  the  rest 
shall  share  alike :  but  he  is  venerable  like  their  father.^' 

Yashishta  :' — ''  Partition  of  heritage  among  brothers  shall  be  thus 
made :  the  eldest  shall  take  a  double  share,  and  the  tithe  of  cows  and 
horses ;  the  youngest  shall  have  the  goats  and  sheep,  and  one  house ; 
the  sword  and  other  black  iron,  and  the  furniture  of  the  house,  shall 
belong  to  the  middlemost/* 

VisHyu : — '^et  sons  produced  by  wives  of  equal  class  receive  equal 
shares,  bat  give  the  best  chattel  as  a  deducted  allotment  to  the 
first  bom/' 

Hiaf  TA : — *'  When  a  herd  of  kine  is  to  be  divided,  let  the  rest  of 
the  brethren  give  a  bull  to  the  eldest  brother,  or  give  him  the  best 
chattel,  leaving  to  him  the  images  of  deities  and  the  patrimonial 
house,  let  them  remove  and  erect  other  habitations  :  or  if  they  remain 
in  the  same  court,  the  best  apartment  shall  be  assigned  to  the  eldest, 
and  successively  the  next  best  to  the  others." 

Apastamba  : — *'  In  certain  countries  a  nntna,  a  black  cow,  and  the 
the  black  produce  of  the  earth,  devolve  on  the  eldest  son,  together 
with  the  utensils  of  the  common  father/' 

Sankha  and  Likhita  : — *'  To  the  eldest  son  a  bull  shall  be  given,  to 
the  youngest,  a  house  other  than  the  father's  habitation/' 

GoTAMA : — ''A  twentieth  part  of  the  heritage,  a  pair  (of  kine,)  a  car 
with  beasts  which  have  teeth  in  both  jaws,  and  the  bull  kept  for  impreg 


^  The  right  of  taking  a  double  share  too,  \a  not  confined  to  the  cabo  of  primogeniture, 
Vbikaspati  says;:—*  The  eldest  by  birth,  by  science,  and  by  good  qualities,  shall  obtain 
a  double  share  of  the  h(^rit:tge.'    D^,  bhcC,  p.  39. 
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nation,  shall  belong  to  the  eldest ;  cattle  blind  of  one  eye  or  old,  and 
those  of  which  the  horns  are  broken^  the  tail  hairless,  shall  belong  to 
the  middlemost,  if  there  be  two  or  more  head  of  such  cattle ;  a  ewe, 
some  grain,  iron,  a  hoase,  a  cart  and  yoke,  and  one  of  every  sort  of 
qnadmped,  shall  belbng  to  the  youngest,  the  residue  shall  equaHy  be 
divided.  One  ball  shall  be  the  additional  portion  of  an  eldest  son 
(bom  of  a  wife  last  married,  or  if)  produced  by  the  first  married 
wife,  he  shall  have  a  bull  and  fifteen  cows ;  or  the  same  deduction 
(which  is  granted  to  an  elder  son  bom  of  a  wife  last  mamed>)  shall 
be  received  by  a  younger  son  born  of  an  elder  wife.  Or  the  first  bom 
shall  first  choose  and  take  any  one  chattel,  and  ten  head  of  cattle, 
(and  the  rest  shall  successively  make  a  similar  selection.)*' 

Citing  the  Scripture : — *'  Let  equal  shares  be  given  to  all  without 
distinction,  or  let  the  eldest  deduct  the  most  excellent  cattle ;  or  let 
the  first  born  take  one  of  ten  (cows  and  the  like,)  and  let  the  rest 
share  equally,''  the  text  of  BoudhItana  directs  the  best  chattel  to  be 
given  to  the  eldest,  and  one  out  of  ten  cows  or  other  decade  of  homo- 
geneous things. 

BouDHAYANA  :— "  On  the  death  of  the  father,  the  porticm  of  the 
eldest  son  is,  in  the  order  of  the  four  classes,  a  bull,  a  luM^e,  a  goat, 
and  a  sheep.'' 

Narad  A  : — "To  the  eldest  a  greater  portion  shall  be  given,  a  worse 
(or  inferior)  share  is  ordained  for  the  youngest ;  the  rest  shall  have 
equal  allotments,  and  an  unmarried  sister  shall  also  have  a  portion." 

DsvALA  : — The  mean  portion  (or  fortieth  part)  is  ordained  for  sons 
who  have  equal  pretensions ;  but  let  the  tenth  part  of  the  heritage  be 
given  to  the  eldest  who  conducts  himself  according  to  law." — Vide 
Coleb.  Dig.  Vol.  II.  pp.  546—587. 

Thus  the  deductions  ordaiued  by  tlie  lawgivers  are  so  different  that 
it  is  imposible  to  reconcile  them.  It  appears,  however,  clear  that  they 
may  be  given  according  to  special  circumstances.  It  appears  moreover 
clear  that  those  of  the  brothers  who  are  endowed  with  goood  qualities  are 
alone  entitled  to  deductions ;  as  is  most  explicitly  declared  by  Vbihas- 
PATi : — "  Of  those  sons  he  who  is   endowed  with  science*   and  good 

*  **  Arienoe"— Stttdj  of  Vedag  and  other  branches  of  the  sftcred  literatarc:  and  that  is 
peculiar  to  the  firat  three  classes,  the  hrdChmanrt  and  the  reit. 


not  only  to  deductions  but  also  to  their  shares  in  the  heritage, 
nanifest  from  the  following  passage  of  the  Vivada-bAangarnava : 
greater  share  in  right  of  primogeniture,  comprising  the  twen- 
part  and  soforth^  is  denied  to  an  eldest  son  who  is  not  virtuous, 
e  following  text. — '  All  those  brothers  (whether  first  bom  or 
;er)  who  are  addicted  to  (any)  vice,  lose  their  title  to  inheritance, 
e  as  well  as  primogeniture  is  declared  requisite/  The  eonclu- 
inriTed  at  on  consideration  of  all  the  texts  cited  and  commen- 
\,  &c  is,  that  good  qualities  render  brothers  entitled  to  deduc- 
»  and  that  the  extent  or  proportion  of  such  deductions  is  ordained 
refisrenee  to  priority  or  posteriority  of  birth.  But  in  this  (Kali) 
owing  to  brothers  endued  with  such  qualities  as  entitle  one  to 
rtionaf  being  rare, — 

^  271.  The  allotment  of  deductions  has  at  pre- 
kvB0uIl»  •  ggjjj  become  impliedly  obsolete.  J 

^  272.  But  even  if  there  be  a  brother  entitledf 
bvasuia .  jQ  ^  deduction,  he  cannot  compel  his  brother 
others  to  give  it  to  him. 

ismuch  as  it  is  an  honorific  gift   optional  with  the  other  brother 
9ther8.§ 

wita-vdhana  admits  that  good  qualities  entitle  a  brother  to  a  de- 
on  and  that  the  allotment   thereof  depends   on  the  option  of  the 

*<8eieiicc*'— Stad/ofthe  Vedas  md  other  branches  of  the  secred  literature:  and 
pf^^V**  to  the  fine  three  daases,  thit  BrdhmanoM  and  the  rest. 
The  knowledge  of  the  Vedai,  the  practice  of  the  religions  aotions  ordained  by  the 
aoi  deceiving  a  younger  brother,  as  well  as  other  qualities,  render  one  entitled  to 
«lk».— 5rt-ArMA»a's  commentary  on  the  Mya-bh^ga,  p.  SO. 

X  FidrColeb.  D^.  bhtf,  p.  62 ;— Maon.  H.  L.  Vol  I.  p.  17. 
OoBsaqnently,  the  aUotmeni  of  a  deduction  depends  not  only  on  good  qaaUties  of 
oeiTer  but  also  on  the  option  of  the  glrer. 
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other  brother  or  brothers;  but  he  only  mentions  the  instance  of  the 
eldest  being  entitled  to  a  deduction  of  a  twentieth  part,  and  that  of 
its  allotment  depending  on  the  veneration  of  the  younger  brothers, 
whereas  it  is  manifest  from  the  authorities  cited  that  all  or  any  of  the 
brothers  endowed  with  good  qualities  are  entitled  to  deductions^  and 
that  deductions  are  of  various  kinds.* 

Jagan-n&tha  at  last  says :  ''  At  this  time^  in  our  country  the  practice 
of  deducting  a  twentieth  part  or  the  like  is  almost  wholly  disused,  but 
some  chattel  of  small  value  is  given  to  the  eldest  as  a  token  of 
veneration/^ 

Although  the  eldest  brother  deserves  to  get  something  more  than 
the  other  brothers^  by  reason  of  his  producing  great  spiritual  benefits 
to  his  father  by  delivering  him  from  the  hell  called  put  and  so  forth, 
yet  the  allotment  thereof  is  dependent  on  the  option  of  the  younger 
brothers,  inasmuch  as  it  is  not  ordained  by  any  lawgiver  that  the 
eldest  can  realize  it  by  having  recourse  to  law  in  case  it  be  not  given 
amicably. 

''  In  low  classes  (the  precedence  of  sons  is  regulated)  by  the  good- 
ness of  their  disposition.  Among  twins,  (the  eldest  is  he)  who  is  first 
actually  born/^ — Devala.  '  In  low  classes/  i.  e.  in  servile  tribes  :  by 
the  term  expressed  in  the  plural  number,  mixed  classes,  which  adopt 
the  duties  of  the  servile  tribe,  are  comprehended  (in  the  text.)  Among 
these  precedence  of  seniority  is  regulated  by  conduct  and  good  dis- 
position. Consequently  priority  of  birth  does  not  entitle  the  SAidra 
to  deductions.  Accordingly  Vachaspali  holds  that  Shidraa  have  no 
aditional  portion  in  right  of  seniority  of  birth.  Manu  also  says:  — 
''  For  a  Skidra  is  ordained  a  wife  of  his  own  class,  and  no  other :  all 
produced  by  her  shall  have  equal  shares,  though  she  have  a  hundred 
sons.*'  From  the  words  '  equal  shares'  he  refers  that  no  deduction 
shall  be  made  in  right  of  primogeniture.  ''Of  those  sons,  he  who  is 
endowed  with  science  and  good  qualities  is  entitled  to  receive  a  greater 
portion.*'  If  it  be  alleged  that  as  this  text  of  Vriuaspati  has  a 
general  import  regarding  deductions,   why  should   not  the  Skidrat  be 

•  This  is  affirmed  bj  Jagan-n^tha  himself  thus:  ''  a  deduction  of  a  twentieth  part, 
ftc.  is  allowed  by  other  brothers  through  aflfeotion  and  to  preseire  due  respect,  b^esnse 
the  elder  brothers  are  venerable.  Such  deduction  ooncems  however  the  elder  brothtis  who 
are  esdaed  with  Tirtoe.— Celeb.  Dig.  Vol  II.  p.  521. 
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entitled  to  dedactions  on  accoant  of  good  qualities  ?  The  reply  is : 
no,  they  cannot  be,  inasmuch  as  they  cannot  be  endowed  with  sodi 
qoaHties**   Consequently^ — 

^  273.     Deduction  is  never  allowed   among  the 

Vyavastha .  ^^„.^^^, 

This  opinion  of  Raghthnandana  is  precise. — See  Da.  T.  p.  56. 

In  ages  other  than  the  Kali,  unequal  partition  was  made  among  the 
brothers  according  to  the  seniority  of  their  mothers  in  respect  of  class- 
es. But  in  the  present  {Kali)  age,  the  heritable  right  of  a  son  bom  of 
amotherof  a  different  tribe  (from  that  of  father)  having  become  ex- 
tinet  in  consequence  of  prohibition  of  marriage  with  a  girl  of  a  different 
tribe,  that  unequal  distribution  is  become  wholly  obsolete. 

**  If  there  be  many  from  one,  alike  in  number,  and  in  class,  but 
bom  of  rival  mothers,  partition  must  be  made  by  them  according  to 
laws,  by  the  allotment  of  shares  to  the  mother.** — VaiHASPATi.  ''If 
there  be  many  sons  of  one  man,  by  different  mothers,  but  equal  in 
number,  md  alike  by  class,  a  distribution  among  the  mothers,  is  ap- 
proved.*'— ^VrisA.  The  distribution  if  made  according  to  these  two 
texts  cannot  also  be  tantamount  to  unequal  partition,  inasmuch  as 
partition  is  directed  to  be  made  if  the  number  of  the  sons  born  of  one 
mother  of  the  same  class  be  equal  with  that  of  the  sons  born  of  each 
of  the  (other)  wives  of  their  father :  so  that,  after  dividing  the  estate 
with  reference  to  their  mothers,  if  the  sons  subdivide  it  according  to 
their  own  numbers,  there  is  equal  partition  in  the  end.  Had  the 
above  partition  been  directed  even  where  the  number  of  the  sons  born 
of  each  mother  was  unequal,  then  there  would  be  apprehension  of  un- 
eqnal  partition;  but  such  apprehension  is  removed  by  Vrihaspati 
himself,  thus  :  ''  Among  the  brothers  who  are  equal  in  class,  but  vary 
in  r^^ard  to  the  number  (of  sons  produced  by  each  mother)  the  shares 
of  the  heritage  are  allotted  to  the  males,  (not  to  their  mothers/') 

Jagan-fiAiha  says : — 'That  rule  directs  partition  to  be  made  among 
the  brothers  through  the  medium   of  their  mothers,  wheu  the  number 


^  Tha  qualities  which  entitle  one  to  dodacted  allotmenti  are:  knowledge  of  the 
r«dSM,  practice  of  the  religious  acts  ordained  by  the  VecUu,  not  deceiving  a  younger  bro- 
iter,  and  the  like.  (Commentary  on  the  Dctya-hfufga.  Sant,  p.  SO.)  But  the  Sh^droiut 
loC  qualified  or  allowed  to  study  the  Ved«u.-^SeB  Coleb.  Dig.  Vol.  II.  pp.  678,679. 
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of  sons  by  the  several  mothers  is  eqasl^  to  aToid  the  trouble  of  dis- 
tribating  a  Terj  great  number  of  shares.  And  when  the  subdivision 
is  made^  every  son  receives  an  equal  share.  This  has  been  ofdained 
by  Vrihaspati  to  facilitate  partition :  There  is  no  real  difference/* 
This  appears  to  be  reasonable.     Consequently, — 

,     .  274.     In   the   present  age,    the  shares  of  the 
'^y»'»8«»    brothers  ^ireeA 

A  f  li  >  After  speaking  of  a  father^  HiairA  says :  "  If  he  be 
^ '  dead,  the  partition  of  inheritance  should  be  made 
equally.'^  So  Usanas  says :  "  The  distributicm  among  brothers  born 
of  women  of  the  same  tribe  is  ordained  to  be  made  equally."  So  also 
PoiTHf  NASI  says  :  *^  When  the  paternal  inheritance  is  to  be  divided, 
the  shares  shall  be  equal.''  Jagnyavalkya  too  declares :  ''  Let  the 
sons  divide  equally  the  effects  and  the  debts^  after  the  death  of  both 
parents.'^t 

^^  ^  275.     In  a  partition  made  between  imrasa  and 
y     as  na .  ^^^^^^^  g^^g^  ^y^^  ourasa  son  has  two  shares, 

and  the  adopted  son  (who  must  be  of  the  same  class  with  his 
father)  takes  one  share. — Dd.  Kra.  sang,  p.  110. 

^  276.    The  grandsons  whose  father  is  dead,  and 

y     apSina .  ^j^^  ^^^^^  grandsons  whose  father  and  grand- 

fhther  are  dead,   are  respectively  entitled  to  shares   of  their 

father  and  grandfather  (whom  they  represent ;)  and  not  to  shares 

with  reference  to  their  number. 

Aiifli       '•«-  ^'     "  Should  a  son  die  before  partition,  his  son  shall 

^ '  ,  be  made  partaker  of  the  estate,  provided  he  has  not 
received  from  his  grandfather  property  sufficient  for  his  support.  He 
shall  receive  his  father's  share  from  his  uncle  or  his  (imcle's)  son ;  and 
the  same  proportionate  share  shall  be,  according  to  law,  allotted  to  all 
the  brothers ;  (or  if  that  grandson  be  also  dead)  let  his  son  take  the 
share;  beyond  him  (lineal  succession)  stops.''* — Jagnyavalkya.  If 
there  be  many  sons   of  the   deceased   (son,)   their   father's  share  only 

•  Coicb.  Die:.  Vol.  II.  p.  675;  Vol  III.  p.  110 
t  Sm  DiT.  b hit.  pp.  «j.62. 
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(and  no  move)  tlioald  be  tabdrridad  an4  idlotted  amongst  them.  In 
like  manner,  on  the  eztinetion  of  right  of  the  (late)  owner's  grandson^ 
hia  (the  latter'a)  ahare  only  ahaU  be  taken  by  his  sons  (the  great 
grandsons  of  the  late  owner.)* — Dd.  71  pp.  11&51. 

Ck>n8eqnentlyy  if  the  grandsons,  having  received  allotments  from  the 
paternal  grand&iher  in  his  life  time,  reside  apart^  and  their  unoles 
remain  nnited  with  their  own  father,  in  that  case^  when  these  make  a 
second  partition,  the  grandsons  shall  have  no  share.  However,  grand- 
ions  are  entitled  to  obtain  partition  of  that  property  which  had  be- 
longed to  tiieir  paternal  grandfather.— Coleb.  Dig.  Vol.  III.  p.  88. 

n.  Bnt  to  grandsons  by  different  fathers  shall  be  allotted  the  por- 
tiona  of  their  respective  £athers.t  —  J  aontatauta  . 

If  one  of  the  co-heirs,  through  confidence  in  his  own  ability,  decline 
to  take  his  share  of  the  property  inherited  from  his  father,  grand&ther, 
or  other  ancestor,  something  should  be  given  to  him,  be  it  only  m 
prastka  of  rice^  on  his  separation,  for  the  purpose  of  obviating  any 
fhtiure  cavil  on  the  part  of  his  son  or  other  heir*  Thus  Manxt  says : 
'  If  any  one  of  the  brethren  has  a  oompetence  from  his  own  occupation 
and  desirea  not  the  property,  he  may  be  debarred  from  his  share, 
giving  him  some  trifle  in  lieu  of  a  maintenance.'  So  Jagntavalkta  :— 
'  The  aqparation  of  one  who  is  able  to  aupport  himaelf,  and  is  not 
deairons  of  participation,  may  be  completed  by  giving  aome  trifle/ 
Dd.  Ud.  p,  62. 


*  Consequentlj,  if  brethren  live  tosether  after  the  death  of  their  lather,  a  brother 
ahsU  reoebe  a  ahare  when  partition  ii  subaeqnentlj  made ;  or  ahonld  one  of  the  brothera 
dia  bsfiire  hia  Cither,  kia  son  ahall  take  hia  share ;  ahoold  he  also  die  before  hie  grandfa- 
fhafy  Ilia  §aa  shall  receiTe  the  share :  and  if  this  last  also  be  dead,  hie  son  shall  not  take 
tha«nQfla«Bt;  iMrhe  is  more  remote  than  the  fourth  in  desoent,-<}oleb.  Oig.VoL  IIL  p.  8S. 

1-  To  grandsons,  of  whom  the  fathers  are  different,  ahall  be  allotted  portions  in  right 
ef  Aeir  sereal  ftiheit  1  all  the  grandaons  succeed  to  the  proper  shares  of  their  rsspeo- 
im  Mmvs.  Cooseqeeotlj,  so  manj  sharas  shonld  be  formed  as  tkeie  ars  sons  of  the 
origisal  propfletor,  and  shall  be  given  to  their  respeotiYe  sons ;  and  let  them  take  those 
shares,  whether  thej  be  uterine  brothers  or  bom  of  different  mothers,  and  whether  they 
lire  togetlMr,  or  snbdivide  the  shares  according  to  the  number  of  their  own  brothers  res- 
pectirelj:  such  is  Hie  meaning  of  the  text.  This  rule  of  adjustment  is  grooaded  on  post* 
tiTe  tezte.— Coleb.  Dig«  Vol.  111.  pp.  6,7. 
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ZiUah  Hoogly.  April  3rd,  1821.— Macn.  H.  L.  Vol.  II.  Ch.  5, 
Cased,  (pp.  150,151.) 

Q.  I.  A  person  had  three  sons,  the  eldest  of  whom,  having  been 
separated  from  his  father,  lived  apart.  Afterwards  the  father  died. 
In  this  case,  are  only  those  sons  who  lived  with  him,  entitled  to  sac* 
ceed  him ;  or  have  all  his  sons  an  equal  right  of  sucoeasion  ? 

One  ofthree  ions  R-     I-     Supposing  the  father,  by  mutual  free  will 

^miSf    fro^^he  ^^^  consent  to  have  given  some  wealth  out  of  his 

familj,   and  tdten  self-acquisitions  to  his  eldest  son,  and  separated  him 

father*!     life-time,  from  his  family;  in  this  case,   on  the  death  of  the 

^SSStotT"^*^  father,  the  eldest  son  has  no  right  to  get  any  addi- 
tional  portion  of  his  father's  acquisitions  from  hU 
brothers. 

AtUhorities: — 

The  text  of  Nasada  and  Vbihaspati  cited  in  the  Diya-bhiga  and 
Vivdda^hhUi'fMLni :  ''  Shares  which  have  been  assigned  by  a  &ther  to 
his  sons,  whether  equal,  greater,  or  less,  should  be  maintained  by 
them;  else  they  ought  to  be  chastised.''  ''For  such  as  have  been 
separated  by  their  father,  with  equal,  greater,  or  less  allotments  of 
wealth,  that  is  a  lawful  distribution :  for  the  father  is  lord  of  all.*' 

Q.  2.  If  there  had  been  no  separation  from  the  father,  and  the 
eldest  son  had  left  the  family  on  account  of  a  dispute  which  had  taken 
place  between  his  wife  and  the  other  members  of  the  family ;  in  this 
ease,  has  the  eldest  son  any  right  to  share  his  father's  estate? 

But  mere  liring  ^'  2.  Supposing  the  father  not  to  have  given  any 
apart     doM    not     property  to  his  eldest  son,  or  to  have  made  any^ 

cxdode.  , 

division  of  it,  and  the  eldest  son  to  have  lived  apart, 
then  on  the  death  of  the  father,  all  his  sons  share  the  inheritance. 

Authorities : — 

The  text  of  Jagktavalkya,  cited  in  the  Diya-bk&ga :  "  Let  soni 
divide  equally  the  effects  and  the  debts,  after  the  death  of  both 
parents." 

Manu  :— ''  After  the  (death  of  the)  father  and  the  mother,  the  bre- 
thren, being  assembled,  must  divide  equally  the  paternal  estate ;  fox 
they  have  not  power  over  it  while  their  parents  lire," 
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Q.  8.  Should  the  eldiest  son  be  entitled  to  inherit  from  his  father^ 
what  portion  of  the  self-acquisitions  and  of  the  ancestral  property  will 
devoWe  on  him  ? 

B.     3.     On  the  death  of  the  father,  all  the  sons  will 

SoOS  shftTO  6QU&1- 

ly.  equally  divide  their  father's  property,  whether  it  con- 

sist of  self-acquisitions  or  patrimony. 

Authorities : — 

The  text  of  Manu.     See  Reply  2. 

CL  4.  Supposing  the  eldest  son  to  have  left  his  father  and  to 
have  lived  apart,  and^  subsequently  to  such  separation,  the  father  to 
have  lived  in  a  joint  state  with  his  other  sons,  who  acquired  some 
property  white  they  were  living  with  their  father ;  in  this  case,  how 
will  such  acquisitions  be  distributed  among  the  sons  ? 

R.  4.  The  eldest  brother  has  no  right  to  the 
ed  bj  eidnsiTe  k-  acquisitions  of  his  brethren,  provided  they  were  made 
t^«p£mo^,goel  without  the  use  of  the  patrimony,  even  though  they 
to  the  icqaiwr  sole-     ^^^^    acquired    while   the   sons    were    living   with 

their  father. 

Authorities : — 

The  text  of  Vyasa,  cited  in  the  Daya-tattwa  and  other  law  books : 
"  What  a  man  gains  by  his  own  ability  without  relying  on  the  patrimony, 
he  shall  not  give  up  to  the  co-heirs ;  nor  that  which  is  acquired  by 
learning/' 

Q.  5.  Subsequently  to  the  eldest  son's  departure  from  the  family 
house,  the  father,  joining  his  labour  to  that  of  his  other  sons,  acquired 
some  property ;  in  this  case,  will  the  eldest  son  share  in  the  acquisition  ? 

But  property  tc-  R.  5.  Whatever  property  may  be  ascertained  to 
qnired  by  a  father      ,  ,  ,.,,...  ,  .  ,     , 

ii  on  hie  death  in-     have  been  the  father  s   acquisitions   made   with  the 

all  hie  wim,  whe^     assistance  of  his  other  sons,  his  eldest  son  is  entitled 
ther  they  aided  m     ^^  ^  share  in  it,  because  all   the  sons  have  a  right  to 

the.  acquisition    or  ° 

not  inherit  from  the  father. 

Authorities : — 

The  text  of  BouDHAYANA,  laid  down  in  the  i)aya-/a//M;a  :  ^'Male 
issue  of  the  body  being  left^  the  property  must  go  to  them/' 

ZiUah  Nuddea,  December  3rd,  181L— Macn.  H.  L.  Vol.  II.  Chap. 
1.  case  5  (pp.  5 — 7.)  Gouringa  Pirni  v.  RSm  Prasad  Parui. 

59 
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Q.  Three  uterine  brothers  lived  ia  a  joiot  and  undivided  state. 
The  youngest  of  them  obtained  a  grant  of  certain  lands  in  his  own 
uame^  but  his  brothers  participated  equally  with  him  in  the  enjoy- 
ment of  the  produce.  In  this  case,  should  all  the  brothers  be  con- 
sidered joint  proprietors  of  the  land,  or  will  the  person  who  obtained 
the  grant  possess  it  exclusively  ?  Should  all  the  brothers  be  dead,  the 
two  elder  leaving  no  son,  but  there  being  a  daughter's  son  of  the  eldest^ 
is  such  grandson  in  the  female  line  entitled  to  receive  any  share  of  the 
property,  or  will  the  widow  of  the  second  brother  and  son  of  the  person 
who  acquired  the  grant  exclude  him,  and  take  the  entire  state  to 
themselves 


V 


A*  Should  the  youngest  brother  have  acquired  the  grant  in  his 
own  name,  by  means  of  his  own  funds  and  labour  exclusively,  in  this 
case,  he  (the  youngest  brother)  is  the  sole  legal  proprietor. 

If  the  property  have  been  earned  by  means  of  the  common  funds 
and  labour  of  all  the  brethren,  though  granted  in  the  name  of  the 
youngest  brother,  then  the  three  brothers  will  be  entitled  to  equal 
participation.  Should  all  of  them  be  dead,  on  failure  of  sons  of  the 
two  elder  brothers,  the  grandson  in  the  female  line  of  the  eldest 
brother,  and  the  widow  of  the  second  and  son  of  the  youngest  brother 
will  participate  in  the  estate  equally,  it  having  been  acquired  by  means 
of  common  funds  and  labour.  This  opinion  is  conformable  to  the  law 
as  current  in  Bengal.  Zillah  Tipperah,  June  29th,  1815. —Macn.  H. 
L.  Vol.  II.  Chap.  I.  Case  4  (p.  4.) 

C&SeS  ^'     Bhoirab'Chander  Roy   versus    Rasa-marii. — IStk 

bearing  on  the  vya-      September   1799.  S.   D.   A.    R.   Vol.  1.  p.  27— Se& 
274,  on/e,  p.  17. 

11.  I  shwar-chander  Karfarma  and  others  \ers\xs  Gobinda-chander 
Karfarmd  and  others.— S.  C.  January  1822.— Cons.  H.  L.  Vol.  pp,  74, 
75,  See  ante,  p.  17. 

Joy-nardyan^Mallik  and  others  versus  Bishtvam-bhar 
Mallik  and  others. 

Cases  !•     Rddha-charart  died  intestate,    leaving  four  sons, 

^hifNof'276^       viz.    Hala^dhar,    Bishwam^bhar,     Go^bardhan,  and 
27tf.  '      Joy-n&riyan.^Gokul'Chander  was  another  of  RMhi- 
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charan^s  sons,  bat  (lied  in  the  lifetime  of  his  father,  leaving  Gour-priyd 
his  widow,  and  Ram-dhan  and  Braja-mohan  his  sons,  surviving  him. 
Hala^dkar  survived  his  father,  and  died  leaving  Rim-narayan  his  son, 
and  Plyari  his  widow. 

It  appeared  that  the  parties  had  all  lived  together  in  the  same  house 
as  a  joint  and  undivided  family  :  and  the  Court  having  been  satisfied 
as  to  the  law,  viz. — ihad  parties  so  living  together  are  capable  of  acquir-^ 
ing  separate  property^  and  have  a  right  to  enjoy  property  so  acquired 
in  severalty,  directed  issues  to  try  the  facts,  namely,  whether  or  not 
the  claimants  of  such  separate  property  had  actually  acquired  it  by 
their  own  several  exertions. 

The  issues  were  favorable  to  the  claimants,  severally  ;  and  the  re- 
sult was  a  final  decree^  declaring  the  infant  Ram-ndrAyan  entitled  to 
a  boose,  and  Company's  securities  to  the  amount  of  27,000  Rupees 
in  severalty,— declaring  Bishwam-bhar  entitled  to  three  houses  and 
Company's  securities  to  the  amount  of  11,700  Rupees  in  severalty, — 
ordering  the  remainder  of  the  landed  property  to  be  sold,  and  decree- 
ing that  the  purchase  money,  together  with  9,000  Rupees  in  Com- 
pany's securities,  should  be  divided  into  five  parts  or  shares ;  of  which 
Bishwam^har^  Rdm»ndrdyan,  Joy-ndrdyan,  and  Go-bardhan  should 
each  take  one  share,  and  Braja-mohan  and  Rdm-dhan  should  take  one 
between  them.*— S.  C  Cons.  H.  L.  pp.  48—50. 

II.  Gadd'dhar  Sarmd  versus  Ajodhyd^rdm  Choudhuri. — 30th  Octo- 
ber 1794.     S.  D.  A.  R.  Vol.  I.  p.  6.— See  ante,  pp.  181—183. 


•  It  will  be  observed,  that  I  have  given^this  report  of  the  caac,  merely  ^for  the  pur- 
pose of  showing  how  far  the  Supreme  Court  has  gone  in  adjudicating  self-acquired  pro- 
perty, to  the  teveral  members  of  a  Hindu  family,  in  alllother  retpects  joint  and  undivided. 
It  wms  the  property  of  RcCdhcC-charan,  and  the  increase  of  that  property,  which  was  order- 
ed to  be  equally  divided  among  bis  sons,  and  their  reprcsentatives^giving  their  own  ac- 
quisitions to  the  acquirers,  i.  e.  those  of  BiskwamMar  to  himself,  and  those  of  Hcda^Lkar 
to  his  son  Mm-nctraCyan.  Here  it  will  be  seen  that  Bishwam.bhar,  Oo'bardkan,  and  Joy- 
noV^jfais,  the  surviving  sons  of  RcCdhcC'Charan,  each  took  per  capita;  thtX  Ram'tKCrtCyanf 
the  only  son  of  ffala-dhar,  took  a  share  in  right  of  his  father;  and  that  Mm-^lhan  and 
JBraja^Mohan^  the  two  sons  of  jQokvl-chander,  took  per  aiirpe$  his  share  between  them* 
—Sir  Fjrancis  Mscnaghten's  Cooiiderations  on  tho  flinda  law,  pp.  50,51. 
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PAUTITION   OF   THE  ACQUISITIONS  MADE  BY 
USING  THE  COMMON  STOCK. 

^  'm.    The  acquirer  has  two  shares  of  the  pro- 
ya  astna  .  ^^^^^  acquired  by  the  use  of  the  joint  stock/ 

This  is  reasonable  ;  for  the  acquisition  is  made  on  the  part  of  thr 
acquirer  both  by  the  use  of  the  common  property,  and  by  personal 
labour ;  but  on  the  part  of  the  rest,  simply,  by  means  of  the  joint 
stock. 

Anf  hrnntrr  "  ^^^  brethren  (u)  participate  in  that  property  which 
^*  one  of  them  gains  by  valour  (i)  or  the  like»  using 
some  common  property  /'a)  either  a  weapon  or  a  vehicle.  To  him  (o) 
two  shares  should  be  given :  but  the  rest  should  share  alike.'^ — Vyasa. 
D(i.  hU.  p.  III. 

(a.)  The  tising  of  common  property  must,  however,  be  other  than  that 
of  eating  and  clothing  ;  inasmuch  as  a  house-holder  must  use  property 
for  that  purpose. — Sri-kriskna's  commentary  on  the  Daya^bhiga. 
Sans.  p.  124, 

(i)  "  Gained  by  valour^* — refers  (here)  to  what  is  acquired  by 
valour  by  using  the  joint-stock ;  for  it  will  be  hereafter  declared,  that 
wealth  acquired  without  the  use  of  the  joint  stock  is  indivisible. — Da. 
kra.  sang,  p.  73* 

Katyayana  propounds  the  gain  of  valour,  &c. — '*  When  (a  soldier) 
performs  a  gallant  action,  despising  danger ;  and  favour  is  shown  to 
him  by  his  lord  pleased  with  that  action ;  whatever  property  is  then 
received  by  him,  shall  be  considered  as  gained  by  valour/' — Da. 
bha.  p.  131. 

(u)  The  term  *  brethren'^ — is  merely  illustrative,  it  comprehends  also 
paternal  uncles  and  the  rest. — Da.  7*.  Sans,  p.  17. 

(o)     '  To  Aim.'— that  is,   to   the   acquirer. — Da.  kra.  sang.   p.    70. 

Where  the  exertion  of  one  is  merely  through  the  joint  property, 
and  the  other  contributes  to  the  acquisition  by  his  person  and  wealth, 
it  is  a  rule  suggested  by  reason,  that  the  one  shall  have  a  single  share, 
and  the  other  two.     Hence  likewise  it  foUows,  that— 


♦  Di,  *»«.  zang.  p,  70;— Coleb.  D(£,  bh4,  p.  IIIj—Mtca,  H,  L.  Vol,  I.  p.  W. 
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^  278.     If  the  joint  stock  be  used,  shares  should 
y  *  be  assigned  to  each  person  in  proportion  to  the 

amount  of  his  allotment,  be  it  little  or  much,  which  has  been 
used. — Dei.  bhd.  p.  114. 

^  279.     Should  one  member  of  an  undivided  fa- 
yavasiaia .  ^^^y  augment  the  joint  stock  by  his  sole  exer- 
tions, he  is  not  therefore  entitled  to  a  double  share  of  the  aug- 
mentation. 

y  280.  Where  several  coparceners  contribute 
vyttvasuna.  means  and  labour,  or  other  mutual  personal 
aid*  in  the  acquisition,  there  they  share  in  proportion  to  their 
contribution!  if  known ;  otherwise,  in  equal  shares. 

^  281 .  Where  a  property  is  acquired  by  the  use 
VyttV&SUia .  Qf  Que  parcener's  money  and  by  another  parce- 
ner's labour,  there  they  both  share  it  equally ;  but  where  it  is 
acquired  by  one's  money  and  another^s  money  and  labour, 
there  the  parceners  who  supplied  funds  shall  have  one  share, 
and  the  other  shall  have  two  shares :  and  in  both  cases  the  rest 
of  the  parceners  shall  be  excluded  from  participation. 

^  282.  The  brother  left  to  support  or  protect 
VyavaBUia .  ^j^^  family  of  a  brother  gone  abroad  for  acqui- 
sition, is  to  have  a  share  of  such   acquisition.! 

A    -f  li      '^TT     "  ^®'  ^^^  maintains  the  family  of  the  brother  stndy* 
^*    ing  science,   shall  take,  be  he  ever  so  ignorant,  a 
share  of  the  property  gained  by   science/' — Narada. 

Although  this  text  relate  to  the  share  of  the  property  gained  by 
science,  yet  it  may  be  applied  to  the  present  case  also,  conformably 
to  the  maxim  that '  the  sense  of  the  law   ascertained  in  one  instance. 


*  The  personal  aid  calculated  to  erititle  a  parcener  to  a  share  on  that  account  mnit^ 
howmtVt  be  equally  ralaable  with  the  means  contributed,  or  directly  initromental  ki 
making  the  acquitUion. 

t  See.  Alacn.  H.    L.  Frelimiaarjr  remarfcn,  pp.   XIII,  XIV, 
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is  applicable  in  others  ako^  provided  there  be  no  impediment/' — See 
ante,  pp.  425,426. 

^  283.     Shares  are  to  be  equal  where  the  propor- 
y  .  jj^j^  jg  ^^^  specified. 

Because  of  the  rule  which  directs  equality  where  no  (other)  propor. 
tion  is  specified. — See  Coleb.  Dig.  Vol.  III.  p.  61. 

Leffal  opinions  delivered  in,  and  admitted  by,  the  several  Courts 

of  Judicature,  and  examined  and  approved  of  by 

Sir  William  Macnaghten. 

Q.  Three  Hindus  (being  uterine  brothers)  live  as  a  joint  and  un- 
divided family,  and  acquire  some  property  real  and  personal,  without 
relying  on  the  patrimony.  The  eldest  brother  separates  himself  firom 
his  brothers,  and  takes  the  whole  of  the  property  exclusively,  without 
coming  to  any  division  with  his  brethren.  It  appears  that  the  acqui- 
sitions of  the  eldest  exceeded  those  of  his  brothers.  Under  these  cir- 
cumstances, how  should  the  property  be  distributed? 

The       acqairer  ^'    ^^  ^^^^  ^^^f   three  brothers  living  in  a  joint 

Sn  wirtitb  ^^Vh8r2  ®***^'  acquired  the  property   real   and  personal  by 

anceatral  propertj  their  own  respective  funds,  without  relying  on  the 
ho*  been    used  in  -.li.  iii*  .11 

making  the  acqui-  patrimony,  and  therefore  each  brother  is  entitled  to 

^^^^^  a  share  corresponding  to   the  extent  of  his  separate 

funds  applied  by  him  towards  the  acquisition.  If  one  of  them  had 
acquired  it,  relying  on  ancestral  joint  stock,  the  acquirer  shall  have 
twice  as  much  as  the  rest ;  in  other  words,  a  double  share.  Should 
any  one  acquire  property  by  dint  of  his  own  funds  without  using  the 
common  stock,  the  acquirer  takes  the  whole  acquisition.  The  autho- 
rity for  this  opinion  is  the  following  doctrine  of  Vyasa  and  Jagnya- 
VALKYA  laid  down  in  the  Daya-bh&ga,  &c. 

*^  If  the  joint  stock  be  used,  shares  should  be  assigned  to  each  per- 
son in  proportion  to  the  amount  of  his  allotment,  be  it  little  or  much, 
which  has  been  used/'  "  What  a  man  gains  by  his  own  ability,  with- 
out relying  on  the  patrimony,  he  shall  not  give  up  to  the  co-heirs; 
nor  that  which  is  acquired  by  learning.*'  *'  Whatever  else  is  acquiied 
by  the  coparcener  himself,  without  detriment  to  the  father's  estate, 
as  a  present  from  a  friend,  or  a  gift  at  nuptials,  does  not  appertain  to 
the  co-heirs."     "The  brethren  participate  in  that  wealth,  which  one 
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of  them  gains  by  valour  or  the  like,  using  any  common  property^  either 
a  weapon  or  a  vehicle^  to  him  two  shares  should  be  given :  but  thQ 
rest  share  alike/'— City  Dacca.  May  12th  1817.— Macn.  H.  L.  Vol. 
II.  Ch.  V.  Case  12.  (pp.   158,  159.) 

Q.  A  person  died,  leaving  four  sons,  and  some  self-acquired  landed 
property.  After  the  father's  death,  his  sons  lived  together  as  a  joint 
and  undivided  family,  and  they  each  purchased  with  their  respective 
acquisitions  some  lands,  which  they  annexed  to  the  original  estate. 
Under  such  circumstances,  are  the  four  brothers  entitled  to  share  the 
whole  property  equally,  or  otherwise  ? 

Propertj  toqnir-  R.  The  property  acquired  by  the  personal  labour 
ghoal/be  dittriba-  ^^^  funds  of  each  of  the  brothers,  and  annexed  to 
i^«d™°tot^SI^  the  original  estate  while  they,  after  the  death  of  their 
boar  and  fandB  father,  were  living  in  a  state  of  union,  should  there 
be  any  means  of  discriminating  how  much,  either  of 
funds  or  labour,  was  contributed  by  each  of  the  brothers,  will  be  dis- 
tributed among  them,  according  to  their  respective  contributions. 
The  ancestral  property  should,  however,  be  distributed  among  them 
equally. — Ram-chander  Dis  versus  Gangd-dhar  Mahti.  Macn.  H. 
L.  Vol.  II.  Ch.  V.  Case  14  (p.  160.) 

Q.  The  respondent  and  appellant,  being  uterine  brothers,  lived 
jointly  till  the  month  of  September  1210,  B.  S.  The  respondent  (the 
elder  brother)  had  acquired  money  by  acting  as  tahHl-ddr  or  collector, 
ijari'ddr  or  farmer,  and  the  like  capacities ;  and  the  appellant  also 
had  earned  money  by  acting  as  a  gomashtah  or  agent,  farmer,  and  in 
other  employments.  They  purchased  landed  property,  some  in  the 
names  of  other  persons,  with  their  acquisitions,  while  they  were  living 
in  a  joint  state  in  respect  of  food.  There  were  no  documents  to  show, 
with  any  accuracy,  the  proportions  in  which  the  parties  had  respec- 
tively contributed  to  the  purchase  of  the  lands  in  question ;  but  it  was 
clearly  established,  that  the  proportion  contributed  by  the  respondent 
was  much  the  more  considerable.  Under  these  circumstances,  will 
the  estate  which  had  been  purchased  by  both  the  brothers,  without 
the  aid  of  patrimony,  but  with  that  of  their  own  acquisitions,  be  equal- 
ly divided  among  them,  or  is  the  elder  brother,  with  whose  money 
the  greater  part  of  the  estates  was  purchased^  entitled  to  any  superior 
share ;  if  so,  to  how  much  ? 
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Brothers  living  ^'  Property  acquired  by  the  appellant,  liring  jomt- 
jointiy  are  entiUed     jy   ^i^h    his    brother,   without  using  the  paternal 

to  share  their  acqm-        •^  ^  o  x^ 

sitiona  to  tho  estate,  becomcs  his  exclusive  property;  and  that  par- 
amount of  the  funds         IJt.l  Jx  J         Jxl-*  

contributed  by  them  chased  by  the  respondent,  earned  under  the  circam- 
respecUveiy.  stances  stated,  becomes  his  own  estate.    If  the  pro- 

perty was  purchased  with  a  greater  share  of  the  respondent's  funds, 
the  less  sum  being  contributed  by  the  appellant,  while  they  were  liv- 
ing together,  each  of  them  is  entitled  to  share  the  estate,  in  propor- 
tion to  the  funds  respectively  contributed  by  them  to  the  purchase  of 
the  property.  Whatever  property  may  be  ascertained  to  have  been 
purchased  by  each  of  the  parties,  each  is  entitled  to,  and  such  portion 
should  be  considered  the  exclusive  property  of  each ;  but  where  the 
proportionate  contribution  of  each  may  not  be  determined,  there  is 
no  rule  in  the  law  by  which  the  respective  shares  to  which  each  is 
entitled,  can  be  ascertained. 

Authorities : — 

Jagnyavalkya,  cited  in  the  Diya-bhdga  and  other  tracts  :  "  What- 
ever else  is  acquired  by  the  coparcener  himself  without  detriment  to 
the  father's  estate,  as  a  present  from  a  friend,  or  a  gift  at  nuptials, 
does  not  appertain  to  the  co-heirs.''  '^Shares  should  be  assigned  to 
each  person  in  proportion  to  the  amount  of  his  allotment,  be  it  little 
or  much,  which  has  been  used/'  This  is  laid  down  in  Diya-bhiga^ 
Ddya^rahasya^  and  other  authorities.— Sudder  Dewanny  adawlut.  May 
gStb,  1811.  Ku8hal  Chakra^vartti  versus  Radh&^n&th  Chukra-vartti. 
Macn.  H.  L.  Vol.  II.  Ch.  V.  Case  8  (pp.  153,  154.) 

Q.  Two  brothers  possessed  an  eight-anna  share  of  an  ancestral 
dependent  talook,  and  lived  apart,  though  the  estate  continued  to  be 
held  by  them  in  joint  tenancy.  The  Zemindar  or  proprietor  of  the 
dependent  talook  seized  the  whole  estate  for  the  arrears  due  from  the 
other  eight-anna  share.  The  elder  brother  died,  leaving  a  daughter's 
son  by  one  of  his  wives,  and  a  widow.  The  second  brother  next  died, 
leaving  two  sons.  After  the  death  of  two  brothers,  the  ic^ook  was 
still  in  the  Zemindar's  possession.  One  of  the  younger  brother's  aons^ 
and  the  proprietors  of  the  other  eight-anna  share,  brought  an  action 
against  the  Zemindar  to  recover  the  property  in  question,  while  tha 
elder's  widow  was  alive ;  and  afterwards  settling  the  matter  by  eom* 
promise  with  the  Zemindar^  were  reinstated  in  the  possession,  of  the 
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fiOferty,  bnt  the  whole  eight-anna-share  which  belonged  to  both  the 
brothen^  was  retained  exclusively  by  the  younger  brother's  son,  who 
canaed  the  widow  of  the  elder  brother  to  draw  up  a  deed  of  gift  of  her 
husband's  share  in  their  favour.  It  has  been  proved,  that  a  few  days 
prior  to  her  executing  that  document,  she  was  in  a  state  of  insanity, 
and  that  she  died  eight  or  nine  days  after  the  execution  of  the  deed 
ofg^ft.  Her  exequial  rites  were  performed  by  one  of  the  younger 
brother's  sons.  Previously  to  her  making  the  gift,  her  husband's 
grandson  in  the  female  line  made  objections  thereto,  and  presented  a 
petition  to  the  ruling  power,  setting  forth  his  objections.  On  the 
death  of  the  elder  brother's  widow,  his  grandson  claims  his  share  of 
the  dependent  talook.  In  this  case,  is  the  grandson  entitled  to  any 
share ;  if  so,  to  what  portion  ?  Was  the  widow  competent  to  give  away 
her  husband's  entire  share  to  his  brother's  son,  or  not  ? 

One  fou^  oT«r  B.  Of  the  eight-auua  share  of  the  dependent  talook, 
^uu/ofa  woww  ^^  ^his  case,  one  moiety  belonged  to  the  elder,  and 
^    ^^fJ!SS^n     *^e  other  half  to  the  younger  brother ;  and  the   Ze- 


^rJ^  iT^  "  ^^^^^*  **  appears,  seized  their  shares,  together  with 
the  other  eight-anna  share,  for  the  rent  due  from  the 
latter,  and  the  younger  brother's  son  recovered  the  property.  Under 
these  drcumstances,  a  one-anna  share,  out  of  the  four-anna  share 
which  ai^rtained  to  the  elder  brother  will  go,  on  partition  of  the 
estate,  to  the  recoverer,  over  and  above  his  own  share,  and  the  remain- 
ing three-anna  share  to  the  grandson.  The  gift  which  was  made  by 
the  widow  of  the  elder  brother  to  her  husband's  younger  brother's  son, 
has  no  validity.  This  is  conformable  to  the  Diya-bhaga  and  other 
authorities.  City  Dacca.  June  S5th,  1811. — Macn.  H.  L.  Vol.  li. 
Ch.  v..  Case  11  (pp.  157,   158.) 

Q.  Of  two  brothers,  who  lived  together  as  a  joint  and  undivided 
fiunily,  the  elder  died,  leaving  four  sons,  and  the  younger  brother 
and  his  son  still  living.  On  the  death  of  the  elder  brother,  his  four 
sons  and  the  surviving  brother  and  his  son  separated  in  respect  of 
food,  but  the  property  continued  in  joint  tenancy.  Certain  landed 
property  was  purchased  with  the  proceeds  of  the  joint  estate,  as  well 
as  with  money,  which  was  jointly  borrowed,  by  means  of  the  personal 
exertions  of  the  parties,  in  the  name  of  the  surviving  brother's  son. 
The  debt  so  contracted  was  liquidated  by   the  proceeds  of  the  joint 

60 
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property,  and  the  management  of  the  estate  newly  purchased  wt» 
wholly  confined  to  the  surviving  brother^**  son.  In  this  case,  to  what 
proportions  of  the  property  is  each  of  the  above  individuals  entitled  ? 

R.     Supposing  one  of  the  two   undivided  brothers 
by^  maiT^'jointly     to  have  died,  leaving  four  SOUS,  and  the  other  bro- 

wlth  his    brother's      ^j^^^.  ^^  ^^  j.^,-         ^j^j^  ^  ^^^  ^j^^  fj^^jjy  ^    h^ve 

four  sons,  by  means  ^'  '  " 

of  joint  funds,  will  subsequently  separated  in  respect  of  food  only,  and 
portaons.  of  which  after  the  elder  brother's  death,  their  property  to  have 
S^'thrliL^himS     been  undivided,  and  landed  property  to  have  been 

and  the  other  be  acquired  by  means  of  their  joint  funds  and  labour, 
iharad   equally  by  ^  ^  '^  ' 

the  fonr  sons  of  bis     iii  the  name  of  the  surviving  brother's  son,   and  that 

son  to  have  mantiged  the  estate  ;  in  this  case,  the 
property  will  be  made  into  two  shares,  of  which  one  will  go  to  the  four 
sons  of  the  deceased  brother  in  right  of  their  father,  and  the  remain- 
ing one  to  the  surviving  brother.  The  portion  which  will  go  to  the 
four  sons  of  the  deceased  brother  will  be  equally  shared  by  them. 
This  opinion  is  consonant  to  the  DAya-bhAga^  DAya-taftwa,  and  other 
authorities.*  Calcutta  Court  of  Appeal,  June  13th,  1814.  Maon.  H. 
L.  Vol.  II.,  Ch.  v.,  Case  17  (pp.  162,  168.) 

C&Se  Gadd-dhar  Sarma  and  Kdli-dds  Sarmi  versus   Ajo- 

bearing  on  the  vya-     dhy d-r am  Choudhuri.  ^SOtli   October,  1794.     Sudder 

vastha  No.  277. 

Dewanny  Adawlut  Reports,  Vol.  I.  p.  6.  Anle^  p.  192. 

Mvsst.  Droupadi,  Appellant,  versus  Hari-dhan  Sark&r  and 
others,  Respondents. 

Cases  ^'     The  appellant  and  Nanda-kishor  Nandi  (who  had 

beriug  on  the  vya-     since  been  appointed  guardian   to   the   minor   Rim- 

vasthas   Nos.    278,         ,  ,     ,    ,     .       \.         -  ^    y      .  ,      , 

280.  ch&nd)  being  dissatisfied  with  the   decree   passed   by 

the  provincial  Court  of  Moorshedabad,  appealed  from  it  to  the  Court 
of  Sudder  Dewanny  Adawlut.  Shortly  after  the  admission  of  the  ap* 
peal,  the  minor  {Rdm^h&nd)  deceasing,  Musst.  Drou-padi  was  allow- 
ed to  conduct  the  appeal,  as  his  next  heir  and  representative.  The 
fourth  and  officiating  Judges  (S.  T.  Qoad  and  W.  Doria)  before  whom 
the  appeal  was  heard,  made  the  following  comments  on   the  evidence 


*  But  it  must  be  understood  in  thia  case,  that  the  sons  of  the  deceased  brother  did 
not  individually  contribute  any  thing  to  the  aoqaisition.  The  right  they  derlred  was  from 
their  father,  and  in  rirtue  of  his  conthbntton. 


VYAVASTHA^.DARPAN  A.  475 

d.  It  has  been  established  bothT^  oral  and  documentary  evi- 
that  the  estate  of  which  the  respondents  claim  one  moiet]^  was 
cpnied  by  Bhagat^rim  by  his  own  exclusive  industry  and  his 
LdosiTe  funds.  The  Mehah  of  Handial,  Joyamn,  and  CkhaUaT" 
ere  acquired  at  a  time  when  all  the  four  brothers  (sons  of  Rim- 
were  living  together  as  a  joint  and  undivided  family,  and  wero 
mg  with  joint  stock.  This  was  about  the  year  1207  or  1208 
and  at  that  time  they  were  all  in  possession  of  lands  as  copar.  * 
In  like  manner,  the  three  other  Mehals  of  Chander^kM, 
Mi-pciofi,  and  JTofftaAra/,  were  purchased  between  the  years  1211 
19  by  means  of  the  joint  funds  of  the  copartners.  Such  ports 
ntate  as  had  been  purchased  at  publick  auction  were  afterwards 
eyd  by  tiie  nominal  to  the  real  purchasers*  That  the  lands 
Qibhased  with  the  joint  funds  is  clear  from  the  evidence  of  the 
sea  of  both  parties^  as  well  as  from  the  documentary  evidence : 
illy  firom  the  will  of  Bhagat-rdm,  in  which  there  is  a  distinct 
loo  of  A^nandi-rdm^s  right  of  participation,  as  well  as  from 
isrer  of  the  same  individual  in  a  former  suit,  in  which  the  same 
km  is  unequivocally  made.  It  also  appears  that  RAm-'kumir, 
rd  son  (of  Ram-gopil,)  died  childless,  leaving  a  widow,  in  the 
808  B.  S.,  after  the  purchase  of  the  Mehals  Hdndial,  Joyasan^ 
ihatiar-hdii ;  that  in  the  same  year  Rddhi-moian,  the  fourth 
BO  (lied  childless,  leaving  a  widow ;  and  lastly,  that  Anandi- 
ed  in  the  same  year,  leaving  three  sons,  (the  respondents,)  and 
liher  Bhaffat-rdm,  the  husband  of  the  appellant.  In  the  year 
Bhmgat^&m  died,  leaving  his  widow  and  an  adopted  son,  Rdm- 
he,  at  the  period  of  his  death,  living  with  his  nephews  (the 
dents)  as  a  joint  and  undivided  family.  The  adopted  son  has 
lied/  There  surviving,  of  Rdm-gopal's  family,  the  three  sons 
ifuU-rdm,  who  are  the  respondents,  the  widow  oi  Bhagat-rdm^ 
appellant,  and  the  widows  of  Ram-kumdr  and  Rddfii-mohan, 
Iges  deemed  it  advisable  to  consult  the  pandits  as  to  the  mode 
ch  the  estate  should  be  distributed  among  these  survivors, 
rerc  accordingly  desired  to  expound  the  law  on  this  i)oint,  ac- 
g  to  the  doctrine  current  in  Bengal.  The  pandits  replied 
ing  that  the  proper  mode  of  distributing  an  estate  acquired 
mt  and  undivided  family,  was  to  ascertain  the  quantity  of  funds 
XHur  supplied  by  each  individual  member  of  the  family^  and  to 
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apportion  the  shares  accordingly ;  but  that  where  this  fact  was  not 
to  be  ascertained,  the  rule  is,  that  the  property  should  be  equally  di- 
vided among  the  coparceners ;  according  to  which  rule,  the  three  sons 
of  A^nandurim,  the  widow  of  Bhagat-rim,  and  the  widows  of  Ram- 
kumir  and  RAdhi-moian,  were  entitled  to  the  portions  of  those  whom 
they  represented  respectively.  After  perusing  the  above  opinion,  the 
Judges,  on  the  20th  of  February  1821,  recorded  their  Judgment,  that 
as  it  was  impossible  to  ascertain  with  any  degree  of  accuracy  the 
quantum  of  labour  and  funds  supplied  by  each  of  the  brothers,  it  was 
equitable  to  distribute  the  property  agreeably  to  the  rule  laid  down 
by  the  pandits  among  the  survivors.  A  final  decree  was  accordingly 
passed  amending  that  of  the  court  below,  and  awarding  one  share  of 
the  estate  to  the  appellant,  as  widow  of  Bhagat-rdm,  one  share  to  the 
respondents  as  sons  of  A  nandi-rdm,  and  one  share  each  to  the  widows 
Rdm-kumar  and  Radhd^mohan*  Both  parties  were  ordered  to  ac- 
ount  to  the  widows  of  Rim-kum&r  and  Rddha-mohan  for  the  mesne 
profits  of  their  shares  during  the  period  of  their  dispossession,  and 
the  appellant  was  ordered  in  like  manner  to  account  to  the  respon- 
dents for  the  mesne  profits  of  their  shares. — 20th  February  I8S1.  S. 
D.  A.  R.  Vol.  III.,  pp.  74—77- 

Kripa-sindhu  Pafjuahi   and  others  versus  KanMyd 
Ach&rjya  and  others, 

II.  In  this  case  the  Sudder  Court,  without  reference  to  its  Pandit , 
adjudged  that  where  property  was  acquired  by  several  joint  brothers, 
who  contributed  unequally  the  means  and  labour,  in  the  acquisition, 
the  brother  who  contributed  most  to  the  acquisition  should  by  usage 
and  Hindu  law  receive  a  larger  share. — 1st  December,  1838.  S.  D.  A. 
B.  Vol.  v.,  p.  335. 

Kushat  Chakra-bartti,   Appellant ,    (Plaintiff,)  versus   RAdha- 
nath  Chakra-bartti,  Respondent,  (Defendant.) 

III.  From  the  evidence  of  the  witnesses,  and  documents,  it  i^pear- 
ed  that  the  father  of  the  parties  had  not  left  any  property  at  his 
death ;  that  the  plaintiflF  and  defendant  had  continued  to  live  jointly 
from  that  time  till  the  year  12 10,  and  had  held  the  lands  in  dispute, 
which  had  been  purchased,  some  in  the  name  of  the  plaintiff,  some  in 
that  of  the  defendant,  and  some  in  that  of  other  persons  as  common 
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parceners ;  that  they  had  both  earned  money  by  acting  as  gomashUis, 
and  in  other  service,  and  had,  in  common^  rented  sundry  lands,  in 
the  interval  between  their  father's  death  and  the  purchase  of  the  lands 
in  dispute.  From  the  tenor  of  the  letters  which  had  passed  between 
the  parties,  during  that  time,  it  further  appeared  that  they  had  acted 
together  on  terms  of  partnership.  There  were  no  documents  to  show, 
with  any  accuracy,  the  proportion  in  which  the  parties  had  contribu- 
ted to  the  purchase  of  the  lands  in  question  ;  but  it  was  clearly  esta-^ 
blished  that  the  proportion  of  the  defendant  was  much  the  most  con- 
siderable. His  professional  employments  were  stated  to  have  been 
greatly  the  most  lucrative.  The  plaintiff,  on  the  other  hand,  had 
been  chiefly  engaged  in  the  management  of  the  joint  lands,  and  in 
other  employments,  procured  through  his  brother's  means,  or  subor- 
dinate to  him. 

On  a  fecial  appeal  to  the  Sudder  Dewanny  Adawlut  by  Kuihal 
ChakraJmriii^  the/ianrfi/  of  the  Court  delivered  a  VyavaatM,  reciting 
that, ''of  lands  purchased  by  two  brothers,  living  together  in  com- 
mon without  any  paternal  fortune,  from  their  joint  earnings,  {Sddhd- 
ranopdrjan,)  each  was  entitled  to  share  in  proportion  to  what  he  had 
contributed  without  regard  to  seniority ;  and  that  where  the  propor- 
tionate contribution  of  each  was  not  determined,  there  was  no  rule 
in  the  Hindu  law  by  which  the  respective  shares,  to  which  each  was 
entitled,  could  be  settled/* 

On  inquiry  by  the  Court,  the  pandits  further  stated  that,  if  it 
shonid  appear  that  the  disputed  lands  were  acquired  partly  by  the 
capital  of  the  Respondent,  and  partly  by  the  labour  of  the  Appellant,  in 
that  case  each  would  be  entitled  to  a  half  share ;  or  that  if  they  were 
aoqxdred  with  the  joint  labour  and  capital  of  the  respondent,  and  of 
the  labour  only  of  the  appellant,  in  this  case  the  Respondent  was 
entitled  to  2 — 3rds,   and   the  Appellant  to  I — 3rd  of  the  land. 

Upon  the  above  opinions  of  the  law  officer,  and  on  an  equitable 
consideration  of  all  the  circumstances  of  the  case,  especially  the  pre- 
sumption arising  from  the  evidence,  that  the  respondent  had  contri- 
bated  chiefly  the  money  by  which  the  lands  were  purchased,  but  that 
the  appellant  gave  his  time  and  labour  to  the  improvement  of  them 
for  the  joint  benefit  of  his  brother  and  himself,   the  Court  (present^ 
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Harington  and  Fombelle)  passed  a  final  decree,  amending  the  decrees 
of  the  Zillah  and  Provincial  Conrts^  and  adjudging  to  the  appellant 
a  third  portion  of  the  lands^  with  a  proportionate  share  of  the  mesne 
profits  from  the  date  of  his  being  ousted  to  the  period  of  the  execution 
of  the  decree.— 11th  June,  1811.     S.  D.  A,  R,  Vol.  I.,  pp.  885—837. 

GurU'Charan  Das  and  others  versus  Gohd-mani  Disi. 
Case  ^^  ^^^  case,  it  was  held  that  the  sole  manager  of 

^IJS*No"w2^  the  joint  stock  of  a  joint  Hindu  family,  supposing 
that  joint  stock  to  be  augmented  by  his  sole  exer- 
tions, is  not  entitled  to  a  double  share  of  the  amount  of  the  augment- 
ation for  his  trouble.  The  acquisition  of  a  distinct  property  by  a 
member  of  a  joint  Hindu  family  without  the  aid  of  the  joint  funds  or 
of  joint  labours  gives  a  separate  right,  and  creates  a  separate  estate. 
The  acquisition  of  a  distinct  property  with  the  aid  of  joint  funds  and 
joint  labours  gives  the  acquirer  a  double  share  thereof.  The  union  with 
the  joint  fond  of  that  which  might  otherwise  have  been  held  in  several- 
tjf  gives  it  the  character  of  a  joint  and  not  separate  property. — S. 
a  Fulton's  Reports,  Vol.  I.,  pp.  165, 166. 

Case  no.  221  or  1855. 

Krishna-mohan  Neoghi  and  olhers.  Appellants^  versus  Bhuban- 
mohan  Neoghi  and  others,  Respondents. 

Case  This  suit  was  brought  by  three  out  of  five   brothers 

beating  on  the  vya-  to  acquire  posscssion  of  a  three-fifth  share  of  cer- 
▼asthla    Noa.  279,  .      ^  \    ,^  ,       ,  n        .       t  ^       ^ 

280.  tain  estates  held  at  the  date  of  action  by  one  brotber. 

Upon  a  review  of  the  evidence,  it  was  held  to  be  proved  that  the 
estates  in  question  had  been  purchased  out  of  a  common  fund  by  and 
in  behalf  of  the  five  brothers  in  equal  shares;  and  in  reversal  oftiie 
decree  of  the  lower  Court  judgment  was  given  for  plaintifis,  appellants. 
S.  D.  A.  D.  10th  of  November,  1858. 

BY  WHOM  PARTITION  CAN  BE  ENFORCED. 

^  284.  Partition  is  to  take  place  not  only  when 
vyavastna*  all  the  parceners  choose,  but  even  at  the  in- 
stance of  any  one*  of  them. 

•    This  is  iUastrated  by  Sir  Fhmcis  Ifecnaghten  as  follows  : — 
I.    Any  out  of  tlie  parties  possessing  or  ioberitiog  a  joiiit  estate,  may  enforce  a  par- 
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RiAsoN&AuTHo-   Since  any   one  parcener  is   proprietor  of  his  own 
BiTY.  wealth,  partition  at  the  choice  even  of  a  single   per- 

son is  thence  deducible ;  and  concurrence  of  heirs,  suggested  as  one 
case  of  partition,  is  recited  explanatorily  in  the  text: — ''After  the 
(natural  or  civil)  death  of  the  Cather  and  mother,  the  brethren,  being 
d$sem6led,  Sec."  Else,  since  assemblage  implies  many,  there  could 
be  no  distribution  between  two  :  for  no  passage  of  law  expressly  pro- 
pounds a  division  between  two  co-heirs. — Da.  bhd.   p.    16. 

^  285.    The  mother  or  grandmother  however 
vyavaBuna .  ^j^i^i^Qt  enforce  a  partition. 

But  her  right  to  a  share  will  accrue  on  a  division  being  made  by 
the  agency  of  her  sons  or  grandsons,  or  any  one  of  them,  or  by  the 
heir  of  any  of  them  (since  deceased)  as  the  case  may  be.* 

SrimaH  Jfng^mani  Dasi  and  Dasi  Dasi  versus  A  (ma-ram  Ghose 
and  Kild^chdnd  Ghose. 

CSSQ  ^^  ^^^^  CHse,  partition  was  ordered   upon  the  prayer 

og  on  the  yya-     of  a  widow   who  succcede 
las  Not.    «S6,  ,  .        ,  /%  J. 

1 296.  to   his  share  oi  an  undii 

December,  1823.— Cons.  H.  L.  pp.  64—66. 


beanog  on  the  yya-     of  a  widow   who  succeeded  by  her  husband  s  death 
295  &  296.  to  his  share  of  an  undivided   estate — S.  C.  lOtb 


titionofit.  One  of  five  brotherg,  for  instance,  may  compel  the  other  four  to  gire  him  • 
Bcparate  share,  or  the  sons  of  a  brother,  may  compel  their  ancles  to  giTe  them  a  separate 
■hare,  or  the  widow  of  a  brother  may  compel  the  brothers  of  her  husband  to  give  her  a 
separate  ifaare-^Cons.  H-  L.  p.  45, 

IL  If  oat  of  ten  brothers  of  an  undivided  family,  one  shall  die,  leaTing  three  or 
more  cfaikUen  widows  or  any  number  of  widows  having  daoghters  only,  aod  shall  not 
lesTe  a  ton,  the  widows  will  of  course  succeed  to  their  husbands'  estates  ;  any  <me  of 
these  ^y  then,  against  the  will  of  her  co-widows,  separate  herself  from  the  nine  survi- 
ving brothen  of  her  deceased  husband.— i6Mf.    p.  46. 

III.  Partition  may  be  enforced  as  well  of  the  immovable  as  of  Uie  movable  property, 
whether  it  be  ancestral  or  jointly  acquired. — Ibid,    p.  46. 

*  If  the  father  of  A,  B,  and  C  be  dead,  leaving  their  mother  D  surviving^If  A,  B 
and  C,  shall  then  severally  marry  and  die,  each  leaving  a  widow  and  wum,  sarviving  ; 
upon  a  partition  between  the  sons  of  A,  the  sons  of  B,  and  the  sons  of  0,  the  mother  of 
A,  B,  and  C,  (L  e.  D,}  shall  take  a  grandson's  share.  But  the  widows  of  A,  B,  C>  will  oot 
be  entitled  to  any  share,  unless  their  sons  shall  come  to  a  parti tion  among  themselves. 
If  the  eons  of  A  shall  diride,  then  their  mother   (the  widQWof  A)  ihsU  tske  a  ihiurt 
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THE  MOTHER  ENTITLED  TO  A  SHARE. 

^  286.  If,  however,  partition  be  made  during; 
Vyavastha .  jj^^  nfe-time  of  the  mother,  then  she  will  get 
a  share  equal  to  that  of  her  (each)  son.* 

^     . ,        • .         I.     The  mother    on   the  death  of  her  husband  takes 
UbJlOnty .    ^  gj^^j.^  gq^^  ^  ^j^^^  ^j  ^^^^  ^^j  j^^^  sons.*— Vei- 

HASPATI. 

II.  The  mother  also,  on  the  demise  of  the  father,  takes  a  share 
equal  to  her  son's — Katyayaxa. 

Here  since  the  term  mother  relates  to  natural  parent,  the  step- 
mother does  not  participate,  but  she  must  be  maintained  with  food  and 
raiment.* 

^  287.  The  equal  participation  of  the  mother 
Vyavastha .  ^j^i^  jj^^  brethren  takes  eflFect.  if  no  sepaiate 
property  have  been  given  her  by  her  husband  and  the  rest :  but 
if  any  have  been  given,    she   has  half*  (a  share.) 

•qnml  to  that  of  one  of  her  bods.  In  like  manner  the  widow  of  6,  wiU  bo  entiklady  If  her 
ions  shall  divide  ; — but  if  the  sons  of  C  shall  continue  undivided,  their  mother  will  not  be 
entitled  to  any  share.—Cons.  H.  L.  pp.  58,54. 

•  Dflf.  hra,  sang,  pp.  102.103;— Da.  bhi,  p.  63  ;— Dflf.  T.  p.  16. 
Sir  William   Maonaghten  (in  his    book  on  the  Hindu  Law,  VoL  I.  page  50)  treats  of 
the  right  of  the  mother  in  partition  ;  but  what  he  has   written    is  insufficient  and  inaccu- 
rate  as  will  be  found  by  reference  to  the  VyatHuthtCn  and  authorities  herein  contained.  ] 

The  mother  has   a  contingent  right  which  may  be  enforced  by  her  upon  «  partitioD 
of  her  husband's  estate  being  made.    Her  original  right  is  to  maintenanoe  only— whtch  if    ]^ 
to  be  suitable  to  the  wealth  of  which  her  husband    died    possessed  ;  but  it  is  by  the  acf  t^     ^ 
eiktri  that  she  becomes  entitled  to  any  specific  share.    The  reason  given  for  this  is  modem 
but  satisfactory.     She  has  a  right  to  participate  in  all  the  comforts  which  are  enjoyed  bj 
her  fiunily  in  its  undivided  state,    and  a  legal  as  well  as  natural  claim  to  that  proleeiioB 
which  may  be  derived  from  a  union  of  her  descendants     If  therefore  she  is  deprived  of 
such  advantages,  it  is  but  just  that  she  should  be  enabled  to  take  care  of  herseli^  and  not  bt     ^ 
obliged  to  go  fit>m  door  to  door  for  her  support.    The  doctrine  is   rational,  and  I  have  not 
been  able  to  discover  that  it  is  any  where  contested. — Sir  Francis  Mscnaghten's  Consider- 
ations on  the  Hindu  Law,  p.  57. 

It  will  have  been  seen  that  in  cases  of  partition,  the  mother's  right  depends  upon  thi 
parties  by  iHiom  the  division  may  be  made  ;  that  it  must  be  made  by  her  own  deseendants; 
and  that  the  childless  widow,  or  the  widow  who  had  borne  daughters  only,  will  not  bs 
entitled  to  participate  in  the  event  of  her  husband's  descendants  coming  to  a  psrtitioa  of 
his  estais.^/(fd.  p.  f7. 
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.      .  -     _,., According  to    the  texts  alresdy    cited. — See  ante. 

Authority.    ^  ^^^ 

According  to  Jimaita^vahana,  Raghu-nandanay  Sri-kHshna  Tarkilan' 
kdra,  and  the  rest,  when  partition  is  made  by  a  father,  a  share  equal 
to  that  of  a  son's  most  be  given  to  the  wife  who  has  no  son,  not  to  her 
who  has  male  issue ;  her  son  should  be  considered  as  alone  entitled 
to  (share  in)  the  partition :  this  a^^rees  with  common  sense.  But, 
when  partition  is  made  by  sons,  no  share  need  be  allotted  to  the  step- 
mother, who  hsA  no  male  issue,  but  food  and  raiment  (must  be  assign- 
ed ;)  for  the  late  owner  of  the  property  was  bound  to  support  her.* 

y  288.     If  the  sons  refuse  to   deliver   the  share 
yapvasv{m  •  ^^  ^j^^j^.  natural  mother,  she  may  exact  it  even 
by  forcible  means.f 

Rbasoii.  For  the  ordinance  would  be  otherwise  nugatory. 

^    289.     When  the  father  of  an  only  son   leaves 
yavHBiiIlA  .  Qj^g  ^-fg^  jjjgj^  £q^j  ^^^  vesture  only   shall   of 

course  be  allotted  to  her.f 

Since  no  text   propounds  the  immediate  appropria- 
tion of  a  share ;  and  the  law  has   only   ordained  the 
allotment  of  a  share  to  the  mother  or  step-mother  when  partition  is 
made  among  sons. 

If  a  man  leave  two  wives,  and  by  one  two  sons  and 
by  the  other  four,  partition  shall  be  made  as  above 
mentioned,  among  the  brothers  of  the  whole  blood  and  half  blood ; 
but  what  shares  shall  be  allotted  to  their  respective  mothers  ?  To 
this  Chandeshwara  and  the  rest  would  reply,  the  estate  must  be  divided 
into  eight  shares,  and  two  must  be  given  to  the  mothers,  for  they  are 
equally  wives,  of  the  father ;  and  the  six  brothers  take  six  shares. 
However,  Sri-krishna  Tarkalankira  observes  in  his  commentary  on 
the  Diya-bhaga,  '  both  are  not  entitled  to  shares,  since  both  are  not 
natural  mothers  of  all  the  sons  ;  and  the  natural  mother,  according  to 
Jimita-vihana  and  the  rest,  is  alone  entitled  to  a  share.'J     Hence— 

*  Coleb.  Dig.  Vol.  III.  p.  13.    "' 
t  Cokb.  Dig.  Vol.  IIL  pp.  29,  80, 31.    See  Cons.  H.  L.  p,  54,  para.  33. 
$    Coleb.  Dig.  Vol.  III.  pp.  29,  80,  31.    See  Cont ,  H.  L.  p.  64,  &  88. 

61 


482  VYAVASTHA'DARPAxNA. 

Vvavastha^  290.     If  the   uterine    brothers    separate  from 
^  '  their  half  brothers,    their  respective    mothers 

will  not  be  entitled  to  shares. 

j^  til   ^  ^^'*     But  when  one  set    of   uterine  brothers 

^  '  shall  come  to   a    partition    among  themselves, 

then  their  mother  will  be  entitled  to  a  share  equal  to  that  of 
one  of  her  sons  :  otherwise  not.* 

„  y  292.     At  the  time  of  partition    with  half  bro- 

y  •  thers,  if  the  uterine  brothers  also  separate  from 

each  other,  or  any  of  them  from  the  rest,  taking  their  shares 
or  his  share  in  severalty,  in  that  case  the  mother  of  these  is 
entitled  to  an  equal  share  out  of  her  own  sons'   shares. 

Inasmuch  as  at  the  same  time  partition   takes   place  amongst  her 
own  sons  themselves. 

y  293.     If  any  of  the  sons  or  the  heir  of  a  son 

y  '  (deceased)   be   separated   from  the    rest,  then 

also  the  mother  shall  be  entitled  to  a  share  equal  to  (that  of 
one  oO  her  sons.f 

*  If  A  shall  have  three  widows,  one  the  mother  of  B,  C,  and  D;  one  the  mother  of  E, 
F,  and  O;  and  one  the  mother  of  H,  I,  and  K;  upon  a  separation  of  these  three  sets  of 
uterine  brothers  firom  each  other,  they  will  form  three  joint  and  undivided  fiunilies,  and 
their  respective  mothers  will  not  be  entitled  to  a  separate  share,  but  if  one  set  shall  come 
to  a  partition  among  thetmelves,  then  their  mother  will  be  entitled  in  seTCraltj  to  «  fourth 
part  of  their  estate.  If  another  set  (£,  F,  &  Q  for  instance,)  shall  all  die  without  having 
come  to  a  partition;  £  leaving  sons,  F  leaving  grandsons,  nnd  O  leaving  great  grandsons, 
then  the  sons  of  E,  the  grandsons  of  F,  and  the  great  grandsons  of  G,  will  form  a  joint  and 
undivided  family,  and  the  mother  of  E,  F,  and  Q  will  not  be  entitled  to  any  separate 
share. — Cons.  U.  L.  p.  42. 

If  there  be  three  widows,  one  the  mother  of  three,  one  the  mother  of  four,  and  one 
the  mother  of  five  sons  ;  the  rule  as  to  partition  will  be  the  same  as  it  is  when  they  are 
mothers  each  of  an  equal  number  of  sons ;  that  is,  if  the  uterine  brothers  separate  from 
their  half-brothers,  and  continue  united  among  themselves,  their  respective  mothers  will 
not  be  entitled  to  any  several  share;  but  if  they  come  to  a  partition  among  themtebet, 
then  the  mother  of  the  three  sons  will  be  entitled  to  a  fourth — ^the  mother  of  the /our  sons 
to  Kffth,  or  the  mother  of  tbe^c^e  sons  to  a  sixth  part  in  severalty. — Ihid,  p.  48. 

t  If  there  be  any  number  of  sons,  and  one  be  by  any  means  separated  from  the  othen; 
even  if  he  should  be  separated  by  authority  of  the  magistrate,  without  the  consent  of  aoy 
of  them  or  against  the  will  of  all,  the  mother  shall  be  entitled  to  her  several  share.-- Cons, 
H.  L.  p.  47.  See  Ibid.  p.  4S. 
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^  294.  Like  a  brother  the  mother  also  is  enti- 
vyavastna  .  ^^^^  ^^  ^  share  of  the  property  acquired  by  the 
use  of  the  patrimonial  wealth."* 

,  295.  If  the  mother  happen  to  be  the  heiress 
vyavasiilia  .  ^^  ^  ^^^  deceased,  she  shall,  as  such,  inherit  his 
share,  and  also  on  partition  she  shall,  as  mother,  get  another 
share  equal  to  that  of  one  of  her  sons.f 

^  296.  The  mother  is  entitled  to  a  share  equal 
vyava  wia .  ^^  jj^^^  ^^^  ^^^^  ^^^  ^^^y  on  partition  between 

her  sons  themselves,  but  also  between  her  son  and  the  heir  of 
a  son  deceased.^ 

*  TIm  mother  shall  not  be  entitled  to  share  in  the  property  aoqaired  by  the  individtial 
exertion  of  one  of  her  eons,  nor  in  the  property  acquired  by  the  joint  exertion  of  them  all, 
unleaa  it  thaH  appear  that  aach  aoqaiBitions  were  made  out  of  the  patrimonial  wealth,  in 
which  oaae^  the  diall  be  entitled  to  ahare  in  the  increase  of  the  patrimonial  wealth,  upon 
partitioD.— Cona.  H.  L.  p.  51. 

t  See  the  following  note. 

X  la  the  caae  of  Gourwptaaiid  Bote  rersus  Shib-chander  Bose  &c.  the  court  made 
forthor  enquiry,  and  obtained  the  beat  information  ;--we  were  ultimately  aatiafied  that, 
upon  m  {Mutition  by  her  ton  and  grandsons,  Kkanjani  waa  entitled  to  ahare,  aa  ahe  would 
hare  been  had  the  partition  been  made  by  her  aons. — Cons.  H.  L.  p.  29. 

If  A  shall  hare  three  aons  B,  C,  and  D,  by  one  wife,  and  if  A  shall  die,  leaving  hia  aona 
B  ^  C,  and  his  grandsons  E,  F,  and  O,  by  his  son  D,  and  hia  widow,  the  mother  of  B,  C, 
&  D,  BurvlTing,  then  upon  partition  miide  between  B,  C,  E,  P,  and  G,  the  mother  of  B,  C 
sad  D  (i.  e.  the  widow  of  A)  shall  take  one-fourth  of  hia  (A'a)  estate,  oraa  much  as  E,  F, 
and  Q  (tons  of  D)  aha'l  take  among  them  jointly.  The  same  rule  will  hold,  if  two  of  her 
sons  had  died,  and  if  partition  had  been  made  between  her  living  son  and  the  sons  of  her 
two  deoeaaed  sons;— aa,  if  C  4-  D  had  died,  she  will  in  this  caae  also  take  one-fourth  of 
A*8  estate — site  shall  take  one  share — ^her  living  son  B  shall  take  one  ahare— >the  sons  of 
C  th^^^  take  one  ahare  among  them, — and  the  aons  of  D  shall  take  a  ahare  among  them.— • 
Cone.  H.  U  p.  5S. 

It  is  well  established  that  she  is  entitled  to  a  share,  if  her  sons,  her  grandaona.  or 
bar  aons  and  grandsons  ahould  divide  the  eatate. — As  there  is  nothing  to  exclude  her  in 
the  ease  of  a  more  remote  descendant  being  a  party  to  the  partition  ;  it  is,  I  think  both 
rcaaooable  and  just  that  she  should  have  her  share,  although  auch  a  person  ahould  chance 
to  be  one  of  the  partitioners. — Cons.  H.  L.  p.  30. 

If  A  shall  die  leaving  a  widow,  the  mother  of  B,  C,  and  D,  and  these  three  sons  aur- 
riwiog  him;  if  B  then  shall  die  leaving  three  aons  E,  F  &  G,— and  C  die  leaving  four  sobs 
H,  I,  K,  aad  L,— and  L  die  leaving  two  sons  M  and  N,  and  a  partition  then  take  phuM 
between  the  several  parties,  i.  e,  D  (he   surviviog  ion  of  A;  £>  F,  Mid  Q,  the  sons  of  B 
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^  294.     If  one  of  the  brothers  or  the   heir  of  a 
y  •  deceaged  brother  shall  take  his  share  of  either 

of  the  movable  or  immovable  property,  this  will  give  the  mo- 
ther a  right  to  her  separate  share  of  the  same  description  of 
property,* 

^  295,     The  mother  who  gets  a  share  upon  par- 
vyavastlia .  ^Hq^   g^^g   j^  y^^.  n^^  Q^\y  .  ^jth  respect    to 

dominion  over  such  property,  she  stands  upon  the  same  footing 
with  the  widow  who  succeeds  to  her  husband's  rights.f 

H,  I,  tod  K,  the  sons  of  C ;  and  M  and  N,  the  sons  of  L;  the  estate  of  A  shall  in  tiw 
first  instance,  be  divided  into  four  parts,  of  which  his  widow  will  take  one ;  D  his  sur- 
viving son  will  take  one;  E,  F  and  G,  the  sons  of  B,  will  take  one;  and  the  descendants, 
the  sons  and  grandsons  of  C,  will  take  one;  or  if  all  the  parties  separate  frgm  each  other, 
then  the  estate  of  A  being  divided  into  forty-eight  parts,  hig  widow  will  take  twelve,  D 
will  t]ike  twelve;  £,  F,  and  O,  four  each;  H,  I  and  K,  three  each;  and  M  and  N,  one  and 
a  half  each  or  three  between  them.— Cons.    H.  L.  p.  40l» 

We  have  seen  that  on  a  primary  partition  in  the  last  mentioned  case,  the  widow  of 
A  will  be  entitled  to  a  fourth  part  of  his  estate;  that  his  surviving  son  D  will  be  entitled 
to  a  fourth  part ;  that  the  sons  of  B  will  be  entitled  to  a  fourth  part ;  and  thsi  the  descen- 
dants of  C  will  be  entitled  to  a  fourth  part  Now  let  us  suppose  the  widows  ef  B»  C,  and 
L,  to  be  living  when  their  sons  respectively  come  to  a  partition  among  themselves ;  then 
the  proportion  of  E,  F,  and  G  shall  be  divided  into  four  parts,  of  whieh  the  widow  of  B 
will  take  one,  and  E,  F,  and  G  one  each.  The  proportion  of  H,  I,  and  K  shall  be  divided 
into  four  parts,  of  which  the  widow  of  C  will  take  one,  and  H,  I,  and  K  one  each. 
The  proportion  of  M  and  N  shall  be  divided  into  three  parts,  of  which  the  widow  of  L 
will  take  one,  and  M  and  N  one  each.  But  upon  the  primary  partition,  A's  will  be  the  only 
widow  entitled  to  a  share.  The  claims  of  the  other  widows  will  not  arise,  imtil  partition 
be  made  among  their  own  sons. — Cons.  H.  L.  p.  40. 

*  If  brothers  of  an  undivided  family,  shall  possess  immovable  as  well  as  DMvable 
property,  and  if  one  brother  shall  take  his  share  of  the  movable  property  to  his  own 
teperate  use,  continuing  to  possess  the  immovable  property  joint  and  undivided,  with  his 
brotheis ;  this  will  give  the  mother  a  right  to  her  separate  share  of  the  movable,  but  not 
of  the  immovable  property. — Cons.  H.  L.  p.  46. 

+  See  Vyavasthfgt  Nos.  24—61,  and  Commentaries  and  cases  &c.  in  illustration  ihett- 
of.-^AnU,  pp.  46—149. 

I  believe  it  may  now  be  laid  down  as  the  law,  that  mothers  who  take  a  share  upon 
partition,  take  an  estate  for  life  only, — and  with  respect  to  dominion  over  the  property, 
stand  upon  the  same  tooting  with  widows  who  succeed  to  their  husbands'  right.— It  has 
been  said  that  what  is  taken  by  a  mother  upon  partition,  is  more  ih  tlie  nature  of  mgift 
than  that  which  is  taken  by  widow  on  the  death  of  her  husband.  Ifa// the  sons  agreed  to 
divide,  it  might  indeed  be  said  to  be  in  the  natare  of  a  gift,  beoause  they  would  all  hate  coo- 
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llfhwuT'Ckander  Kirfarmd  and  another  versus    Gobinda^ 
chander  Karfarmi  and  others. 

CftS6  ^^  ^^^  ^^^'  ^^  ^^  declared  by  the  decree,   thKt  the 

bearing  on  the  vya-  «^  of  the  testator  Gokul-chander  Kdr/Armd  was 
▼astliis  Kot,  28(lft  ... 

S96.  wholly  inoperative,  except  as  to  a  disposition  therein 

contained,  in  favonr  of  Gour-mani  Ddsi^  the  step-mother  of  the  testa« 
tor.  It  was  then  declared  that  the  defendants  Gobinda-cAdnd,  Nirmal* 
chdnd,  K&ndi'ChAndj  the  sons  of  GokuUchander  by  the  defendant 
RoM^mani,  his  fibrst  wife,  together  with  the  defendants  Doydi^chAnd 
and  Shara^hdnd,  (Sharat-ehdnd  being  then  dead)  two  sons  of  Gokul- 
chander  by  the  defendant  Rddhd-mani,  I^  second  wife,  together  also 
with  the  complainants  /  shwdr^chander  and  SAarat,  {Sharai  being  then 
dead,)  two  sons  of  GokuUchander  by  the  complainant  Ndrdyaui,  his 
third  wife,  as  the  seven  sons  who  survived  GokuUchander,  became 
entitled  to  his  real  and  personal  estate,  of  which  he  was  seized  Or  pos- 
sessed ki  the  time  of  his  death ;  and  that  the  said  seven  sons  were 
so  entitled  in  equal  parts  or  shares* 

The  decree  then  declares,  that  the  defendant  Rdm-manty  widow 
and  heir  of  SharaUchdnd,  is  entitled  absolutely  to  his  share  of  the 
personal  estate  ;*  and  to  his  share  of  the  real  estate  for  her  life :  that 
the  complainant  Ndrdyani,  as  the  mother  and  heir  of  Sharat,  is  in  the 
same  manner  entitled  to  his  share :  that  Rdt^mani,  mother  of  GobindU" 
chdnd,  NirmaUchdndf  and  Kdndi-chdnd,  is^  entitled  absolutely  to  one 
fourtli  of  their  three  seven  parts  of  the  personal  estate — and  for  her 
life  to  one  fourth  of  their  three  seven  parts  of  the  real  estate  ;* — and 


oorred  ia  tba  set  by  which  their  mother  became  entitled  to  a  ihare  of  the  eetate-^yet  if 
tbMbeteaaone,  any  OBCofthem  may  enforce  partition;  and  although  the  other  nine 
oootiaae  living  in  an  undivided  state,  and  although  the  tenth  separated  himself  from  tkem 
agaiBflt  their  wUl,  his  separation  alone  wiU  give  the  mother  a  right  in  severalty  to  one 
eloTenth  part  of  the  estate.  In  such  a  case,  what  she  takes  ean  hardly  be  said  to  be  in  the 
natnreofa^ifi^-eertainlyit  is  nota  gift  fiNMn  her  sons;  nine  of  them  oat  of  ten  being 
desirjoa  of  with-holding  from  her,  that  which  one  enables  her  to  take  by  compulsion  from 
the  reirt;-^ut  whatever  the  reason  may  be,  the  law  is  conclusive  npon  the  subjeet.  She 
has  a  right  on  partition  being  made,  although  the  greater  number  of  her  sons  may  have  been 
vnwiltiag  to  divide.  The  Supreme  Court  has  not  hitherto  made  any  distinction  between 
the  interest  taken  by  a  mother  upon  partition,  and  that  taken  by  a  widow  upon  the  death 
of  her  hnsba&d.--Gon8.  U.  L.  pp.  43,  44. 

*  The  extent  of  the  right  of  a  woman,  so  succeeding,  in  the  personal  estate  is  the 
same  as  that  in  the  real  estate,  the  Hindu  law  making  no  difference  betwien  the  two  sorts 
property.— See  ^n/e.  p.  loi. 
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that  Rddha-mani,  the  mother  of  Doyil-chind  and  Sharai-chdnd,  is  in 
the  same  manner  entitled  to  one  third  of  their  two  seven  parts  of  the 
estate* 

It  will  be  observed  that  Rcts-mani,  the  mother  of  three^  and  Ridhi- 
manif  the  mother  of  two^  sons  of  Gokut-chander,  came  in  upon  parti- 
tion made,  the  first  by  her  three  sons,  the  second  by  one  son,  and  the 
widow  of  her  deceased  son ;  and  also  that  RAm-mani,  the  widow  of 
Sharat'Ciind,  and  NAriyani,  the  mother  of  Sharat^  came  in  as  heirs, 
one  of  her  husband,  and  the  other  of  her  son ;  and  that  the  mothers 
and  widows  so  taking  were  all  declared  to  have  the  same  interest  in 
the  estates  which  they  severally  took,  i.  e.  an  absolute,  interest  in 
the  personal,  and  an  estate  for  life  in  the  real  property.* — Cons.  H. 
L.  pp-  74,  75. 

*  That  part  of  the  decree  which  declared  Uie  rights  of  the  mothers»  proceeded,  of 
course,  apon  the  partitioii  made  by  their  sons.  It(£dh^»ma%i  was  the  moUier  of  DojftCh 
ekdnd  and  ShanU'ehcCnd.  Skarat'CMCnd  had  died,  and  his  widow  Edw^mani  was  declar- 
ed entitled  to  his  share— and  then,  on  a  partition  between  Doyd!'Ck(fnd  9Skd  Mm-maiii 
Mdhd'^mani^  the  mother  of  JhyiUMnd  and  Skarat-eK^nd  was  entitled  to  a  share. 

So  far  this  decree  is  consistent  with  all  the  decisions  ;  bnt  there  is  one  point  in  which 
it  di£fon  from  the  decree  that  was  pronounced  in  December,  1823,  in  the  canse  of  SriwuUt 
Jm^mani  Dc^it'and  others  rersus  AttA-r<^m  Ghose  and  others,  in  which  Kanm^'wuoyt  jDtfsi 
was  declared  entitled,  as  heir  to  her  grandson,  to  his  share— and  also  as  parent,  to  a  share 
npon  partition  ;  although  as  heir  of  her  grandson,  she  had  been  joint  owner  of  the  pro- 
perty divided.  In  Uie  present  case,  the  double  claun  of  NdCrd'yani  !><£$€  may  have  been 
overlooked.  iVirijraii<' was  mother  of /«AiMir-c%aiKfer  and  Sharat,  5iUira<  bad  died,  and 
Ndrdffoni  was  declared,  as  his  heir,  to  be  entitled  to  his  share.  Thus  then,  if  the  decree 
of  December,  1823,  was  right,  MrtCyanCwM  entitled  to  more  than  she  received.  Accor- 
ding to  the  law  as  it  was  declared  in  the  case  of  Jajf-mtn^  and  others  versus  AUif-rdm 
and  others,  N(ir(gya%tovLght  to  have  taken  the  share  of  Sherat,  as  his  heir ;  and  she  oo^t 
then  upon  partition  to  have  shared  as  the  mother  of  Ithwar-ehander  and  Sharat.  In  the 
case  of  Jojf-mani  versus  A  /(oT-rdm,  the  pa%diu  were  clearly  of  opinion  that  Karmni£'-m»yi 
was  entitled  to  take  as  hAr  of  her  grandson,  and  when  in  that  capacity  she  came  to  a  par- 
tition  with  her  son  and  a  son's  widow,  she  was  entitled  as  parent  to  one  fborth  of  the 
estate ;  she  and  the  son,  and  the  deceased  80n*s  widow  each  took  one  third  ;  and  opon 
partition  she  took  one  fourth  of  the  whole.  The  correctness  of  the  opinions  which  the 
pamdits  gave  on  this  occasion,  seemed  to  have  been  admitted  ;  and  from  subeeqnent  in- 
quiry, I  am  satisfied  that  they  were  consistent  with  law ;  according  to  that  principfe 
NcCrdyami  ought  to  have  had  eight  shares  out  of  twelve.  First,  upon  partition,  she  ought 
to  have  had  six  parts,  or  one  half;  then  as  mother  she  was  entitled  to  one  third,  or  four 
parts  of  the  whole,  her  own  contributing  to  make  up  the  four.  This  woul  d  have  tsken 
two  parts  from /tftica9-cAan(/er,  which  would  have  increased  her  own  six  to  ei|^t  and 
left  him  four.-»Sir  Francis  Nacnaghten's  considerations,    pp.  76,  77. 
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Joy^mani  Ddsi  and  D&si   Ddsi   versus   AttA-rdtn    Gho$e  and 
KdU-chdnd  Ghase. 

Qmj0  KrUhna-mohan  GAose  died  leaving  two  widows,  viz. 

*^^«^**^aK"      'Karutta^moyi    D&si    and     LakkhyUpriyd  D&si.    By 
TMthitNot.  286,  •  ,     ^  .  ,  .        ^  i    .  . 

295&S9flL  Karuna-moyi     Rrtshtta-mohan  left  three    sons,    viz. 

Ganffd-cAaran  Ghose,     Badan-chdnd  Ghose,    and  K&l&'Ch&nd  Ghose; 

and  by  Lakkhyi'pr%y&  he  left    Attd-rdm   Ghose.     Gangd-charan  had 

married  two   wives,  first  Joy&-D&si,  who  died  leaving  a  son  ShambhU" 

chander   Ohose.    The  other  wife  of  Gangd-charan  is  the  complainant 

Joy-mam  D&si.     She  had  a  daughter,  who  is  since  dead.  Badan-chdnd 

Giose   left  one  widow,  the'  complainant  D&si  Disi,  by  whom  he  had 

one  daughter  only.    K&l&'Chdnd  the  other  son  of  Krishna-mohan  by 

Karnn/d-moyif  and  Attd-rdm,  the  only  son  of  Krishna^mohan  by  Lakhyi- 

priy&t  are  the  two  defendants. 

An  account  and  partition  of  the  estate  of  Krishtia-mohan  was  in  the 
first  place  ordered  as  between  the  other  claimants  under  Krishna- 
mohan^  and  (him)  A'^tt&-rdm^  he  being  declared  entitled  to  one  fourth 
part  or  share  thereof  as  one  of  the  four  sons  of  Krishna-mohan.  Au&- 
rdm,  then,  being  solely  entitled  to  a  fourth  separate  part  of  the  estate 
of  Krishna-moian,  it  was  understood  and  admitted,  that  his  mother 
Lakkiyi'priyi  was  not  entitled  to  any  separate  property  upon  a  parti- 
tion made  between  her  only  son  and  his  three  half  brothers,  and  that 
she  was  to  took  1x>  him  for  her  maintenance. 

If  Shambhu-chander^  the  son  of  Gang&'charan  and  Joyi  D&si,  had 
died  in  the  life-time  of  his  father,  it  seemed  to  be  agreed,  (Joyd  D&si 
having  died  before  her  husband,)  that  Joy-mani,  ^the  surviving  wife 
of  Gang&-charan,  would  have  been  entitled  to  his  estate ;  but  Shambhu- 
chander  having  survived  his  father,  it  was  held  that  his  father's  estate 
vested  in  him,  and  that  Joy-marU  (not  being  his  mother  although  the 
wife  of  his  father)  could  not  take  from  him,  (Shambhu-chander,)  but 
that  his  father*s  mother  (Karund-moyi)  was  his  heir.  It  was  also  de- 
clared that  D&si  D&si,  the  widow  of  Badan-chdnd,  (he  not  having 
left  a  son,)  succeeded  as  bis  heir,  and  was  in  his  right  entitled  to  one 
fourth  part  of  Krishm-mohan's  estate.  It  was  therefore  ordered  that 
the  estate  of  Krishna-mohan  be  divided  into  four  equal  parts  or  shares, 
and  that  A^li&'r&m,  the  only  son  of  Krishna-mohan  hj  Lakkhyi-priyd 
do  take  one  of  the  said  four  parts  or  shares  in  severalty;    Of  the  other 
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three  parts  it  was  ordered  th&t  Karuni*mai/i  do  take  one  as  the  heir 
of  her  grandson  Shambhu-chander^  that  Diii  Ddsi  do  take  one  as  the 
heir  of  her  husband  Badan-chdnd — and  that  Kola-chAnd  do  tajLe  one  as 
the  survivor  of  Krishna-mohan's  sons. 

This  partition  having  been  made^  it  was  farther  declared  that  Karuna- 
moy\  was  entitled  to  a  fourth  part  of  the  three  parts  which  had  been 
so  divided,  the  third  part  which  she  had  taken  upon  partition  contri- 
buting to  make  up  the  said  fourth  part.  It  then  stood  thus, — KarunA- 
moyi  the  representative  of  Shambku-chander,  Ddsi  Disi  the  represen- 
tative of  Badan-chind,  and  Kiia-chdnd  the  surviving  son  of  Krishna- 
mohan^  having  come  to  a  partition — Karund-moyi,  as  mother  of 
ShambhU'Chander^s  father,  as  mother  of  Di$i  D&sfs  husband,  and  as 
mother  of  Kdlh-chind,  became^  upon  a  partition,  entitled  to  a  share 
equal  to  that  of  the  several  partitioners.  The  three  parts  were  there- 
fore again  to  be  consolidated  and  then  divided  into  four,  of  which 
Karuai-moyi  as  mother  was  to  have  one, — the  same  Kartmd-mayi 
as  representing  her  grandson,  one, — Disi  Ddsi  as  representing  her 
husband,  one, — and  KSi&^hdnd  in  his  own  right,  one. 

As  to  Joy-mani^  she  has  a  right  to  maintenance  out  of  her  husband's 
estate,  and  may  follow  it  for  the  purpose  of  obtaining  her  right  into 
the  hands  of  Karund-moyi. — S.  C.  Cons.  H.  L.  pp.  64—68. 

Guru-prasdd  Bose  versus  Shib^chander  Boss  and  others. 
Case  I^  ^^^  ^^^3  ^^^  right  of  a  woman  to  come  in  for  a 

^^hiV"  286^6  ^^^^  xipon  partition  made  by  her  son  and  grandsons 
was  questioned.  The  case,  so  far  as  it  relates  to  the 
present  point,  was  shortly  this.  Krishm^rdm  Bose  died  leaving  two 
sons,  viz.  Guru-prasddy  the  complainant,  and  Madan-gopal,  who  be- 
fore the  filing  of  this  bill  had  died,  leaving  six  sons. — Krishna^rAm 
left  fi,  widow,  named  Kharyani  Ddsi,  who  was  the  mother  of  Gurw 
prasdd  and  Madan-gopU. — Upon  a  partition  prayed  as  between  Gfiwti- 
prasdd,  and  the  sons  of  Madan-gopal,  (that  is,  between  Khanjami*s 
son  and  grandsons,)  the  question  arose.  It  was  admitted  by  all  the 
pandits,  that  she  would  have  been  entitled  to  one  third  of  Krishna- 
ram's  (her  husband's)  estate,  if  the  partition  had  been  made  by  her 
Bona  Quru-prasdd  and  Madan-gqpdL  As  to  the  point  at  issue,  some 
Pandits  deelared,  tha  partition  having  been  postponed  until  after   the 
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death  of  Afadat^gopal,  that  Khanfani  was  not  entitled  to  any  share. 
Others  declftred  that  her  right  was  the  same,  partition  having  been 
made  between  her  son  and  grandsons,  as  it  would  have  been  had  the 
partition  been  made,  in  the  life-time  of  Madan-gopdl,  between  her 
two  sons.  The  Court  made  further  inquiry,  and  obtained  the  best 
information; — we  were  ultimately  satisfied  that,  upon  a  partition  by 
her  son  and  grandsons,  Khanjani  was  entitled  to  share,  as  she  would 
have  been,  had  the  partition  been  made  by  her  sons.* — S.  C.  Cons.  H. 
L.  p.  29. 

II.     Prin-krishna  Mitter  and  Shankari-Dd^i   versus  Mati»9undari 
nisi— S.C.  12th  February  1841.  Fulton  I.  p.  389. 

Shib'Chander  Bose  versus   Guru-prasdd  Bose  &  others. 

Case  Krishna-ram  Bose  (now  dead)   had   been  the  father 

bewingoothe^a-  of  Madan-gophl  Bose  and  of  the  defendant  Guru- 
292  &  295.  prasdd. — Madan-gopal  died   shortly   after  his  father, 

leaving  six  sons,  viz.  Shib-chander,  the  complainant,  and  Bhoirab- 
chander,  Gopi-ndth,  Brinda-ban,  Nil-rnddhab,  and  Nabin-ciander,  five 
of  the  defendants.  Shashi-mukhi  Disi  one  of  the  wives  of  Madan^ 
gop&l  was  dead,  and  she  left  an  only  son,  Shib-chander  the  complai- 
nant. Two  widows  of  Madan-gopdl  were  living, — they  were,  Madhabi 
who  was  childless,  and  A  nanda-moyi  who  was  mother  of  Bhoirab' 
chander^    Gopi-ndth,    Brindi-ban,    Nil-madhab,    and   Nabin-chandery 

*  Since  that  time.  I  have  had  sev^^ral  conferences  with  the  i^upreme  Court  pandiU 
on  tiM  tabject  of  a  woman's  right  to  a  ihare.  if  one  of  the  partitioning  parties  should  be  a 
great-grandton.  They  have  invariably  said  that  the  law  is  silent ;  but  that  from  reason 
and  analogy,  she  ought  to  have  a  share,  and  if  such  a  question  arose,  they  supposed  it  would 
ba  decided  that  ahe  should  have  one.  Yet  it  would  seem  to  entitle  her  to  a  share,  that 
tban  moat  be  some  more  proximate  descendant  than  a  great-grandson,  party  io  the  parti- 
tioo — ^for  if  the  partitioning  parties  be  all  so  remote  as  great-grandsons,  itdoea  not  appear 
that  bar  claim  can,  in  any  manner,  be  supported.  The  Pan^iU  are  of  opinion,  if  one  of 
her  aooB  be  a  party,  that  she  ought  to  have  a  son's  share— and  if  her  sons  are  all  dead,  and 
one  of  her  grandsons  be  a  party,  that  she  ought  to  have  a  grandson  s  share.  This  is  oonfor- 
oiable  to  the  principle  of  partition  , — for  in  a  division  between  her  son  and  grandsons 
ahe  will  undoubtedly  be  entitled  to  the  share  of  a  son. 

It  is  well  eetablished  that  she  is  entitled  to  a  share,  if  her  sons,  or  grandsons,   or  her 
id  grandsons  should  divide  the  estate.    And  as  there  is  nothing  to  exclude  her  in 
»  of  a  more  remote  descendant  being  a  party  to  the  partition,  it  is,  I  think,  both  reason* 
i  and  just  that  she  would  have  her  share,  although  such  a  person  should  chance  to  be  one 
•fthepartitioners. — Sir  Fraacis  Macnaghten's  Considerations  on  the  Hindu  Law,  p.  30« 
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five  of  the    defendants.     These   two  widows   were  defendants  to  the 

suit, — and  the  other  party  was  the  defendant  Khanjani^  who  was  the 

widow  of  ^m^iui-r((77i,  and  mother  of  his  two    sons   Madan-gopal  and 
Guru»pras&d. 

On  the  7th  of  August,  1813,  the  Court  pronounced  a  decree  declar- 
ing Khanjani,  the  widow  of  Krishna-ram,  entitled  to  one  third  part 
of  the  estate,  the  movable  absolutely,  and  the  immovable  for  her  life; 
the  defendant  GMrM-/?ra^arf  was  declared  entitled  to  one  third  part  to 
his  own  several  and  separate  use ; — the  other  third  part  was  declared 
to  belong  to  the  representatives  of  Madan-gopdl ; — and  as  to  it,  the 
Master  was  ordered  to  inquire  and  report  what  would  be  an  adequate 
sum  to  set  apart  for  the  purpose  of  securing  to  M&dhabi,  the  child- 
less widow,  a  suitable  allowance  for  her  life.  It  was  then  declared 
that  Shib'CAander  was  entitled  in  sex^eralty  to  one  sixth  of  the  last 
mentioned  third  part,— and  that  the  remaining  five-sixths  be  divided 
into  six  parts,  of  which  Bhoirab-^chander,  Gopun&th,  Brinda-ban,  Nil- 
m&dhab,  and  Nabin-chander,  should  each  take  one,  and  their  mother 
Ananda-tnoyi,  one — the  immovable  part  of  which  she  was  to  take  for 
life  only,  and  the  movable  absolutely.  Subsequently  on  a  bill  having 
been  filed  in  the  nature  of  a  bill  of  review,  the  Court,  as  it  had  done 
in  the  case  of  Kdshi-nith  Basak  and  Rama-ndth  Basii  against  Hara- 
sundArt  Ddsi,  varied  the  decree  made  on  the  7th  of  August,  1813,  and 
instead  of  declaring  that  Khaiijani  D&si  was  entitled  to  the  movable 
property  absolutely,  and  to  the  immovable  property  for  Ae?-  life,  declared 
her  entitled  to  one  third  of  the  estate,  real  and  personal,  according  to 
the  rules  of  the  Hindu  law.*— S.  C.  Cons.  H.  L.  pp,  69—72. 


*  Upon  this  occasion  the  Court  panlits  were  consulted,  and  they  expresaly  declared 
that  the  mother  who  took  upon  partition,  and  the  widow  who  sncceoded  to  the  huaband^s 
property  stood  upon  the  iame  footing  with  regard  to  their  interests  in  the  estates.  There 
iB  not  in  fact  any  distinction  as  far  as  the  right  extendd,  nor  do  I  believe  that  any  ground 
of  distinction  can  be  found  in  the  Hindu  Law. 

The  Supreme  Court  has  always  con-idercd  the  mother  who  takes  upon  partition,  and 
the  widow  who  succeeds  to  the  estate  of  her  husband,  as  possessed  qf  eqtuil  interests.  And 
it  is  to  be  lamented,  when  two  opportunities  occurred,  that  the  Court  did  not  insert,  in  its 
decrees,  the  decided  opinion  which  it  entertained  upon  the  subject ;  that  it  did  not  declare 
the  widow  and  the  mother  entitled  to  an  estate  for  life  only,  whether  the  property  of  which 
they  came  into  possession  was  movable  or  immovable. 

That  the  Conrt  thought  the  decrees,  which  declared  such  parties  entitled  to  ai  ab- 
solute esUte  in  movable  property,  ought  to  bt   altered,  is  certain.     The  opinioos  of  the 
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C8S6S  ^^   ^^^  ^^^  ^^  Kaahi-nath   Basak    and  Rama-nith 

berin^  on  the  vya-  Basik  versus  Hara-sundari  Ddsi,  and  in  that  of 
vasthaNo.  295,  ^  ,  ' 

GurU'prasad    Boss    versus   Shib-chander    Bo$e  and 

others,  the  (Supreme)  Court  was  called  upon  to  consider  whether  or 
not^  the  widow  and  the  mother  had  a  right  to  an  absolute  estate  in 
the  movable  property.  In  each  case^  the  decree  by  which  such  a 
right  had  been  declared^  was  amended,  and  the  declaration  was  ex- 
punged. The  opinions  delivered  by  the  Judges  were  unequivocal,  and 
it  was  well  understood  by  the  profession^  that  no  more  than  an  estate 
far  life  in  movable  property  could  be  taken  by  a  widow  in  right  of  her 
husband,  or  by  a  mother  upon  partition  made  among  her  sons.* — Cons. 
H.  L.  pp.  44,  45. 

THB  PATERNAL  QRiNDMOTHER  TAKES  A    SHARE. 

^  296.  When  the  paternal  grandfather's  estate 
Vyavasuia  .  -^  divided  by  grandsons,  the  grandmother  takes 
a  share  egoal  to  that  of  a  grandson.f 

A     -f"K      '¥Tr      ^^®^  childless  wives  of  the   father  are    pronounced 
^*    equal  shares;  so  are  all  the  grandmothers:  they   are 
declared  equal  to  mothers. — Vyasa. 

By  the  expression  '  equal  to  mothers*  it  is  shown  that  as  the  mother 
is  entitled  to  an  equal  share  in  the  partition  of  her  husband's  proper- 
judges  were  known  and  even  declared  ;  and  ba  we  have  not  any  authority  in  the  books  of 
Hindu  law,  bj  which  a  distinction  between  movable  and  immovable  property  in  the  pos- 
uniiiinn  of  a  mother  or  a  widow  can  be  justified,  it  will,  I  trust,  be  thought  proper  to  abide 
by  the  rale  which  may  be  said  to  have  been  laid  down,  and  to  hold  in  future  that  neither 
widow  succeeding  to  her  husband,  nor  mother  ahariug  upon  partition,  shall  be  entitled 
to  more  than  a  life  interest  in  movable  property.  The  power  of  expenditure  may  be  es- 
pecially given  in  particular  cases. — Sir  Francis  Macnaghten's  Couijiderations  on  the  Hindu 
Law.  pp.  7S,  74. 

•  Such  is  also  the  case  with  immovable  property— the  Hindu  law  making  no  distinc- 
tion between  the  movable  and  immovable  partt)  of  an  estate  inherited  by  a  woman  or  re- 
cerved  by  her  on  partition. — See  ante,  p.  101. 

I  have  been  unable  to  discover  the  authority,  (and  I  believe  there  is  not  any)  upon 
which  a  distinction  between  movable  and  immovable  property  coming  to  a  widow  by  the 
death  of  her  husband,  or  to  a  woman  by  partition  made  among  her  descendants,  can  pos- 
mbly  he  supported  ;'-nor  do  I  believe  there  is  any  authority  for  saying  that  a  female  who 
so  takes,  shall  have  more  than  a  life  interest  in  either.— Sir  Francis  Macnagbten's  Consi- 
deraiioiui  on  the  Hindu  Law.  page  32. 

t    1>A.  *ra.  ScMg,  p.  103,— Sec  Da.   hh(i.  p.  64j— Coleb.    Dig.   Vol.  III.  p.  27. 
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ty  made  by  her  own  sons,  so  in  the  partition  of  the  grandfather's  pro- 
perty made  by  the  grandsons^  the  grandmother  has  an  equal  share 
with  them. 

~  I.     In  this  instance  likewise  the  contemporary  wives 

of  the  grandmother  are  not  entitled  to  participate  ; 
they  need  only  be  maintained.  For  the  reason  above  stated,  the  term 
grandmother  refers  exclusively  to  the  natural  parent  of  the  father. 
This  is  the  received  opinion.  But  in  truth,  the  word  '  aW  being  used 
in  the  text  above  quoted,  and  the  word  'grandmothers?  being  in  the 
plural  number,  it  is  reasonable  that  the  contemporary  wives  of  the 
grandmother  be  also    entitled  to  participate.* 

II.  When  the  patrimony  left  by  the  paternal  grandfather  is  divi- 
ded, the  allotment  of  a  share  to  the  wives  of  that  ancestor  is  ordain- 
ed. Modem  lawyers  hold,  that  shares  must  in  that  case  be  allotted 
even  to  those  wives  of  the  paternal  grandfather  who  have  no  sons.* 
Coleb.  Dig.  Vol.  III.  p.  24. 

^  4.-U   ^   ^^'^'     ^  *^^  grandmother  happen  to  be  the 

^  '  heiress  of  a   grandson  deceased,  she  will,   as 

such,  inherit  his  share,  and  also  on  partition,  she  will,  as  grand  - 
mother,  get  her  proportionate  share.f 

Vvavastha^  298.    The  grandmother   is  entitled   to  take  a 
grandson's  share,  not  only  on  partition  between 
her  grandsons  themselves  but  also  between  her  grandson  and 
the  heir  or  heirs  of  a  grandson  deceased.^ 

*  Some  say  that  the  grandmother  here  Bignifies  the  father's  natural  mother,  for  the 
reasons  before  explained.  But  others  infer  from  the  use  of  the  plural  number,  and  the 
mention  of  'air,  that  all  the  wives  of  the  grandfather  shall  haye  Bharea.Srt-kriskma't 
commentary  on  the  DdCya-hhcCga,  Sans,  p.  82. 

t    See  Vyavaathd  No.  295  and  whatever  is  quoted  in  illustration   thereof. 

X  The  Supreme  Court  Pandits  say,  *  if  a  son  be  one  of  the  partitioning  parties,  with 
great  grandsons,  that  she  ought  to  take  a  son's  share  ;  and  if  a  grandson  be  such  a  party, 
that  she  ought  to  take  a  grandson's  share.  They  think  themselves  justified  in  this  opinion 
by  the  principles  of  law,  although  tho  law  itself  is  not  expressly  declared. — Coos. 
H.  L.  p.  5S. 

The  following  case  was  put  by  roe  to  the  Supreme  Court  Pandits:  '  Suppoaiog  the 
mother  of  E,  F,  and  Q  to  be  living,  when  the  sons  of  E,  the  grandsons  of  F,  and  the  great 
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VvavaathA"^  ^^^'     If  any  of  the  grandsons   or  the  heir  of  a 
(deceased)   grandson  take   his  share  from  the 
rest,  even  then  the  grandmother  is  entitled  to  her  share. 

VvftVAstha''  ^^^'     ^^  **^^  immovable  and  movable  property, 
if  only  one  kind  be   divided,  the  grandmother 
will  get  her  share  in  the  same. 

V\r§L\nMn\SL    ^®^*     "^^^^  *^®  widow,  and  mother,  the  grand- 
mother also  is  not,  without  a  legal  cause,*  com- 
petent to  dispose  of  the  property  received  on  partition. 

*'  If  he  (the  father)  make  the  allotments  equal,  his  drives  must  be 
made  partakers  of  like  portions.'*  According  to  this  text  of  JXonya- 
V  ALKTA — as  the  father  on  making  a  partition  of  his  own  acquired  property 
should  giTe  a  share  equal  to  that  of  a  son  to  such  of  his  wives  as  are 
destitute  of  sons,  so  by  party  of  reasoning, — 

Vvavafitha^  302.     The  grandmother  should  have  a  share  on 
partition  of  the  grandfather^s  acquired  property, 
and  the  mother  should  have  a  share  on  partition  of  the  father's 
acqaired  property.! 


gnadions  of  G  come  to  a  partition— What  share,  if  any,  will  the  mother  of  E.  F,  and  G 
take  upon  that  partition?'  It  will  be  between  her  grandtonSt  her  great  grandsons,  and 
great  grtat  grandsons.  I  was  told  that  the  Hindu  law  did  not  make  any  proyision  for 
lucl&acaae.  I  reminded  them  that  the  Hinda  law  gave  a  grandson's  share  to  the  grand- 
moUiar  upon  a  partition  made  among  her  grandsons — and  a  son's  share  upon  a  partition 
made  among  her  sons  and  her  grandsons.  This  they  admitted  to  be  the  law.  I  asked 
thea  if  it  was  not  reasonable  that  she  should  take  a  grandson's  share  upon  a  partition  made 
among  ber  grandsons,  and  her  more  remote  descendants.  The  reasonableness  of  the  thing 
they  acquiesced  m,  and  said,  if  such  a  case  arose,  they  supposed  it  would  be  so  decided, 
and  that  she  would  get  a  grandson's  share.—Sir  Francis  Macnaghten's  Consider- 
ations on  the  Hindu  law,  pages  42,43. 

♦  See  ante,  pp.  45—58. 

t  Partitions,  to  entitle  the  mother  to  a  share,  must  be  made  of  ancestorial  property 
or  of  property  acquired  by  means  of  ancestorial  wealth.  Therefore  if  the  property  have 
been  acquired  by  A,  the  father  of  B,  d  and  D,— and  B,  C,  and  D  come  to  a  partition  of  it, 
thor  mother  (the  widow  of  A,)  shall,  but  their  grand  mother  shall  not,  take  a  share;  and 
if  the  estate  shall  have  been  acquired  by  B,  C,  and  D,  themselves,  then  neither  the  grand- 
mother, nor  the  mother,  will  be  entitled  to  a  share  upon  partition  of  it.^Cons,  U.  L.  p.  54. 
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Reason  According  to  the  maxim   "  the  sense  of  the  law  as- 

certained in  one  instance,  is  applicable  in  others  also, 
provided  there  be  no  impediment'^* — it  appears  to  be  reasonable  that 
on  partition  the  grandmother  or  the  mother  should  have  a  share  only 
of  the  estate  acquired  by  her  own  husband. 

"  In  like  manner,   in   a  partition  about  to  be  made 

Remarks.  ^^^j^^  grandfather's  wealth  by  the   grandsons,  the 

grandmother  must  be  made  an  equal  sharer."  {Da,  kra.  sang.  p.  103.) 
"  When  partition  is  made  by  a  father,  he  must  give  to  such  of  his 
wives  as  have  no  male  issue  an  equal  share  with  his  sons ;  and  when 
partition  is  made  among  sons  or  grandsons,  they  must  allot  to  their 
natural  mother  or  grandmother  an  equal  share  with  themselves." 
( Coleb.  Dig.  Vol.  III.  p.  27.) — These  are  the  passages  of  two  of  the 
law  tracts  prevalent  in  Bengal  that  speak  with  perspicuity  of  the  grand- 
mother's right  to  a  share  on  partition,  and  from  these  it  also  appears 
to  be  clear  and  unquestionable  that  when  the  grandfather's  property 
is  divided  by  the  sons  of  his  only  son,  the  grandmother  is  entitled  to 
a  share  equal  to  that  of  any  of  the  grandsons.  But  when  the  grand- 
father's property  is  divided  by  such  grandsons  as  are  sons  of  several 
fathers,  and  each  set  of  brothers  is  unequal  in  number  with  the  sons 
of  each  of  their  uncles,  the  books  do  not  lay  down  what  should  in 
that  case  be  the  extent  of  the  grandmother's  share — is  she  to  receive 
a  share  equal  to  that  of  that  grandson  who  receives  the  largest  or  who 
receives  the  smallest  portion  ?  For  instance,  if  one  son  left  an  only 
son,  another  two  sons,  and  a  third  nine,  they  at  first  divide  per  stirpes, 
and  the  set  composed  of  two  brothers  subdivide  their  joint  portion 
into  two  shares,  and  the  set  composed  of  nine  subdivide  their  joint 
share  into  nine  shares  :  in  this  case,  is  the  grandmother  to  get  a  share 
equal  to  that  of  the  single  grandson,  or  that  of  one  of  the  two,  or  that 
of  one  of  the  nine  grandsons  ?  Sir  Francis  Macnaghten  says :  ''  If 
B,  C^  D,  the  sons  of  A,  shall  have  died  before  partition  made,  and 
each  of  them  have  left  sons ;  then  upon  a  partition  of  these  sons  of 
B,  C,  and  D,  their  grandmother  (the  widow  of  A,)  shall  not  be  en- 
titled to  one  fourth,  as  she  would  have  been,  had  either  B,  C,  or  D, 
been  living  at  the  time  of  partition — but  she  shall  share  with  grand- 
sons per  capita,  although  they  will  share  per  stirpes.  Thus  if  B  shall 
have  left  two,  C  three,  and  D  four,  sons;— the  estate  of  A  shall  be 
divided  into  ten  parts,— of  which  his  widow  (the  mother  of  B,  C,  and 

*  See  (mte,  pp.  425,  426. 
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D)  shall  take  oBe, — the  two  sons  of  B  shall  take  three^ — three  sons  of 
C  shall  take  three^ — and  the  four  sons  of  D  shall  take  three/'  (Cons. 
H.  L.  pp«  52,53.)  As  in  the  above  case  the  shares  of  some  of  the 
grandsons  would  be  much  larger  than  the  portion  of  the  grandmother 
and  as  the  law  does  by  no  means  provide  that  in  a  case  like  the  above 
the  share  of  the  grandmother,  must  be  e  qual  to  that  grandson's  share 
who  receives  the  smallest  portion,  the  best  living  authorities  were  con- 
sulted on  the  point;  and  after  a  matu re . consideration  the  conclusion 
arrived  at  by  them  is  that  the  grandmother  should  got  a  grandson's 
share  where  the  grandsons  inherit  and  divide  per  capita,  and  a  son's 
share  where  the  grandsons  inherit  per  stirpes  and  (originally)  divide 
according  to  the  number  of  their  fathers  (sons  of  the  late  proprietor.) 
The  following  is  the  abstract  of  the  written  opinion  of  Bibu  Prosanno^ 
kumir  Thdkur,  the  first  of  the  authorities  consulted  on  the  occasion : — 

'^  If  the  sons  of  a  deceased  owner  all  died  in  his  life-time,  or  having 
survived  their  father,  all  died  as  joint  and  undivided  owners  of  an  es- 
tate left  by  their  deceased  father,  in  either  case,  on  the  occasion  oi  parti- 
tion of  such  estate  by  the  grandsons,  is  the  grandmother  entitled  to 
any,  and  if  so,  what  share  according  to  the  Hindu  law  prevalent  in 
Bengal  ?  The  author  of  the  Dd^a-^bAdga  in  Chapter  III.  Section  2, 
Page  64.  paragraph  82,  states  as  follows:  — 

*'  Wives  of  the  father  (meaning  step-mothers)  who  have  no  male 
issue,  not  those  who  are  mothers  of  sons  (must  be  rendered)  equal 
shares  fmth  the  son.)  So  Vyasa  ordains  :  *  Even  childless  wives  of 
the  father  are  pronounced  equal  shares ;  and  so  are  all  the  paternal 
grandmothers  :  they  are  declared  equal  to  mothers.'  Vishnu  likewise 
says,  '  Mothers  receive  allotments  according  to  the  shares  of  sons ; 
and  80  do  unmarried  daughters." 

"  The  commentators  on  the  above  work,  perhaps  thinking  it  unneces- 
sary or  from  oversight,  are  entirely  silent  as  to  the  purpose  and  intent 
of  the  passage, viz.  'and  so  are  all  the  paternal  grandmothers:  they 
are  declared  equal  to  mothers.' 

*'  The  Digest  of  Hindu  Law,  Book  V.  Chapter  II.  page  27,  states 
onlj  on  the  above  point  that '  when  partition  is  made  amomg  sons  or 
grandsons,  they  must  allot  to  their  natural  mother  or  grandmother  an 
equal  share  with  themselves/' 
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^^  Here  the  right  of  the  grandmother  to  a  share  on  the  partition  of 
her  husband^s  estate  is  clear  and  positive,  but  it  is  not  equally  clear 
whether  the  amount  of  that  share  will  be  equal  to  the  share  of  the 
sons  or  grandsons.  The  latter  take  per  stirpes^  i.  e.  divide  among  them- 
selves  the  shares  of  their  respective  fathers/' 

'^  If,  following  the  preceding  rules  for  the  construction  of  the  law  in 
question,  the  pandits'  opinion  cited  by  Sir  P.  Macnaghten  be  examin- 
ed with  the  reason  of  the  la\^,  the  fallacy  of  their  dictum  will  be  evi- 
dent. The  Pandits,  it  is  supposed,  have  supported  their  views  by  tor- 
turing  the  letter  of  the  law, — as  by  the  passage  in  the  Daya-bhuga  '  so 
are  all  the  paternal  grandmothers :  they  are  declared  equal  to  mothers/ 
In  the  passage  of  the  Digest  of  Hindu  Law, — '  To  allot  to  grandmo- 
thers an  equal  share  with  themselves,*  the  words  '  equal  share  with 
themselves'  are  construed  separatively  instead  of  collectively,  so  as  to 
meau  according  to  the  share  of  each  grandson.  If  such  construction 
be  adopted,  it  will  be  liable  to  the  following  objections.'^ 

'*  The  several  sons  may  not  have  left  an  equal  progeny,  i.  e.  one  of 
them  may  have  left  one  son  and  another  four  sons  ;  and  since  grand- 
sons succeed  to  the  estate  of  the  grandfather  per  stirpes^  and  not  per 
capita^  their  shares  may  be  very  unequal.  For  instance,  the  only  son 
of  his  father  will  receive  one  share,  and  each  of  the  sons  of  his  uncle 
will  obtain  but  a  fourth  of  that  share.  In  what  proportion  then  is 
the  grandmother  to  share  in  the  estate  ?  or  with  whose  share  is  hers 
to  be  co-equal  V 

"  Supposing  that,  to  comply  with  ihe  panAits^  construction,  the  estate 
of  the  deceased  is  divided,  according  to  the  number  of  grandsons,  into 
five  shares,  for  the  purpose  of  creating  a  share  for  the  grandmother, 
by  taking  a  fifth  from  each  of  the  grandsons  to  make  up  the  said  share* 
In  this  case,  as  the  grandson  who  is  tlie  only  son  of  his  father,  takes 
a  moiety  of  the  property  and  gives  one-fifth  of  the  fourth  (part  of  his 
share)  as  his  portion  to  the  said  share,  each  of  the  other  four  grand- 
sons  who  take  but  an  eight  of  the  estate,  is  obliged  to  contribute  in 
the  same  proportion,  which  is  an  obvious  hardship  on  these — the  obli- 
gations of  all  the  grandsons  being  the  same,  but  their  contributions 
very  unequal  in  proportion  to  the  benefits  received  by  them  severally." 

"  The  grandsons  inherit  the  estate /^er  stirpes,  but,  according  to  the 
pandits'  construction,  when  the  several  sons  have  left  an  unequal  pro- 
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geny,  they  contribute  to  the  grandmother's  share  per  capita.  It  ia 
inconsistent  with  the  reason  of  the  law  that  they  should  inherit  accor- 
ding to  one  rule,  and  contribute  according  to  another  to  the  grand- 
mother's share,  especially  when  it  is  considered  that  the  grandmother's 
right  is  on  the  estate  of  her  husband,  and  the  grandsons  inherit  it 
subject  to  that  charge." 

*'  The  usual  rule  for  the  construction  of  the  Hindu  law  is  thus  de- 
clared by  Vrihaspati  : — '  A  decision  must  not  be  made  solely  by 
having  recourse  to  the  letter  of  written  codes  {Shdstra ;)  since  if  no 
decision  were  made  according  to  the  reas3n  of  the  law  (or  according 
to  immemorial  usage,  for  the  word  jukti  admits  both  senses)  there 
might  be  a  failure  of  justice." 

•'  When  the  reasons  laid  down  in  the  Sk&stra  for  the  share  of  the  mo- 
ther and  the  grandmother,  are  taken  into  consideration,  there  cannot 
be  any  other  conclusion  than  that  they  are  respectively  entitled  to  a 
share  equal  to  that  of  their  sons." 

i.  d  R^g^J^ding  the  great-grandmother's  right  to  a  share 
moth«f^8  right  to  a  on  partition  of  the  great-grandfather's  property, 
Jagan-n&tha  in  one  place  of  his  Digest  {Vivdda" 
bhangdraava)  says ;  "  However,  there  is  no  reasoning  which  can  show 
it  incumbent  on  the  great-grandsons,  and  the  rest,  to  allot  a  share 
to  their  great-grandmother.  No  allotment  shall  be  given  to  a  great- 
grandmother.  Such  is  the  opinion  of  Jirmta-vahana  and  the  rest ;" 
and  in  another  he  affirms  :  **  When  property  left  by  the  paternal  great- 
grandfather is  divided,  should  not  a  share  be  allotted  to  his  wife  ? — 
that  is  admissible  from  parity  of  reasoning." 

The  latter  opinion  of  the  author  seems  to  be  consistent  with  reason  ; 
for  although  the  Hindu  law  does  not  expressly  recognise  any  right  of 
the  great<grandmother  upon  partition  made  by  her  great-grandsons 
and  the  rest,  yet  if  the  mother  and  grandmother  can  be  entitled  to 
shares  on  partition  of  their  respective  husbands'  estates,  and  when  she, 
equally  with  the  grandmother,  has  been  recognised  to  be  one  of  the  enu- 
merated heirs,  then  it  is  inconsistent  with  reason  that  she  should  be  de- 
prived of  a  share  on  partition  of  her  husband's  estate  :  on  the  contrary, 
according  to  the  general  maxim — '  the  sense  of  the  law  ascertained  in 
one   instance,  is  applicable  in  others  also,  provided  there  be  no  impedi* 

63 
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ment/* — it  is  proper  that  she  have  a  share  on  partition  of  her  hiis- 
band^s  estate.f  It  is  however  to  be  observed,  that,  her  claim  to  a 
share  arises  only  when  her  husband's  property  is  divided  by  her  great- 
grandsons  or  these  and  other  descendants,  and  not  when  any  other 
ancestor's  estate  is  partitioned  by  them. 

The   unmarried     "  Mothers  are  equal  sharers  with  them  (i.  e.  the  sons;) 

ftiiter  should  have  a  ^nd  daughters  are  entitled  to  a  fourth  part''— Vrihas- 
sum   samcient    for  ^  '^  ^ 

her   naptial   cere-     pATi.     "  For   the  unmarried   daughter  a  quarter  is 

°^^°^^'  allowed  ;  and  three  parts  belong   to  the  son.     But 

the  right    of   the    owner  (to  exercise   discretion)    is  admitted   when 

the  property   is   small.*' — Katvavana.     "To   the   maiden   sisters   let 

their  brothers  give  portions  out  of   their   own  allotments  respectively : 

let  each  give  a  fourth  part  of  his  own   distinct    share :  and  they   who 

refuse  to  give  it,  shall  be  degraded."J — Manu. 

According  to  these  texts  sons  are  entitled  to  three  quarters,  and  the 
unmarried  daughters  (on  partition  made  by  their  brothers)  to  one 
quarter  or  to  a  deduction  of  one  fourth  out  of  their  each  brother's 
share.  But  the  authorities  prevalent  in  Bengal  do,  however,  conclude 
that  that  right  entitles  the  maiden  daughters  only  to  sums  enough  for 
their  marriage.  Ihus  Jimuta-vdhana  alluding  to  the  above  text  of 
Manu,  declares  :  ''  Prom  the  mention  of  giving,  and  denunciation  of 
the  penalty  of  degradation  if  they  refuse,  it  appears,  that  portions  are 
not  taken  by  daughters  as  having  a  little  to  the  succession.  For  one 
brother  does  not  give  a  portion  out  of  his  own  allotment  to  another 
brother  who  has  a  right  of  inheritance.     Thus  Jagnyavalkya,  saying, 


*  See  Di,  hh<£,  page.  63.  Note  31. 

t  Unaware  of  the  above  maxim  and  nicity,  Sir  Francis  Macnughten  seems,  to  have 
made  the  following  remark  : — "  If  the  widows,  sons,  and  grandsons  shall  all  have  died 
without  having  come  to  a  partition,  and  then  the  great-grandsons  shall  divide  the  estate 
among  them  ;  their  great-grandmother  will  not  be  entitled  to  any  share  of  the  estate 
80  partitioned  by  her  great-grandsons  ;  although  she  would  have  been  entitled  to  her  pro- 
portion if  her  sons,  or  her  grandsons,  had  divided,  or  if  a  son  or  grandson  had  beea  divi- 
ding with  more  remote  descendants.  Her  great-grandsons  are  morally  bound  to  main- 
tain her  ;— and  from  p?hat  has  occurred  in  the  Supreme  Court,  I  venture  to  say  that  there 
a  performance  of  this  mora/ obligation,  may  be  %a//y  enforced. — Cons.    H.  L.   pp.   51,52. 

\  According  to  Jt'mitta-vdhana  the  last  text  applies  to  the  case  where  the  fundi  may 
be  small,  for  he  expressly  says ;  *'  if  the  funds  be  small,  sons  must  give  a  fourth  part 
to  daughters,  deducting  it  out  of  their  own  respective   shares."— />a.  bha,  p.  5^ 
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*  Uninitiated  brothers  shonld  be  initiated  by  those  for  whom  the  cere- 
monies have  been  already  performed ;  hut  sisters  should  be  disposed 
of  in  marriage,  giving  them  as  an  allotment^  a  fourth  part  of  a  bro- 
ther's own  share/  declares  the  obligation  of  disposing  of  them  in  mar- 
riage, not  their  right  of  succession.  Thus,  (since  the  daughter  takes 
not  in  right  of  inheritance,)  if  the  wealth  be  great,  funds  sufficient 
for  the  nuptials  should  be  allotted.  It  is  not  an  indispensable  rule, 
that  a  fourth  part  shall  be  assigned.  This  (allotment  of  a  fourth  part 
if  funds  be  small)  must  be  understood  as  aplicable  only  where  the 
number  of  sons  and  daughters  is  equal.  For  if  the  number  be  unequal, 
either  the  daughter  would  have  a  greater  portion,  or  the  son  would 
be  entirely  deprived  of  property.  But  that  cannot  be  proper,  since 
the  son  is  principal  in  relation  to  the  inheritance.*'* — D&.  bhd, 
pp.  66,  66. 

Sri'krishna  observes :  that  **  the  sisters  also  of  these  sharers  must  be 
rendered  participators  to  the  amount  of  a  fourth  share  receivable  by 
their  brothers  respectively,  for  the  purpose  of  marriage-*^* — Dd.  Kra. 
Sang.  p.  lOo. 

Raghu-nandana  too  affirms  :  "  The  text  which  ordains  the  allotment 
of  a  fourth  part  (to  the  unmarried  sisters)  intends  the  appropriation 
of  a  sufficient  sum  for  the  nuptial  ceremony/'*  (Da.  T.  p.  19.)  See 
Coleb.  Dig.  Vol.  III.  p.  91. 


*  I  know  not  of  so  iiistauoe  in  which  siaters  have  shared  upoo  partition,  nor  did  I 
erer  hear  of  a  sister's  claim  having  been  brought  forward  when  her  brothers  divided  the 
estate.  I  oonclude,  therefore,  that  hor  right  does  not  exist  bj  the  Hindu  law  as  itU 
■iiiWifsiit  i»  Btngtd.  Perhaps  it  is  better  that  she  should  be  entirely  excluded  ;  for  if  the 
right  were  admitted,  it  would  be  difficult,  if  possible,  to  ascertain  its  extent.— Cons.  U. 

L.  p.  98. 

It  is  a  duty,  however,  and  one,  the  performance  of  which  is,  1  believe,  K^erally  secnred 
by  fionOy  pride  to  bestow  the  sisters  suitably  in  marriage— and  this  is  all  I  can  say  for  the 
ri^kf  of  aisters.— I6mL  p.  56.    See  also  ibidem,  pp,  102—105. 

la  fine,  this  provision  for  the  aisters,  intended  to  uphold  the  general  respectability 
of  the  family,  is  accorded  rather  as  a  matter  of  indulgence,  than  prescribed  as  a  matter  of 
hcht.^MacB  U.  L.  Vol.  1.  p.  51. 
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EFFECTS,  ACQUISITIONS  &C.  LIABLE  OR  NOT  LIABLE 
TO  PARTITION. 


Effects,  acquisitions  &c.  liable  to  partition, 
^  303.     These   three  descriptions  of    property, 
Vyavaswia  .  ^j^    ancestral,  acquired  by  the   father,  and  ac- 
quired by  the  use  of  the  joint  stock,   are   partible  among   all.* 

_        . .         What  belonged  to  the  paternal    grandfather,   or  to 
J  •    ^YiQ  father,  and  any  thing  else   (appertaining  to  the 
co-heirs  having  been)  acquired  (a)  by  themselves,  must  all  be  divided 
at  a  partition  among  co-heirs.* — Katyatana. 

(a)  And  any  thing  else]— By  the  conjunctive  particle  *  and*  is  meant 
that  the  acquisition  must  have  been  made  through  the  common  pro- 
perty; (or  else  by  joint  personal  labour.) 

^  304.  But  property  acquired  by  individuals 
vyavastna .  though  t^gir  q^^  exertions,  must  be  shared 
exclusively  by  the  acquirers.* 

y  305.     Land   (inherited   in  regular  succession, 

yavast       .  y^^^^  which  had  been  formerly  lost,   and  which 

one  shall  recover  solely  by  his  own  labour,  the  rest  may   divide 

according  to  their  due   allotments,   having  (first)  given   him  a 

fourth  part.* 

,    306.     Property  gained   by    science,  and    such 
ya  as     a  .  q^Jj^,.  means,  without  the  use  even  of  the  joint 
fund8,t  should  be  shared  with  the  parceners  equally  or   more 
learned :  not  with  less  learned   or  unlearned  parceners. 

4.-U    ^  ^^^'    P^op^rty  acquired  or  recorded  in  the  name 

^  'of  one  of  the  undivided  co-parceners  must  be 

presumed  to  be  joint  and  divisible  amongst  them  all — unless  it 

♦    Vide  jDiT.  hra.  Sang.  pp.  70,  71;— /)ar.  bh^.  pp.  108  &  135;— Coleb.  Dig.  Vol.  III. 
pp.  382—885  ;— Macn.  H.  L.  Vol.    I.  p,  52. 

t     See  Vyavatthd  No.  31l»  aod  the  authorities  relative  to  the  i 
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be  satisfactorily  established  that  it  was  acquired  by  any  of 
them  with  his  own  funds  and  without  the  assistance  of  the 
other  co-parceners  or  any  of  them. 

^  308.     Property  gained  by  science  with  the  use 
yavasuna .  ^^  ^j^^  j^^^  stock,  must,  however,  be  shared 

with  all  the  parceners.* 

A    ^-li    i^<-«r      ^'    ^^  P*^  ^^  *^®  property,    which  is   gained  by 
^ '     science,  need  be   given  by  a  learned  man  to  his  un- 
learned co-heirs :  but  such  property  should  be  yielded  by  him  to  those 
who  are  equal  or  superior  in  science.* — Katyayana. 

A    -fli       *4-wr     ^^*     ^  learned  man  need  not  give  a  share  of  his  own 
^'    acquired  property,  without  his  assent,  to  an  unlearn- 
ed co-heir :  prorided  it  were  not  gained  by  him  using  the  paternal  (i) 
estate** — Nabada. 

(i).  The  word  '  paternal'  intends  joint  property. — What  has  been 
gained  by  him  without  using  that,  a  learned  man  need  not  give  up, 
against  his  will,  to  an  unlearned  co-heir  :  but  to  a  learned  or  instruc- 
ted co-heir  he  must  give  a  share  of  any  thing  acquired  by  him  even 
without  the  use  of  joint  property. 

A  -ii-li      '^-w     ^^^'    ^^  ^^^  acquired   wealth,  a  learned  man  need 
^*    not  give  up,  against  his  inclination,   to  unlearned 
co-heirs.* — Ooutama. 

What  is  gained  by  his  personal  labour  of  his  separate  funds,  being 
his  own  acquired  property,  he  need  not  give  up,  if  he  be  unwilling  to 
surrender  it,  unto  unlearned  co-heirs ;  but  he  must  yield  it  to  the 
learned  brethren.* 

_  ,     y  309.     Whatever  property    has    been    earned 

ya  ascna .  ti^^Qugi^  valour  (u)  by  brothers  who  have  de- 
rived science  from  their  family  (e),  or  even  from  their  fether, 
is  partible:  this  is  declared  by  Vrihaspati.* 

(u)  *  Earned  through  rafott/— that  is,  the  gains  of  valour  acquired  by 
means  of  the  expenditure   of  the  joint  stock ;  for  it  will  be  hereafter 

•  VUk  J)i.  bh<^.p.  U2x--Dd'  kra.  tang.  pp.  71,72:— Coleb.  Dig.  VoL  lU.  pp.  812-385. 
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declared  that  property  acquired  without  the  expenditure  of  the  joint- 
stock  is  indivisible.* 

(e)  '  Prom  the  family' — that  is,  from  their  own  family  :  the  mean- 
ing is,  that  the  property  earned  through  valour  by  brothers,  who  were 
taught  in  science  by  their  paternal  grandfather,  uncle,  and  the  rest, 
is  partible. — Kalpataru  and  Ratnakara  cited  by  Raghu  -nandana.  See 
Da.  T.  Sans.  p.  24. 

^  310.  An  acquisition  made  through  any  science 
vyavastJia  .  imparted  by  others  than  a  father,  an  uncle,  and 
the  rest  (of  the  acquirer's  own  family,)  and  without  the  use 
of  the  joint  stock,  must  (however)  be  shared  with  co-heirs 
equally  or  more  learned  ; — but  not  with  those  who  are  less  so, 
or  who  are  ignorant.* 

^  311.     If,  during  the  period  of  acquisition  of 
y  •  gcjenc«  (by  one  brother,)  another  brother  should, 

through  his  personal  exertions  and  by  means  of  his  own  funds, 
support  his  (the  student^s)  family,  then  the  other  brother,  even 
though  ignorant,  is  entitled  to  a  share  of  the  property  gained 
(by  the  learned)  through  science.* 

A    i-\%    itf'hvr      ^®^  ^^^  maintains  the  family  of  the   brother  study- 
^'    ing  science,  shall  take,  be  he  ever  so  ignorant,  a  share 
of  the  property  gained  by  science.* — Narada. 

^312.  If  the  support  were  afforded  by  two,  or 
Vyavastha .  ^^  ^j^^  unlettered  co-heirs,  then  all  these  shall 
participate.* 

By  parity  of  reasoning. — 

^313.    The  brother  left   to  support  or  protect 
y  •  jjjg  family  of  a  brother  gone  abroad  for  ac- 

quisition, should  have  a  share  of  such  acqtdsition.f 

*  See  Da.  kra.  Sang.  pp.  71,  72;— PiT-JAflf,  pp.  Ill  &  116;-Coleb.  Dig.  Vol.  HI. 
pp.  332—335. 

f  The  Hindu  law  of  partition  contains  one  anomaly,  which  would  at  first  sight  ap- 
pear upjuBt  and  Abfur<l.    I  allude  to  that  rule  which  entitles  an  idl«  brother  to  claim  ••hare 
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EFFECTS,  ACQUISITIONS  &c.  EXEMPT 
FROM  PARTITION. 

^314.     Wealth  gained  without  the  use  of  the 
yavasiiim  •  joint-stock,  belongs  to  the  acquirer  alone,   not 
to  the  rest  of  the  co-parceners.* 

As  the  rest  of  the  brethren  participate  [in  one  case] 
on  account  of  the  employmeDt  of  the  common  stock,  it 
is  fit  that  their  participation  should  be  null  [in  another  case]  where 
that  does  not  exist.'*^ 

A     i-li    -Mi-wr     ^'     "  What   a    brother  has   acquired  by   his  labour^ 
^  *     without  using   the   patrimony,   he  need  not  give  up 
without  his  assent;  for  it  was  gained  by  his  own  exertion  (o).* — Manu 
and  VisHcru. 

of  tlie  soquSsitions  of  his  industrious  brethren, — the  drone  to  participate  in  the  labours 
ofthehiTe,  But  when  the  particular  constitutions  of  the  Hindu  society  is  considered, 
this  proTiiloii  will  not  be  found  to  be  altogether  repagnant  to  justice  or  to  reason.  No 
re«pactable  Hindu  would  travel  in  quest  of  employment  without  providing  sufficient 
protaetian  for  the  Hsmales  of  his  &mily  ;  and  the  individual  usually  selected  for  this  pur- 
pose is  one  of  the  brethren,  who  resides  without  any  active  employment  in  the  (amity  house, 
while  the  rest  go  in  quest  of  service,  and  not  unfirequently  amass  immense  wealth,  while  the 
brother  left  behind  has  not  advanced  one  step  firom  his  original  atate  of  poverty.  But  it 
would  be  hard  to  deny  him  a  share  of  the  good  fortune  which  had  attended  his  brethren, 
since  it  is  evident,  that  unless  some  one  performed  the  part  which  he  undertook,  they 
could  not  have  acquired  the  wealth,  and  he  may,  therefore,  be  tkirly  held  to  have  contribut- 
ted  his  aid  towards  the  acquisition.  It  might  also  be  affirmed,  that  had  he  been  engaged 
in  a  more  active  occupation  the  some,  success  would  also  have  attended  his  endeavours, 
Macn.  H.  L.  Vol.  I.  Preliminary  remarks,  pp.  XIII,  XlV. 

•  See  m,  bht(.  pp.  127  et  ttqne\^Di£.  kra,  aang.  pp.  76— 88;— Coleb  Dig.  Vol.  III. 
pp.  832—385. 

An  expenditure  of  wealth  for  nourishment  or  other  use,  must  however  necessarily  be 
made  even  by  a  person  remaining  at  home;  and  such  expenditure  is  not  designed  for  the 
acquisition  of  wealth ;  but  its  having  been  actually  intended  for  that  purpoee  is  a  requisite 
(to  its  being  the  cause  of  gain;)  consequently  the  supposition  does  not  go  too  far.  Aooord- 
inglj*  VUhwa-rUpa  has  said  :  *'  When  wealth  is  not  acquired  by  giving  (or  using)  paternal 
property,  it  is  declared  not  to  be  common,  merely  because  property  may  have  been  used 
for  food  or  other  necessaries;  since  that  is  similar  to  the  sucking  of  the  (mother's;  breast" 
Hence  though  much  wealth  belonging  to  the  father  have  been  expended  in  festivity  at  the 
8on*8  initiation,  or  at  his  wedding,  what  is  obtained  by  him  in  alms  during  austerities  as  a 
student,  or  received  on  account  of  his  marriage,  is  not  common;  for  that  expenditure  of 
wealth  was  not  made  with  a  view  to  gain.— !>«.  bhet.  p.  124. 

The  rest  ofthe  brethren  can  only  claim  shares  of  that  wealth,  for  the  acquisition  of 
which  money  was  expended  (out  of  the  family  estate,)  or  which  was  acquired  by  learning 
attained  through  the  instructions  of  the  father  with  a  maintenance  provided  out  ofthe 
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(o)  Since  the  patrimony  is  not  used^  there  is  no  exertion  on  the 
side  of  the  others,  through  the  means  of  the  common  property:  and, 
since  it  was  obtained  by  the  man's  own  labour^  there  is  no  corporal 
effort  on  the  part  of  the  rest :  it  is,  therefore,  the  separate  property 
of  the  acquirer  alone. 

AiifVin   'i-fr     ^^'     Whatever  else  is  acquired  by  the   co-parcener 
^ '    himself,  without  detriment  to  the  father's  estate,  as 
a  present  from  a  friend,  or  a  gift  at  nuptials  (k,)   does   not   appertain 
to  the  co-heirs. — Jagnyavalkya. 

(k)  Here  the  mention '  a  present  from  a  friend'  and  so  forth  is 
intended  for  illustration  only ;  since  it  is  in  such  modes  that  acquisi- 
tions are  usually  made  without  expenditure. 

(k)  'Gt/i  ff/nttpttato*— that  is,  received  from  the  parents-in-law  by 
reason  of  having  become  their  son-in-law. — Dh.  kra.  Sang.  pp.  77,  78. 

.  -        . .  III.     Wealth  gained  by  science,  or  earned  by  va- 

^ '  lour,  or  what  is  soud&yika  (g,)  belongs,  at  the  time 
of  partition,  to  him  (who  acquired  it;)  and  shall  not  be  claimed  by 
the  co-heirs. — Vyasa. 

(ff)  What  is  obtained  through  favour  or  the  like,  from  a  father, 
uncle,  or  other  kind  relations,  is  Soud&yika, 

IV.  What  a  man  gains  by  his  own  ability,  without  relying  on  the 
patrimony,  he  shall  not  give  up  to  the  co-heirs ;  nor  that  which  is  ac- 
quired by  learning. — Vyasa. 

Since  it  is  expressed  in  general  terms,  "  what  he  gains  solely  by  his 
own  ability,*'  all  property,  so  acquired,  being  his  own,  is  not  common. 
But  as  the  gains  of  science,  though  obtained  by  the  man's  own  ability, 
are  shared  by  parceners  equally  or  more  proficient  in  knowledge,  the 
phrase  '  nor  that  which  was  acquired  by  learning,'  is  subjoined  for  the 
sake  of  excluding  illiterate  or  less  learned  parceners. 


patrimony.  Accordingly  it  is  remarked  by  JtmHta-vcChanat  that  wealth  acquired  hy  the 
nse  of  the  common  atock  employed  for  that  very  purpose,  is  jostly  considered  as  joint  pro- 
perty.—Coleb.  Dig.  Vol.  III.  p.  811. 

The  practice  of  dividing  wealth  gained  by  receipt  of  presents  without  expenditure  of 
the  joint  property,  which  is  observed  to  prevail  among  virtuous  people,  is  not  however  on- 
•uitable,  whether  founded  on  the  mutual  affection  of  the  brethren,  or  on  a  manly  senti- 
mtnt^Jkid.  p.  125. 
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Vxm.iTftftt'hii.''  ^^^'     I^  oJ^c  of '^6  co-heirs,  without  expendi- 
ture  of  the  joint  funds  or  unaided  by  the  exer- 
tions of  the  other  co-heirs,  recover  ancestral   property  usurped 
(  before,)  such  property  is  not  divisible  among  them.* 

A     f  li       •+         ^®  ^^^  recovers  ( j  )  hereditary  property,   which  had 
^ '     been  usurped,  shall  not  give  it  up  to   the   co-par- 
ceners :  nor  what  has  been  gained  by  science.* — Jaonyavalkya. 

(  j  )  The  word  "  recovers'*  being  used  in  the  singular  number,  it  is 
meant  that  the  recovery  must  be  even  without  the  corporal  aid  of 
another. — 5Ari-^rt«Aaa*#  Commentary  on  the  Diyd-bhaga,  Sans.  p.  120. 

Thus  the  author,  denying  the  right  of  unseparated  co-heirs,  in  the 
property,  because  it  has  been  recovered,  although  a  trace  of  the  for- 
mer right  exist,  denies  the  remoter  title  of  the  rest  to  wealth  original- 
ly gained  by  the  man  himself.* 

The  declaring  of  property  common,  merely  because  it  was  gained 
by  an  unseparated  co-parcener^  is  not  (therefore)  grounded  on  autho- 
rity.* 

The  rule  must  be  understood  in  the  instance  of  any  such  hereditary 
property,  other  than  land,  exactly  as  in  the  case  of  property  not  here- 
ditary, but  acquired  by  the  man  himself.  {Dd.  bh&,  p.  135.)  Regard- 
ing land  there  is  an  especial  rule. —  See  ante,  pp.  429  &  497. 

This  therefore  is  ascertained  from  the  above  and  other  texts  :—*  What 
has  been  acquired  by  a  separated  or  an  unseparated  parcener  without 
adventure  of  the  joint  stock,  and  without  the  corporal  aid  of  another, 
belongs  exclusively  to  the  acquirer,  and  is  indivisible   with  the  rest.* 

There  is  only  a  distinction  in  regard  to  the  gains  of  science^  which 
is  as  follows : — 

,316.  What  is  gained  through  any  science  not 
vyavas  a.  acquired  from  a  member  of  the  family,  and 
without  the  use  of  the  joint-stock,t  is  not   liable  to   partition 

•     See  D(£.  Ttra.  gang,  pp.  79,  79,  71  &  72;— DflT.  bJut.  pp.117  jr  120;-Coleb.  Dig. 
Vol.  III.  pp.  382-385. 

t    See  Fyawr/tiff  New,  808,  809  &  810  and  the  authoritiei  tc.  reUtire  thereto, 
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among  the  less  learned,  and  ignorant   co-heirs,   although   divi- 
sible among  the  parceners  of  equal  or  superior  learning. 

-        ..         I.     No  part  of  the  property,  which  is  gained   by   sei- 
^  *   enee,  need  be  given  by  a  learned  man  to  his  unlearn- 
ed co-heir  '•  but  such  property  should  be  yielded  by  him  to  those  who 
are  equal  or  superior  in  science. — Katyayana. 

- ,        . .         II.     The  gains  of  science  do,  however,  belong  exclu- 
^ '    sively  ( t )  to  him  who  acquired  the  same,  and  so  does 
any  thing  given  by  a  friend,    received   on   account  of  marriage,   and 
what  is  obtained  as  Madhu-parkika  (d.) 

( t )  By  the  use  of  the  term  '  exclusively'  an  illiterate  person  and  one 
of  inferior  learning  are  excepted. — Sri-krishna's  Commentary  on  the 
Ddya-bhaga.  Sans.  p.  123. 

Hence  the  terra  ^impartible'  as  used  in  the  present  instance  affects 
only  an  illiterate  ce-heir  and  one  of  inferior  learning ;  inasmuch  as 
the  gains  of  science  which  are  declared  impartible  are  in  fact  divisible 
among  the  brothers  of  equal  or  superior   learning. 

(d)  *  Mddhu^parkika']  Obtained  by  officiating  as  a  priest. — Shrt- 
krishna*8  commentary  on  the  Daya-bhaga.  Sans.  p.  123. 

As  a  mark  of  respect  at  the  time  of  giving  a  Madhuparka, — Kulluka 
Bhatfa, 

The  gains  of  science  are  explained  by  Katyayana,  thus  :  "what  is 
gained  by  the  solution  (of  a  difficulty,)  after  a  prize  has  been  offered, 
must  be  considered  as  acquired  through  science,  and  is  not  included 
in  partition  (among  co-heirs.)  What  has  been  obtained  from  a  pupil, 
or  by  officiating  as  a  priest,  or  for  (answering)  a  question,  or  for  deter- 
mining a  doubtful  point,  or  through  display  of  knowledge,  or  by  (success 
in)  disputation,  or  for  superior  (skill  in)  reading  (the  Vedas,)  the  sages 
have  declared  to  be  gains  of  science,  and  not  subject  to  distribution. 
The  same  rule  likewise  prevails  in  the  arts ;  for  the  excess  above  the 
price  (of  the  common  goods,)  and  what  is  gained  through  skill  by  win- 
ning from  another  a  stake  at  play,  must  be  considered  as  acquired  by 
science,  and  not  liable  to  partition  :  so  Vrihaspati  has  ordained.*'* 

*  '  By  the  iolution  {of  a  difficulty') — As  where  one  agrees   with  another,    *  If  yoasolTe 
tbU  woli,  I  will  giv«  you  so  much  uouey':  after  such  an  offer,  if  one  solve  the  difficulty  and 
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^TTATANA  farther  says :  "Wealth  gained  through  science,  which 
icqnired  from  a  stranger,  while  receiving  a  foreign  maintenance, 
med  acquisition  through  learning/^* 

Legal  opinions  delivered  in,  and  admitted  by,  the  several  courts 

of  judicature y  and  examined  and  approved  of  by  Sir 

William  Macnaghten, 

There  were  five  brothers,  one  of  whom,  subsequently  to  the 
r's  death,  obtained  a  rent-free  Mouza  in  his  own  name  and  iu  the 
I  of  one  of  his  brothers,  and  died,  leaving  the  four  brothers  above 
ed  to  and  a  widow.  Does  the  Mouza  in  question  belong  to  all 
rothers,  or  only  to  those  in  whose  names  the  grant  of  it  was 
D  out? 


the  priE«,  it  is  not  subject  to  distributiou.  '  From  a  pupil* — that  is,  what  is  received 
ne  to  whom  instrnction  has  been  afforded;  or  what  the  pupil,  studying  the  texts  of 
■tf,  grrei  for  the  worship  of  the  gods,  or  similar  purposes;  or  what  a  student,  coming 
I  tfie  V^dut,  gives  as  a  mark  of  respect  to  his  preceptor.  '  By  officiating  at  priett,* — 
,  what  is  received  as  a  fee  or  gratuity  from  a  person  employing  him  to  officiate  at  a 
IB:  these  are  fees,  not  presents;  for  they  are  similar  to  wages  or  hire;  or  what  is 
luring  sacrifice  as  a  pious  oblation  to  the  gods,  or  as  a  mark  of  respect  for  the  officiat- 
est.     *  Por  (answering)  a  qaettion* — that  is,  a   question   relative  to  science  bsing 

if  any  one,  through  satisfaction,  give  any  thing  which  had  not  been  previously 
*F'or  determining  a  doubtful  point' — that  is,  for  determination  on  a  question,  pro- 
irith  ariew  to  the  removal  of  doabt,  and  in  this  form:  'I  will  give  this  gold  or 
nudderation  to  him  who  dispels  my  doubt  on  this  point  of  the  ehtCetra ;  or  a  fee 
I  the  sixth  part  or  the  like  received  for  a  correct  decision  between  two  litigant  parties 
iply  for  the  determination  of  a  dubious  and  contested  point.  *  Through  display  of 
^— >that  is,  what  is  received  as  a  present  or  the  like  for  luminously  displaying  his 
dge  in  the  sacred  ordinances  and  so  forth.     '  By  (aucceeaee  in)  dittputatian* —'tha.t  is» 

gained  by  surpassing  the  opponent  in  a  contest  between  two  persons  respecting  their 
dge  of  sacred  ordinances,  or  in  any  other  controversy  whatsoever  concerning  their 
.re  attainments.    *  For  superior  (skill  in)   reading' — that  is,   what  is  received  for 

inasoperior  manner  whore  a  single  article  is  to  be  given,  and  there  are  many 
itors.  '  In  ar/s'— that  is.  what  is  gained  hy  painters,  goldsmiths,  and  other  artists, 
I  skill  in  the  arts  and  so  forth-  *  For  the  excess  above  the  price,* — that  is,  what  is  gained 
ing  common  gold  &c.  and  making  earrings,  &c  above  the  value  of  the  gold  &c.  by 
rcise  of  art.    And  also  what  is  won  by  beating  another  at  play  :  all  these  are  gains  of 

mnd  indivisible  with  the  rent.^  Vide  Coleb.  DcC.  bhct.  pp.  127— 129;— Dflf.  ICra- 
p.  178— 176;— Coleb.  Dig.  Vol,  III.  pp  336.— 339;— Sn'/rw/tiiaV  Commentary  on 
Ifa-bhsCga,  Sans.  pp.  140,  141. 

kcoording  to  Jimfita-vdhanu  and  the  rest,  the  circumstance  of  receiving  foreign 
lance  while  tought  by  a  sirauger  is  not  however  a  req  uisite  condition  for  the  wealth 
trough  science  being  indivisible,  inasmuch  as  an  expenditure  for  food  and  so  forth  is 
sidered  as  being  designed  or  u.^sd  for  th*-  acquisition  wealth.— S^e  ante  p.  -407. 
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Thtacquiaitionof  ^'  Whenever  property,  movable  or  immovable,  may 
o^J^8^\ioL^*  have  been  gained  by  a  co-parcener  without  detri- 
not  divisible  among     ment  to  the  paternal  estate,  such  acquisition  becomes 

his  brothers.  ,  .         ,  .  ,      ,  ,         ,        , 

his  sole  property,  and  the  other  brothers  have  no 
right  to  claim  it.  Should  there  have  been  joint  labour  and  joint  funds 
used,  the  acquisition  must  be  equally  divided  among  the  brothers,  as 
declared  by  Manu  and  Jaonyavalkya  :  **What  a  man  gains  by  his 
own  ability,  without  relying  on  the  patrimony^  he  shall  not  give  up 
to  the  co-heirs,  nor  that  which  is  acquired  by  learning.*'  "  Whatever 
else  is  acquired  by  the  co-parcener  himself,  without  detriment  to  the 
father^s  estate,  as  a  present  from  a  friend,  or  a  gift  at  nuptiab,  does 
not  appertain  to  the  co-heirs/'— Macn.  H.  L.  Vol.  II.  Ch.  2.  Case  16 
(pp.  161, 162.) 

Q.  A  person,  living  with  his  half-brothers  as  a  joint  and  undivided 
family,  without  having  come  to  a  separation,  proceeded  to  a  foreign 
country,  where  he  held  an  official  situation,  and  purchased  some  landed 
property.  In  this  case,  is  the  half  brother,  from  the  circumstance  of 
bis  living  in  co-partnership  with  the  acquirer  while  the  acquisition  was 
made,  entitled  to  any  portion  of  the  estate ;  if  so,  how  will  the  pro- 
perty be  shared  between  them  ? 

A  man  has  no  ti-     R*     Under  the  circumstances  above  stated,  according 

tlctoshareiaacqui-     ^^  ^Yie   doctrinc  contained   in  the   Ddya-bhaga   and 

sitions     3Xclu8ively  ^  ^ 

made  by  hisunsepa-     other  law  books,  the  brother  of  the   half  blood   has 

no  title  to  participate  in  the  property,  from  the  cir- 
cumstance of  his  continuing  with  the  acquirer  as  a  joint  and  undivi- 
ded family  when  the  acquisition  was  made. — April  17th,  1815.  Macn. 
H.  L.  Vol.  11.  Ch.  v..  Case  15  (p.  161.) 

Q.  Two  Hindoos  were  living  undivided  in  respect  of  food,  and  in 
joint  enjoyment  of  the  produce  of  their  ancestral  tdlook.  One  of 
them,  by  means  of  borrowed  money,  purchased  some  lands.  In  this 
case,  is  the  other  individual  entitled  to  participate  in  the  lands  so  pur- 
chased ? 

Land    purchased  ^'     ^*  appears  in  this  case,  that  one   of  the    indivi- 

by  one  co-parcener  duals  abovc  alluded  to,  while  he  and  his  co-parcener 
with  borrowed  mo-  v   •        •     .  i     •   •    i.  •  r  xi.   •  x  • 

ney,    can   not  be  were  livmg  lu  the  jomt  possession   of  their  patnmo- 

whJ^  nJt'jdni'ng     ^ial  real  property,  and  jointly  in  respect  of  food,  pur- 
in  the  trwwaction.     staged  some  land  with  borrowed  money :  but  it  is 
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not  distinctly  stated  whether  the  debt  was  contracted,  and  the  purchase 
was  made,  with  or  without  the  consent  of  the  co-parcener.  Supposing 
the  transaction  to  have  happened  with  the  consent  of  the  other  part- 
ner, then  he  is  entitled  to  participate,  and  must  pay  the  debt  propor- 
tionally; but,  on  the  other  hand,  if  he  was  no  party  to  the  transaction, 
the  purchaser  has  an  exclusive  right  to  the  property,  and  he  is  alone 
bound  to  liquidate  the  debt.— City  Dacca.  June  21st,  1810.  Macn.  H.  L. 
Vol.  II.  Ch.  V.  Case  6.  (pp.  151,) 

Q.  I.  Whether,  by  reason  of  the  father  of  the  appellants  having 
messed  jointly  with  the  grandfather  of  the  respondent,  at  the  time  he 
purchased  the  Zemindaree  and  built  the  house,  but  without  paying 
any  part  of  the  cost,  and  without  there  being  any  joint  hereditary 
funds,  the  appellants  had  any  claim  in  law  to  share  in  the  estate  or 
house? 

R.  I.  If  the  grandfather  of  the  respondent  pur- 
•ivelj  acqnmd  by  chased  the  Zemindaree  singly,  with  the  produce  of 
•hwS^bj  w»bi^     ^^    separate  industry,   and  without  any  aid  from 

thrwi,  though  me»-  fiinds  ancestral  or  paternal,  such  Zemindaree  is  pro- 
sing with  him.  .  . 

perty  exclusively  his,  in  which  no  other  can  have  a 

right  to  participate.  And  if  he  obtained  a  brohmoiiur  mnud  for  lan^ 
in  his  own  name,  (which  it  appears  he  did,)  no  one  else  can  partici- 
pate in  it.  And  supposing  him  to  have  built  a  brick  house  on  ances- 
tral land,  with  separate  funds  of  his  own,  even  in  that  case  such  house 
would  not  be  property  in  which  shares  might  be  claimed  by  any  co- 
parcener he  might  have  :  co-parceners  in  the  land  would  only  have  a 
claim  on  him  for  other  similar  land,  equal  to  their  respective  shares. 
Such  is  the  custom,  or  unwritten  law.  From  the  mere  circumstance 
of  messing  conjointly,  co-partnership  in  property  does  not  follow. 

Q.  2.  Supposing  them  to  have  a  claim,  what  would  be  the  share 
of  each  ?  and  whether  after  the  lapse  of  thirty  eight  years,  during  which 
the  respondent's  grandfather  and  father  had  been  in  possession,  a  claim 
on  the  part  of  the  appellants,  for  separate  shares,  was  maintainable  ? 

B.  2.  Had  the  appellants  been  originally  entitled  to  shares,  they 
oould  have  taken  them  after  thirty  eight  years,  or  after  any  length  of 
time  as  far  as  the  fourth  in  descent. 


510  vyavastha:-darpana. 

Authorities : — The  text  of  Manu  and  VisHKUy  cited  in  the  DAya- 
bhiga  :  *'  What  a  brother  has  acquired  by  his  labour,  without  using 
the  patrimony,  he  need  not  give  up  without  his  assent ;  for  it  was 
gained  by  his  own  exertipn.*' 

Sankua  and  Likhita  : — "  There  is  no  division  of  a  house  or  garden 
made  by  one  son  for  himself:  nor  of  water-pots,  ornaments,  uten- 
sils for  food,  and  the  like,  nor  of  concubines  or  clotlies,  nor  of  water  in 
pools  or  wells,  nor  of  pasture  grounds  and  roads:  so  said  the  Lord  of 
created  beings." 

Dbvala  : — "  Partition  of  heritage  among  undivided  parceners,  and 
a  second  partition  among  divided  relatives  living  together  after  re- 
union, shall  extend  to  the  fourth  in  descent :  this  is  a  settled  rnle/^ 

Sudder  Dewanny  Adawlut.  September  4th,  1801.  Khudi-ram  Sarma 
and  Uchchhabananda  Sarmd  versus  Tri-lochan. — Macn.  H.  L.  Vol.  II. 
Ch.  V,  Case  7.  (pp.  151—153.) 

CL  There  were  two  brothers  who  during  the  life-time  of  their  father, 
and  while  they  were  living  together  as  an  united  family,  purchased 
some  landed  property  with  their  respective  separate  funds,  and  retained 
their  respective  acquisitions  severally,  not  jointly.  On  the  death  of 
the  father,  his  property  was  shared  equally  by  his  two  sons.  The  pro- 
perty in  dispute  is  that  which  one  of  the  brothers,  since  deceased, 
purchased  in  the  name  of  his  son  with  his  wife's  money,  while  his  fa- 
ther was  alive,  and  while  they  were  living  in  a  state  of  union.  In  this 
case,  is  the  surviving  brother  entitled  to  claim  any  share  of  the  pro- 
perty so  purchased  by  the  deceased  ? 

R.  Under  the  circumstances  above  stated,  it  does 
though  of  an  uni'  not  appear  that  the  property  in  question  was  ac- 
Sim  AJ"pe°.^  quired  either  with  the  funds  or  labour  of  the  father 
ty  of  another,  if  ac-  ^j.  ^f  ^j^g  surviving  brother,  consequently  the  brother, 
qnired     with      bc-  °  #.       .  •  i    xi.  • 

prate   funds   and     though  living  in  a  state  of  union  with  tne  acquirer, 

*  ^^'  has  no  concern  with  his  acquisition. 

Authorities: — 
The  following  texts  are  laid  down  in   the    Ddya-bhaga   and    Miiak- 
shara:     '<  What  a  brother  has  acquired  by  his   labour   without  using 
the  patrimony,  he  need  not   give  up  to   the  co-heirs ;  nor  what  has 
been  gained  by  science.'^ 
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'*  Whatever  else  is  acquired  by  the  co-parcener  himself,  without 
detriment  to  the  father's  estate,  as  a  present  from  a  friend,  or  a  gift 
at  nuptials,  does  not  appertain  to  the  co-heir." — Daca  Court  of  Ap- 
peal.  January  18th,  1820.— -Macn.  H.  L.  Vol.  II,  Ch.  V,  Case  10 
(p.  156.) 

Q.  A  boy  received  some  jewels  and  other  articles  as  jouiaka*  at 
the  time  of  his  annaprasana ;  and  his  mother  having  sold  those  pre- 
sents, purchased  a  landed  estate  with  the  produce  of  the  sale  in  his 
name.  In  this  case,  is  his  other  uterine  brother  entitled  to  share  it 
with  him? 

E.  Whatever  property  (whether  consisting  of  or- 
for»boy^bym«wifl     laments  or  other  eflTects)  is   given  as  jon/aAa  to  a 

ik^wwl^tioS^^  ^^^*  *****  ^^  *^  ®*y'  presented  to  him  at  the  period 
of  one  of  his  initiatory  ceremonies,  such  gift  is  his 
exclusive  and  absolute  property ;  consequently  his  uterine  brother  has 
no  title  to  share  the  property  which  was  purchased  by  his  mother  with 
his  funds.— Zillah  Midnapore,  November  25th,  1817. — Macn.  H.  L* 
Vol.  II.  Ch.  V,  Case  13  (pp.  159,  160.) 

RddhA'Charan  Roy,  {Defendant,)  Appellant,  versus   Krishna- 
charan  Roy  and  Guru-charan  Roy,   Respondents. 

C&S6  ^^^  defendant  appealed  to    the   Sudder  Dewanny 

bearing  on  the  vya-     Adawlut,  insisting,  chiefly,    1st,   that   as  the  estate 
iTBslbA  No.  504.  '  ^  I      n 

was  recovered  to  the  family  by  his  exertions,  he  was 
entitled  to  a  larger  portion  of  it  than  the  respondents ;  2nd,  that 
the  widow  of  Bam-dulal  (who  had  come  forward  with  a  claim  under 
section  13,  Regulation  III  of  1793,)  had  no  right  to  more  than  a 
maintenance ;  and  that  if  she  ever  had  any  such  right,  she,  as  the 
appellant  could  prove  by  witnesses,  had  relinquished  it.  In  passing 
judgment  on  the  case,  the  Court  remarked  that  the  claim  of  the  ap- 
pellant to  hold  a  larger  share  of  the  family  estate  than  his  bro- 
thers, on  the  ground   of  his  having  undertaken  the  trouble   and  ex- 

•  The  term  ''joufaka'*  signifies  any  thing  received  at  the  time  of  marriage.  It  is 
derived  from  the  verb  "ju  (to  mix)"  by  adding  the  neater  affix,  as  an  nnion  of  bride  and 
bridegroom  takes  place  at  the  time  of  marriage.  What  is  then  received  is  called  joutaka; 
but  the  tarn  is  generally  used  to  signify  donations  given  at  the  time  of  each  of  the 
8an$kara*  or  ceremonies. 
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pence  of  recoverinj^  it  from  the  usurpation  of  SafUosh  Roy  (by  suit  in 
which  judgment  was  obtained  in  1778}  could  not  now  be  supported, 
for  were  it  founded  on  justice,  it  would  have  been  brought  for- 
ward by  him  when  the  cause^  determined  in  1778,  was  depending;  as 
it  would  have  entitled  him,  on  the  principle  now  insisted  on,  to  a  larg- 
er portion  of  the  whole  Zemindaree  than  the  other  claimants ;  whereas 
by  that  decree  on  which  the  rights  of  both  parties  in  this  case  were 
grounded,  the  Zemindaree  was  divided  into  six  equal  portions.  With 
respect  to  the  right  of  the  widow,  the  Court  put  a  question  to  their 
pandits,  by  whose  answer,  as  well  as  by  a  reference  to  the  Digest  of 
Hindoo  Law,  it  appeared,  that  she  was  entitled  to  the  whole  estate  of 
her  deceased  husband ;  and  the  Court  considered  that  the  assertion 
of  the  appellant,  that  the  widow  had  verbally  relinquished  her  right, 
was  not  entitled  to  any  weight,  inasmuch  as  the  admission  of  oral  tes- 
timony in  cases  of  this  nature  would  open  a  door  to  much  fraud  and 
injustice.  The  Sudder  Dewanny  Adawlut  (preset  P.  Speke)  there- 
fore affirmed  the  Zillah  decree,  further  directing  that  the  widow  should 
be  put  into  possession  of  her  husband's  fourth  share  of  the  portion  of 
Ku8hal  Roy.*    25th  of  February  1801.— S.  D.  A.  Vol.  I.  pp.  33,  34. 

Casb  No.  259  oe  1859. 

Rim-raji  Dey,    {Plaintiff,)   Appellant,  versus   Ishin-chander 
Roy  and  others,  {Defendants,)  Respondents. 

Cases  I-     "  The  plaintiflT,  special  appellant,  sued  on  the  fol- 

^i^No  807  '^'  ^®^^S  allegations.  He  said  that  talook  Manohar  Dey 
was  the  property  of  five  Hindoo  brothers,  Manohor, 
Kdshunith,  and  others,  and  that  they  held  it  ijmalee.  On  the  death  of 
KdshunHh,  or  in  Assin  1259,  his  son  Oanga-dhar  mortgaged  his  share 
of  the  property  to  plaintiff.  Gangd-dhar,  dying  without  heirs  was 
succeeded  by  his  nephews  Rddhd-mohan  Bose  and  Guru-charaji  Bose 
who,  on  the  16th  Falgun  1251,  sold  the  property  absolutely  to  the 
plaintiff.     *'  The  defendants  declared  that  Manohar  was  the  sole  owner 

*  The  rejection  of  the  appellant's  claim  in  this  case  to  a  remuneration,  which  would 
consist  in  the  allotment  of  a  superior  portion  for  his  exertions  in  the  recovery  of  his  patri- 
monjy  was  founded  on  special  circumstances  in  this  case,  and  did  not  proceed  on  the  legal 
inadmissibility  of  that  claim,  the  Hindu  law  sanctioning  the  allotment  for  an  additional 
portion  in  such  oases,  with  one  qoarter  to  the  heir  who  retrieyes  the  common  property. — 
JD^ya-hh^ga,  Ch.  VI-  Sect.  II.  p.  29}«-Colebrooke's  remarks  on  the  above  deciiioo. 
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of  the  property,  and  that  GangA^har  had  no  interest  and  had  never 
been  in  possession. 

The  Moonsiff  fonnd  the  sale  proved,  and  decreed  the  case  in  plain- 
tiff's &vor. 

''  The  Judge  on  the  ground  that  the  name  of  Manohar  alone  was 
mentioned  in  the  receipts  for  rent  and  other  documents,  decides  that 
he  was  the  sole  owner^  and  throws  out  the  plaintifTs  claim. 

"  A  special  appeal  is  preferred,  on  the  ground  that  the  Judge  has 
overlooked  the  usual  practice  in  joint  Hindoo  families  of  all  transac- 
tions being  carried  on  in  the  name  of  one  brother  ;  that  the  presump- 
tion must  be  that  the  family  was  a  joint  one,  and  that  defendant  ought 
to  have  been  called  upon  to  prove  either  that  separation  had  taken 
place  or  that  the  property  was  self-acquired." 

''We  admit  the  special  appeal  to  try  this  point/' 

JUDGMENT.— 
On  a  reference  to  the  answer  of  the  defendant  in  this  case,  we  find 
that  it  is  clearly  the  purport  of  that  pleading  to  state  that  the  defend- 
ant acquired  the  rights  of  Manohar,  as  holding  the  property  in  suit 
on  his  own  separate  title,  although  the  family  was  a  joint  undivided 
Hindoo  family* 

Where  a  Hindoo  family  is  joint,  the  presumption  always  is,  that 
property  acquired  by  its  members  is  obtained  from  the  joint  funds ; 
and  where  a  title  is  set  up,  based  on  the  plea  that  the  property  had 
not  been  so  obtained,  but  self-acquired,  it  is  for  the  party  urging  that 
plea  to  prove  that  plea,  and  the  burden  of  proof  is  rightly  thrown  on 
him.  The  judge  has  referred  to  the  name  of  Manohar  above  appear- 
ing in  the  receipts  and  other  papers  relating  to  the  management  of  the 
property.  But  this  is  not  a  sufficient  test,  inasmuch  as,  it  is  frequently 
the  custom  for  the  name  of  one  sharer  to  be  used  as  manager,  while 
the  rights  and  interests  still  remain  those  of  a  joint  undivided  family. 
The  material  test  is  the  quarter  from  which  the  money  comes  ;  and 
under  this  view  it  was  incumbent  on  defendant  to  prove  that  Manohar 
had  acquired  the  property  from  his  own  separate  funds. 

We  decree  the  appeal,  and  remand  the   case,  to  be   retried   by   the 

Zillah  Judge  with  reference    to    the    above    remarks. — The    17th   of 

November  1858.— S.  D.  A.  D.  p.  1481- 

65 
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Case  No.  131  op  1859. 

Gadi-dhar  Mojumdar^  (Plaintiffs)  Appellant  versus  BeehA-rdm 

Mondal  and  others,  {Defendants,)  Respondents. 

II.  This  case  was  admitted  to  special  appeal  on  the  26th  of  Febrn- 
ary  1859  under  the  following  certificate  recorded  by  Messrs.  B.  J. 
Colvin  and  D.  I.  Money.  "This  was  a  suit  brought  by  Ddsi-sundari, 
now  represented  by  petitioner  to  reverse  a  sale  in  execution  of  decree 
of  a  10  anna  share  of  certain  property  registered  in  the  name  of  her 
son  Miriunjoyy  but  which  had  been  sold  for  the  debt  of  his  own  bro- 
thers Sristi-dhar  and  others,  on  the  ground  that  it  was  self-acquired 
by  Mirtunjoy,  on  whose  death  it  had  reverted  to  his  mother  DdsU 
sundari,  original  plaintiff  aforesaid.  The  Moonsiff,  rejecting  the  plea 
of  self-acquisition,  reversed  the  sale  to  the  extent  of  only  2  annas 
which  he  considered  was  the  share  of  Mirtunjoy,  being  the  fifth  of 
the  whole,  to  which  only  he  was  entitled  as  one  of  five  brothers. 
Both  parties  appealed,  and  the  judge  has  disallowed  the  claim  pre- 
ferred by  plaintiff  in  toio,  as  it  was  not  based  upon  a  right  to  a  share 
by  inheritance,  but  asserted  a  right  to  the  whole  in  consequence  of 
self- acquisition  by  Mirtunjoy.  We  also  held  that  the  ownus  probandi 
rested  with  plaintiff/' 

"  two  pleas  are  put  forward  in  special  appeal,  viz  :  that,  notwith- 
standing the  claim  founded  upon  self-acquisition  being  rejected,  plain- 
tiff was  entitled  to  Mirtunjoi/s  ^  annas  share  by  inheritance,  and  that 
as  the  property  had  been  registered  in  the  name  of  Mirtunjoy,  it  was  for 
defendant,  and  not  for  plaintiff,  to  show  that  Mirtunjoy  had  only  a 
limited  interest  in  it.*' 

JUDGMENT.- 
*'  We  think  there  is  no  weight  in  the  reasons  on  which  this  special 
appeal  had  been  admitted.  The  plaintiff,  the  mother  of  Mirtunjoy, 
one  of  five  brothers  of  an  undivided  Hindoo  family,  sues  to  reverse 
the  sale  in  execution  of  a  10  anna  share  of  certain  property,  which 
was  brought  to  sale  in  satisfaction  of  a  decree  against  the  brothers 
of  Mirtunjoy,  on  the  ground  that  that  was  Mirtunjoy's  self-acquired 
property. 

The  judge  held  that,  as  the  property  was  that  of  an  undivided 
Hindoo  family,  the  presumption  was  that  the  property  was  joint,   and 
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it  rested  on  the  plaintiff  to  proye  that  it  had  been  purchased  by  Mir^ 
iunjoy  alone.  As  she  was  unable  to  do  this,  the  Judge  dismissed  her 
claim*  The  plaintiff  now  in  special  appeal  alleges  that  the  Registra- 
tion of  Miriunjoy^s  name  in  the  coUectoratei  as  the  sole  owner  of  the 
property,  of  itself  rebuts  the  presumption  as  to  the  property  being 
joint,  and  establishes  a  primd  facie  evidence  in  his  favor,  and  throws 
the  burden  of  proof,  that  the  property  was  joint,  in  the  defendant. 
She  urges  also  that,  if  not  entitled  to  10  annas  as  heir  of  her  deceased 
son,  Mirtunjay^  she  is  entitled  to  2  annas  of  the  property  claimed 
under  the  Hindoo  law  of  inheritance* 

We  think  that  the  mere  fact  of  the  registration  of  one  biother's 
name  in  the  books  of  the  collector  is  not  sufficient  to  rebut  the  pre- 
sumption as  to  the  property  being  joint  arising  from  the  fact  of  the 
family  being  undivided.  Estates  are  often  purchased  and  registered 
in  the  name  of  one  or  other  of  the  sons  of  a  joint  undivided  family. 
Such  transaction  are  considered  be-nami :  and  on  that  party's  claim- 
ing the  whole  property,  the  burden  of  proof  lies  on  him  to  show  that 
he  is  solely  entitled  to  the  legal  and  beneficial  interest  in  the  proper- 
ty. The  custom  in  such  cases  is  to  consider  from  what  source  the 
money,  with  which  the  estate  was  purchased,  came,  and  as  plaintiff 
has  been  unable,  in  the  present  instance,  to  show  that  the  property 
was  purchased  with  the  money  of  Mirlunjoy,  her  suit  necessarily  falls 
to  the  ground.  These  points  have  so  frequently  been  laid  down  both 
by  this  Court  and  the  Privy  Council,  by  the  latter  Court  in  the  rather 
recent  case  of  Oopee-kishto  Gosain  versus  Gangli-prasad  Oosain,  that 
they  are  not  open  to  the  slightest  question. 

As  to  special  appellant^s  second  plea  we  would  remark  that  it  has 
been  invariably  laid  down  that  a  pqrson  claiming  under  a  special  title 
cannot,  in  that  suit  at  least,  on  that  title  failing,  fall  back,  upon  his 
right  under  the  general  rules  of  Hindoo  law.  We  think  therefore 
that  the  dicision  of  the  Judge  on  both  points  was  quite  correct,  and 
we  accordingly  dismiss  the  special  appeal  with  costs. — The  17th  of 
August  1859.— S.  D.  A.  D.  p.  1182. 

Case  No.  278  of  1855. 

Keshab'Chander  Roy  and  others^  appellants  versus   Damodar- 
chander  Roy  and  others,  Respondents. 

III.     Held  in  affirmation  of  the  judgment  of  the  principal   Sudder 
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Ameen,  that  plaintiffs  had  established  by  the  evidence  adduced  that 
a  putnee  acquired  in  the  name  of  one  brother,  had  been  actually  ac- 
quired both  on  behalf  of  plaintiffs  as  well  as  defendants.— The  10th 
of  August,  1858.— S.  D.  A.  D. 

Case  No.  15  of  1859,— 18th  of  July  1862. 
Janaki  DcUi  and  olAers  versus  Krishna-kamal  Singh. 

Hi  doo  un-  ^^'     Defendant  Krishna-kamal  Singh,  appellant   in 

divided  family  the  this  case,  was  the  second  of  three  brothers,  forming  an 

brother's  name  was  undivided  Hindoo  family,  possessed   of  considerable 

S^ts^eutiTrto  wealth   as  traders  and  Zemindars.    The    plaintiffs 

property,  aflfords  no  ^gje  widows.     JdnaU  was  widow  of  the  eldest  bro- 

presamption  of  bis 

being  sole  proprie-     ther,  Ram-kamal,  and  Bireshwari  was  the   widow  of 

l^^'ir^EoeldL  bro.     the    youngest    son    Gobinda-chander.    The    widows 

^'%he''m"anISng     brought  this  action  to  recover  the  shares  of  their 

member  of  the  fe-     deceased  husbands  in  the  family  property,  from  which 

^*  they  alleged  they  had  been  dispossessed  by  Krishna- 

kamal,  Defendant. 

The  defendant  pleaded  several  pleas,  but  principally  that  of  separate 
acquirements  from  his  private  sources ;  and  as  to  a  part  of  the  estates, 
Krishna-kamaVs  wife,  Bhuban-moyi,  appeared  and  answered  that  they 
were  her  sole  property,  purchased  from  her  Siri'dhan, 

The  principal  Sudder  Ameen  in  a  very  elaborate  and  well  consider- 
ed judgment,  declared  these  various  pleas  unfounded ;  and,  except  as 
to  certain  gold  and  silver  ornaments,  and  cash  balance,  in  respect  of 
which  the  plaintiff  had  not  given  sufficient  evidence,  decreed  to 
each  one  third  share  in  the  landed  property,  trading  concerns  all  but 
one,  and  the  premises  in  dispute. 

The  defendant  appealed  on  the  merits  of  the  case,  urging  that  in  a 
long  course  of  transactions  from  the  year  124>1  down  to  1260,  all 
purchases,  dealings,  receipts  for  rents,  and  other  papers  were  in  his 
name  alone,  without  allusion  to  his  brothers  or  their  widows.  Being 
desired  by  the  court  to  point  out  the  separate  resources  from  whence 
this  extensive  property  was  acquired  by  the  appellant,  his  pleader  men- 
tioned that  gifts  were  received  by  him  in  the  ceremoney  of  Anna- 
prdsana,  and  at  his  marriage,  which  he  stated  were  carried  to   a  sepa- 
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rate  account,  and  were  the  foundation  of  his  fortune ;  and  referred  to  a 
series  of  Khdids  of  the  appellant,  opening  with  a  sum  of  Rs.  200 
in  hand, 

Bt  the  Court — We  have  to  observe  that  it  has  been  settled  by  re- 
peated dicisions,  that  in  a  Hindoo  family  where  commensality  is  ad- 
mitted, the  mere  use  of  one  brother^s  name  in  documents  relating  to 
property,  affords  no  presumption  whatever  of  such  brother  being  sole 
proprietor;  more  especially  where  as  in  the  present  case,  that  bro- 
ther has  been,  during  the  whole  period  embaraced  in  transactions,  both 
presumably  as  the  eldest  surviving  brother,  and  as  distinctly  shown 
by  the  evidence,  managing  member  of  the  family.  With  respect  to 
the  account,  not  only  is  there  no  authentic  record  of  the  first  receipt 
and  separate  allegation  of  the  sums  referred  to  as  defendant's  private 
means,  but  the  allegation  is  absurd  upon  the  face  of  it.  The  de- 
fendant, when  he  is  supposed  to  have  those  gifts,  was  not  the  eldest, 
but  the  second  son.  The  actual  eldest,  Ram-kamal,  as  observed  by 
the  Principal  Sudder  Ameen,  would,  no  doubt,  have  received  much 
larger  sums  on  two  occasions  of ''  Anna^prisana  and  Sh&di  (marriage ;) 
the  third  brother  would  have  also  received  his  gifts  and  yet  we  are  to 
suppose  that  the  sums  conferred  on  the  second  brother  alone  were  set 
aside  and  reserved  for  his  benefit.  On  this,  then,  and  on  the  other 
points  connected  with  the  evidence,  and  set  forth  in  the  judgment  of 
their  lower  Court,  no  reason  whatever  has  been  shown  for  differing 
from  the  conclusion  arrived  at  there,  and  we  accordingly  dismiss  this 
appeal  with  costs. — MarshalVs  Reports,  Vol.  I.,  p.  1. 

KisAori-mani  Ddsi,  widow  of  Gadd-dhar  Sen,  (Plaintiff,)  Appellant ^ 

versus  Sri-kdnta  Sen  and  Parbati  Dasi  (Defendants) 

Respondents. 

Cases         I*    ^^^  zillah  judge,  Mr.  R.  Torrens,  gave  judgment 

bMiing  on  the  yya-     to  the  following  effect — It  is  clear  that  the  plaintiff's 

TMthi  No.  814.  °  ....,, 

husband  and  the  defendants  formed  a  joint  undivided 

fiunily  and  there  is  no  doubt  that  the  property  in  dispute  was  pur- 
chased at  a  public  sale  in  the  name  of  Sri'kanta  Sen.  The  question  to 
be  deared  up  is  whether  the  purchase  was  made  with  joint  funds  or 
with  money  belonging  to  the  plaintiff's  husband  or  to  Sri-kAnta  Sen^ 
the  recorded  purchaser.  The  evidence  goes  to  the  proof,  that  the 
money  paid  for  the  purchase   belonged   to  Sri-kdnta  Sen,  under  such 
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circumstances  he  is  exclusively  entitled  to  the  property  under  the 
precedent  of  Subans-lal  versus  Harbans-lal  and  another ;  and  of  PratAp- 
bikadur  Singh  versus  Tilok-dhdri  Singh,  at  pages  91  and  187,  VoL  I. 
Sudder  Dewanny  Adawlut  Reports.  Further,  the  sale  took  place  on 
28th  Phalgun  1231,  B.  S.,  corresponding  with  10th  March  1825  and 
this  suit  vras  instituted  on  the  22nd  Bysack  1244,  corresponding  with 
the  3rd  May  1851.  As  Sri-kania  was  in  possession,  as  proved  by  the 
evidence,  under  the  purchase  made  by  him,  for  a  period  of  12  years 
prior  to  the  institution  of  the  suit,  it  cannot  be  heard.  So  much  of 
the  Principal  Sudder  Ameen's  decree,  therefore,  as  declares  that  the 
purchase  was  made  with  the  joint  funds  and  gives  the  plaintiff  leave 
to  sue  de-novo,  must  be  reversed. 

A  special  appeal  was  then  admitted  by  the  Sudder  Dewanny  Adaw- 
lut on  the  application  of  the  original  plaintiff. 

The  Court  (present  Mr.  R.,  Barlow)  confirmed  the  decree  of  the 
Zillah  judge.— 4th  January  1842.     S.  D.  A.  R.  Vol.,  VII.  pp.  67,68. 

Kdlt'prasdd  Roy  and  others,  Appellants  versus 
Digambar  Roy,  Respondent. 

II.  With  respect  to  11  annas  share  of  Mouza  Guhree,  &c.,  situ- 
ated in  purgunnah  Binodnugur,  which  formed  the  Zemindaree  of 
Kishen-4eb  Boy,  it  appeared  to  the  Court  to  be  established  that,  on 
his  death,  it  was  held  in  co-partnership  by  his  sons  Kashi-nith,  Raj- 
chander,  and  the  plaintiff,  and,  on  the  death  of  Kashi-nath  and  Raj- 
chander  by  the  plaintiff,  the  defendants,  and  Musst.  Gour-mani  the 
widow  of  RAj'Chander ;  and  that  there  had  been  a  separation  of  the 
family.  With  respect  to  Lot  Mustole  and  the  putnee  tdlook  Nij 
Guhree,  of  which  a  moiety  was  claimed  by  the  respondent,  as  having 
been  purchased  by  him  in  the  name  of  Rdm-sunder  Roy  with  money 
advanced  from  the  joint  funds  of  the  family,  the  Court  observed,  that 
it  had  been  established  by  the  evidence,  that  these  lands  were  pur- 
chased by  RAm'Sunder  Roy,  in  his  own  name  and  in  that  of  his  ser- 
vant, at  a  time  when  he  was  a  member  of  an  undivided  family ;  but 
that  there  was  no  proof  whatever  of  the  fact  of  his  having  purchased 
them  with  money  advanced  from  the  joint  funds  of  the  family ;  that, 
on  the  contrary,  it  appears  the  profits  of  these  lands  had  been  ei\}oyed 
solely  and  exclusively  by  him  ;  and  that   the  whole  evidence  went  to 
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show  that  he  had  purchased  the  said  lands  with  his  own  money.  In 
order,  therefore,  to  determine  the  law,  as  connected  with  the  circum- 
stances of  the  case,  the  Court  proposed  the  following  questions  to  their 
Hindu  law  officers, 

let.  If  Lot  Mustole  and  the  putnee  tdlook  Nij  Guhree  were  pur- 
chased by  Rim-sunder  Roy^  a  member  of  an  undivided  family,  with 
money  realized  from  his  separate  industry,  without  aid  from  the  joint 
funds  of  the  family,  will  the  other  members  of  the  family  be  entitled 
to  share  in  the  said  lands  ? 

2nd.  Is  Mussummat  Gour-mani  entitled  to  any,  and  what,  share  of 
the  undivided  ancestral  estate  ? 

3rd.  Has  she  a  legal  right  to  share  the  property  purchased  by  A<ii»- 
mnder  22oy,  under  the  above  mentioned  circumstances  ? 

The  pandUs  returned  the  following  answer : — If  Rim-sunder  Roy 
purchased  Lot  Mustole  and  putnee  tilook  Nij  Guhree,  with  the  pro- 
duce of  his  exclusive  and  separate  industry,  and  without  aid  from  the 
joint  funds  of  the  family,  these  lands  belong  exclusively  to  him  and 
none  of  the  other  members  of  the  family  have  a  right  to  participate 
therein.  Muasummat  Gour-mani  is  entitled  (during  her  life)  to  one 
third  share  of  the  ancestral  property,  which,  had  her  husband  been 
alive,  would  have  fallen  to  him  ;  but  she  has  no  right  to  participate 
in  the  acquisition  of  Rim-sunder  Boy  from    his   separate  funds. 

On  considering  this  opinion  of  the  pandits,  the  Court  of  Sudder 
Dewanny  Adawlut  (present  R.  Ker  and  G.  Oswald)  determined,  that 
the  ancestral  estate  of  Krishna-deb  Roy  should  be  divided  into  three 
shares,  whereof  Mussummat  Gour-mani  in  right  of  succession  to  her 
husband  Rij-chander  Roy,  the  heir  of  Kdshi-ndth,  and  the  respondent 
Digamber  Roy  should  each  receive  one  share,  but  that  the  respondent 
should  not  participate  in  the  acquisitions  of  Rim-sunder  Roy,  from 
Ids  own  funds,  which  were  declared  not  liable  to  partition  among  the 
co-parceners«  Final  judgment  was  given  by  the  Sudder  Dewanny 
Adawlut  accordingly  amending  the  decree  passed  in  favour  of  the 
respondent  by  the  provincial  Court,  and  directing  an  immediate  par- 
tition to  be  made  of  the  ancestral  estate,  according  to  the  distribu- 
tion above  determined  on.~38th  May  1817.— S.  D.  A.  R.  Vol.  II., 
pp.  237—240. 
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Case  No.  375  op  1851. 

Shdma'Charan  Banerjea  and  others^  {Defendants,)  Appellants  versas 

Mahesh'Chander  Banerjea^  {plaintiffs ) 

Respondent. 

III.  The  plaintiff  and  the  principal  defendant  are  brothers.  The  for- 
mer sets  forth  in  his  plaint  that  in  early  life  he  left  Bengal  and  pro- 
ceeded to  the  North  Western  Provinces,  where  he  obtained  employ- 
ment, and  from  time  to  time  made  remittances  to  his  brother.  That 
with  the  funds  thus  placed  at  his  disposal  his  brother  made  purchases  of 
land  and  household  articles,  and  erected  buildings,  and  also  kept  a 
certain  amount  in  deposit.  After  his  return  to  Bengal  the  brothers 
quarreled,  and  the  quaiTcl  led  to  this  suit,  instituted  by  the  plaintiff 
for  delivery  to  him  of  the  money  held  in  deposit  by  his  brother,  with 
interest  and  for  a  declaration  of  his  ( plaintiff's)  right  to  a  two  third 
share  of  the  lands,  buildings  and  household  articles  purchased  with  his 
money,  and  to  one  half  of  the  ancestral  property. 

The  defendants  denied  the  right  of  plaintiff  to  any  thing  beyond  a 
half  share  in  the  whole  of  the  property  under  suit,  alleging  that  the 
lands  had  been  bought  and  buildings  erected  by  their  joint  funds,  and 
that  whatever  money  had  been  received  and  not  expended  bad,  together 
with  other  moneys  belonging  to  the  defendants,  been  invested  in 
Government  securities  on  account  of  both  though  only  in  the  name 
of  the  plaintiff. 

The  principal  Sudder  Ameen  decreed  the  claim  for  the  deposit  -with 
interest,  and  declared  the  plaintiff's  right  to  a  half  share  of  the  other 
property  in  dispute. 

Judgment, — 

The  court  are  of  opinion  that  the  decision  of  the  principal  Sudder 
Ameen  with  regard  to  the  deposit  was  quite  in  accordance  with  Hindoo 
law,  was  laid  down  in  the  authorities  quoted  in  the  course  of  the  argu- 
ment. Looking  to  the  precedents  in  the  cases  decided  in  this  Court, 
we  hold  that  if  property  be  acquired  without  aid  from  joint  funds  by 
one  member  of  an  undivided  Hindoo  family,  others  of  the  family  who 
have  in  no  degree  contributed  to  the  acquisition  by  personal  exertion, 
though  being  at  the  time  in  family  partnership,  have  no  right  to 
participate  in  the  acquisition :  we  do  not  think  that  a  person  who  re- 
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mains  at  home  merely  for  the  purpose  of  looking  after  the  females  and 
children  of  the  family^  can  thereby  be  considered  as  having  rendered 
such  personal  assistance  as  would  entitle  him  to  claim  a  share  of  any 
property  which  an  absent  member  had  purchased  or  acquired  with 
funds  accruing  from  his  own  unassisted  industry.*  In  this  case  the 
plaintiff  sued  for  a  declaration  of  right  to  a  half  share  of  the  ancestral 
property,  possession  of  two  thirds  of  certain  buildings^  lands  and  uten- 
sils, erected  and  purchased  by  his  self-acquired  funds,  and  for  recovery 
of  a  sum  of  money  held  in  deposit  by  the  defendant  on  his  account. 
The  Principal  Sudder  Ameen  on  the  ground  that  the  plaintiff  had  been 
unable  to  show  that  the  lands,  buildings  and  household  articles  had 
been  acquired  by  his  sole  funds,  awarded  him  only  half  of  these  as 
well  as  of  the  ancestral  property,  but  decreed  to  him  the  whole  sum  in 
deposit.  The  appeal  is  preferred  against  the  award  on  this  last  point. 
We  concur  with  the  Principal  Sudder  Ameen  in  thinking  that  it  has 
been  satisfactorily  shown,  that  the  deposit  was  really  acquired  solely 
by  the  industry  of  the  plaintiff  when  in  service  in  a  foreign  country, 
and  was  remitted  by  him  to  his  brother,  and  that  the  defendant's  own 
letters  clearly  show  that  he  promised  to  keep  the  money  for  him  in 
deposit  and  not  expend  it. 

The  appeal  is  accordingly  dismissed  with   costs. — The  3rd    of  Janu- 
ary, 1853.— S.  I).  A.  D.  p.  1. 

Sri -mad  Jadu-mnni  Dasi  versus  Gangd^dhar  Seal. 
Case  I-     Colvile  C.  J.  read  the  following  judgment.     The 

bearing  on  the  vya-  exceptions  to  the  Master's  separate  report  in  this 
rasth^is  Nos.  279-  ^  ,  ,    ^     ^,       r     x-       ti    ii  j 

281,  304  &  314.  case  were  argued  before  Mr.  Justice  i5uller   ana  my- 

self. The  question  which  all  the  exceptions  involve 
is,  whether  the  accumulated  profits  of  the  trade  carried  on  by  the 
defendant  during  his  father's  life  time  and  since  his  death,  are  to  be 
treated  as  part  of  the  joint  estate  for  which  he  is  accountable  in 
this  suit,  or  as  a  new  acquisition  by  the  separate  industry  of  the 
defendant,  therefore  his  separate  property.  The  plaintiff's  case  as 
originally  made  by  her  bill,  was  that  Radha-kanta  Seal,  the  father   of 

•  AUboQgh  this  part  of  the  above  case  is  partially  opposed  to  the  Vyavasth<t  No.  313, 
md  the  just  remarks  of  Sir  William  Macnaght^n  thereunder  cited,  yet  the  other  parts  of 
it  seem  to  be  conformable  to  the  law  on  the  subject. 

oo 
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her  deceased  husband,  Gopal'-chander  Seal,  and  of  the  defendant,  in 
his  life  time  established  a  house  of  business  at  Cossimbazar  in  which 
he  carried  on  the  trade  of  a  silk  and  corah  {kord)  merchant,  that  he 
established  a  branch  of  the  same  trade  at  Calcutta,  where  he  had  also 
a  Cootee  or  house  of  business,  that  the  defendant  Gangi-dhar  on  his 
coming  of  age  was  taken  into  partnership  by  his  father,  and  usually 
resided  in  Calcutta  and  managed  the  business  there,  under  the  style 
ot Ridha  kanta  Seal  and  GangA-dhar  Seal;  that  Gop&Uehander  on 
coming  of  age  was  also  associated  with  his  father  and  brother  in  the 
business,  and  chiefly  superintended  that  branch  of  it  which  was  car- 
riedon  at  Cossimbazar;  that  the  family  was  joint  up  to  Ridhi^kdnta's 
death,  which  took  place  in  1840,  that  it  continued  to  be  so  after 
that  event;  the  trade  being  carried  on  jointly  and  in  the  same  way 
as  before  by  the  two  brothers  in  co-partnership  until  the  death  of 
GopiUchander  in  1846,  and  that  the  plaintiff  as  widow,  heiress  and  re- 
presentative in  estate,  is  entitled  to  his  share  in  the  profits  of  the  trade 
and  their  accumulations. 

The  defendant  has  all  along  insisted  that  the  trade  was  carried  on 
by  him  alone  and  at  his  sole  risk,  and  claimed  the  profits,  and  their 
accumulations  as  his  separate  property- 

This  issue  was  not  decided  at  the  hearing,  because  it  then  appeared 
that  there  was  on  either  hypothesis  some  joint  estate  of  which  there 
must  be  an  account  and  the  question  whether  the  profits  of  the  trade 
which  were  included  in  that  joint  estate  went  before  the  Master  unfetter- 
ed by  any  declaration  of  the  Court.  It  appears,  however,  to  be  the  only 
substantial  questioD  in  the  cause,— the  rest  of  the  property  being  in- 
considerable,  and  the  Master  having  accordingly  at  the  request  of  both 
parties  made  a  separate  report  upon  it,  by  which  he  finds  that  the 
said  trade  or  business  was  a  joint  trade  business  between  the  de- 
fendant and  his  father  and  brother, — that  the  father  during  his  life 
time  and  at  the  time  of  his  death,  was  in  all  respects  joint  in  estate 
with  his  two  sons  ;  and  that  after  the  death  of  his  father,  and  during 
the  life  of  GopH-chander  he  and  the  defendant  continued  joint  in  estate 
in  all  respects.  The  broad  question  raised  by  the  exceptions  is  whe- 
ther this  conclusion  is  right.  Since  the  argument  we  have  carefully 
read  and  considered  the  evidence  taken  before  the  Master.  That 
evidence  certainly  discloses   a   state   of  things  very  different  from  the 
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case  made  by  the  plaintiff  in  her  bill.  We  do  not  assiga  much 
weight  to  the  loose  testimony  of  Bhold-ndth  Bardl,  and  the  follow* 
ing  seems  to  be  the  sam  of  the  other  evidence  taken  before  the 
Master.  The  trade  in  question  was  not  established  by  Radhi^k6$Ua 
Seal  but  by  his  son  Gango'dhar.  Rddhd^kanta  had  been  once  en- 
gaged in  the  silk  trade^  but  had  been  unfortunate  in  it  and  was 
arrested  for  debt.  About  the  year  1814  his  business  ceased,  and 
was  never  afterwards  resumed  although  for  some  time  he  acted  as 
a  Pycar  or  Broker  and  Printer  of  goods.  In  or  about  1817,  his  son 
Gangi-dhar  Seal  left  CoBsimbazar  for  Calcutta  and  there  set  up 
business  on  his  own  account  partly  with  funds  borrowed  from  his 
aunt,  partly  with  stock  in  trade  obtained  in  his  sole  credit.  In  ]  827 
the  business  was  unprosperous  and  he  returned  for  a  time  to  Cossim- 
bazar  but  he  ultimately  got  out  of  his  difficulties,  returned  to  Calcutta 
and  carrying  on  the  trade  partly  on  his  own  account  and  partly  as  Com- 
mission agent,  acquired  a  considerable  fortune.  There  is  no  reason 
to  suppose  that  this  trade  which  was  clearly,  we  think,  carried  on  in 
the  sole  name  and  ostensibly  at  the  sole  risk,  of  Gangi-dhar  Seal,  was 
in  any  degree  aided  by  advances  of  capital  out  of  the  joint  family 
funds.  There  is  nothing  that  leads  us  to  the  conclusion  that  either 
in  Rddhi'k&nta  SeaPs  life  time,  or  after  his  death,  the  general  pro- 
fits of  this  trade  were  treated  as  part  of  the  joint  estate,  or  that 
R&dhd^kdnta  or  Gopal-chander  ever  asserted  a  right  to  participate  in 
them.  On  the  other  hand,  it  would  seem  that,  although  the  princi- 
pal place  of  business  was  Calcutta,  where  Gangd'dhar  for  the  most 
part  lived,  separate  from  the  members  of  his  family,  part  of  the  busi- 
ness consisted  in  the  purchase  of  silks  and  corahs  at  Cassimbazar  for 
transmission  to  Calcutta ;  and  that  Rddhd-kanta  Seal  in  his  life-time 
gave  his  son  the  benefit  of  his  judgment  and  experience  in  the  silk 
trade  in  making  those  purchases,  and  his  assistance  in  the  conduct  of 
that  part  of  the  business,  which  went  on  at  Cossimbazar  receiving  for 
the  first  year  or  so  a  commission,  and  afterwards  being  allowed  by  his 
son  to  retain,  out  of  the  monies  that  came  to  his  hands,  in  order  to 
meet  the  expenses  of  the  family  at  Cossimbazar,  sums  varying  in 
amount  and  not  according  to  any  fixed  rate,  but  the  accounts,  we  think, 
show  that  subject  to  those  deductions  the  monies  which  came  to  his 
hands  were  accounted  for  by  him  to  the  defendant,  not  as  between 
partners ;  still  less  as  between  the   head  of  the  family   and  a  person 
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having  only  that  interest  which  a  son  in  the  life-time  of  his  father 
would  take  in  the  joint  funds  of  the  family ;  but  rather  as  between  an 
agent  and  his  principal.  The  books  of  account  were  kept  at  Cossim- 
bazar  and  the  goods  purchased  at  that  place  were^  until  their  trans- 
mission to  Calcutta^  stored  in  the  family  dwelling  house. 

We  are  satisfied  upon  the  evidence  that  Gopdl-chander,  who  seems 
to  have  been  a  person  of  idle  and  dissolute  habits,  never  took  part  in 
the  business,  or  actively  contributed  to  the  earning  of  the  profits,  of 
which  his  widow  now  claims  a  share :  he  appears,  however,  to  have 
received  an  allowance  which  on  the  defendant's  evidence  is  called  a 
salary  of  rupees  thirty  per  mensem,  but,  as  it  is  sworn  by  way  of  bounty 
and  not  in  return  for  any  services  actually  rendered. 

The  family  must  be  taken  to  have  been  undivided.  It  is  however 
clear  that  a  member  of  an  undivided  family  may,  by  his  separate  ex- 
ertion, acquire  separate  property  for  his  sole  and  exclusive  benefit. 
The  CBse  o{  Luxmon  Row  Sadasew  versus  Mullar  Row  Bajee  shows, 
however,  that  the  presumption  in  all  such  cases  is  in  favour  of  the  pro- 
perty being  joint  and  that  the  burthen  of  proof  is  on  him  who  claims 
it  as  separate.  Again  the  case  of  Guru-charan  Das,  Golack-mani  Dasi 
and  the  authorities  there  collected  show  that  the  question  in  all 
these  cases  is  whether  the  property  in  dispute  is  in  the  nature  of  an 
increment  to  the  common  stock,  in  which  case  it  is  divisible  amongst  the 
co-sharers  equally,  or  whether  of  a  new  and  separate  acquisition,  whether 
it  has  been  acquired  with  the  aid  of  joint  funds,  or  joint  labour,  in 
which  case  the  acquirer  is  entitled  only  to  a  double  share,  or  whether 
the  acquisition  has  been  made  without  the  aid  of  the  joint  funds,  or 
joint  labour,  in  which  case  it  belongs  to  the  acquirer  exclusively.  As 
we  understand  the  law,  the  fact  that  the  acquisition  has  been  made  by 
a  son  in  the  life-time  of  his  father  does  not  affect  the  question.  No 
doubt,  passages  may  be  found  in  the  Digest  and  elsewhere  (I  may  in- 
stance a  chapter  in  the  third  volume  of  the  Digest,  p.  ^)  which  go 
to  show  that  a  son  cannot  acquire  any  property  in  which  his  father 
shall  not  be  entitled  to  some  share,  but  the  law  seems  to  have  been 
otherwise  settled  in  the  case  of  Subans-ldl  versus  Harbans4al  and 
Rudra-ram,  an  authority  which  is  the  more  valuable  since  Mr.  Cole- 
brooke  was  one  of  the  judges  who  concurred  in  the  decision.* 


*  This,  however,  is  appUcAble  to  the  other  achools. 
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Again  it  may  no  doubt  happen^  as  in  the  instance  of  one  of  the  Mul- 
licks,  in  the  case  stated  by  Sir  Francis  Macnaghten  at  p.  48  of  his 
work  that  the  acquirer  may  cast  his  separate  acquisition  into  the  com- 
mon funds,  and  thus  make  it  part  of  them.  But  this  cannot  be  said 
to  have  happened  here.  Though  the  accounts  and  the  other  evidence 
show  disbursements  for  the  expenses  of  the  family  and  other  common 
purposes,  they  imply  the  retention  of  the  bulk  of  the  property  accord- 
ing to  its  original  character.  The  question,  therefore,  really  resolves 
itself  into  that  which  was  chiefly  argued  before  us  viz.  whether  the 
profits  of  the  trade  and  their  accumulations  fall  within  the  second  or 
the  third  of  the  categories  above  stated,  whether  they  are  acquisitions 
made  with,  or  without,  the  aid  of  the  joint   funds,   or   of  joint  labour. 

The  rule  that  if  the  acquisition  be  made  with  the  aid  of  joint  funds 
or  labour  the  acquirer  can  take  no  more  than  a  double  share,  seems 
to  be  subject  to  the  further  qualification  that  the  aid  must  be  in  itself 
considerable  and  must  have  been  directly  instrumental  in  mak- 
ing the  acquisition.  It  appears  to  us  that  the  partial  use  of  the 
family  house  at  Cossimbazar  for  the  purposes  of  the  defendant's 
business,  fall  within  this  qualification  and  can  give  no  right  to 
treat  the  acquisition  as  other  than  his  exclusive  property.  There  is 
greater  difficulty  about  the  services  rendered  by  the  father  which 
certainly  seem  to  have  been  valuable,  and  these  as  we  were  told 
during  the  argument  constituted  the  principal  grounds  upon  which 
the  Master  came  to  his  conclusion.  But  with  great  respect  for  the  late 
Master  (Mr.  Cochrane)  we  think  that  he  has  not  sufficiently  adverted 
to  the  very  special  circumstances  of  this  case  :  let  it  be  granted  that 
such  services  unexplained  would  have  the  effect  which  on  the  plain- 
tiff's side  it  is  contended  we  ought  to  give  them.  We  apprehend, 
however,  that  there  is  nothing  in  the  Hindoo  law  to  prevent  a  father, 
if  so  minded,  from  assisting  his  son  in  a  separate  trade,  either  gratui- 
tously or  upon  terms  other  than  those,  which  in  the  absence  of  any 
express  understanding  between  them,  the  law  would  imply.  There  is 
nothing  which  would  prevent  him  from  saying,  *  you  my  son  have  en- 
gaged in  trade  with  your  own  capital,  and  at  your  own  risk,  I  seek 
not  to  share  in  that  trade,  but  in  return  for  that  assistance  which  you 
its  richer  member,  give  to  the  family,  and  from  my  affection  for  you 
I  will  give  you  the  benefit  of  my  judgment  and  experience,  and  look 
after  your  business  in  this  place.*    Brij-ruiiun  Doss  versus  Brij-paul 
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Doss  shows  that  the  relation  of  principal  and  agent  paid  by  a  commis- 
sion, may  subsist  between  a  Hindoo  and  his  father.  That  precise 
relation  subsisted  in  this  case  only  for  a  short  time.  But  the  arrange- 
ment substituted  for  it  did  not  diflFer  in  principle  from  it.  That  such 
was  the  understanding  of  the  parties  does  not  depend  only  on  the 
testimony  of  the  defendant  and  his  witnesses,  confirmed  as  we  think 
that  testimony  is,  by  the  accounts,  it  is  materially  corroborated  by  the 
proved  acts  of  the  parties,  by  the  absence  of  all  claim  by  Radhd-kanta 
in  his  life-time  or  by  Gopal-chander  after  his  death.  The  question  is 
always  one  of  fact,  though  a  fact  determinable  in  the  absence  of  evi- 
dence strong  enough  to  rebut  the  presumption,  by  the  legal  presump- 
tion that  the  property  is  joint,  and  it  appears  to  us  that  we  should  be 
really  acting  inconsistently  with  the  true  state  of  facts  as  proved,  and 
with  the  justice  of  the  case  if  we  were  to  allow  the  plaintiff  to  take 
that,  which  those  through  whom  she  claims,  never  thought  of  claim- 
ing, and  that  there  is  nothing  in  the  Hindoo  law,  properly  understood 
and  applied,  which  forces  us  to  do  this,  on  the  contrary  we  think  that 
the  defendant  has  suflSciently  relieved  himself  of  the  burthen  which 
the  law  casts  upon  him  of  showing  that  the  profits  of  this  trade  were 
his  separate  property,  and  that  the  exceptions  should  be  allowed. — S. 
C.  Boulnois'  Reports  Vol  I.,  page  600. 

VvavAstha'  317.  '  Excepting  what  is  gained  by  valour,  the 
wealth  of  a  v^rife,*  and  what  is  acquired  by 
science,  which  are  three  sorts  of  property  exempt  from  parti- 
tion ;  and  any  favour  conferred  by  a  father'.f  (The  rest  of 
the  wealth  is  divisible.) 

The  meaning  of  the  above  text  of  Narada  is,  that  since  the  gains 
of  valour,  what  has  been  obtained  from  the  parents-in-law,  &c.  on 
account  of  having  espoused  a  wife,  the  gains  of  science,  and  what 
has  been  received  through  affection  from  a  father  and  others,  arc 
indivisible ,  therefore,  setting  these  four  aside,  the  rest  (of  weath)  is 
divisible.! 

*  What  WAS  received  at  the  time  of  obtaining  a  wife  is  here  called  the  **  wealth  of  a 
wife ;"  meaning  effects  obtained  on  account  of  marriage.  Excepting  these  acquisitions 
let  him  divide  other  property  ;  for  this  phrase  is  here  understood,  as  expressed  in  another 
sentence. — Coleb.  2)(f.  hhd.  p.  Ill 

t  Vide  Coleb.  Da.  hh^.  pp.  110  &  132  ;— DoT.  hra.  sung,  pp.  7(5,77  v>c  80;-Coleb.  Dig. 
Vol  HI.  p.  Zii. 
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Vvavaatha^  ^^^*     What  is  given  by  a  paternal  grandfather 
or  by  a  father,  as  a  token  of  affection,   belongs 
to  him  who  receives  it ;  neither  that,  nor  what  is  given  by  a 
mother,  shall  be  claimed  by  co  heirs.* — Vya  sa. 

_.  4-1^   '  ^^^'     Clothes,   vehicles,  ornaments,   prepared 

^  *  food,  water,  women,  furniture  for  repose   or 

for  meals,  a  place  of  sacrifice,  and  a  field,  are  not   divisible.* 

AnthnrntTT     ^'     "^^^^^^^»   vehicles,   ornaments,    prepared    food, 
^  *    water,  women,  and  furniture  for  repose  or   for  meals 
(a,)  are  declared  not  liable  to  distribution.''*—  Manu  &  Vishwu. 

(a)  *  Clothes' — personal  apparel  and  raiment  intended  to  be  worn  at  as- 
semblies.— Srukrishna's  commentary  on  the  Ddya»bhdga,  Sans.  p.  145. 
'  Vehicles' — carriages  or  horses  and  the  like.     Ibidem. 
'  Ornaments' — Rings  and  so  forth.     Ibidem. 

*  Prepared  food" -^&weetme?Lts,  &c.    Ibidem. 

'  Water* — That  is,  water  contained  in  wells  or  tanks,  which  has  all 
along  belonged  to  the  father  and  the  rest,  is  not  divisible  like  other  pro- 
perty :  but  must  be  taken  by  each  co-heir  according  to  his  exigency ; 
for  the  text  of  VaiHASPATi  declares:  *the  water  of  wells  and  tanks 
must  be  drawn  up  and  used  by  turns.'     Ibidem. 

'  Furniture  for  repose  or  for  meals' — Beds  and  vessels  used  for  eating 
or  sleeping  (or  drinking)  on  and  for  similar  purposes.     Ibidem. 

*  Women' — other  than  female  slaves  ;  since  the  partition  of  a  female 
slave  is  (thus)  directed  by  Vrihaspati — *  A  single  female  slave  should 
be  employed  in  labour,  in  the  houses  of  the  several  co-heirs  successive- 
ly,  &c.' 

-      . ,        . .         II.     A  place  of  sacrifice  (i,)  a  field,  a  vehicle,  dressed 
^*    food,   water   and   women,   are  not   divisible   among 
kinsmen,  though  (transmitted)  for  a  thousand  generations.* — Vyasa. 

(i,)  *  A  place  of  sacrifice' — The  spot,  where  sacrifices  are  performed 
or  else  an  idol :  not  wealth  obtained  by  sacrificing ;  for  that  has  been 
noticed  as  being  the  earning  of  science.* 

♦     Vide  Coleb    Dtt,  bid,  pp.  110,  132;— DoT.  hra.  sang,  p.  76,  77   db  80;-Colcb. 
Dig.  Vol.  Ill  p.  344. 
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Vyavastha''.  ^^^'     ^   P^*^   ^^^  ^^^^'  *^®     carriage  road, 
clothes  or  any  thing  worn  on  the  body,  dwelling 
house,  water-pots,   ornaments,    things  not  of  general  use,  and 
channels  for  draining  water  are  not  divisible/^* 

AuthoritV      ^'    ^  ^^^^  ^^^  ^^^^'  ^  carriage   road,   clothes,    and 
^  *     any  thing  which  is   worn  on  the   body,   should    not 
be  divided  ;  nor  what  is  requisite  for  use  (u,)  or  intended  for   arts  :   so 
Vrihaspati  declares.* 

(u)  '  Requisite  for  use.'—VlhBi  is  fit  for  each  person's  use,  as  books 
and  the  likef  in  the  study  of  the  Vedas,  &c.  that  shall  not  be  shared 
by  ignorant  brethren.  So  what  is  adapted  to  the  arts,  belongs  to  the 
artists ;  not  to  persons  ignorant  of  the  particular  art.* 

Vvavastha''  ^^''  Therefore,  books  must  not  be  taken  by 
the  ignorant  parceners  ;  they  belong  to  those 
of  them  who  are  learned.  But  the  ignorant  parcener  must  re- 
ceive from  the  learned  parcener  some  other  article,  equivalent 
to  the  share  of  the  books,  to  which  he  is  (otherwise)  entitled, 
or  else  the  value  itself  thereof. — Dd.  kra.  Sang,   p.  81 . 

For,  if  it  be  assumed  that  the  ignorant  parcener  has  no  right  what- 
ever in  the  books,  then,  supposing  books  only  to  constitute  the  com- 
mon property,  when  a  partition  took  place,  the  ignorant  parcener  would 
entirely  be  deprived  of  his  share.  This  is  however  inadmissible,  since, 
it  would  be  at  variance  with  the  text  which  declares  :  "  They  who  arc 
born,  they  who  are  yet  unbegotten,  and  they  who  are  actually  in  the 
womb,  all  require  the  means  of  support :  and  the  dissipation  of  their 
hereditary  maintenance  is  censured.*" — Ibid, 

In  like   manner,  whatever  is   adapted   to   the  exercise  of  the  arts, 

♦  Da.  kra.  sang-  pp.  80,  81;— Coleb.  Dd.  hhtf.  pp.  132,  188;— Coleb.  Dig.  Vol.  III. 
pp.  373— 8S5. 

t  Ab  books.  &c.— That  is,  if  there  be  other  effectB  of  equal  value  with  the  books, 
these  shall  be  retained  by  the  learned  brethren  ;  and  other  chatties  shall  bo  takoD  by  the 
illiterate  co-heirs,  this  mast  be  inferred.  Else,  if  the  hereditary  property  consist  in  booki 
only,  the  illiterate  heirs  might  be  deprived  of  subsistence,  if  they  had  no  right  of  parti- 
cipation.— Srf-Arff/iAa*!  commentary  ou  the  DiyaMcCga,    Sans.  p.  145, 
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should  belong   to   those  of  the   heirs  who  are  artists,  and  not  to  the 
unskilled.* 

Ihe  rale  above  stated  holds  equally  good  in  this  instance. 

A     fli      ••Kt      ^^*     '*  ^^  di\dsion   of  a   dwelling  takes  place ;  nor 
^ '     of  water-pots,    ornaments,   and  things  not  of  general 
use  (k),    nor   of  women,   clothes,   and   channels   for   draining  water : 
Pkajapati  has  so  ordained/** — Shankha  and  Likhita. 

(k)  '  Things  not  of  general  use']  As  books  for  illiterate  persons  and 
so  forth.* 

Therefore,  as  much  should  be  taken  by  each  person  as  will  supply 
his  wants.  There  is  not,  in  this  instance,  a  restriction  of  equal  shares.* 

,   322.     A  house,  garden  or  the  like,  which  one 

Vyavas      a  .  ^f  j^g   co-heirs  had  constructed  within  the  site 

of  the  dwelling  place,  during  the  father's  life-timc,  remains  his 

indivisible  property.* 

For  his  father  has  assented  by   not  forbidding  the  construction  of  it. 

PARTICIPATION  OP  SONS   BEGOTTEN   AFTER   PARTITION. 

Vvavastha'^  323.  If  the  father,  having  separated  his  sons, 
and  having  reserved  for  himself  a  share  accord- 
ing to  law  (g,)  die  without  being  re-united  with  his  sons  ;  then 
a  son,  who  is  born  after  the  partition,  shall  alone  take  the  fa- 
ther's wealth  ;  and  that  only  shall  be  his   allotment.f 

Thus  GouTAMA. — '*  A  son,  begotten  after  partition  (j,)  takes  exclu- 
sively the  wealth  of  his  father/'f 

(g)  By  the  term  *  according  to  law'  it  is  thus  hinted  that,  if  the 
father,  through  ignorance  of  the  law,  have  made  a  partition  in  which 
he  took  a  very  small  share  for  himself,  his  son,  afterwards  begotten, 
shall  receive  a  due  allotment  from  the  brethren. f 

(j)  lie,  of  whom  the  conception  was  subsequent  to  the  division 
of  the  estate,  is  a  son  begotten  after  partition;  being  procreated  by  a 
person,  who  is  separated  (from  co-parceners  :)  for,  without  conception 
there  is  no  procreation. f 

♦     Coleh,  D(£.bh<t.  pp.  lZ3,\U',—D%,kra.  sang.  pp.   182,    183;— Coleb.    Dig.   Vol. 
III.  pp.  878—385. 

t    Coleb.  JDa.  Ohi,  p.  136;-Colcb.  Dig.  Vol  III.  pp.   434—440. 
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Vvavastha''  ^^'**     ^^*  ^^^  ^^^^'  ^^^  ^^^^  many  sons,   be- 
gotten after  a  partition,   shall  take   exclusively 
the  paternal  wealth.* 

''  The  after-born  (t)  brothers  of  those,  who  have  made  a  partition 
with  their  father,  whether  children  of  the  same  mother  or  of  other 
wives,  shall  take  their  father^s   share.* — Vrihaspati. 

(t)  *  After-born'—that  is,  begotten  by  the  father  after  partition. — 
SrUkrishna^s  Commentary  on  the  D&ya-bhaga^  Sans,  p.  147. 

Vvavastha'   ^^^'     ^^*'  ^^   ^^^  father  die  after   re-uniting 
himself  with  some  of  his  sons,   then  the  son 
born  after  partition  shall  receive  his  share   from   the  re-united 
co-heirs.* 

-        . .         "  A  son,  born  after  a  division,  shall  alone  take  the 

jr  •    paternal  wealth ;  or  he  shall  participate  with  such  (of 

the  brethren)  as  are  re-united  (with  the  father/') — MANuand  Narada. 

V  AVRsthfl.^  ^^^'  ^''  ^^^  ^^^  wealth,  which  is  acquired  by 
the  father  himself  (n,)  who  has  made  a  parti- 
lion  with  his  sons,  goes  to  the  son  begotten  by  hira  after  the 
partition.  Those  born  before  it,  are  declared  to  have  no  right 
as  in  the  wealth,  so  in  the  debts  likewise,  and  ia  gifts,  pledges, 
and  purchases,  (p*)  —  Vrihaspati. 

(d)  Under  the  term  'all' — wealth  however  considerable,  which  is 
acquired  by  the  father,  goes  to  the  son  begotten  by  him  after 
partition.* 

(n)  ^  Which  is  acquired  by  himself:'— it  is  thus  intimated  that 
what  is  acquired,  through  personal  labour,  on  separate  funds,  by 
the  father  who  united  after  partition  with  another  son,  belongs  also 
to  the  son  begotten  after  partition,  and  not  to  the  re-united  parceners. 
Sri'krishna's  Commentary  on  the  Daya-bhiya.  Sans,  p.  148. 
.      .,        ..  "They  have  no  claims  on  each  other,  except  for  acts 

^*     of  mourning  and  libations  of  water." — Vribaspati- 

By  specifying  '  acts  of  mourning  and  libations  of  water'  only,  the 
author  excludes  the  pretensions  to  a  participation  in  wealth.^ 

♦  8e«.  Da'  hhi,  pp   136— 188;— /)«.  kra.  Manp.  pp.  Coleb.  Dig.  Vol.  pp.  484—448. 
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(p)  The  meaning  is,  that,  as  the  son  begotten  after  partition  is  to 
receive  the  property  of  his  father,  acquired  after  partition,  so  also  he 
is  to  liquidate  his  father's  debts  contracted  after  partition.  In  like 
manner,  whatever  the  father  had  promised  to  give,  whatever  he  had 
deposited,  mortgaged,  or  whatever  price  he  did  not  pay  after  purchas- 
ing (a  thing,)  all  these  should  be  performed  by  him  only. — Sri-krishna'i 
Commentary  on  the  Diya-bhaga.  Sana.  p.  149. 

Vvavastha^-  327.     If  the  sons  were  separated  (from  the  fa- 
ther)  while   his   wife   was   pregnant    but  not 
known  to  be  so,  the  son,  who  is  afterwards  born   (of  that  preg- 
nancy,) shall  receive  his  share  from  his  brothers* (b.) 

(b)  *  Shall  receive  his  share  from  his  brothers' — This  must  b« 
understood  where  the  father  remains  separate,  having  reserved  for 
himself  what  ought  to  be  reserved  by  him,  and  having  given  the  resi- 
due to  his  sons.* 

But  if  the  father  be  dead,  then  the  shares  of  him  and  of  the  brethren 
must  be  thrown  together,  and  divided,  according  to  law,  by  all  the* 
brothers.* 

V-fTA.TTftirt-'hft''  ^^^*     If  a  share  were  previously  set  apart  for  the 

child  in  the  womb,  the  wife's  pregnancy   being 

known,  all  shall  participate  in  the  father's  allotment    (after  his 

demise,)  provided  there  be  no  son  begotten  after  the  partition.* 

^  329.  If  a  man,  having  made  a  partition  with 
vyavasulia .  j^j^  sons,  and  again  residing  with  any  one  of 
them  as  re-united  parcener,  die  after  begetting  another  son, 
this  last  born  child  shall  be  sole  heir  of  his  estate. — Coleb.  Dig. 
Vol.  III.  p.  553. 

According  to  the  text  of  Manu  and  Narada  above  cited. 

VisH^ru  and  Jagnvavalkya  have  directed,  that  an  allotment  shall 
be  received  (by  the  son  born  after  partition)  from  his  brothers ;  Manu, 
Yrihaspati,  and  Goutama,  have  ordained,  that  the  son  born  after  par- 


P 


♦    Vide.  Dig,  bhtf.  p,  IT^Si—SrCkrishna's  Commeutary     ou  the   DcCya^bUdga^  Sait^ 
147;-Col«b,  Dig.  Vol  III.  pp.  43i-440. 
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titiou  shall  not  receive  it  from  them.  On  this  seeming  contradiction > 
the  author  of  the  Prak&sha,  Chandeshwara^  Misra,  and  Shula^pini 
remark :  *  if  the  pregnancy  was  not  certainly  known  at  the  time  of 
the  distribution^  in  that  case,  (should  a  son,  who  was  then  in  the 
wombj  be  bom  after  it,)  he  shall  obtain  his  share  from  the  brothers  ; 
but  a  son  begotten  subsequently  to  the  partition  shall  only  obtain  the 
estate  of  his  father.'  But  if  the  pregnancy  be  manifest,  no  parti-  ' 
tion  can  be  made  :  so  the  author  of  the  Pr a  kasha,  and  Chandeshwara. 
Yet^  if  the  co-heirs  cannot  wait  so  long  a  time,  one  share  ought  to 
be  set  apart  for  the  child^  as  directed  by  Vashishtha  (in  the  case 
of  pregnant  widows,  ante  p.  3.)  But  should  a  daughter  be  produced 
from  that  conception,  the  share  (which  had  been  set  apart)  shall  be 
subsequently  distributed  among   those    (brothers.*) 

^  330.     But,  if  the  father  himself,  though  ap- 
y  •  pi-jsed  of  the  pregnancy,  have  given   shares  to 

his  sons,  in  virtue  of  his  power  as  owner ;  the  child  in  the 
womb  has  no  right  to  participate,  since  their  property  in  those 
shares  is  complete :  he  has  a  right  only  to  the  father's  allot- 
ment; and,  if  there  be  a  son  begotten  after  the  partition,  he 
is  entitled  to  partake  equally  with  him.* 

This  is  applicable  only  to  the  case  of  wealth  acquired  by  the  father.* 

Vvavaathft^  ^^^'     ^^*'    ^^    property    inherited    from  the 
grandfather,  as  land  or  the  like  (m,)   had  been 
divided,  he  may    take    a    share    of    such    property  from   his 
brothers.* 

For  partition  of  it  is  authorized  (only)  when   the   mother   becomes 
incapable  of  bearing  more  children.* 

.      . ,        .^         "  Sons,  with  whom  the  father  has  made   a   partition, 
^ '     should  give  a  share  to  the  son  born  after  the    distri- 
bution.''*—Vishnu. 

Since  it  disagrees  with  the  ordinance  (of  Manu  and   Narada)    that 

*     See.  DflT.  hh<£,  pp.  138, 139  ;— Z>(r.  hra,  ttang.    pp.  89,    00  ;— Coleb.  Dig.  Vol.  III. 
pp.  43i — *40  i — Shri'krishms  Commentary  on  the  D(£ya^hh(£ga   pp.    U7,  US. 
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'he  shall  alone  take  the  paternal  wealthy  it  must  relate   to  the   here- 
ditary property,  for  the  reason  above   mentioned.* 

(m)  The  term  'land  or  the  like^comprehends  corrody  and  bipeds. 
— Sri'hrishna^s  Commentary  on  the  Ddya-bh&ga,  Sans.  p.  149. 

VvjLinuitTiA^  332.     Consequently  since  the  partition  is  ille- 
gal, having  been  made  in  other  circumstances, 
it  ought  to  be  annulled. — SrUkrishna'^s  Commentary  on  the 
Ddjfa^bhagQj  Sans.  p.  148. 

A  question  may  be  here  proposed  for  disquisition  :  if  a  man  sur- 
viving his  resignation  of  worldly  concerns,  and  urged  by  his  fate,  co- 
habit with  his  wife  and  oeget  a  son  after  his  property  has  been  divid- 
ed among  his  children,  what  would  be  the  consequence  ?  It  is  answer- 
ed :  the  father's  property  being  divested  by  abdication,  which  is  a 
virtual  gift,  and  the  property  being  vested  in  his  sons  without  any 
effort  on  their  part,  how  can  a  child  bom  afterwards  have  any  claim 
thereon^  whether  it  be  or  be  not  divided,  since  it  does  not  belong  to 
his  father.— Coleb.  Dig.  Vol.  III.  p.  52. 

Should  the  mother  be  pregnant,  but  not  known  to  be  so,  at  the  time 
of  partition  made  by  brothers  after  the  death  of  their  father,  and 
should  a  son  be  subsequently  born  of  that  pregnancy,  he  shall  take 
his  share  from  his  brothers. 

But  if  the  father  die  while  the  mother  was  pregnant,  and  known 
to  be  so,  and  then  if  the  brothers  divide  the  estate  without  waiting^ 
for  the  birth  of  the  child,  and  without  keeping  a  share  for  it,  such 
partition  is  illegal,  and  the  issue  of  that  pregnancy,  if  a  son,  shall 
take  his  share  by  having  the   partition   cancelled. 


*  *  For  the  reason  above  mentioned]— Thtit  which  was  stated  ;  because  the  distri- 
bution is  authorised  when  the  mother  becomes  incapable,  &c.  Therefore  whether  preg- 
nancy were  known  or  not,  the  partition  being  illegal,  which  has  been  made,  of  the  grand- 
father's estate,  without  the  mother*s  being  incapable  of  bearing  children,  it  ought  to  be  an- 
nulled i  and  the  two  cited  passages  will  relate  to  the  distribution  of  such  property  :  but 
the  preceding  texts  of  Man u  and  the  rest  regard  the  father's  own  acquired  wealth.  The 
contrary  must  not  he  supposed.— ^rf-iirM^tta'*  Commentary  on  the  DdCya-bhcfgOf 
San^,  p.  lid. 
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V   avft-qtlift.^  ^^^'     '^^^  ^^^  ^^™  ^^*®^  partition    shall,  how- 
ever,  receive  a  share  of  the  then  existing  estate, 
exclusive  of  the  income  and  expenditure.* 

-        ..         *^When  the  sons  have  been  separated,   one,   after- 
^ '    wards  bom  of  a  woman  equal  in  class,   shares  in  the 
distribution.     His  allotment  miist  positively  be  made,  out  of  the  visi- 
ble estate  corrected  (y)  for  income  and  expenditure.t— Jagnyavalkta. 

(y)  ^  Must  positively^'] — The  particle  *  Va^  is  aflSrmative;  and  what 
has  been  consumed,  is  consequently  excepted. — Sri-krishna^s  comment- 
ary on  the  D&ya-bhdga.    Sans.  p.  149. 

PARTITION  OF  PROPERTY  OF  RE -UNITED  PARCENERS. 

Vvavftstha''  ^^^*     ^^  persons  once  divided  and  living  again 
together  (a)  make  a  second  partition,  the  shares 
must,  in  that  case,  be  equal  (a :)  there   is  not   in  this   instance 
any  right  of  primogeniture. J— Manu  and  Vishnu. 

(a)  "  The  shares  in  that  case  must  be  equal' — This  supposes  re- 
union of  brothers,  belonging  to  the  same  tribe ;  for  the  text  is  intend- 
ed only  to  forbid  an  elder  brother's  superior  portion  as  before  allot- 
ted to  him.  j: 

Thus  Vrihaspati  :  *  Among  brethren  who  being  once  separated, 
again  live  together  through  mutual  ajQTection,  there  is  no  right  of 
primogeniture,  when  partition  is  again  made/§ 

Not  only  brothers,  but  also  the  father  and  son,  paternal  uncle  and 
nephew,  and  other  parceners  can  be  mutually  re-united. 1[ — See  on/e, 
pp.  219,  220. 

•    See  D<£,  bh<C,  p.  138  ;— Coleb.  Dig.  Vol.  III.  pp-  434—440. 
t    That  is,  without  including  the  subsequent  increase,  nor  what   has  been   coniumed 
bj  the  brethren.— Coleb.  Dig.  Vol.  III.   p.  436. 

t  Vide  Da",  bht^.p.  227  ;-DcC.  kra.  sang.  p.  85  ;— Coleb.  Dig.  Vol.  III.  pp.  449-456. 
{  See  DtC.  bhct.  p.  228j— JDcT.  kra,  $ang,  pp.  S5,86;— Coleb.  Dig.  Vol.  III.  pp.  549— 56«. 

H  How  re-union  is  effected  is  staled  at  page  219.    q.  v. 
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From  the  term  ^  there  is  no  right  of  primogeniture'^  it  is  deducible 
that,  in  the  partition  after  re-union^  as  the  eldest  brother  has  no  right 
to  a  deduction  in  addition  to  his  share^  so  a  father  has  no  title  to 
the  double  share,  nor  is  any  one  else  entitled  to  a  larger  portion  : 
consequently— 

y  335.  The  rule  of  distribution  after  re-union 
vyavas  .  j^Qgj  conform  with  the  original  allotment  of 
shares.* 

VvAVAsthft^  336.     If  a  person  die  leaving  no  relative  near- 
er than  his  re- united  parcener,  then  the  latter 
succeeds  to  his  property  in  preference  to  the  unre-united  par- 
ceners though  in  the  same  degree  of  affinity. J 

Because,  here  the  claimants  being  in  an  equal  degree  of  affiiiity,  the 
re-united  parcener  is  held  in  preference  to  those  not  re-united,  accord- 
ing to  the  text  ''  a  re- united  parcener  is  heir  of  a  re-united  one." 

If  a  re-united  parcener  die  possessed  of  any  undivided  property,  the 
right  thereto  devolves  on  his  re-  united  parcener  only. 

For  the  text : — *  a  re-united  parcener  is  heir  of  a  re-united  one'  shows 
that  the  brethren  who  have  renewed  co-parcenery,  exclusively  inherit 
the  wealth  of  a  re-united  parcener.— Coleb.  Dig.  Vol.  III.  p.  554. 

,^    ^  337.     Other  particular  rules    (i)   which  have 
^  '  been  set  forth  under  the  head  of  partition  among 

brothers,  must  be  observed    in    this    case    also. — Coleb.    Dd. 
bhd.  p.  228. 

(i)  *  Other  particular  rules' — That  is,  wealth  acquired  without  use 
of  the  joint  stock,  bolongs  to  the  acquirer  exclusively,  and  is  not  shared 
by  the  rest :  but,  in  the  instance  of  the  gains  of  science,  such  of  the 
brethren  as  are  equally  or  more  learned   participate ;  and  in  the  case 

♦  The  meaning  of  the  phrase  : — **  the  distribution  mast  conform  with  the  original  allot- 
ment of  shares  or  l!heir  allotments  follow  the  proportions  before  ordained/'— is,  that  the 
diTiaion  shall  be  made  in  that  proportion  and  mode  which  were  observed  in  the  first  in- 
stance ;  for  this  is  no  less  a  partition  (than  the  former  distribution  was.)— Coleb,  Dig.  Vol. 
HI.  p.  650. 

8o  the  eldest  brother  shall  not  get  a  deduction  (in  excess  of  hia  equal  share)  nor  shall 
th«  father  have  the  double  share,  if  lie  did  not  get  the  same  in  the  first  partition. 

t  See  Dd.  bha.  p.  228;— J[)i .  kra.  sang.  pp.  85,86;— Coleb.  Dig.  Vol.  III.  pp.  549— W6. 
{     iieeante   pp.   203-220.   See  Coleb.  Dig.  Vol.  HI.  pp,  554—556. 
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of  the  wealth  acquired  with  the  use  of  the  joint  stock,  all  partake. 
These  and  other  special  rules,  set  forth  under  the  head  of  partition 
among  brethren,  must  be  observed  also  in  the  case  of  partition  after  re- 
nmon.^—Sri'krishna'8  Commentary  on  the  Daya-bhaga,  Sans.  p.  228. 

As  to  Vrihaspati's  text— 'But  if  one  of  the  re-united  brethren 
acquire  wealth  by  learning  or  valour,  or  the  like,   two   shares  of  it 
must  be  given  to  him  (on  a  second  partition,)  and  the  rest  shall   have 
each  one  share :'  it  must   be   applicable  to  the   same  case  in  which 
JimHta-vdhana  and  the  rest  have  ordained  a  double  share  to  be  given 
to  the  acquirer.     (See  ante,  p.  468^  et  seque.)    Jagan-n&tka,  in  inter- 
preting this  text,  says :  "  But  according  to  Jimita-vdhana  and  others, 
the  acquirer  shall  have  a  double   allotment,   and  the  rest  shall  have 
each  one  share  of  wealth  any  how  gaiued  with  the   supplies  from  the 
joint  stock  and  so  forth ;  if  the  learning  were  acquired  after  a  mainte- 
nance provided  out  of  the  common  stock,  all  the   parceners  shall  have 
the  shares  ordained  for  them,  although   the  joint  property  were  not 
employed  during  the  acquisition  of  the  wealth ;  but  even  though  the 
common  funds  of  support  be  not  used   during  the    acquisition  of  sci- 
ence, nor  during  that  of  wealth,   they  who  are   equal  or  superior  in 
learning  participate ;  if  the  money  be   earned   without  use  of  joint 
property,  through   agriculture  or  the  like,   by  the  labour  of  a  body 
nourished  on  the  joint  funds  or   support,  it  nevertheless  becomes  the 
several  property  of  the  acquirer,   as   before  explained/*    (Coleb.   Dig. 
Vol.  III.  p.  551.)    One  part  of  this  is  not,  however,  in   conformity 
with  their  opinion ;  that  is  to  say,  they  do  not  maintain  that  receipt 
of  maintenance  from  the  family  is  equivalent  to  the   use  of  the   com- 
mon stock.     So  according   to  their  opinion,   wealth   gained   through 
learning  acquired  by  receiving  maintenance  from   the  family   is  not 
divisible  among  the  less  learned  or  unlearned  parceners. 

*  Theae  have  been  partly  stated  in  another  place  by  Jim€ta-v(£hana  himself,  thus  : 
**  Moreover  the  text  of  KattXtana  (ia  similarly  founded  on  reason.)  When  brethren  se- 
parated in  regard  to  the  patrimony,  and  subsequently  living  anew  together,  make  a 
(second)  partition,  he  from  whom  an  acquisition  has  proceeded,  shall  again  take  a  double 
share  ;"  This  is  expounded  by  Srxkara  as  signifying  that  *  a  re-united  parcener,  who 
has  made  an  acquisition  with  the  use  of  the  joint  stock,  shall  have  two  shares  ;  and  the 
rest  one  apiece.*  Henoe  it  appears  to  be  the  opinion  both  of  the  saint  and  conunentator, 
that  wealth,  gained  with  no  use  of  the  common  funds,  appertains  exclusively  to  the  ac- 
quirer, even  in  the  instance  of  a  re-union  of  parceners ;  and  such  wealth  is  not  joint 
property."— i>ar,  bid,  p,  114. 
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The  particular  rules  that  respect  the  right  of  associated  and  unasso- 
ciated  parceners  have  also  been  set  forth  in  the  sections  treating  of 
inheritance  of  brothers  and  the  rest. — See  ante,  page  204  et  segue. 

Legal  opinions  delivered  in,  and  admitted  by,  several  Courts  of 

JudicaturCj  and  examvied  and  approved  of  by 

Sir  William  Macnaghten. 

Q.  I.  There  were  three  uterine  brothers,  who  during  the  life-time 
of  their  father  caused  him  to  make  a  partition  of  his  entire  estate 
among  them,  and  from  that  time  one  brother  lived  apart,  and  the  other 
two  lived  together  as  an  united  family :  subsequently  to  the  father's 
death,  one  of  the  united  brothers  died,  leaving  no  male  issue,  and  his 
exequial  rites  were  performed  by  his  united  brother.  In  this  case,  are 
the  surviving  brothers  equally  entitled  to  his  property  ;  or  is  the  bro- 
ther who  lived  in  a  state  of  union  with  the  deceased  alone  entitled  to 
the  succession,  to  the  exclusion  of  the  other  brother  who  lived 
separated  ? 

R.  I.  The  brothers  having  separated,  if  one  of  them  die  without 
heirs,*  his  estate  shall  be  equally  shared  by  his  brothers,  provided 
there  be  no  particular  evidence  of  a  re-union  having  taken  place  be- 
tween the  deceased  and  the  brother  with  whom  he  resided  till  his  death. 
The  doctrines  for  this  are  laid  down  in  the  Daya^bhaga,  and  other 
authorities. 

Q.  2.  If  there  be  evidence  of  an  express  and  dis- 
ther  entirely  ex-  tinct  re-union,  and  one  of  the  re-united  brothers  die, 
d^^J^.""*"'"'  ^^  ^^^  associated  brother  alone  entitled  to  his  estate, 
or  will  the  unassociated  brother  share  with  him  ? 
R.  2.  Under  the  circumstances  above  stated,  the  associated  bro- 
ther is  alone  entitled  to  the  succession,  to  the  entire  exclusion  of  the 
unassociated  brother. 

Authorities — 

Jagnyavaikya  :— '^  A  re-united  (brother)  should  keep  the  share  of 
his  re-united  co-heir,  (who  is  deceased.'^) 

Zillah  Hoogly.-^Macn.  11.  L.  Vol.  II.  Ch.  5,  Case.  24  (pp.  173,174.) 

•  Hereby  the  mention  of '  without  heirs/  it  must  be  underatood,  that  the  person 
died  leaving  no  heir  down  to  the  mother. 
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of  the  wealth  acquired  with  the  use  of  the  joint  stock,  all  partake. 
These  and  other  special  rules,  set  forth  under  the  head  of  partition 
among  brethren,  must  be  observed  also  in  the  case  of  partition  after  re- 
nmon.'^—Sri'krishria's  Commentary  on  the  Diya-bhaga,  Sans.  p.  228. 

As  to  Vrihaspati's  text— 'But  if  one  of  the  re-united   brethren 
acquire  wealth  by  learning  or  valour,  or  the   like,   two   shares   of  it 
must  be  given  to  him  (on  a  second  partition,)  and  the  rest   shall   have 
each  one  share :'  it  must   be   applicable   to   the   same   case   in   which 
Jimuta-vdhana  and  the  rest  have  ordained  a  double  share  to  be   given 
to  the  acquirer.     (See  ante,  p.  468,  et  seqtte.)    Jagan-ndtka,  in  inter- 
preting this  text,  says  :  "  But  according  to  Jimita-vdhana  and  others, 
the  acquirer  shall  have  a  double   allotment,    and   the  rest  shall   have 
each  one  share  of  wealth  any  how  gained   with  the   supplies   from  the 
joint  stock  and  so  forth ;  if  the  learning  were  acquired  after  a  mainte- 
nance provided  out  of  the  common  stock,  all  the   parceners  ahall  have 
the  shares  ordained  for  them,   although   the  joint  property   were  not 
employed  during  the  acquisition  of  the  wealth ;  but  even  though  the 
common  funds  of  support  be  not  used   during  the    acquisition   of  sci- 
ence, nor  during  that  of  wealth,   they   who  are   equal  or  superior  in 
learning  participate ;  if  the   money   be    earned   without  use  of  joint 
property,  through   agriculture   or  the  like,   by  the  labour  of  a   body 
nourished  on  the  joint  funds  or   support,  it   nevertheless  becomes   the 
several  property  of  the   acquirer,   as   before  explained.'^    (Coleb.    Dig. 
Vol.  III.  p.  551.)     One  part  of  this   is   not,  however,  in   conformity 
with  their  opinion ;  that  is  to  say,  they  do  not  maintain   that   receipt 
of  maintenance  from  the  family  is  equivalent  to  the   use   of  the   com- 
mon stock.     So  according   to   their   opinion,   wealth   gained   through 
learning  acquired  by  receiving   maintenance   from   the   family   is  not 
divisible  among  the  less  learned  or  unlearned  parceners. 

*  These  have  been  partly  stated  in  another  place  by  Jtm^a-vcChana  himself  thus : 
"  Moreover  the  text  of  KattXtana  (is  similarly  founded  on  reason.)  When  brethren  se-  | 
parated  in  regard  to  the  patrimony,  and  subsequently  living  anew  together,  make  a 
(second)  partition,  he  from  whom  an  acquisition  has  proceeded,  shall  again  take  a  double 
share  ;"  This  is  expounded  by  Srtkara  as  signifying  that  *  a  re-united  parcener,  who 
has  made  an  acquisition  with  the  use  of  the  joint  stock,  shall  have  two  shares  ;  and  the 
rest  one  apiece.*  Hence  it  appears  to  be  the  opinion  both  of  the  saint  and  oonunentator, 
that  wealth,  gained  with  no  use  of  the  common  funds,  appertains  exclusively  to  the  ac- 
quirer, even  in  the  instance  of  a  re-union  of  parceners ;  and  such  wealth  is  not  joint 
property."— />(i:  bk(£.  p,  114. 
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e  particalar  rules  that  respect  the  right  of  associated  and  unasso- 
1  parceners  have  also  been  set  forth  in  the  sections  treating  of 
itance  of  brothers  and  the  rest. — See  ante,  page  204  et  segue. 

Legal  opinions  delivered  in^  and  admitted  by,  several  Courts  of 

Judicature^  and  examined  and  approved  of  by 

Sir  William  Macnaghten. 

I.  There  were  three  uterine  brothers,  who  during  the  life-time 
3ir  father  caused  him  to  make  a  partition  of  his  entire  estate 
g  them,  and  from  that  time  one  brother  lived  apart,  and  the  other 
lived  together  as  an  united  family :  subsequently  to  the  father^s 
y  one  of  the  united  brothers  died,  leaving  no  male  issue,  and  his 
lial  rites  were  performed  by  his  united  brother.  In  this  case,  are 
irviving  brothers  equally  entitled  to  his  property  ;  or  is  the  bro- 
who  lived  in  a  state  of  union  with  the  deceased  alone  entitled  to 
raccession,  to  the  exclusion  of  the  other  brother  who  lived 
tited? 

1.  The  brothers  having  separated,  if  one  of  them  die  without 
•  his  estate  shall  be  equally  shared  by  his  brothers,  provided 
be  no  particular  evidence  of  a  re-union  having  taken  place  be- 
i  the  deceased  and  the  brother  with  whom  he  resided  till  his  death, 
ioctrines  for  this  arc  laid  down  in  the  Daya^bhaga,  and  other 
•rities. 

Q.     2.     If  there   be  evidence  of  an  express  and  dis- 

jntircly    ex-     tinct  rc-union,  and  one  of  the  re-united  brothers  die, 

an  uuasso-     is  the  associated    brother   alone  entitled  to  his  estate. 
OHO*  ' 

or  will  the  unassociated  brother  share  with  him  ? 

2.  Under  the  circumstances  above  stated,  the  associated  bro- 
A  alone  entitled  to  the  succession,  to  the  entire  exclusion  of  the 
ociated  brother. 

Authorities — 

3NYAVALKYA  :  — '^  A  rc-unitcd    (brother)    should  keep  the  share  of 
;-united  co-heir,  (who  is  deceased.'^) 

iah  Hoogly.-^Macn.  II.  L.  Vol.  II.  Ch.  5,  Case.  24  (pp.  173,174.) 

Hereby  the  mention  of 'without  heirs/  it  must  bo  understood,   that  the  person 
ifing  no  heir  down  to  the  tuuthcr. 

(>8 
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divided  co-heirs^  let  them   again  divide  in  equal  shares  :*  this   is  a 
settled  rule.t — Jagnyavalkya. 

-|^  - 1^    y  340.     Not  only  a  brother,  but   on  his  death 

his  male  issue  as  far  as   the  great   grandson,  is 
also  entitled  to  share  the  property  concealed. 

.      -,        .-  What  has  been  concealed  by  one  of  the  co-heirs,  and 

^  *     is  afterwards  discovered,  let  the  sons,   if  the  father 
be  deceased,  divide  equally  with  their  brethren.f — Katyayana. 

The  meaning  of  the  text  is,  that  in  default  of  a  co-heir,  let  his 
male  issue  as  far  as  the  great-grandson  (in  the  male  line)  equally 
divide  the  concealed  property  with  the  other  sharers,  (i.  e.)  the  bro- 
thers of  the  deceased. — Sri-krishna^s  Commentary  on  the  Diya^bhdga. 
Sans.  p.  247. 

/  34 1 .     Effects  which  have  been  taken  by  a  kins- 
yavas     a .  ^^^^  j^^  ^^^^  ^^^  ^^  compelled  by  violence  to 

restore: J  and  the  consumption  of  unseparated  kinsmen,   they 
shall  not  be  required  to  make  good. — Ka  tyaya^a. 

By  gentle  means,  and  not  by  violence,  J  a  kinsman  shall  be  made 
to  restore  the  eJOTects  taken  by  him.  But  what  has  been  consumed 
by  a  co-heir  during  co-parcenary  over  and  above  his  due  portion,  ho 
shall  not  be  required  to  make  good. 

ON  THE  ASCERTAINMENT  OF  A  DUBIOUS 
PARTITION. 

V  f  lift.^  ^^^'    ^^  ^  doubt  arise   regarding  the  fact  of  a 

^  partition  having  been  made,  it  should  be  ascer- 

tained by  the  evidence  of  kinsmen,  relatives,  or  other  witnesses, 
or  by  written  proof. 

*  Partitioa  being  aaggested  as  a  matter  of  course,  it  is  intimated  by  the  entmcia- 
iion  of  this  text,  that  the  crime  of  theft  is  not  committed  by  concealing  effects  held  in 
co-parcenary.  So  ffaieCyudha,  Vishwa-rupat  Chandeshwaray  Jim'ita-vdChana,  Raghu- 
nandanOf  and  the  rest.— Coleb,  Dig.  Vol.  III.  p.  397.    See  Coleb.  Da,  bkdC.  pp.  231—235. 

t  Cohb.  M.  lh£.  pp.  230,  2Z\',—D<£.  Sana.  pp.  113— 116;— Coleb.  Dig.  Vol. 
III.  pp.  397—402. 

+  It  may  be  asked,  if  he  restore  them  not  after  friendly  expostulation  or  the  like, 
may  the  oo-hoir  use  compulsion  or  not  ?  It  should  not  bo  argued  from  the  words  of  the 
legislature  "let  not  a  co-heir  use  violence  to  make  him  restore/'  that  it  shall  not  (even 
then)  be  used.— Coleb.  Dig.  Vol  III.  p.  402 


VYAVASTHATDARPANA.  541 

I.  When  partition  is  denied,  the  fact  of  it  may  be 
AUi/I10rity«  ascertained  by  the  evidence  of  kinsmen,  relatives, 
and  witnesses,  and  by  written  proof  (a) ;  or  by  separate  possession  of 
house  or  field.* — Jaonyavalkya. 

(a)  In  the  first  place  kinsmen,  or  persons  allied  by  commun  ity 
of  funeral  oblations,  are  witnesses.  On  failure  of  them,  relatives, 
as  signified  by  the  term  bandhu.  In  default  of  these,  strangers  m  ay 
be  witnesses:  for,  if  they  were  equally  admissible,  the ^^specific  men- 
tion of  *  kinsmen'  and  *  relatives'  would  be  unmeaning  ;  since  they  are 
comprehended  under  the  term  *  witnesses.'  Hence  Shankha  says  : 
'  Should  a  doubt  arise  on  the  subject  of  a  partition  of  the  wealth  of 
kindred,  the  family  may  give  evidence,  if  the  matter  be  not  known 
to  the  relations  sprung  from  the  same  race.' — '  Relations  sprung  from 
the  same  race'— are  kinsmen.  If  the  matter  be  not  known  to  them, 
the  family  or  relatives  may  give  evidence :  but  not  a  stranger.  But 
if  tliese  also  be  uninformed,  any  other  person  may  be  a  witness.  Ac- 
cordingly, kinsmen  are  stated  by  Narada  as  the  chief  evidence.* 

Next  the  proof  is  by  written  evidence :  but  written  proof  is  supe- 
rior to  oral  testimony  :  being  so  declared  (by  a  text : — *^  a  writing  is 
better  than  oral  evidence.")* 

II.  If  a  question  arise  among  co-heirs  in  regard  to  the  fact  of 
partition,  it  must  be  ascertained  by  the  evidence  of  kinsmen,  by  the 
record  of  distribution, t  or  by  the  separate  transaction  of  afiairs.*— 
Nabada. 

VvavapStha''  ^'*^'     '^^^  ^^^*  of  partition  should  also  be  ascer- 
tained by  separate  transaction  of  affairs  or  se- 
parate property  or  possession. 

♦    See  2?flr,  64<r.  pp.  236,  257;— Coleb.  Dig.  VoL  III.  pp.  395—508. 

It  should  be  here  remarked,  that,  the  king  aad  his  officers  being  superior  in  power 
to  all  others,  an  instrument  executed  in  their  presence  and  attested  by  them  is  most 
authentic.— Coleb.  Dig.  Vol.  III.  p.  416. 

t  Vkihast ATI  explains  the  nature  of  a  written  record  of  partition  thus :  'that  re- 
eordof  partition  which  brothers  or  other  co-heirs  execute  after  making  a  just  division 
by  mutual  consent,  is  called  the  written  memorial  of  the  distribution.' — Coleb.  Dig* 
Vol.  m,  pp.  408. 
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Authority.  ^'  '  ^^*  ^^^  acceptance  of  gift,  cattle,  grain,  house, 
land,  and  attendants,  must  be  considered  as  distinct 
among  separated  brethren,  and  also  diet,  religious  duties,  income,  and 
expenditure.  Separated,  not  unscparated,  brethren  may  reciprocallj 
bear  testimony,  become  securities,  bestow  gifts  and  accept  presents. 
Those,  by  whom  such  matters  are  publicly  transacted  with  their  co- 
heirs,  may  be  known  to  be  separate  even  without  written  evidence. 
The  religious  duty  of  unscparated  brethren  is  single.  When  partition, 
indeed,  has  been  made,  religious  duties  become  separate  for  each  of 
them.* — Narada. 

AntTinritir  ^^'  '^  violent  crime,  immovable  property,  depo- 
^ '  sit,  and  a  previous  partition  among  co-heirs,  may 
be  ascertained  by  presumptive  proof,  if  there  be  neither  writing  nor 
witnesses.  The  exertion  of  force,  a  blow,  or  the  plunder  may  be  evi- 
dence of  a  violent  crime ;  possession  of  the  land  may  be  proof  of  pro- 
perty ;  and  separate  wealth  is  an  argument  of  partition.  They,  who 
have  their  income,  expenditure  and  wealth,  distinct,  and  have  mutual 
transactions  of  money-lending  and  traffic,  are  undoubtedly  separate.f 
— (Vrihaspati.) 

One  brother  gives  and  another  accepts,  or  they  have  separate  houses 
and  lands,  or  their  income  and  expenditure  (of  wealth)  and  abodes 
are  separate ;  or,  when  loans  or  other  affairs  are  transacted  by  one, 
another  is  made  witness  to  it,  or  becomes  surety  ;  or  they  have  mutual 
transactions  of  money-lending  or  the  like ;  or  one,  having  bought 
certain  goods  from  another  person,  sells  it  for  traffic  to  his  brother ; 
in  these  and  similar   instances,   since  any  such  act  can  only  take  place 

*  The  practice  of  agriculture  or  other  business  pursued  apart  from  the  rest,  and 
the  observance  of  the  five  great  sacraments  and  other  religious  duties  performed  sepa- 
rately from  them,  are  pronounced  by  Nj^rada  to  be  tokens  of  partition. — (MUdMshara 
p.  376.)  The  five  great  sacraments  are  as  follows. — ''  Teaching  and  studying  the  scrip- 
ture is  the  sacrament  of  the  Vedas  ;  offering  cakes  and  water,  the  sacrament  of  the  manes ; 
an  oblation  to  fire,  the  sacrament  of  the  deities  ;  giving  rice  and  other  food  to  living 
crcatares,  the  sacrament  of  spirits  ;  receiving  guests  with  hononr,  the  sacrament  of  men. 
— Manu,  Ch.  III.  p.  70,  V. 

+  Those  (co-heirs)  whose  income,  expenses,  and  wealth  are  separate,  who  severally 
acquire  pro|5erty,  and  make  distinct  gifts  and  separate  bailments  of  their  effects,  are  dis- 
united. Again  they  who  mutually  lend  money  at  interest,  Cwho  reciprocally  give  or 
receive  loans,)  are  dis-imiicd  :  all  these  relates  to  wealth  inherited  from  the  father  or 
other  ancestor.— Colcb.  Dig.  Vol.  III.  p.  42S. 
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among  divided  brethren,  a  presumption  of  partition  is  deduced  from 
it  by  the  intelligent.  It  is  not  to  be  concluded  from  the  use  of  the 
plural  number  in  the  phrase  "  by  whom  such  matters  are  transacted/' 
that  the  concurrence  of  all  those  circumstances  is  required.  For 
these  texts  are  founded  on  reason ;  and  the  reason  is  equally  appli- 
cable in  every  several  instance. — Coleb.  Da.  bha.  pp.  238,  239. 

Vyavastha''.  ^^"^^     ^^  saying,  *  if  there  be  neither  writing 
nor  witnesses,'  it  is  intimated  that  presump- 
tive proof  is  to  be  admitted  only  in  default  of  written   and  oral 
evidence. — Dd,  bhd,  p.  239. 

Jagan-natha  considers  the  distinct  preparation  of  food  after  an  agree- 
ment purporting  separation  is  the  sufficient  proof  of  separation.  Some 
of  his  observations  are  as  follows  : — "  When  it  is  observed  that  undi- 
vided co-heirs  having  large  families,  and  perceiving  inconvenience 
in  preparing  their  food  together,  dress  their  victuals  apart,  that  sepa- 
rate cookery  is  merely  intended  for  their  own  convenience :  but  pre- 
paration of  grain  for  oblations  to  deities,  for  the  entertainment  of 
guests,  (and)  for  the  support  of  servants,  is  not  in  that  case  separate. 
In  fact,  they  only  are  divided  co-heirs  who  dress  victuals  separately, 
(and  without  consulting  any  other,)  for  all  purposes  common  (to  un- 
divided co-heirs,)  for  their  families,  connections,  guests,  and  the  like  : 
they  only  ought  to  perform  separate  acts  of  religion.  Hence,  although 
the  remainder  of  an  estate  may  be  undivided,  it  is  not  considered  as 
proof  that  partition  has  not  taken  place ;  for  it  frequently  happens 
that  dis-united  co-heirs  have  joint  property." 

"  What  then  is  the  meaning  of  the  term  *  partition'  ?  This  question 
might  be  proposed,  and  is  thus  answered ;  for  it  does  mean  division 
of  the  patrimony,  since  it  would  follow,  that  no  partition  could  take 
place  among  those  who  are  destitute  of  inherited  wealth.  Does  % 
not  mean  the  division  of  any  property  whatsoever?  Accordingly 
Jagnyavalrya  has  said  :  *  One  who  is  able  to  earn  a  livelihood,  and 
claims  not  a  share  of  the  joint  property,  may  be  dis-united  from  the 
family,  on  giving  him  some  trifle,  as  a  consideration  to  prevent  fu« 
ture  strife ;'  and  there  can  be  no  necessity  of  separate  acts  of  reli- 
gion without  partition.  (It  bears)  not  (that  meaning  ;)  for  it  might 
be  supposed  tiiat  no  separation  could  take   place  between  those  who 
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have  no  property  whatsoever.  Consequenily,  the  meaning  of  parti- 
tion is  separation  in  respeet  of  food  prepared  for  the  entertainment 
of  gaests  and  relatives,  and  for  other  purposes  which  are  common 
(among  united  co-heirs.)  How  then  can  separation  take  place  be- 
tween those  who  are  not  visited  by  relatives  or  guests  ? '' 

Vvavasthft^  345.     *'  Distinct  preparation  of  foody  after  an 

agreement   in   these  words :  '  hence  forward  we 

are  dis-united^  is  partition'"^ — Coleb.  Dig.  Vol.  III.  pp.  420,  421. 

Afterwards  their  acts  of  religion,  and  wealth,  or  the  like,  received 
on  some  consideration  relative  to  the  father^  are  separate ;  before  that 
agreement  they  are  single. — Ibid. 

In  like  manner,  the  question  may  be  determined  by  their  annual 
obsequies  (for  a  deceased  ancestor)  and  by  their  (separate)  worship  of 
LakshmI  and  other  deities,  and  the  like. — Ibid,  p.  429. 

After  this  the  author  quotes  the  latter  paragraph  of  the  Daya- 
bh&ga  already  cited :  viz. — "  In  these  and  similar  instances/'  &c.  ante, 
pp.  242,243. 

Rij'kishor  Roy  and  four  otliers   (suns  of  Kdli-charan  Roy,) 

Appellants,  versus  Widow  of  Santa  Das  {son  of  Joy^ 

bishna  Roy,)    Respondent, 

CfliSCS  ^9    Kali-charan,  Joy-krishna,  and  Shobhd-ram,  were 

bearing  on  the  vya-  brothers.  Shobhi-ram  died  leaving  a  son,  Rddha-ndlh. 
▼astha  No.  348.  ^,  ..    ,      ^       ,    .  ,  ,        .  '       , 

Then  died   Joy-krishna,  leaving  a  son   Santa    Das. 

Then  died  Kdli-charati,  leaving  five  sons  Raj^kishor  Roy,  &c.  the  original 
defendants  in  suit.  Kali-charan  during  his  life  conducted  a  banking 
house,  which  after  his  death  was  carried  on  by  his  eldest  son  Rdj-kishor, 
in  concert  with  the  other  brothers.  Santa  Das,  the  cousin  of  tliese,  (son 
of  Joy-krishna,)  was  occasionally  employed  in  transacting  business  for 
Maj'kishor,  and  he,  as  well  as  his  father,  received  money  for  his  private 
expenses  from  Kali-charan  and  Raj-kishor ;  but  does  not  appear  to  have 
received  any  specific  share  of  the  profits  in  trade;  or  to  have  been  pre- 
sent at  the  balancing  of  the  accounts,  or  to  have  been  made  acquainted 
with  the  profit  or  loss.  The  account  books  contain  no  mention  of  the 
parties,  except  that  in  the  bahi  khasrd,  or  day  book,  disbursements  for 
private  expenses  are  entered,  which  include  the  monthly  expenses  of 
Sdnia  Das  and  Radha-ndth ;   the  latter  of  whom   was  at  the   time 
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engaged  in  a  separate  business,  independent  of  his  cousins.  The 
three  brothers,  Kdli-charua,  Joy-krishm  and  Shobha-ram,  all  messed 
.apart,  as  did  also  their  respective  heirs;  but  Santa  Das  and  Radhi* 
nath  continued  to  receive  money  for  their  private  expenses  from  Ry- 
Jcishor,  for  more  than  twenty  years  after  the  decease  of  their  fathers; 
until  disputes  arising,  they  each  claimed   a   third  share  of  the  trade  ^, 

which  had  been  managed   by   KdlUcharaa  and   Raj-kishor,   together  %^ 

with  a  third  of  the  house-hold  effects,  money  and  jewels,  possessed  by 
Raj'kishor,  alleging,  that  these  were  held  by  him  and  his  father  as 
joint  and  common  property  of  the  family ;  and  resting  their  claim 
on  the  circumstance  of  no  separation  of  property  having  taken  place 
between  them  or  their  fathers  and  Rij-kiskor  or  his  father,  and  on 
their  having  continued  to  receive  money  for  their  expenses  from  the  com- 
mon funds  managed  by  Rdj-kishor  and  his  brothers.  That  Joy-krishna 
and  Shobka-rdm,  or  their  sons  Santa  Das  and  Radhd-ndih,  had  any 
co-parcenery  with  Kdli-charari  or  his  son,  or  ever  possessed  any  property 
jointly  with  them,  was  denied  by  Roj-kishor  and  his  brothei;3 ;  who  plead- 
ed, that  the  property,  in  their  possession,  was  the  produce  of  the  exclusive 
and  separate  industry  of  their  father  and  themselves.  These  being  the 
circumstances,  the  Sudder  Dewanny  Adawlut  consulted  their  pandits^ 
whether,  according  to  the  Hindu  law  of  succession  and  partnership, 
the  claim  of  Santa  Das,  the  original  plaintiff  in  this  suit  against 
Rdj-kishor  Roy  and  his  brothers,  was,  or  was  not,  maintainable ;  to 
which  the  pandits  replied,  in  substance,  that,  under  the  circumstances 
stated,  the  claimant  having  messed  apart  from  the  defendants,  and 
having  received  maintenance,  but  no  share  of  the  profits  in  trade,  and 
never  having  advanced  a  claim  till  now,  must,  in  law,  be  deemed  separate 
as  respected  family  partnership,  though  no  written  declaration  of  se- 
paration should  have  been  made ;  and  that  the  claim  in  the  present 
suit  could  not  be  maintained. 

In  conformity   with    this   opinion,   the   Sudder  Dewanny   Adawlut  ^ 

(present  P.  Speke  and  W.  Cowper,)  gave  judgment  against  the  claim. 
The  26th  of  October,  1796.— S.  D.  A.  R.  Vol.  I.  pp.  13,  14. 

II.  Vide  Rdj'/cumdr  Blshwam-bhar  Kumar  Singh,  Appellant,  versus 
Sukh-nandan  Kumoar  Respondent.  9th  April  1812. — S.  D.  A.  R.  Vol. 
VII.  pp.  87,  88.  And  Musst.  Dipd  versus  Gourusanhar. — S.  D.  A. 
B.  Vol.  III.  pp.  310. 
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No.— 287  OF  1861. 

III.  The  mere  circumstance  that  one  of  several  brothers  of  a  Hindu 
family  occupied  a  separate  dwelling  house,  does  not  rebut  the  presump- 
tion of  the  family  being  joint,  if  it  appear  that  they  dealt  with  the 
family  property  as  joint  property. — Musummat  Bilds  Kunwar  versus 
Babu  Bhawini'bahhsh  Singh  and  others.— H.  C.  A.  21st  of  July  1863. 
Marshall's  Reports  Vol.  I.  p.  64.1. 

ON  THE  ALLOTMENT  OF  A  R^T  \RE  TO  A  CO-PARCENER 
APFEARI.VG  AFTER  P/RTITION. 

^  .,     y  31.3.     Whether  partition  have  or  Lave  not  been 

made,  whenever  an  heir  appears,  he  shall  re- 
ceive a  share  of  whatever  common  property  there  is.  Be  it 
debt  or  a  writing,  or  house,  or  field,  which  descended  from 
his  paternal  ancestor,  he  sliall  take  his  due  share  of  it,  when 
becomes,  even  though  he  have  been  long  absent.— Vrihas- 
PATi.— See  Dd.  hhd.  p.  140. 

Vvavasthfl'    ^'*^^'     ^'ot  only  lie,   but   his  descendants   also 
shall  take  his  share. 
I'here  is  however  a  distinction  in  tlie   participation   of  descendants  : 

Vvava^tha^  *^^"'  It  is  a  settled  point,  that  one  w^ho  tra- 
velled into  a  foreign  country,*  at  a  period  when 
no  partition  had  taken  place,  and  returned  after  a  long  lapse 
of  time,  as  well  as  his  descendants,  as  far  as  the  seventh  in 
degree,  after  they  shall  have  made  themselves  recognized  by 
the  inhabitants,  whose  family  from  generation  to  generation 
resided  in  that  country,  and  neighbours,  shall  obtain  a  law- 
ful share  of  the  heritable  wealth.  — See  Dd.  kra,  sang.  p.  117. 

,,  If  a   man  leave  the  common  family  and  reside  inan- 

AUtJlOrity.     ^^^^^^  country,*  his  share  must,  no   doubt,   be  given 
to  liis  male  descendants  when  they  return.     Be  the    descendant   third, 

*  A  tliffcrciit  country  is  thus  d»  lined  by  Vhiuat  Manc:  -Where  lauguage  differ^ 
or  ft  mountain  or  gnoL  river  iiitervoncs,  it  is  call  d  a  dillerent  country.  However  near. 
a  country  which  hiu  a  different  name  and  is  parted  by  a  river,  is  called  a  different  country  by 
the  SKLF-rxisTENT  himself  :  and  bo  is  the  place  wht-nce  intelligence  cannot    be   received  m 
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or  fifth,  or  even  seventh  (a)  in  degree,  he  shall  receive  his  hereditary 
allotment,  on  proof  of  his  birth  and  name.  To  the  lineal  descendants, 
when  they  appear,  of  that  man,  whom  the  neighbours  and  old  inhabi- 
tants know  by  tradition  to  be  the  proprietor,  the  land  must  be  sur- 
rendered by  his  kinsmen. — Vrihaspati.  See  Da.  bid.  pp.  140,  141. 

(a)  Or  even  seventh.']  The  particle  or  {va)  connects  this  with  other 
degrees  not  mentioned  but  included  within  the  seventh.  Therefore, 
descendants  as  far  as  the  seventh  in  degree,  returning  from  a  foreign 
country,  participate  :  not  so  the  eighth  or  other  remoter  descendants. 
Accordingly,  the  text,  which  expresses,  that  *'  The  right  to  participa- 
tion ceases  with  the  seventh  person,^'  relates  to  this  subject. — Sri- 
krisAna's  Commentary  on  the  D&ya-bhiga,  Sans.  p.  150. 

Vvavastha''.  ^^^'     ^^^  ^^^^^^^^^t^   only,  as   far    as   the 
fourth   degree,  of  one  who   had   remained  all 
along  in  his   own   country,  are  entitled  to  share  his  wealth. — 
Dd.  kra.  sang.  p.   118. 

Reason  &        For  it  has  been   formerly  declared,    that  the  fifth  in 
Authority.       descent  and  the  rest  confer  no  benefits  on  a  deceased 
owner;  since  they  are  not  competent  to    present   funeral   oblations  to 
hira  at  solemn  obsequies. — Ibid,  p.  1 18. 

The  law  may  be  thus  briefly  recapitulated  : — 

V    a        flift''  ^^^'     ^  ^^^'  ^  grandson,  and  a  great-grandson 
succeed  to  the  estate  of  a  father,  of  a   paternal 
grandfather,  and  of  a  paternal    great-grandfather,    on   their  de- 
cease ;  if  co-heirs,  residing  in  their  own  country,  take  not  their 


ten  nights."  Vrihaspati  says  :*  some  call  a  space  of  sixty  yq;ana«  or  jojanas  &  distinct 
country,  some  the  space  of  forty  jojanas,  others  again  the  space  of  thirty  jojanas.*  The 
iUscrepancies  regarding  language,  &c.,  as  in  the  text  of  the  two  sages,  are  thus  reconciled  : 
if  three  circumstances  (of  difference)  exist,  the  country  is  distinct  (cren)  within  thirty 
jojanas ;  if  two  exist  it  is  a  different  country  beyond  thirty  and  {even)  within  forty  jojanas, 
and  where  bnt  one  exists,  it  i.*»  a  different  country  beyond  forty  jojanas  and  (even)  within 
sixty.  A  region  beyond  fixty  jo/ano*  is  a  foreign  country,  though  it  may  not  have  a 
different  language,  or  may  not  be  intervened  by  a  mountain  or  great  river.  Thus  Shuddhi- 
Chinia-mani^  See  Udvahu'iatiwa. 
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shares  during  three  generations,  the  right  is  lost  to  their  descen- 
dants ;  but  it  is  lost  to  the  posterity  of  co-heirs  residing  in  a 
foreign  country,  if  the  seventh  in  descent  claim  not  (the  share.) 
Coleb.  Dig.  Vol.  III.  p.  449. 

"  Among  unseparated  kinsmen,  let  not  one  restore  what  has  been 
expended.  Or  partition  should  take  place  of  the  visible  wealth,  cor- 
rected for  income  and  expenditure."  The  particle  or  {vd)  in  this 
text  of  Narada  is  affirmative :  consequently, — 

-y  - ,  ^  350.     Having  compared   the  amount   of  the 

wealth  which  had  accumulated  at  a  time  when 
no  partition  had  taken  place,  with  the  amount  expended,  a 
division  should  be  made  of  the  balance  actually  remaining. 
Dd.  kra.  sang.  p.    1 12. 
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CHAPTER  VI. 

ON  THE  EXTENT*  OF  A  PROPRIETOR'S  POWER. 


Section  I.— -In  divided  or  sole  property. 

In  partition  the  power  of  a  father  or  proprietor  is  still  the  same  as 
it  was  before,*  no  change  having  taken  place  in  that  branch  of  the 
law.  But  the  doctrine  regarding  his  power  of  making  a  gift  or  other 
disposition  of  real  property  ancestral  or  self-acquired  and  also  ancestral 
personal  property  if  the  estate  consisted  of  that  alone,  has,  of  late^ 
undergone  a  great  change.  For,  anciently  the  doctrine  of  the  law 
was,  that  a  father  could  not  make  a  gift  or  other  disposition  of  such 
property  without  the  consent  of  his  sons,  as  is  clear  from  the  follow- 
ing texts : — 

^'  The  ownership  of  father  and  son  is  the  same  in  land  which  was 
acquired  by  his  (the  father^s)  father,  or  in  a  corrody,  or  in  chattels.'^ — 
Jaontavalkya. 

''The  father  is  master  of  the  gems,  pearls,  and  corals,  and  of  all 
(other  movable  property,)  but  neither  the  father  nor  the  grandfather 
is  so  of  the  whole  immovable  estate.''! — Janyavalkya  . 

"Though  immovables  and  bipeds  have  been  acquired  by  a  man 
himself,  a  gift  or  sale  of  them  shotdd  not  be  made  without  convening 
all  the  sons.  J  They,  who  are  bom,  and  they  who  are  yet  unbegotten, 
and  they  who  are  actually  in  the  womb,  require  the  means   of  support : 

*  The  extent  of  his  power  in  this  respeot  wiU  he  known  on  perusal  of  the  section  treat- 
ing of  partition  by  a  father.  Ante,  pp.  413—451,  and  the  case  of  Bhawani-chum  Banerjea 
verttM  the  heirs  of  Kam-kanta    Baneijea.    iln/e,  pp.  436— 446. 

t  Since  the  grandfather  is  (here)  mentioned,  the  text  must  relate  to  his  effects.  Bjr 
again  saying  '  all*  after  specifying  *^  gems,  pearls.  &c."  it  is  shown,  that  the  fatlier  has 
authority  to  make  a  gift  or  any  similar  disposition  of  all  effects  other  than  land,  ^c.  but 
not  of  immovables,  a  corrody,  and  chattels  (i.  e.  slaves.)— DoT.  hhf£,  p«  29. 

X  The  concurrence  of  all  the  sons  (and  £Ekther]ess  grandsons)  in  the  disposition  of  real 
property  is  however  dispensed  with  in  the  case  where  they  happen  to  be  all  minors  (at  the 
time)  and  incapable  of  giving  their  consent  to  the  disposition,  and  a  calamity  affecting 
the  family  require  it,  or  the  support  of  the  family  render  it  necessary,  or  indispensable 
duties,  such  as  the  obsequies  of  the  father  or  the  like,  make  it  unavoidable.  .  For  Ybikas- 
Fan  ordains  :  '^  Even  a  single  individual  may  conclude  a  donation,  mortgage,  or  sale  of 
immovable  property,  daring  a  season  of  distress,  for  the  sake  of  the  family,  and  especially 
for  pious  purposes — 6ee  }fUvA$htir4,  p.  257,  and  Strange's  H.  L.  Yd.  1.  p.  19. 
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no  gift  or   sale  should,   therefore,   be  made/' — Vyasa  as  cited  in  the 
Mitdkshari  and  other  comp^attona. 

The  reason  for  prohibiting  the  disposition  of  real  property  was,  that 
the  family  may  not  suffer  for  want  of  maintenanoe,  since  immovables 
and  similar  possessions  are  means  of  supporting  the  family,  and  the 
maintenance  of  the  family  is  an  indispensable  obligation,  and  the  dis- 
sipation of  the  means  of  subsistence  is  censured.  Thus  Manu  :-* 
'^  The  support  of  persons  who  should  be  maintained  is  thd  approved 
means  of  attaining  heaven.  But  hell  is  the  man's  portion  if  they 
suffer.  Therefore  let  (the  master  of  a  family)  carefully  maintain  them/' 
*'  He  who  bestows  gifts  (on  strangers  with  a  view  to  worldly  fame)  while 
he  suffers  his  family  to  live  in  distress,  though  he  has  power  to  sup- 
port them,  touches  his  lips  with  honey,  but  swallows  poison ;  such 
virtue  is  counterfeit.**  Vyasa  : — ''  They  who  are  born,  they  who 
are  (yet  )  unbegotten,  and  they  who  are  actually  in  the  womb,  all 
require  the  means  of  support ;  and  the  dissipation  of  their  hereditary 
maintenance  is  censured.'* 

The  prohibition  as  to  gifts  is  declared  by  Jaonyavalkya  to  be  made 
lest  by  alienation  the  family  may  suffer  for  want  of  maintenanoe. 

Accordingly  it  was  wisoly  ordained  that  a  man  could  not  make  a  gift 
or  other  disposition,  if  by  such  disposition  his  family  may  suffer  for 
want  of  sufficient  maintenance,  but  he  could  alienate  what  remained 
after  providing  sufficiently  for  the  family.     Thus — 

Vrihaspati  : — *'  A  man  may  give  what  remains  after  food  and  cloth- 
ing of  his  family  :  the  giver  of  more  may  taste  honey  at  first,  but  shall 
afterwards  find  it  poison/* 

Katyayana: — "Except  his  whole  estate  and  his  dwelliug  house 
what  remains  after  food  and  clothing  of  his  family  a  man  may  give 
away,  whatever  it  be,  (  whether  fixed  or  movable ;)  otherwise  it  may 
not  be  given.** 

Jaonyavalkya  :—'' Except  his  wife  and  issue,  a  man  may  give  away 
(his  wealth)  which  does  not  affect  the  maintenance  of  his  family :  he 
cannot ^ve  the  whole  wealth  if  there  be  his  issue;  also  what  was  pro- 
nmei  to  astrsnger.** 

Jimita-vahana  too,  in  expounding  the  text  of  JAe^YAVALKYA  already 
cited  (p.  549,)  after  lenarking,  ''Sinoe  her«  abo  it  is  said  'the  whok' 
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has  laid  down — "  this  prohibition  forbids  the  gift  or  other  alienation 
of  the  whole.  The  prohibition  is  not  against  a  donation  or  other 
transfer  of  a  small  part  not  incompatible  with  the  support  of  the  fami- 
ly. For  the  insertion  of  the  word  '  whole'  would  be  unmeaning  (if  the 
gift  of  even  a  small  part  were  forbidden.)" 

These  salutary  and  prudent  precepts  have  of  late  been  rendered  to- 
tally inoperative  and  ineffectual.  It  was  already  the  Bengal  doctrine 
that  a  proprietor  was  at  liberty  to^make  a  gift  or  other  disposition  of 
his  self-acquired  or  recovered  property,  real  as  well  as  personal ;  and 
that  he  could  sell  the  whole  of  the  immovable  and  other  property,  if 
the  family  could  not  otherwise  be  supported ;  but  that  for  any  other 
cause  he  had  no  power  to  dispose  of  the  whole  of  the  ancestral  real  pro- 
perty, nor  even  that  movable  property  which  alone  formed  the  an- 
cestral estate. — See  ante,  p.  436. 

But  of  late  the  famous  observation  of  Jimiita'Vcihana,  which  furnished 
a  fine  ground  to  subtle  lawyers  to  baffle  the  efficacy  of  the  ordinances 
inculcated  by  the  texts  above  cited,  was  taken  advantage  of  and  fol- 
lowed by  Jagan-natha  and  the  rest.  That  observation  is  as  follows : — 
"  But  the  texts  of  Vyasa  exhibiting  a  prohibition,  are  intended  to 
show  a  moral  offence :  since  the  family  is  distressed  by  a  sale,  gift, 
or  other  transfer,  which  argues  a  disposition  in  the  person  to  make  an 
ill  use  of  his  power  as  owner.  They  are  not  meant  to  invalidate  the 
sale  or  other  transfer.  So  likewise  other  texts  (as  this  *  though  im- 
movables or  bipeds  have  been  acquired  by  a  man  himself,  a  gift  or 
sale  of  them  should  not  be  made  by  him,  unless  convening  all  the  sons,*) 
must  be  interpreted  in  the  same  manner.  For  here  the  words  '*  should 
be  made*'  must  necessarily  be  understood.  Therefore,  since  it  is  denied 
that  a  gift  or  sale  should  be  made,  the  precept  is  infringed  by  making 
one.  But  the  gift  or  transfer  is  not  null :  for  a  fact  cannot  be  altered 
by  a  hundred  texts."* 

It  was  OD.  the  ground  and  plea  of  this  passage  that  gift  or  other  dis- 
position of  the  whole  of  ancestral  property,  though  illegal  and  sinful, 
was  declared  valid  by  some  pandits  who  flourished  at  that  time,  and 
their  opinion  was  followed   by   the  then   dispensers  of  justice  who  had 


*  *A  fact  cannot  be  altered  by  a  hundred  texts  :'— If  a  brdhmani  bo  slain,  the  precept 
•'  slay  not  a  brihmnn^'*  does  not  annul  the  murder,  nor  does  it  render  the  kiUing  of  a  hrfik- 
mani  impossible.     What  then  ?  it  de.'larcs  the  siu.    R:i^hu.)i'in  laia  oa  Diyahh%<jaj  p  .  32. 


552  VYAVASTHAlDARPANA. 

no  means  of  acting  indepcndantly  of  the  pandUif.  Thus  the  doc- 
trine of  'factum  valet  quod  fieri  non  debuW  was  introduced  into  our 
country  with  regard  to  alienation  by  males  of  any  description  of  property, 
whether  ancestral  or  acquired^  real  or  personal ;  and  it  has  been  pre- 
vailing since.     So  now  the  settled  and  prevalent  rule  is,  that — 

^351.     A  man,  who  has    sons,  can  give,  sell,  or 

y  .  pledge,   without  their  con  sent,  his  possessions, 

whether   inherited  or  acquired,    real  or   personal,   and   that, 

without  the  consent  of  the  sons,  he  can,  by  will,  prevent,  alter, 

or  affect  their  succession  to  such  property.* 

^  .,  ..  I.  The  father  alone  has  absolute  property;  and 
^ '  equal  dominion  is  affirmed  to  show  that  no  unequal 
partition  can  be  made  in  this  case.  Consequently,  a  gift  made  by  the 
owner  is  valid,  for  he  is  not  insane  nor  otherwise  incapacitated.  In 
like  manner,  by  declaring  that  ''  the  father  has  no  power"  &c.,  he  is 
prevented  from  making  an  unequal  division  without  a  sufficient  cause. 
Again  :  donation  and  sale  are  forbidden,  to  show  the  immorality  of  the 
act,  not  to  annuU  the  gift  or  alienation ;  and  that  is  evident  on  the  ex- 
position of  Jimuta-vdhana  and  the  rest. — Coleb.  Dig.  Vol.  III.  pp.  36,37. 

II.  If  any  father,  infringing  the  law,  absolutely  give  away  the 
whole  or  part  of  the  immovable  property  acquired  by  himself,  or  in- 
herited from  his  own  father,  that  gift  is  valid,  provided  he  be  not 
impelled  by  lust,  (or)  wrath,  (nor  act  with)  guile,  or  the  like.  How- 
ever,  he  commits  the  moral  offence  of  violating  the  law.  More  on 
this  subject  will  bq  subsequently  delivered  with  the  opinion  of  J'fnd' 
fa-vahana  and  the  rest. — Ibid.  p.  37. 


•  *  The  only  doctrine  that  can  be  held  by  the  Sudder  Dewanny  Adawlut,  consistently 
with  the  decisions  of  the  Court,  and  with  the  customs  and  usages  of  the  people,  is, 
that  a  Hindu,  who  has  sons,  can  sell,  give,  or  pledge,  without  their  consent,  imnioTable 
ancestral  property  situate  in  the  province  of  Bengal ;  and  that,  without  the  consent  of  the 
ons,  he  can,  by  will,  prevent,  alter,  or  effect  their  succession  to  such  property."  Opinion 
€»f  the  Ute  Sudder  Dewanny  Adawlut  given  on  the  requisition  of  the  late  Supreme  Court — See 
Clarke's  Notes  of  the  Decided  Cases,  pp.  104,105. 

A  Hindn  in  Bengal  may  leave  by  will  or  bestow  by  deed  of  gift,  his  possessions, 
whether  inherited  or  acquired  ;  and  the  gift  or  the  legacy  whether  to  a  son  or  to  a  strang- 
er, will  hold,  however  rcprehensilile  it  may  be  as  a  breach  of  an  injunction  and  precept. 
Colebrooke's  opinion.  Ibid,  p.  III.  Vide  Strange*s  Hindu  law.  Vol.  II.,  p.  426. 
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III.  If  the  whole  immovable  property  be  given  away,  the  conse- 
qaent  distress  of  the  family^  through  want  of  subsistence^  is  the  sole 
cause  of  moral  guilt ;  the  gift  or  alienation  is  not  annulled ;  for  it 
IS  made  by  an  owner^  who  is  neither  insane  nor  otherwise  incapaci- 
tated. The  two  texts  (of  Y yasa)  cited  by  Jimuia-vdhana  are  also  in- 
tended to  show  the  immorality  of  the  act,  not  to  annull  the  sale  or 
other  alienation. — Ibid.  p.  39. 

IV.  The  gift  of  wealth  inherited  from  a  grandfather  not  being 
included  under  the  title  of  Void  gifts^  the  text  of  Jagnyavalkya 
('  the  father  is  master  of  gems/  &c.)  is  considered  as  a  moral  prohibi- 
tion of  such  gifts. — Ibid.  Vol.  II.  p.  118. 

V.  No  one  has  expressly   said,   that   the   immovable   patrimony, 

given  without  the  assent  of  sons  and  the  rest^   is  not  a  valid   gift. 

Ibid.  p.  159. 

VI.  The  gift  of  a  man^s  whole  estate  is  valid,  for  it  is  made  by 
the  owner:  but  the  donor  commits  a  moral  offence,  because  he  obser- 
ves not  the  prohibition. — The  Smriii-sdra. — Ibid.  p.  118. 

-J  Five  cases  have  been  cited  by  Sir  William  Macnaght- 

en  in  the  first  Chapter  of  his  book  on  Hindu  law, 
in  the  first,  second,  and  third  of  which  the  doctrine  in  question  was 
held  and  inculcated.  The  decisions  in  those  cases  are  the  leading 
ones  on  the  subject  in  question.  They  are  therefore  briefly  noticed 
here  with  the  able  remarks  thereon  by  the  learned  gentleman  afore- 
said and  Sir  Thomas  Strange. 

C&SeS  ^-     '^^^^  ^^^^  ^^®  (^^  record)  is  that  of  Rasik-ldl  Dutt, 

hmnng  on  the  vya-  and  HaH-ldl  Dutt,  cxecutors  of  the  will  of  Madan- 
mohan  Dutt  versus  Choitaya-charaii  Dutt.  This  case 
was  taken  by  Sir  William  Macnaghten  from  the  Elements  of  Hindu  law 
by  Sir  Thomas  Strange,  who  states  that  the  case  was  decided  about  the 
year  1789 ;  that  the  testator,  a  Hindu,  the  father  of  four  sons,  and 
possessed  of  property  of  both  descriptions,  ancestral  and  self-acquired, 
having  provided  for  his  eldest  son  by  appointment,  and  advanced  to 
the  three  younger  ones  in  his  life-time  the  means  of  their  establish- 
ment, thought  it  proper  to  leave  the  whole  of  what  he  possessed  to  his 
younger  ones,  to  the  disherison  of  the  two  elder,  of  whom  the  second 
disputed  the  will ;  but  it  was  established  on  reference  to  the  pandits 
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of  the  Court.  Their  answers  were  short;  simply  affirming  the  vali- 
dity of  the  instrument  according  to  the  Shdatra.^  Sir  EU)bert  Cham- 
bers and  Sir  William  Jones  concurred  in  this  determination.f — 
Strangers  Hindu  law,  Vol.  1.  p.  262. 

II.  The  second  case  is  that  of  Eshan-chand  Royj:  Appellant  versus 
(Raja)  Eshor-chand  Roy;}:   Respondent,  which  is  as  follows  : — 

In  the  year  1781,  Kishen-chand,  Zemindar  J  of  Nuddea,  by  a  deed  of 
gift  executed  shortly  before  his  decease,  reciting,  that  he  was  infirm 
and  approaching  to  his  end ;  that  his  Zemindaree  (termed  by  him 
his  raj  or  principality)  had  never  been  divided ;  and  that  he  wished 
to  prevent  quarrels  respecting  it  among  his  sons,  after  his  death ;  set- 
tled the  whole  Zemindaree  with  its  honours  on  Sheo-chand,^  the  eldest 
of  his  four  surviving  sons,  with  pecuniary  provision  for  the  three 
younger,  and  for  the  adopted  children  of  two  other  (deceased)  sons, 
payable  out  of  the  proprietary  income  of  the  Zemindaree.  The  eldest 
son  was  accordingly  put  in  possession  of  the  estate ;  and  at  his  demise 
was  succeeded  by  Eshor-chand,  his  son.  In  August  1789,  Eshan- 
chand,  one  of  the  younger  sons  of  Kishen-chand,  brought  this  suit 
in  the  Zillah  Court  at  Nuddea,  against  his  nephew  Eshor-chand,  for 
a  fourth  share  of  the  Zemindaree^  as  one  of  the  sons  of  Kishen-chand, 
on  the  ground  that  by  the  Hindu  law  of  inheritance,  each  of  the  sons 
was  entitled  to  a  portion ;  that  the  disposition  made  by  Kishen-chand 
was  not  a  gift,  and  at  all  events  that  he  had  not  by  law  power  to 
make  one ;  against  which  the  defendant  pleaded  his  title  to  the  whole 
estate,  under  the  deed  in  his  father's  favour :  and  the  question  in  the 
case  (independently  of  the  point  as  to  whether  the  Zemindaree  was  or 
was  not  subject  to  division)  was  whether  the  Zemindar  was  legally 
empowered,  or  not,  to  make  the  gift   pleaded   by   the  defendant.     Nu- 


•  Now  the  ShdCstra  kaows  no  such  iuatruraent  as  a  will.  The  ground  with  the  pandits 
probably  was  (the  Bengal  maxim)  that,  however  inconaistent  the  act  with  the  ordinary 
ralea  of  inheritance  and  the  legal  pretensions  of  the  parties,  being  done,  its  validity  was  un- 
questionable.— Remark  by  Sir  Thomas  Strang*. — See  Elements  of  Hindu  law  Vol.  I.  p.  262. 

t  To  this  it  can  only  be  answered,  that  the  motives  which  actuated  ih%  pa%dUs'm 
their  exposition  of  the  law,  and  the  judges  in  their  decision,  are  avowedly  stated  on  con- 
jecture only;  and  that  if  such  motives  be  allowed  to  operate,  there  must  bean  end  to  all 
law,  the  maxim  oifctctum  valet  superceding  every  doctrine  and  legalizing  every  act — Re- 
mark by  Sir  William M.icuagliten. — 'ee  his  work  on  the  Hindu  law.  Vol.  I.  pp.  6,7. 

t  Properly,  /.'ihcCn-chaudra,  Shlbvh.ni(h'a,  1  ^ahwaV'chandra  ^^  Krishna-chanura, 
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mcrous  pandits,  of  different  parts  of  the  country,  were  consulted  ;  and, 
according  to  the  majority  of  their  opinions,  by  which,  (whether  the  Ze- 
mindaree  had  been  previously  exempt  from  division  or  not,)  the  gift 
made  by  the  Zemindar,  settling  the  Zemindaree  on  the  eldest  son, 
with  a  provision  for  the  younger  ones,  was  declared  legal.  The 
Judge  of  Nuddea,  maintaining  the  validity  of  the  gift,  and  of  the 
title  derived  from  it,  decreed  the  whole  Zemindaree  to  be  the  right 
of  the  defendant,  subject  to  a  pecuniary  provision  for  the  plaintiff. 
And  the  Sudder  Dewanny  Adawlut,  in  appeal,  (present  C.  Stuart, 
F.  Speke,  and  W.  Cowper,)  affirmed  his  decree.  The  opinion  deli- 
vered by  the  two  distinguished  pandits,  Jagan-n&ih  and  Kripd-ram 
was  founded  on  the  following  reasons :  1st,  that,  according  to  law, 
a  present  made  by  a  father  to  his  son  through  affection,  shall  not  be 
shared  by  the  brethren :  2nd,  that,  what  has  been  acquired  by  any  of 
the  enumerated  lawful  means,  among  which  inheritance  is  one,  is  a 
fit  subject  of  gift :  3rd,  that  a  co-heir  may  dispose  of  his  own  share 
of  undivided  property ;  4th,  that,  although  a  father  be  forbidden  to 
give  away  lands,  yet,  if  he  nevertheless  do  so,  he  merely  sins,  but  the 
gift  holds  good :  5th,  that,  Ragku-nandana,  in  the  Ddya-tattwa,  restrict- 
ing a  father  from  giving  lands  to  one  of  his  sons,  but  clothes  and 
ornaments  only,  is  at  variance  with  Jimuta-vdhana,  whose  doctrine 
he  espouses,  and  who  only  says  that  a  father  acts  blamably  in  so  doing  : 
6th,  that,  a  principality  may  lawfully  and  properly  be  given  to  an  eld- 
est son.*— The  23rd  of  February  1792.--S.  D.  A.  R.  Vol.  1.  pp.  2,  3. 

♦  Admitting  the  father's  disposition  of  his  estate  in  favour  of  his  eldest  son  to  have 
been  an  improper  exercise  o£  power  on  his  part,  as  possessor  of  the  hereditary  patrimony, 
still  the  validity  of  a  gift  actually  made  by  a  fiither,  is  affirmed  by  Jimuta-vcthana  (Ch.  2. 
pans,  29  and  80.)  For,  since  the  gift  of  the  entire  estate  to  a  stranger  would  have  been 
▼alid,  (however  blamable  the  act  of  the  giver  might  be,)  the  donation  in  favour  of  one  son, 
with  provision  for  the  support  of  the  rest,  would  seem  to  be  equally  valid  according  to  the 
doctrine  received  in  the  province  of  Bengal.  And  after  extending  to  the  case  of  sons,  no 
less  than  to  that  of  strangers,  Jim'^'VcChana's  position,  respecting  gifts  valid,  though  made 
in  breach  of  the  law,  it  becomes  necessary  to  the  consistency  of  the  doctrine  equally  to 
maintaiD,  that  a  father's  irregular  distribution  of  the  patrimony  at  a  partition  made  by 
him  in  his  life-time,  in  portions  forbidden  by  the  law,  shall  in  like  manner  be  held  valid 
tboagh  on  his  part  sinful.  No  opinion  was  taken  from  the  law  officers  of  the  Sudder  Coiirt 
in  this  case.  But  it  has  been  received  as  a  precedent,  which  settles  the  question  of  a 
father's  power  to  an  actual  disposition  of  his  property,  even  contrary  to  the  injunctions  of 
the  law,  whether  by  gift,  or  by  will,  or  by  distribution  of  shares. — Note  appended  to  the 
report  of  the  above  case. 

Aooording  to  the  (Suddor)  Court's  decisions   &c.   this  note  seems  to  be  erroneous  and 
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The  above  report  does  not  give  all  the  details :  the  report  published 
by  Sir  Thomas  Strange  is  therefore  added  to  supply  the  deficiencj* 
This  as  follows  : — 

Appellant  is  the  uncle  of  Respondent^  the  present  Rajd  of  Nuddea  ; 
and  claims  from  him  one-fourth  of  that  Zemindaree,  upon  the  ground 
of  his  being  one  of  the  four  sons  of  Rijd  Krishjia-chander  (the  grand- 
father of  Respondent,)  and  therefore  entitled  to  one-fourth  of  his  land- 
ed property,  agreeably  to  the  Hindu  law.  It  appears  that  Rajd 
Krishna-chander  bequeathed  by  two  wills  (the  one  in  the  Bengalee, 
and  the  other  the  Persian  language)  the  whole  of  the  Zemindaree  to 
his  eldest  son  {Raja)  Shib-chander,  who  accordingly  succeeded  to  the 
Zemindaree,  and  obtained  a  Dewanny  Sunud  from  Government.  Rajd 
Shib'Chander  also  bequeathed  the  whole  of  the   Zemindaree  by   will  to 


incorrect,  as  far  as  it  regards  the  father's  power  of  making  irregular  or  nnequal  distribn- 
iion  of  ancestral  property. — See  Colebrooke's  letter  to  Sir  Thomas  Strange  (Elements  of 
Hinda  law,  Vol.  II.  pp.  223,224,)  and  Showtffit-charan  Bawrjea  vereas  the  heirs  of  BtCm- 
Mnta  Banetjea  (S.  D.  A.  R  Vol.  IL  p.  201,  [anUf  p.  436,]  from  which  it  will  be  seen 
that  the  father  has  no  power  to  make  unequal  distribution  of  ancestral  property,  and  that 
such  distribution,  if  made,  is  inyalid  and  revokable. 

In  this  case  the  pandiu  are  stated  to  have  assigned  six  reasons  for  this  opinion,  not 
one  of  which  except  the  last  appears  entitled  to  any  weight.  The  last  reason  assigned, 
namely,  *that  a  principality  may  lawfully  and  properly  be  given  to  an  eldest  son,'  is  doubt- 
less correct,  and  taking  a  Zemindaree  in  the  light  of  a  principality,  is  applicable,  and  would 
alone  have  sufficed  to  legalize  the  transaction.  A  principality  has  indeed  been  enumera- 
ted among  things  not  divisible.  But  with  respect  to  the  other  reasons  assigned,  they  may 
be  briefly  replied  to  as  follows.  To  the  first,  "  That,  according  to  law,  a  present  made  by 
a  father  to  his  son,  through  affection, shall  not  be  shared  by  the  brethren,"  it  may  be  ob' 
jected,  that  this  relates  to  property  other  than  ancestral,  over  which  the  father  is  expressly 
declared  to  have  control.  To  the  second,  **  That  what  has  been  acquired  by  any  of  the 
enumerated  lawful  means,  among  which  inheritance  is  one,  is  a  fit  subject  of  gift,"  that 
this  supposes  an  acquisition  in  which  no  other  person  is  entitled  to  participate,  and  not  the 
case  of  an  ancestral  estate,  in  which  the  right  of  the  fiitlier  and  son  has  been  declared  equal. 
To  the  third,  "  That  a  co-heir  may  dispose  of  his  own  share  of  undivided  property,"  that 
his  right  to  do  so  is  admitted  ;  but  this  does  not  include  his  right  to  alienate  the  shares 
of  others.  To  the  fourth,  "  that  although  a  father  be  forbidden  to  give  away  lands,  yet 
if  he  nevertheless  do  so,  he  merely  sins,  and  the  gift  holds  good,"  that  the  precept  ex- 
tends only  to  property  over  which  the  father  has  absolute  authority,  and  cannot  affect  the 
law,  which  expressly  declares  him  to  have  no  greater  interest  than  hi  s  son  in  the  ances- 
tral estate.  And  to  the  fifth,  **  That  Raghu-nandana  in  the  Daya-tattwa,  restricting  a 
father  from  giving  lands  to  one  of  his  sons,  but  clothes  and  ornaments  only,  is  at  variance 
with  Jtmuta-vcChana,  whose  doctrine  he  espouses,  and  who  only  says  that  a  father  acts 
blamably  in  so  doing,"  that  no  such  variance  in  reality  exists.— Macn.  U.  L.  Vol.  I.  pp.  7,  8. 
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his  eldest  son  {Rdjd)  I  ahwar-chander,  the  Respondent.  The  authen- 
ticity of  the  above  wills  is  established ;  and  a  majority  of  the  pandits 
referred  to  have  declared  them  valid  according  to  the  Hindu  law.  It 
further  appears  from  the  genealogical  table  of  the  family,  delivered 
in  by  the  K&nin-gos,  that  the  Zemindaree  of  Nuddea  has  never  been 
divided;  and  by  the  137th  article  of  the  Begulations,  it  is  directed 
thati  in  cases  of  succession  to  Zemindarees,  the  Judge  do  ascertain 
whether  they  have  been  regulated  by  any  general  usage  of  the  per- 
gunnah  where  the  disputed  land  is  situated,  or  by  any  particular  usage 
of  the  family  suing ;  and  do  consider  in  his  decision  the  weight  due 
to  the  evidence  on  this  head.  It  appears  therefore  that  the  appellant's 
claim  is  contrary  both  to  law  and  the  usage  of  the   Zemindaree. 

The  appellant,  however,  is  entitled  to  a  maintenance  ;  and  the  judge 
has  awarded  to  him  the  further  sum  of  Sicca  Rupees  250  per  month 
to  be  paid  from  the  Zemindaree,  in  addition  to  the  sum  of  250  Rupees 
before  received  by  him  ;  upon  the  ground  that  the  former  sum  was  inade- 
quate to  his  situation  and  circumstances.* — The  23rd  of  February,  1792. 
(Signed)  O.  H.  Barlow,  Ea^aminer  and  Reporter  to  the  Sudder  Dewanny 
j4dawba.—{See  Strangers  H.  L.  Vol.  II.  pp.  485,   436.) 

*  It  was  the  case  of  one  of  the  gp*eat  Zemindarees  of  the  country,  which  the  testator, 
the  RdfjdC,  haying  enjojed  daring  his  life  under  the  will  of  his  father,  to  the  exclusion  of 
his  three  brothers,  left  by  will  to  his  son  ;  against  whom  one  of  his  nnclee  instituted  a 
suit  for  the  recoTer j  of  his  fourth  share,  disputing  the  right  of  the  grandfather,  so  to  dis- 
pose of  property  that  was  ancestral.  The  question  was  discussed  upon  the  will  of  the 
grandfiather  of  the  defendant,  which  appears  to  have  been  nn  assignment  in  trust,  by  way 
of  gift  to  his  eldest  son,  the  elder  brother  of  the  plaintiff,  in  contemplation  of  death  ; 
providing  to  a  certain  degree  for  his  other  sons,  but  very  inadequately,  compared  with 
what  they  would  have  been  entitled  to  had  they  been  allowed  to  succeed  to  their  legal 
shares.  The  latter  of  the  two  wills  recited  that  the  Z^miiKfarM  never  had  been  divided; 
but  that,  pursuant  to  the  custom  of  the  country,  it  had  always  been  enjoyed  by  the  eldest 
on  ;  in  consideration  of  whi«h  the  testator  had  left  it  to  his  eldest  son,  in  the  presence 
of  the  Brahmins  of  Nuddea,  whom  he  had  assembled  to  be  witnesses  of  the  gifb.  Accord* 
ingly,  the  defendant  contended,  independent  of  the  will,  that  the  estate  in  question,  accord- 
ing to  the  nature  of  it,  was  his,  in  right  of  inheritance  ;  and  it  was  proved  in  the  cause 
in  point  of  fact,  that  it  had  always  been  enjoyed  by  one  son,  in  exclusion  of  the  rest,  though 
not  uniformly  by  the  eldest ;  but  sometimes  by  the  one  deemed  the  fittest  to  manage  a 
property  of  that  description,  pursuant  to  the  spirit  of  the  Hindu  law  in  that  respect.  The 
means  resorted  to  by  the  Court  of  Appeal,  for  information  as  to  the  law,  appears  to  have 
been  as  extensive  as  possible  ;  references  having  been  made,  not  only  to  numerous  puiidits 
named  by  either  party,  but  to  the  Pandits  of  the  several  courts  in  the  provinces,  as  well 
as  to  those  at  the  Presidency  ;  among  which  Utter  was  Jagan-nd^tha  Tarkj^nchtCnana 
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III.  The  third  case  is  that  of  Rdm-kumdr  Nyaya-bichaspaii  versos 
Krishna-kinkar  Tarka-bMshan,  decided  by  the  Sudder  Dewanny  Adawiat 
on  the  24th  of  November  1812*  In  that  case  it  was  maintained  that 
the  gift  by  a  father  of  the  whole  ancestral  estate  to  one  son,  to  the 
prejudice  of  the  rest^  or  even  to  a  stranger  is  a  valid  act,  (although  an 
immoral  one,)  according  to  the  doctrine  received   in  Bengal.* 

the  compiler  of  the  Digest.  And,  though  a  great  majority,  including  Jagan  ndtka,  were 
in  fAYoor  of  the  acts  of  the  two  testators,  npon  the  general  ground  of  the  oompetancj  of 
a  Hindu  to  dispose  of  his  property  as  he  pleases,  without  regard  to  the  nature  of  it,  whe- 
ther ancestral  or  acquired,  publick  or  prirate,  yet  the  Court  affirming  the  decree  which 
had  been  in  favour  of  the  defendant,  expressly  made  the  nature  of  the  property,  and  the 
course  in  which  it  had  always  been  enjoyed,  according;  to  the  custom  of  the  country,  an 
ingredient  in  their  determination  ;  as  may  appear  from  the  extract  inserted  in  the  appen- 
dix. Another  thing  to  be  remarked  is,  that  the  Court,  not  satisfied  with  the  sum  speci- 
fied in  the  former  of  the  two  wills,  as  a  provision  for  the  plaintiff,  (being  only  250  rupees 
per  month,)  took  upon  itself  to  increase  it  to  500,  npon  the  ground,  as  the  decree  declares, 
that  the  former  sum  was  inadequate  to  his  'situation  and  circumstance.'  This  tends 
to  show  that  even,  in  Bengal,  under  the  modern  practice,  the  father  of  a  family,  accord- 
ing to  bis  means,  cannot  leave  it  inadequately  provided  for,  much  less  entirely  destitute. — 
Strange's  Hindu  law.  Vol.  I.  pp.  262—266. 

*  To  refute  the  opinion  declared  by  the  Pan'Otn  on  that  occasion,  it  is  merely  neces- 
sary to  estate  the  authorities  quoted  by  them,  which  would  have  been  more  applicable 
to  the  maintenance  of  the  opposite  doctrine.  The  following  were  the  authorities  cited  iu 
support  of  the  above  opinion.  1st.  The  text  of  Vishnu,  cited  in  the  Z>tCya-ih%ffa  :  "  When 
a  father  separates  his  sons  from  himself,  his  will  regulates  the  division  of  his  own  acquired 
wealth"  2nd.  A  quotation  also  from  the  DcCya-bkdga :  **  The  father  has  ownership  in 
gems,  pearls,  and  other  movables,  though  inherited  from  the  grandfather,  and  not  recover- 
ed by  him,  just  as  in  his  own  acquisitions  ;  and  has  power  to  distribute  them  unequally  ; 
as  JjioNTAVALKYA  intimates  :  The  father  is  master  of  the  gems,  pearls,  and  corals,  and 
of  all  (other  movable  property,)  but  neither  the  father  nor  the  grandfather  is  so  of  the  whole 
immovable  estate.  Since  the  grandfather  is  here  mentioned,  the  text  must  relate  to  his 
effects.  By  again  saying  'all'afler  specifying  *  gems,  pearls,  &c.'  it  is  shown,  that  the 
father  has  authority  to  make  a  fdft  or  any  similar  disposition  of  all  effects  other  than  land, 
&c.  but  not  of  immovables,  a  corrody,  and  chatties,  (i.  e.  slaves;)  since  here  also  it  is* 
said  *  the  whole:*  this  prohibition  forbids  the  gift  or  other  alienation  of  the  whole,  because 
(immovables  and  similar  possessions  are)  means  of  supporting  the  family .  For,  the  main- 
tenance of  the  family  is  an  indispensable  obligation  :  as  Manu  positively  declares :  '^  The 
support  of  persons  who  should  be  maintained,  is  the  approved  means  of  attaining  heaven  : 
but  hell  is  the  man's  portion  if  they  suffer.  Therefore  (let  a  master  of  a  family)  carefully 
maintain  them."  The  prohibition  is  not  against  a  donation  or  other  transfer  of  a  small  part 
not  incompatible  with  the  support  of  the  family  :  for  the  insertion  of  the  word  '  whole, 
would  be  unmeaning  (if  the  gift  of  even  a  small  part  were  forbidden.)  The  text  of  Jagsta- 
VALKTA,  cited  in  PrdyashchUta-viveka :  **  From  the  non -performance  of  acts  which  are  en- 
joined, from  the  commission  of  acts  which  are  declared  to  be  criminal,  and  from  not  exer- 
cising a  control  over  the  passions,  man  incurs  punishment  in  the  next  world.  *'    An  cxa- 
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IV.  In  *the  case  of  Rdm-tanu  Mailik  and  others  versus  Ram-gopil 
Mallik  and  Ram-ratan  Mailik,  regarding  the  will  made  by  their  father 
NimSi-eharan  Mallik,  deceased,  the  Supreme  Court,  without  referring 
to  their  pandits,  were  unanimous  in  its  favour,  considering  the  point  as 
already  settled,  and  decreed  as  follows :  "  This  Court  doth  think  fit 
to  order  and  decree,  and  it  is  accordingly  decreed  and  declared,  that 
by  the  Hindu  Law  Nimai-charan  Mallik,  deceased,  in  the  pleadings  of 
this  cause  mentioned,  might  and  could  dispose,  by  will,  of  all  his  property, 
as  well  movable  as  immovable,  and  as  well  ancestral  as  otherwise^ 

'•  It  is  now  to  be  observed,  that  the  Court's  decision  was  founded  upon 
a  construction  of  the  testator's  will,  and  an  intention  to  construe  it 
according  to  his  meaning ;  that  a  sum  sufficient  for  effectuating  all 
the  acts  of  piety  he  directed  was  ordered  to  be  provided  out  of  his 
estate  for  the  purpose ;  that  the  legacies  were  all  confirmed ;  that  the 
estate  was  in  other  respects  disposed  of  as  it  would  have  been  had 
NimSi-charan  Mallik  died  intestate;  and  that  the  Court  expressly 
declared  the  right  of  a  Hindu  to  dispose  of  his  ancestral  immovable 
property  by  his  will ;  which,  as  I  conceive,  meant  according  to  plea- 
sure/'— Sir  Francis  Macnaghten's  Consideration,  pp.  340 — 348. 

V.  The  testator  Darpa-narayan  Sarmano  [Sharmd)  was  possessed  of 
very  large  property,  both  movable  and  immovable.  It  was  all,  as  he 
recited,  self-acquired.  His  will  contained  the  following  provisions : 
"  As  my  eldest  son  Sri  Radhd-mohan  Bdbti  and  third  son  Sri-krlshna* 
mohan  Bdbu  have  discarded  their  gw^  (spiritual  teacher,)  and  drink 
spirituous  liquors,  and  have  threatened  to  murder  me,  I  have  discard- 
ed them,  and  debar  them  from  performing  the  ceremonies  of  burning 
my  body  and  shrdddhaJ'  He  then  gives  to  each  of  them  10,000  rupees, 
for  their  support  and  maintenance,  and  bequeathes  to  his  youngest  son, 
by  his  first  wife,  Pydri-mohan  Bdbi,  he  being  deaf  and  dumb,  20,000 
ruppees  for  his  maintenance. 

An  action  of  ejectment  was  brought  upon  the  demise  of  Krishna- 
mohan,  one  of  the  discarded   sons,   for   his   share   of  Darpa-ndrdyan^s 


minatioQ  of  the  authorities  above  quoted,  as  given  by  the  law  officers  in  the  case  in  ques- 
tion, will  make  it  evident  that  they  are  totally  insufficient  for  the  support  of  the  doctrine 
U>  which  they  were  intended  to  apply.— Macn.  H.  L.  Vol.  I.  pp.  8—19, 
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(his  father's)  estate.  To  this  Bibis  Gopi-mohan,  Hari-mohan,  Lddli- 
mohan,  MohinUmohan  (the  other  sons  of  Darpa-nariyari  Sarma) 
took  defence^  and  upon  proof  of  Darpa-nirdyaiCs  will  being  duly  made^ 
there  was  a  verdict  for  the  defendants. — Cons.  H.  L.  p.  349. 

VI.  Ram-krishna  Mallik  had  two  sons, — namely,  Boistab-dcis  and 
Sonatdn  Das,  and  one  nephew  named  Nil-mani,  who  was  elder  than 
the  sons.  In  the  month  of  BowaA:,Bengal  year  1200,  or  April  1793, 
{Nil-mani  then  being  sixteen  or  seventeen  years  of  age,)  Rdm-krishna 
executed  a  paper  in  the  nature  of  a  will,  by  which  he  declared  his  ne- 
phew (Nil-mani)  and  his  sons  entitled  in  equal  shares  (each  one  third) 
to  the  whole  of  the  property,  and  that  it  was  to  be  so  enjoyed  by  the 
three  upon  the  death  of  him  {Rdm-krishna,)  To  this  paper  the  two 
sons  of  Ram-krishna  and  his  nephew  Nil-mani  signified  their  assent 
in  writing. 

Sondtan  Mallik,  who  left  a  widow  and  two  daughters  surviving  him, 
made  a  will  by  which  he  left  his  property,  which  consisted  of  every 
description,  to  his  brother.  Nearly  sixteen  years  after  the  death  of 
Sondtan,  the  widow  filed  her  bill,  alleging  her  husband's  intestacy,  and 
claiming  his  estate,  but  the  will  was  established. 

NiUmani,  about  eighteen  months  before  his  death,  adopted  Rdjendra 
as  his  son,  but  he  continued  to  live  with  Boistab-dds,  acquiescing  in 
the  apportionment  of  the  estate  which  had  been  made  by  Rim-krishna, 
and  also  in  the  will  of  Sondtan  ;  by  which  two  dispositions,  Boistab- 
das  became  entitled  to  two-thirds,  and  A'il-mani  entitled  to  one-third 
of  the  family  estates. 

The  cause  and  cross  cause,  between  Rdjendra  and  Baislab-dds, 
after  the  finding  of  the  issue,  came  on  for  further  directions  upon 
the  8th  of  February,  1824;  when  it  was  declared  that  Boistab-dds 
Mallik  was  entitled  to  two-thirds  of  the  property,  movable  and  immo- 
vable, in  the  pleadings  mentioned. — Cons.  H.  L.  pp.  361,  362,  363, 
366,  &  369. 

It  may  be  inferred  from  the  part  of  this  proceeding,  which  relates 
to  Sondtan^ s  share  of  the  estate,  that  a  Hindu  may,  by  will,  dispose  of 
his  ancestral  immovable,  as  well  as  movable,  property,  and  that  he  may 
do  so  to  the  prejudice  of  his  wife  and  daughters,  although  they  were 
unquestionably  entitled,  by  the  Hindu  law,  to  the  whole  of  his  estate 
in  preference  to  the  person  to  whom  it  was  given  by  will. 
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And  further,  that  a  Hindu  may,  by  his  will,  bind  his  adopted  son 
to  an  agreement,  into  which  he  himself  had  entered,  to  receive  one* 
third,  instead  of  one  half,  of  the  joint  family  estate ;  although  it  con- 
sists of  ancestral  immovable  as  well  as  movable  property. — Sir  Francis 
Blacnaghten's  Considerations,  p.  369. 

IV.  Rdjd  Naba-krishna,  although  he  had  a  begotten  son  Rdjd  R&j^ 
krishna,  and  an  adopted  son  Gopi-mohan  Deb,  left  by  his  will  an  an- 
cestral talook  to  the  sons  of  his  brother ;  and  in  one  part  of  the  will 
he  made  an  absolute  gift,  and  again  in  a  subsequent  part  he  made  it 
conditional  and  retractable,  declaring  *  plaintiff  and  the  other  lega- 
tees or  their  respective  heirs  to  forfeit  all  right  under  the  will  respec- 
tively, in  case  of  making  any  claim  upon  Rdj-krishna,  for  more  than 
is  bequeathed  by  the  will.'  His  right  to  do  so  was  not  questioned  by 
anyone;  and  by  a  decree  passed  in  June  1800,  (after  Gopi-mohan 
Deb  and  Rijd  Rdj-krishtia  had  settled  their  disputes,)  it  was  declared 
that  they  should  take  the  estate  and  property  of  Rdjd  Naba-krishna 
as  tenants  in  common ;  subject  nevertheless,  to  all  the  provisions,  made 
by  the  last  will  and  testament  of  Rdjd  Naba-krishna,  except  only  as 
to  those  provisions  which  respect  Gopi-mohan  Deb  and  Rajd  Rdj'^ 
krishna. — See  Cons.  H.  L.  p.  256.  And  Montriou's  Cases  of  Hindu 
Law,  p.  399. 

Similar  judgments  have  been  passed  in  almost  all  the  subsequent 
cases  regarding  gift  or  will.  Some  of  them  in  substance  are  as 
follows:  — 

V.  In  the  case  of  Rim-nirdyan  Dutt  and  others  versus  Sat-bansi 
and  others,  it  was  held  that  a  deed  of  gift  may  be  valid  though  plogged 
with  certain  conditions,  and  a  person  may  convey  all  his  property 
to  another,  though  there  be  stipulations  in  the  deed  ;  that  the  donor 
should  be  maintained  by  the  donee  during  his  life-time,  and  that  the 
exequial  ceremonies  of  the  former  should  be  performed  by  the  latter 
in  consideration  of  the  gift.— 23rd.  June  1842.  S.  D.  A.  R.  Vol. 
III.  p.  877. 

VI.  In  th©  case  of  Tarini-charart  versus  Mussummdl  Ddsi  Dasi,  it  was 
held  that  a  Hindu  of  Bengal  may  lawfully  convey  all  his  property,  by 
a  deed  of  gift,  to  his  brother,  notwithstanding  that  he  has  a  wife  living. 
31  St  July,  1842.— S*  D.  A»  R.  Vol.  III.  p.  397. 
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VII.  In  the  case  of  Jaga-mohan  Roy  yersus  Sri-maH  Nimu  Ddsi,  it 
was  held  that  a  Hindu  having  sons  living  may  dispose  of  immovable  an- 
cestral estate  by  will,  without  their  consent. — 21  st  June  1831.  Clarke's 
Notes  of  decided    Cases,  pp.  101 — 119. 

VIII.  Shurja-kumar  Thdkur's  widow  filed  a  bill  claiming  as  her 
husband's  heir,  and  denying  the  existence  of  the  will,  by  which  he 
left  a  sum  of  money  to  his  wife,  and  all  the  rest  of  his  property, 
movable  and  immovable,  ancestral  and  self-acquired,  to  his  brothers  : 
the  will  was  well  proved  and  no  further  question  was  raised. — Cons. 
H.  L.  pp.  360,   361. 

IX.  In  the  case  of  Raghu-ndth  Pal's  will  it  was  held  that  a  father 
may  distribute  self-acquired  property,  movable  and  immovable,  by  will 
unoqually  among  younger  sons,  leaving  his  eldest  son  a  small  monthly 
allowance.— Cons.  H.  L.  pp.  369,  370. 

X.  The  will  of  Ram-hart  BisJiwas,  by  which  he  left  to  Prda-kriskaa 
three-fourths,  and  to  Jaga-mohan  one-fourth,  of  his  landed  or  immov- 
able property,  was  established  and  held  valid,  no  objection  being 
raised  whether  Bam-hari  could  not  make  an  unequal  distribution  of 
immovable  property  by  his  will. — See  Cons.  H.  L.  pp.  370,  371. 

^  Manv  of  the  wills  made  a  provision  for  idols*  estab- 

ReMARK.  *  ,        n.  1  T  ^ 

lishments,  and  directed  an  expenditure  for  super- 
stitious purposes ;  and  they  all  have  been  carried  to  effect.  (See 
Ibidem,  p.  322.)  Some  of  them  in  substance  are  as  follows  : — 

XI.  In  the  case  of  Rdm-dulal  Sarkdr  and  Choitanya-charan  Sett 
versus  Sri-mati  Sond  Debt  and  others,  the  will  Radhd-kdnta  OMtto- 
padhydy  ( Chaterjea)  was  completely  established  as  to  all  its  provisions, 
and  the  court  most  fully  recognised  the  right  of  a  Hindu  to  make 
provision  by  his  will  for  the  performance  of  religious  ceremonies  and 
the  maintenance  of  his  family  idols. — See  Cons.  II.  L.  pp.  313 — 335. 

XII.  In  the  case  of  Deb-nath  Sdndydl  and  otliers  versus  Patrick 
Maitland  and  Henry  William  Droz,  it  will  be  seen  that  out  of  an  estate 
amounting  to  335,501  rupees,  the  Court  ordered  the  sirm  of  226,250 
rupees,  or  upwards  of  200,000  of  the  whole,  to  be  applied  to  religious 
purposes,  as  the  testator  had  directed  by  his  will. — See  Cons.  H-  L. 
pp.  371—370. 
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Thus  the  courts  of  justice  went  on  upholding  wills  and  deeds  of  gift 
of  any  description,  and  no  one  said  a  word  against  the  legality  and 
propriety  of  the  same,  until  the  Sudder  Bench  was  graced  by  Mr. 
Henry  Colebrooke,  that  eminent  Sanscrit  scholar,  who,  in  reply  to  the 
questions  sent  by  Sir  Thomas  Strange,  gave  his  opinion  on  the  sub- 
ject, stating  the  true  doctrine  of  the  Hindu  law  as  current  in  Bengal 
and  elsewhere,  which  is   as   follows : — 

Remarks.  "  After  much  consideration  of  the  question,  when 
by  Mr.  Coiebrooke.  agitated  some  years  ago,  it  was  here  settled,  that 
a  will  (though  this  disposal  of  property  be  unknown  to  the  law,  as 
was  remarked  by  Sir  William  Jones)  must  nevertheless  be  held  valid 
in  the  case  of  a  Hindu ;  being  in  fact  a  gift  made  in  contemplation 
of  death,  which  the  Hindu  law,  if  it  do  not  directly  sanction,  contains 
at  least  nothing  to  prohibit.  Considering  it  then  as  a  gift  to  take 
effect  at  a  future  time,  determinable  by  a  certain  event,  (decease  of 
the  giver,)  I  apprehend  it  must  be  governed  and  controlled  by  the 
general  rules  regarding  gift/' — Vide  Strangers  Hindu  Law,  Vol.  II. 
p.  429. 

Then  in  a  letter  written  a  few  days  after  the  above,  he  gives  au 
ampler  exposition  of  the  law,  with  his  own  opinion  on  the  subject, 
which  is  as  follows : — 

"  Wlien  writing  a  few  days  ago,  I  stated  that  I  thought  a  Hindu's 
will  and  testament  must  be  governed  and  controlled  by  the  general 
rules  respecting  gifts.  It  will  hold  good,  I  think,  for  the  same  things 
for  which  a  gift  made  in  his  life-time  would  do  so,  and  no  otherwise. 
I  should  have  added,  however,  that  his  legacies  to  his  family  must  be 
controlled  by  the  rules  regarding  partition  made  in  his  life-time  by 
him,  as  father  of  the  family.  The  principle  I  would  lay  down  is,  that 
a  man  cannot  confer  on  a  stranger,  or  his  own  kin,  by  will,  {which  I 
consider  to  be  a  donation  in  contemplation  of  decease,)  what  he  could  not 
bestow  by  deed  of  gift,  or  partition  of  patrimony.  The  utmost  that  can 
be  said,  is,  that  he  may  do  that  by  testament,  which  he  could  have 
done  by  partition  or  donation  between  living  persons.  This  is  allow- 
ing all  the  force  that  can  be  given  to  a  will,  by  taking  it  as  a 
gift,  in  regard  to  what  the  testator  has  power  to  give;  and,  as 
a  partition  to  inh  eritauce,  in  regard  to  what  he  can  distribute,  but 
not  give  away. 
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^'  Upon  the  principle  which  I  have  stated^  a  Hindu  in  Bengal  may 
leave  by  will  all  his  own  acquisilions :  but  would  be  restricted,  if  he  have 
sons,  from  distributing  ancestral  properly  according  to  his  mere  pleasure. 
In  provinces,  in  which  the  authority  of  Mitakshard  prevails,  a  Hinda 
is  restrained  from  giving  away  immovables,  and  from  making  any 
other  partition  of  his  possessions  among  his  male  descendants,  than 
such  as  the  law  has  sanctioned.  Consequently,  he  would  be  with- 
held from  distributing  immovables  in  a  mode  unauthorised  by  the 
law,  but  may  bestow  movables  of  which  the  law  permits  him  to  make 
gifts  on  motives  of  natural  affection :  not,  however,  to  the  extent  of 
his  whole  property/* 

"  In  short,  if  there  be  no  sons,  or  male  descendants,  and  the  pro- 
perty be  not  shared  by  a  co-heir,  the  whole  of  his  possessions,  being 
his  separate  and  distinct  property,  may  be  disposed  of  by  will,  as  he 
pleases.  If  he  have  a  co-parcener,  he  cannot  give  away  his  entire  share 
of  the  joint  property  ;  nor  the  whole  of  his  possessions,  if  he  have  sons.'* 
See  Strangers  Hindu  Law.  Vol  II.  pp.  423,  424. 

These  are  true  expositions  of  the  law  and  ought  to  have  been  acted 
upon  ;  but  it  was  too  late.  Numbers  of  wills  and  deeds  of  gift  re- 
lative to  the  transfer  of  entire  estates,  movable  and  immovable,  acquir- 
ed and  ancestral^  had  already  been  admitted  and  affirmed ;  and  there- 
by the  doctrine  of  'factum  valet'  was  too  deeply  rooted  to  be  shaken, 
so  much  so  that  Mr.  Colebrooke,  seeing  it  too  difficult  to  re-establish 
the  doctrine  laid  down  by  him,  at  length  wrote  a  letter  to  Sir  Thomas 
Strange  modifying  his  expositions  in  accordance  with  the  prevalent 
practice  and  the  decisions  then  in  existence.  The  following  is  an 
extract  of  this  letter  : — 

'^  Upon  reference  to  adjudged  cases,  and  upon  consideration  of  the 
inferences  to  be  drawn  from  them,  and  principles  held  to  have  been 
settled  by  these  judgments,  I  find  occasion  to  correct  that  part  of  my 
letter  on  the  subject  of  wills  by  Hindus,  in  which  I  said  that  a  Hindu 
in  Bengal  may  leave  by  will  all  his  own  acquisitions,  but  is  restricted 
from  distributing  ancestral  property  among  his  children,  according  to 
his  own  pleasure.  It  is  true  that,  if  he  make  a  formal  partition  of 
heritage,  he  is  subject  to  restrictions;  and  no  express  decision  has 
weakened  the  strict  rule  of  law  on  this  point.  But  a  deed  of  gift,  by 
which  the  ancestral  property  was  unequally  distributed,    (or  was  given 


VYAVASTHA-DARPANA.  565 

to  one  son  with  a  very  inferior  provision  for  the  rest,)  has  been  held 
vali#  by  a  solemn  decision  of  the  former  Court  of  Sudder  Dewanny 
Adawlut;  and  I  understand  that,  in  numerous  instances,  wills  of 
Hindus,  disposing  of  the  ancestral  as  well  as  acquired  property,  ac- 
cording to  the  testators*  pleasure,  have  been  allowed  by  the  Su- 
preme Court.'* 

"  It  appears  to  me  an  inconsistency,  that  a  man  may  do  that  by 
gift  or  will  which  he  may  not  do  by  a  formal  partition ;  and  the  Hindu 
legislators  might  have  saved  themselves  the  trouble  of  providing  rules 
to  regulate  a  fether's  distribution,  if  the  whole  may  be  evaded  by  the 
easy  expedient  of  calling  the  distribution  a  gift,  instead  of  a  partition. 
But  since  the  point  is  here  a  settled  one,  what  I  said  on  the  subject 
may  require  modification.  A  Hindu  in  Bengal  may  leave  by  will,  or 
bentaw  by  deed  of  gift,  his  possessions,  whether  inherited  or  acquired; 
and  the  gift  or  legacy,  whether  to  a  son  or  stranger,  will  hold,  however 
reprehensible  U  may  be,  as  a  breah  of  an  injunction  and  precept.'* — July 
22nd.  1812,— See  Strange's  Hindu  Law,  Vol.  II.  pp.  425,  426. 

This  ultimate  acquiescence  of  Mr.  Colebrooke  in  the  doctrine  in 
question,  although  it  was  after  a  remonstrance  against  it,  and  merely 
to  accord  with  the  adjudged  cases,  rendered  the  point  almost  unques- 
tionable. In  vain  did  Sir  William  Macnaghten  afterwards  contest  the 
doctrine  and  declare  it  illegal,  giving  expositions  of  the  law,  and  show- 
ing reasons  for  the  same  :*  it  was  then  too   prevalent   to   be  stopped. 

*  Some  of  his  reasons  and  expositions  are  as  follows : — *'  In  ancestral  real  property, 
the  right  is  always  limited;  and  the  sons,  grandsons,  and  great  grandsons  of  the  occupant, 
supposing  them  to  be  free  from  those  defects,  mental  or  corporeal,  which  are  held  to  defeat 
the  right  of  inheritance,  are  declared  to  possess  au  interest  in  such  property  equal  to  that 
of  the  occupant  himself;  so  much  so  that  be  is  not  at  liberty  to  alienate  it,  except  under 
special  and  urgent  circumstances,  or  to  assign  a  larger  share  of  it  to  one  of  his  descendants 
than  to  another.  With  respect  to  personal  property  of  every  description,  whether  ances- 
tral or  acquired,  and  with  respect  to  real  property  acquired  or  recovered  by  the  occupant,  he 
is  at  liberty  to  make  any  alienation  or  distribution  which  he  may  think  fit,  subject  only  to 
spiritual  responsibility.  The  property  of  the  father  being  thus  restricted  in  respect  of 
aneestiml  real  property,  and  wills  and  testaments  being  wholly  unknown  to  the  Hindu  law, 
it  follows,  fbr  the  sake  of  consistency,  that  they  must  be  wholly  inoperative,  and  that  their 
provisions  most  be  set  aside,  where  they  are  at  variance  with  the  law;  otherwise  a  person 
would  be  competent  to  make  a  disposition  to  take  effect  after  his  deaths  to  which  he  could 
not  have  given  effect  during  his  life-time.  A  will  is  nothing  more  or  less  than  '*  the  legal 
declaration  of  a  man's  intentions,  which  he  wills  to  be  performed  after  his  desth  :"  but 
willing  to  do  that  which  the  law  has  prohibited,  cannot  be  held  to  be  a  legal  declaration  of 
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On  the  contrary,  it  received  further  and  stronger  corroboration  from 
the  pens  of  the  Sudder  and    Supreme   Courts  in   consequence   cf  his 

a  man's  intentions.  There  may  be  a  gift  in  contemplation  of  death,  but  a  will,  in  the 
sense  in  which  it  is  understood  in  the  English  law,  is  wholly  unknown  to  the  Hmda  system; 
and  such  gift  can  only  be  held  valid  under  the  same  circumstances  as  those  under  which 
an  ordinary  gift  would  be  considered  valid.  What  may  not  be  done  inter  vivas,  maj  not 
be  done  by  will.  Of  this  description  is  the  unequal  distribution  of  ancestral  real  property." 
Macn.  H.  L.  pp.  2—4. 

In  the  case  of  BhovKinCcharan  Banerjca  versus  the  heirs  of  R(CiH-kdnta  Banetjea 
which  was  decided  by  the  Sudder  Dewanny  Adawlnt  on  the  27th  of  December,  1816,  the 
question  as  to  the  father's  power  was  thoroughly  investigated.  There  being  a  difference  of 
opinion  between  the  pandits  attached  to  the  Sudder  Dewanny  Adawlut,  the  following 
question  was  proposed  to  the  pandits  of  the  Supreme  Court,  Tifrd-proicCd  and  MritpMn-joy, 
to  Nara-hari,  pandit  of  the  Calcutta  Provincial  Courts  and  RdCm-joy^  a  pandit  attached 
to  the  College  of  Fort  William:  ''A  person  whose  elder  son  is  alive,  makes  a  ^ii  to  his 
younger,  of  all  his  property,  movable  and  immovable,  ancestral  and  acquired.  Is  such  a  gift 
valid,  according  to  the  law  authorities  current  in  Bengal,  or  not?  and  if  it  be  invalid,  is 
it  to  be  set  aside  or  not  ? 

The  following  answer,  under  the  signatures  of  the  four  pandits  above  mentioned,  was 
received  to  this  reference  ;—*' If  a  father,  whose  elder  son  is  alive,  make  a  gift  to  his 
younger,  of  all  his  acquired  property,  movable  and  immovable,  and  of  all  the  ancestral 
movable  property,  the  gift  is  valid,  but  the  donor  acts  sinfully.  If  during  the  life -time  of 
an  elder  son,  he  make  a  gift  to  his  younger  of  all  the  ancestral  immovable  property,  such  gift 
is  not  valid.  Hence,  if  it  have  been  made,  it  must  be  set  aside.  The  learned  have  agreed 
that  it  must  be  set  aside,  because  such  a  gift  is  a  fortiori  invalid  ;  inasmuch  as  he  (the 
father)  cannot  even  make  an  unequal  distribution  among  his  sons  of  ancestral  immovablo 
property  ;  as  he  is  not  master  of  all;  as  he  is  required  by  law,  even  against  his  own  will, 
to  make  a  distribution  among  his  sons  of  ancestral  property  not  acquired  by  himself  (i.  c. 
not  recovered  ;)  as  he  is  incompetent  to  distribute  such  property  among  his  sons  until  the 
mother's  courses  have  ceased,  Lest  a  son  subsequently  born  should  be  deprived  of  his 
share  ;  and  as,  while  he  has  children  living,  ho  has  no  authority  over  the  ancestral 
property." 

'' Authorities  in  support  of  the  above  opinion: — 1st.  VisH.iU,  cited  in  the  Daya^ 
bhaga: — *  ilis  will  rescnlates  the  division  of  his  own  acquired  wealth.'  2nd.  Jaokta- 
VALKYA,  cited  in  the  Dxya~bhaga  : — '  The  father  is  master  of  the  gems,  pearls,  corals,  and 
of  all  other  movable  property.'  3rd.  Daya-bhiga : — *  The  father  has  ownership  in  gems 
pearls,  and  other  movables,  though  inherited  from  the  grandfather,  and  not  recovered 
by  him,  just  as  in  his  own  acquisitions.*  4th.  Diya-bhcCga  : — *  But  not  so,  if  it  were 
immovable  property,  inherited  from  the  grandfather,  because  they  have  an  equal  right 
to  it.  The  father  has  not  in  such  case  an  unlimited  discretion.'  Unlimited  discretion 
is  interpreted  by  Sri-krishna  Tarkalankara  to  signify  a  competency  of  disposal  at 
pleasure.  6th.  Ddya-bfMga  :-— *  Since  the  circumstance  of  the  father  being  lord  of  all 
the  wealth  is  stated  as  a  reason,  and  that  cannot  be  in  regard  to  the  graudfisither'a  estate, 
an  unequal  distribution  made  by  the  father  is  lawful  only  in  the  instance  of  his  own  ac- 
quired wealth.'  Commentary  of  firi'-Jtrw^ita  on  the  above  texts: — 'Although  the  fifkther 
be  in  truth  lord  of  all  the  wealth  inherited  from  ancestors,  still  the  right  hero  meant  is  not 
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declaring  \he  doctrine  illegal.  It  being  seen  in  the  late  Supreme  Court 
that  Sir  William  Macnaghten's  dictum  was  in  opposition    to  the   doc- 

merely  ownership,  bat  competency  for  disposing  of  the  wealth  at  pleasure  ;  and  the  fa- 
ther has  not  such  full  dominion  over  property  ancestral.'  6th.  Dayabhdga :— •  If  the 
father  recover  paternal  wealth  seized  by  strangers,  and  not  recovered  by  other  sharers, 
nor  bjr  hia  own  father,  he  shall  not,  unless  willing,  share  it  with  his  sons ;  for  in  fact  it 
was  acquired  by  him.'  In  this  passage,  Maku  and  Vishnu,  declarlDg  that,  'he  shall  not^ 
unless  willing,  share  it,  because  it  was  acquired  by  himself,'  seem  thereby  to  intimate  a 
partition  amongst  sons,  even  against  the  father's  will,  in  the  case  of  hereditary  wealth  not 
acqahred  (that  is,  recovered)  by  him.  7th.  DcCya-bhaga  : — *  When  the  mother  is  passed 
child-hearing,*  regards  wealth  inherited  from  the  paternal  grandfather  ;  since  other  chiU 
dren  cannot  be  born  by  her  when  her  courses  have  ceased,  partition  among  sons  may  then 
take  place  ;  still,  however,  by  the  ohoioe  of  the  father.  But  if  the  hereditary  estate  were 
divided  while  she  continued  to  be  capable  of  bearing  children,  those  bom  subsequently 
would  be  deprived  of  subsistence:  neither  would  that  be  right;  for  &  text  expresses  : 
'*  They  who  are  born,  and  they  who  are  yet  nnbegotten,  and  they  who  are  actually 
in  the  womb,  all  require  the  means  of  support ;  and  the  dissipation  of  their  hereditary 
maintenance  is  censured,'  Sri-hrishna  has  interpreted  *  the  dissipation  of  hereditary 
maintenance'  to  signify  the  being  deprived  of  a  share  in  the  ancestral  wealth.  Dwoita-nir- 
naya: — 'Ifthere  be  ofispring,  the  parents  have  no  authority  over  the  ancestral  wealth; 
and  firom  the  declaration  of  their  having  no  authority,  any  unauthorized  act  committed  by 
them  is  invalid.'  Text  of  VigycCnethwara,  cited  in  the  MedhdCtithi  :— 'Let  the  Judge 
declare  void  a  sale  without  ownership,  and  a  gift  or  pledge  unauthorized  by  the  owner.' 
The  term  *  without  ownership,'  intends  incompetency  of  disposal  at  pleasure.  Text  of 
NXrada  : — "  That  act  which  is  done  by  an  infant,  or  by  any  person  not  possessing  autho- 
rity, must  be  considered  as  not  done.     The  learned  in  the  law  have  so  declared." 

1  have  given  the  above  opinion,  together  with  the  authorities  cited  in  its  support,  at  ful 
length,  from  its  bein^  apparently  the  most  satisfactory  doctrine  hitherto  recorded  on  the 
subject.  By  declaring  void  any  illegal  alienation  of  the  ancestral  real  property,  it  preserves 
the  law  from  the  imputation  of  being  a  dead  letter,  and  protects  the  son  from  being  deprived 
by  the  caprice  of  the  father,  of  that  in  which  the  law  has  repeatedly  and  e  xpressedly  de- 
clared them  both  to  have  equal  ownership.  Upon  the  whole  I  conclude  that  the  text  of 
Jhfya'bh<^ffa  which  is  the  gronnd-work  of  all  the  doubts  and  perplexity  that  have  been  raised 
on  this  question,  can  merely  be  held  to  confer  a  legal  power  of  alienating  property,  where 
such  power  is  not  expressly  taken  away  by  some  other  text.  Thus  in  Bengal  a  man  may 
make  an  unequal  distribution  among  his  sons  of  his  personally  acquired  property,  or  of  the 
ancestral  movable  property  ;  because,  though  it  has  been  enjoined  to  a  father  not  to  dis- 
tingnish  one  son  at  a  partition  made  in  his  life-time,  nor  on  any  acount  to  exclude  one 
from  participation  without  sufficient  cause,  yet,  as  it  has  been  declared  in  another  place 
that  the  father  is  master  of  all  movable  property  and  of  his  own  acquisitions,  the  maxim  that 
a  fact  cannot  be  altered  by  an  hundred  texts  here  applies  to  legalise  a  disregard  of  the  in- 
janction,  there  being  texts  declaring  unlimited  discretion,  of  equal  authority  with  those 
which  condemn  the  pructice.  In  other  parts  of  India,  where  the  maxim  in  question  does 
not  obtain,  the  injunction  applies  in  its  fuU  force,  and  any  prohibited  alienation  would  be 
c«»n«idered  illejral.— M.icii.  II.  L.  \'ol.  I.  pp.  10—14. 
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trine  affirmed  in  the  decisions,  and  consequently  there  arising  a  doubt 
as  regards  its  legality,  a  letter  was  addressed  by  the  Judges  of  the 
Supreme  Court  to  the  Judges  of  the  Sudder  Dewanny,  requesting  an 
answer  to  the  following  questions  : — 

1st.  Whether  according  to  the  doctrines  of  the  Sudder  Dewanny 
Adawlut,  a  Hindu  who  has  sons  can  sell,  or  give^  or  pledge,  without 
their  consent,  immovable  ancestral  property  situated  in  the  province  of 
Bengal  ? 

2ndly.  Whether  without  the  consent  of  the  sons,  he  can  by  will 
prevent,  alter,  or  affect  in  any  way  their  succession  to  such  property  ? 

To  these  questions  the  following  letter   was  received  in  reply : — 

"  We  have  the  honor  to  acknowledge  the  receipt  of  your  letter, 
requesting  our  opinion  as  to  the  doctrine  entertained  by  the  Court  of 
Sudder  Dewanny  Adawlut  on  certain  points  of  Hindu  law." 

"  On  mature  consideration  of  the  points  referred  to  us,  we  are  un- 
animously of  opinion,  that  the  only  doctrine  that  can  be  held  by  the 
Sudder  Dewanny  Adawlut,  consistently  with  the  decisions  of  the  Court 
and  with  the  customs  and  usages  of  the  people,  is,  that  a  Hmdu^  who 
has  sons,  can  sell,  give,  or  pledge,  without  their  consent,  immovable 
ancestral  property  situate  in  the  province  of  Bengal ;  and  that  without 
the  consent  of  the  sons,  he  can,  by  will,  prevent,  alter  or  affect  their 
succession  to  such  property." 

"  Wc  beg  leave  to  add,  with  reference  to  the  case  adverted  to  in  youi 
letter,    decided   in  1816,  that  we  do  not  consider    the  opinions  ofth 
Judges,  as  recorded  in  that  ease,  to  affect   or  contravene  the  princip 
on  which  the   previous   decisions   of  the  Court  were  founded.'^* — 2i 
September,  1831. 

(Signed) 

''^oss,     C.  T.  Sealv,     R.  H.  Rattkay,     H.  Suakspear, 

M.       n.  TUHNBU 
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On  receipt  of  the  above  letter.  Grey,  C.  J.  recorded  his  judgment 
18  follows: — 

*'  We  have  before  us  a  most  important  document^  I  mean  the  letter 
signed  by  the  five  judges  of  the  Sudder  Dewanny,  in  reply  to  a  letter 
addressed  to  them  by  the  judges  of  this  Court,  requesting  a  statement 
from  them  of  what  the  decisions  of  the  Sudder  Dewanny  had  been  ou 
this  point  of  Hindu  law.  It  is  impossible  to  say,  after  the  communi- 
cations we  have  received  from  the  judges  of  the  Sudder  Dewanny, 
that  the  doctrine  on  this  point  laid  down  in  Mr.  William  Mac- 
naghten's  book,  would  be  acted  upon  in  that  Court  as  the  Hindu 
law  of  Bengal ;  but  it  is  undoubtedly  the  general  law  of  the  Hindus, 
but  in  Bengal  a  dilBEerent  usage  prevails.  This  in  no  degree  alters  the 
very  high  opinion  which  I  entertain  of  Mr.  Macnaghten^s  work ;  it  is  a 
work  which  evinces  the  greatest  research  and  soundest  judgment,  and 
must  always  be  esteemed  as  a  very  valuable  authority. 

Ebanks,  J.  concurred  in  the  judgment  of  the  Chief  Justice. 

Btan,  J.  '^  I  concur  in  the  judgment  of  the  Court.  Surely  the  law 
on  this  subject  ought  now  to  be  considered  as  finally  set  at  rest. 
The  decisions  of  this  Court  were  uniform  from  the  time  of  its  esta- 
blishment, until  the  publication  of  Mr.  Wm.  Macnaghten's  book  ; 
and  it  can  be  a  matter  of  no  wonder  that  we  were  for  a  short  time 
misled  by  his  authority.  I  myself  was  the  first  to  fall  into  the  error, 
and  nonsuited  a  party  in  a  suit  in  ejectment,  entirely  on  his  state- 
ment of  the  Hindu  law,  but  on  further  consideration,  I  think  I  was 
wrong.  Shortly  after  his  book  had  raised  these  doubts,  the  present 
case  was  brought  forward,  and  the  Court  have  had  the  advantage  of 
an  able  and  elaborate  argument  by  the  bar  on  both  sides  of  the  ques- 
tion ;  the  Judges  have  most  deliberately  considered  the  matter ;  they 
have  examined  all  the  former  decisions  of  this  Court,  and  they  have 
the  unanimous  opinion  of  the  five  Judges  of  the  highest  native  Court 
in  India.  It  is  under  these  circumstances  that  the  Court  now  una- 
nimously determine,  that  the  doubts,  which  they  did  entertain  in  con- 
sequence of  Mr.  Wm.  Macnaghten's  work,  no  longer  exist,  and  they 

Henrj  Colebrooke  to  be  the  highest  European  authority  on  matters  of  Hindu  law ;  but 
sappoting  others  to  be  equally  well  read,  no  one  can  be  placed  in  competition  with  him 
ai  to  the  two  qualificatiooB,— a  knowledge  of  the  law,  and  of  the  practice  and  observances 
ofthiaCoort,  in  which  be  was  so  many  yean  the  chief  judge."— Clarke's  Notes  of  De- 
cided Cases,  p.  111. 
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return  to  those  doctrines  which  have  universally  prevailed  in  this  Conrt 
since  its  establishment.  I  therefore  hope  the  question  is  now  finally 
settled.— Clarke's  Notes  of  Decided  Cases,  pp.  115—118. 

Grey,  Franks  &  Ryan,  Judges. 

In  addition  to  the  above,  it  is  to  be  remarked  that  by  selecting,  ap- 
proving of,  and  publishing  as  precedents  in  the  second  volume  of  hia 
work  on  Hindu  law  the  following  admitted  legal  opinions.  Sir  William 
Macnaghten  appears  to  have  contradicted  his  own  opinion  against  the 
legality  and  validity  of  a  Hindu^s  will.  As  r^ards  the  learned  com- 
piler's assertion  that — "  wills  and  testaments  are  wioUjf  unknown  to 
the  Hindu  law,*' — it  may  be  remarked  that  a  will,  according  to  his 
definition,  is  nothing  more  or  less  than  the  legal  dedaration  of  a 
man's  intentions,  which  he  wills  to  be  performed  after  his  death,  while 
a  Hindu's  will  is  defined  by  Mr.  H.  Colebrooke  to  be  in  fact  a  ^t  in 
contemplation  of  death ;  and  in  both  the  senses,  it  is  comprehended 
in  the  passages  which  are  cited  as  authorities  for  the  Vyavaathd  No.  352, 
and  which  as  well  as  the  following  text  of  Narada  give  unlimited  power 
to  a  Hindu  proprietor  to  dispose  of  his  property  as  he  pleases.  *^  Should 
they  give  or  sell  their  own  shares,  they  do  all  that  as  they  please,  for 
they  are  masters  of  their  own  wealth."— Narada.  (post.  p.  572.)  Besides, 
Sri'krishna  Tarkalankdra,  who  is  one  of  the  highest  Bengal  authorities, 
appears  to  have,  by  the  passage  subjoined,  provided  in  a  manner  for  the 
disposition  to  take  place  after  one's  death.  "  But  when  the  father,  for 
the  sake  of  obviating  disputes  among  his  sons,  determines  their  respective 
allotments,  continuing,  however,  the  exercise  of  power  over  them,  that 
is  not  partition :  for  his  property  still  subsists,  since  there  has  been  no 
relinquishment  of  it  on  his  part.  Therefore  the  use  of  the  term  parti- 
tion, in  such  an  instance,  is  lax  and  indeterminable."  (See  Da.  bhi. 
p.  17.)  Thus  testamentary  dispositions  being  included  in,  and  inti- 
mated by,  the  authorities  above  cited,  will  is  not  wholly  unknown  to  the 
Hindu  law  as  affirmed  by  the  learned  compiler. 

Legal  opinions  delivered  in,  and  admitted  by,  the  several  courts 

of  judicature,  and  examined  and  approved  of 

by  Sir  fVilliam  Macnaghten* 

Q.     A  Shudra,  having  uo  male  issue,    and  having  disposed  of  his 
eldest  daughter  in  marriage,  makes  a  gift  of  his  whole   property,    mo- 
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Table  and  immovable,  while  his  maiden  daughter  and  wife  are  livinff 
to  such  eldest  daughter,  and  then  dies.  In  this  case,  is  the  donee  en- 
titled  to  exercise  exclusive  proprietary  right  over  the  property  assign- 
ed by  virtue  of  the  deed  of  gift  ?  and  if  so,  is  she  at  liberty  to  make 
a  gift  of  a  part  of  the  property  to  her  sister,  and  is  such  gift  legal  ? 

Accoriding  to  the  ^'     Supposing  the  S/Uidra,  who  is  destitute  of  male 

law  of  Bengal,  a  gift  issue,  but   having  a  wife   and  a  maiden   daughter 

of  the  witire  pro-  .,  .  ,.         -,  ^  ^  ..  ^°         ' 

perty,  moyable,  and  to  nave  given  his  Whole  estate,  consisting  of  lands 

ISSiS^^u^hter*     ^^*  ^^^^^  property,  to  his  married  eldest  daughter, 

iale^,  erenthongh     the  gift  must  be  Considered   good  and  lesral.    The 

a  wife  and  maiden  °  ,  .  ... 

daoj^iteraremezis-     authorities  for  this  opinion   are  laid    down    in  the 


D&ya-bh&ga.  "  When  there  are  many  persons 
sprang  from  one  man,  who  have  duties  apart,  and  transactions  apart, 
and  are  separate  in  business  and  character,  if  they  be  not  accordant 
in  afikirs,  should  they  give  or  sell  their  own  shares,  they  do  all 
that  aa  they  please,   for  they  are  masters  of  their  own   wealth.'^* — 

Shonid  the  donee  have  bestowed  a  portion  of  the  gift  on  her  unmar- 
ried sister,  that  gift  also  must  be  considered  complete  and  binding. 

AiUhoriUeB  :--ThG  texts  of  Katyayana  cited  in  the  DAya-bhdga, 
"That  which  is  received  by  a  married  woman  or  a  maiden  in  the 
house  of  her  husband  or  of  her  father,  from  her  husband  or  from  her 
parents,  is  termed  the  gift  of  affectionate  kindred*  The  independence 
of  women  who  have  received  such  gifts,  is  recognized  in  regard  to  that 
property ;  for  it  was  given  by  their  kindred  to  soothe  them,  and  for 
their  maintenance.  The  power  of  women  over  the  gifts  of  their  affec- 
tionate kindred  is  ever  celebrated,  both  in  respect  of  donation  and  of 
sale,  according  to  their  pleasure,  even  in  the  case  of  immovables.^' 


*  Though  according  to  the  law  as  current  in  Bengal,  the  father  is  competent  to  dispose 
of  hit  whole  property,  provided  there  be  neither  son,  nor  son's  son,  nor  sons*  grandson, 
yet  he  acts  sinfully  if  he  do  so  while  a  maiden  daughter  exists,  whose  initiatory  ceremony 
(that  is,  marriage)  is  unperformed,  or  if  his  family  suffer  for  the  necessaries  of  life.  It 
is  incombent  on  a  house-keeper  to  initiate  his  children  and  to  support  his  Entity;  and  he 
wlio  does  not  perform  these  duties  is  culpable,  as  expressly  declared  by  Maku  :  *'  Repre- 
hensible is  the  &ther  who  gives  not  his  daughter  in  marriage  at  the  proper  time,  and  the 
hnabtnd  who  approaches  not  his  wife  in  due  season ;  reprehensible  also  is  the  son  who 
protects  not  his  mother  aft^r  the  death  of  her  lord.*' 
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From  the  doctrine  quoted,  it  is  clear  that  the  donee  was  competent 
to  make  a  gift  of  the  property  received  from  her  father  to  her  maiden 
sister.  This  is  conformable  to  the  Ddya-bhiga,  DAya-tattwa^  Sri- 
krishna  Tarkdhnkdra,  and  other  legal  authorities. 

Zillah  Mymunsing,  January  I8th.,  1823.— Macn.  H.  L.  Vol.  II. 
Chap.  8,  Case  19,  pp.  227,  228. 

Q.  A  person  having  a  sister  (mother  of  male  issue  or  childless,) 
can  he,  according  to  the  law  as  current  in  Bengal,  dispose  of  his  an- 
cestral landed  estste  by  gift,  to  a  person  paternally  related  to  him  ? 
Supposing  the  proprietor  to  have  died  without  making  any  alienation 
of  his  property,  leaving  no  male  issue,  in  this  case  how  will  his  pro- 
perty be  distributed  among  his  sister,  sister's  son,  and  his  paternal 
relations  ? 

R.  There  is  no  disabling  provision  in  the  law  against 
may  be  given  away,  a  proprietor's  alienation  of  his  patrimonial  immov- 
sistw'^and^^ister's  able  property  while  his  sister  or  sister's  son  exists; 
"^°  •  h?°f"inh  ^  consequently  the  donor  was  competent  to  give  his 
ance,  but  her  son  property  to  his  paternal  relation,  and  the  gift  is  good 
fault  of  hers  down  and  legal.  Supposing  the  childless  proprietor  to 
^  ndson.  ^'^^®'''*  have  died  without  making  any  gift,  leaving  his  sis- 
ter, his  sister's  son,  and  his  paternal  relations ;  the 
sister,  provided  she  be  a  maiden,  is  entitled  to  wealth  sufficient  to 
defray  her  nuptial  expenses,  but  with  exception  to  such  allotment,  she 
has  no  claim  on  her  deceased  brother's  property.  If  there  be  no 
heir  of  the  deceased  down  to  his  brother's  grandson,  the  sister's 
son  is  entitled  to  inherit  from  him,  for  he  confers  a  benefit  on  the  de- 
ceased's ancestors  by  performing  the  double  rights. 

Authorities  : — 
NIrada  : — "  Should  they  give  or  sell  their   own  shares,  they  do  all 
that  as  they  please,  for  they  are  masters  of  their   own   wealth." 
'' Though  immovables  or  bipeds,^  &c. 

'^  Therefore,  since  it  is  denied  that  a  gift  or  sale  should  be  made,  the 
precept  is  infringed  by  making  one.  But  the  gift  or  transfer  is  not 
null :  for  a  fact  cannot  be  altered  by  a  hundred  texts." 

The  right  of  a  sister  is  denied  by  the  following  text : — 
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*'  Riches  were  ordained  for  sacrifice.  Therefore  they  should  be  al- 
lotted to  persons  who  are  concerned  with  religious  duties^  and  not  to 
be  assigned  to  women^  to  fools,  and  to  people  neglectful  of  holy  obli- 
gations/^ 

By  the  mention  of  "  women,'*  must  be  understood  all  females,  ex- 
cept the  wife,  daughter,  mother,  paternal  grandmother,  and  father's 
grandmother  of  a  person  dpng  childless. 

Dacca  Court  of  Appeal,  June  21st.,  1823.— Macn.  H.  L.  Vol.  II. 
Ch.  8,  Case  20,  pp.  228—230. 

Q.  A  person  brought  an  action,  claiming  a  third  part  of  a  certain 
landed  estate,  against  the  purchaser  of  the  land,  and  his  brother  who 
had  sold  it ;  and  previously  to  the  decision,  the  complainant  assigned 
his  interest  in  the  property  in  dispute  by  a  deed  of  gift  to  his  minor 
nephew,  who  was  the  son  of  the  selling  brother.  In  this  case,  is  the 
deed  of  gift  complete  and  binding  ;  and  in  virtue  of  the  same,  is  the 
minor  donee's  guardian  authorised  to  carry  on  the  suit  for  the  estate, 
as  the  complainant  was  to  do  ? 

A  pUintiff  may  ^*  ^^  ^^  ^®  proved  that  the  complainant,  in  the  full 
make  a  gift  of  the  possession  of  his  intellectual  faculties,  executed  the 
wingfor,  and  the     d^ed  of  gift,   disposing  of  his  entire  interest  in  the 

powered  to  cany  on     phew,  and  subsequently  died,  the  deed  of  gift  is,  ac- 
cording to  law,   good  and  valid ;  and  by  virtue  of 
such  deed  the  minor  donee's  guardian,  as  manager  of  his  affairs,  may 
carry  on  the  suit  for  the  property  in  question. 

Calcutta  Court  of  Appeal,  May  Slst.,  1821.  Prem-ch&nd  versus  JRam- 
chander  Bhurja.—M^cu.  H.  L.  Vol.  II.  Ch.  8,  Case  22,  p.   281. 

Q.  Is  a  person,  having  an  uterine  sister,  competent  to  dispose  of  his 
ancestral  landed  and  other  property  by  gift,  in  favour  of  a  stranger  ? 
and  if  so,  is  his  sister  entitled  to  get  her  maintenance  out  of  the  pro- 
perty given  ? 

«„.     .^  ^.     .  R.     It  is  competent  to  a  person   to  give   away  his 

Though  his  sister  '^  '^  ,  .  vt      j./         i- 

be  living,  a  man  may  patrimonial  property,  movable  and  immovable,  though 
propcr^^  a*  stran-  ^^^  uterine  sistcr  be  living.  If  the  sister  be  married, 
fs^^'  she  has  no  right  to  have  maintenance  out  of  the  gift. 

City  Chinsurah.— Macn.  H.  L.  Vol.  II.  Ch.  8,  Case  24,  p.  232. 
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Q.  A  person^  by  recourse  to  law,  recovered  some  of  his  father's 
acquired  rent-free  landed  property  which  had  been  formerly  lost^  while 
his  other  brothers  were  living  together  with  him  and  his  father  as  an 
undivided  and  joint  family,  and  the  father  verbally  gave  the  property 
80  recovered  to  the  son  who  had  recovered  it,  and  the  donee  took  pos- 
session of  the  same.  In  this  case,  is  the  donation,  according  to  law 
valid  and  good,  or  otherwise  ? 

^.     .    ,       B..     Should  one  of  the  brothers  recover  the  patrimo- 
AccordiDg  to  the         .      ,  i  i»  i 

Uw  of  Ben^,  a  fa-     nial  immovable  property  which    had  been  formerly 

hiis'  "seif-aSiiiired     lost  or  seized  by  strangers  while    the  family  was  in 

landed  property  to     an  undivided  state,  the  other  brothers  must   give  a 

one  of  ni8  sons.  '  ^ 

fourth  part  of  the  land  so  recovered  to  him  who  re- 
trieved it,  in  addition  to  his  regular  allotment.  Here  the  property 
recovered  was  the  father's  self-acquisition,  and  the  father  voluntarily 
gave  it  to  the  recoverer  :  therefore  the  gift  is  legal.  This  opinion  is 
conformable  to  the  D&ya-lattwa  and  other  authorities. 

Zillah  Jungle  Mehals;  June  19th-,  1821.— Macn.  H.  L.  Vol  II. 
Ch.  8,  Case,  28,  pp.  236,  237. 

Q.  A  person,  having  an  uterine  brother,  executes  an  instrument, 
in  favor  of  his  wife,  in  which  he  desires  that  she,  on  his  death,  should 
be  allowed  to  make  a  gift  or  sale  of  his  self-acquired  property,  mo- 
vable and  immovable,  and  dies  without  issue.  In  this  case,  is  the  widow 
entitled  to  dispose  of  the  property  mentioned  in  the  deed,  by  gift  or  sale  ? 

R.  Supposing  the  deceased  to  have  left  authority 
gfJ^mli%U^hl  with  his  wife  by  a  written  instrument  to  make  a  gift 
Sf^^ulbMdf  aU-  ^'  ®^®  ^^  ^^  self-acquisitions,  consisting  of  movable 
enate  immovable  ^ud  immovable  property,  while  his  uterine  brother 
self-aoquired      pro-  t    i    i        •  i.   •       j 

perty/althou^h  his  was  living,  and  to  have  died  leavmg  no  heir  down 
Irotherbelirmg.  ^  the  great-grandson,  the  widow,  according  to  her 
husband's  permission,  is  competent  to  give  or  sell  the  property  in  ques- 
tion.    This  is  the  received  opinion. 

Calcutta  Court  of  Appeal.— Macn.  H.  L.  Vol.  II.  Ch.  8, 
Case  SI,  p.  238. 

Q.  A  person,  having  a  wife  and  two  daughters,  made  a  verbal  gift 
in  &vour  of  one  of  them  of  his  whole  ancestral  landed  and  other  pro- 
perty ;  in  this  case,  is  the  gift  legal  or  otherwise  ? 
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A  man  may  give     ^     Under  the  above  circumstances^  the  gift  orally 

to*ori*'*^u^tr'to     ™^®  ^y  ^^®  ^**^®'  *^  ^°®  ^^  ^^   daughters,  though 
the  exclii0ion  of  his     when  he  mtde  the  gift  there  were  his  wife   and   an- 

wife    and  another  _         _        .  ...         .,        ,        ,         ,.- 

daughter.  Other  daughter  living,  is  legal  and   valid. 

Zillah  Burdwan,  April  14th.,  1821 — Macn.  H.  L.  Vol.  II.  Ch.  8, 
Case  35,  p.  243. 

Q.  A  Brahmin,  who  had  some  rent-free  lands  and  other  property, 
died,  leaving  three  sons  A,  B  &  C,  and  a  daughter,  D.  The  sons  joint- 
ly enjoyed  their  father's  property  for  some  time  and  the  eldest  of 
them  (A)  died^  leaving  a  sou  and  daughter.  The  son  of  A  took  pos- 
session of  his  father's  share,  and  died  shortly  afterwards,  and  on  his 
death  it  devolved  on  his  sister's  son.  The  second  sou  B  died,  leaving 
only  a  widow  as  his  heir ;  and  the  younger  son  C,  having  supported 
B's  widow,  took  possession  of  two  shares ;  that  is,  one  for  himself,  and 
the  other  for  bis  deceased  brother  B.  In  this  case,  are  C  and  B's  widow 
competent,  having  assigned  a  small  portion  of  their  shares  of  the  pro- 
perty in  £iVour  of  their  spiritual  teacher,  family  priest,  and  D's  son, 
to  give  the  remainder  to  the  grandson  of  A  ;  and  if  they  have  given 
their  shares  by  a  written  instrument,  is  the  deed  of  gift  legal  ?  and  if 
not,  who  is  entitled  to  succession  ? 

R.  Under  the  circumstances  stated,  the  younger 
gi^^ThrotL^s  ^^  C,  and  B's  widow,  were  competent,  having  as- 
SlT^Mckli^^of^  signed  a  small  portion  of  their  respective  shares  to 
iistci'saon;  though  their  spiritual  teacher,  family  priest,  and  D's  son,  to 
accordmg  to  the  law         •       . ,  •    t        ^       a  t  -■  .        . 

of  inheritance,  the     g^^e  the  remainder  to  A's   grandson   m  the  female 

dSl  thrfoier"*     li°^  ^y  ^  ^eed  of  gift,  which  deed  must  be  considered 
legal.     But  if  those  persons  had  died  without  making 
such  gift,  then  the  property  would  have   devolved  on  the  sister's  son 
(D's  son.) 

Calcutta  Court  of  Appeal.— iVizwrfa-ram  versus  Rdm-tanu  MooJcerjea. 
Macn.  H.  L.  Vol.  II.  Ch.  8,  Case  38,  pp.  5245,  246. 

Q.  A  person,  on  the  death  of  his  son  and  wife,  having  reserved 
some  landed  property  which  descended  to  him  from  his  forefathers, 
for  the  maintenance  of  his  sisters  and  their  sons,  disposed  of  the  re- 
maining portion,  by  a  deed  of  gift  in  favour  of  his  spiritual  teacher 
or  his  son,  the  deed  being  executed  with  the  consent,  and  in  the  pre- 
sence, of  his  sisters,  but  not  of  their  sons.  In  this  case,  is  the  gift  legal? 
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B.  Under  the  circumstances  stated^  the  gift  must 
teimfoltote^fs^Ta^d     ^^  Considered  good  and   valid.    According  to   the 

without  the  consent     Hindu  law,  a  man  who  lias  neither  a  son,  nor  a  son's 
of  sister  s  sons. 

son,  nor  a  great-grandson,  is   competent  to  give  away 

his   ancestral   real   estate,  even   though    there  be  his  other   relations 

living  :  in  this  case,  the  sister's  or  their  sons'  consent  is  superfluous. 

Zillah  Burdwan,  July  25th.,  1823.— Macn.  H.  L.  Vol.  II.  Ch.  8, 
Case  44,  pp.  252,  253. 

Q.  A  person  having  an  adult  son,  without  that  son's  consent  dis- 
posed of  by  gift  to  a  stranger  a  part  of  his  maternal  grandfather's 
dependent  landed  estate,  the  zemindar  or  proprietor  of  which  had  dis- 
possessed him,  conditioning  in  the  deed,  that  if  he  (the  donee)  could 
recover  possession  of  the  property,  he  might  exercise  proprietary  right 
over  it,  and  (the  donor)  would  have  no  concern  with  it.  The  donee 
having  recovered  the  estate,  in  this  case,  is  the  deed  of  gift  binding 
and  legal?  and  if  so,  is  the  donor's  son's  property  divested  in  virtue 
of  the  gift  ?  or  on  the  death  of  the  donor,  will  his  son  acquire  the 
right  of  ownership  ? 

R.  Under  the  circumstances  stated,  the  donor  was 
aBon^may^m^e"a  competent  to  give  his  matcrual  grandfather's  im- 
^^^  df *th  i'^  Unded  "^^^^^^^  property,  which  devolved  on  him  by  suc- 
property,  which  had  cession,  to  a  stranger,  and  the  right  is  complete  and 
condition  of  the  do-  binding.  There  is  no  law  that  the  daughter's  son's 
nee's  recovering  it.  gon  shall  inherit,  Consequently  the  donor's  son  has 
no  right  to  annul  the  gift.  This  opinion  is  conformable  to  the  Daya- 
hhaga,  Vwdda'Chinta-manii  Daya-rahashya^  and  other  works  of  law. 

Authorities : — 
The  text  of  Vrihaspati,  cited  in  the  Vivida-chintd-mani :  "Oi 
houses  and  of  land  acquired  by  any  of  the  seven  modes  of  acquisition, 
whatever  is  given  away  should  be  delivered ;  distinguishing  land  as 
it  was  left  by  the  father,  or  gained  by  the  occupier  himself.  At  his 
pleasure  he  may  give  what  himself  acquired." 

It  is  laid  down  in  the  Diya'bh&ga^  that  "  therefore,  since  it  is  de- 
nied that  a  gift  or  sale  should  be  made,  the  precept  is  infringed  by 
making  one.  But  the  gift  or  transfer  is  not  null :  for  a  fact  cannot 
be  altered  by  a  hundred  texts." 
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The  passage  of  Shankha,  quoted  in  the  D&ya-rahashya  :  *'  Land  inheri- 
ted in  regular  saccession^  bat  which  had  been  formerly  lost,  and  which  a 
single  (heir)  shall  recover  solely  by  his  own  labour,  the  rest  may  divide 
according  to  their  due  allotments,  having  first  given  him  a  fourth  part.^* 

Macn-  H.  L.  Vol.  11.  Ch.  8,  Case  47,  pp,  255,  256, 

Q.  A  proprietor  of  a  ten-anna  share  of  a  landed  estate  had  a  son» 
who  died  before  him^  leaving  a  widow  and  three  daughters.  The  said 
proprietor  having  brought  the  appellant  from  a  certain  place,  gave 
him  in  marriage  to  one  of  his  three  granddaughters,  and  presented 
him  with  his  entire  share  of  the  property  as  a  joutata  gift  (property 
given  at  a  marriage,)  by  a  deed ;  and  it  is  also  proved  that  the  appeal- 
lant  took  possession  of  the  property  so  given,  and  sold  a  two-anna 
share  <tf  it  with  the  consent  of  his  wife,  which  sale  was  admitted  as 
good  and  valid  by  the  decisions  of  the  Zillah  and  Provincial  Courts. 
In  this  case,  has  the  widow  of  the  son  of  the  donor  a  right  to  sell  any 
portion  of  the  remaining  eight-anna  share  ? 

R.    It  appears  from  the  evidence  adduced  in  this 
A  nan  wxy  give 
his  MtiM  DToperty     case,  that  the  landed  proprietor  in  question  separat- 

^^^«L  dattght-^     ®d  ^^  portion  of  the  estate  from  that  of  his  co-par- 

•"  ^^iJlST^     ceners,  and  caused  it  to  be  registered  in  his   son's 

nnptiBl  pvesoit,  to     name ;  and  that  having  brought  the  appellant  from 

the  ezcliuioa  of  his  i.  ,  i  i-       • 

•on'a  widow  and  a  distant  place,  he  gave  mm  in  marnage  to  one  of 
other  draghters.  j^j^  three  grand-daughters,   presenting  him  with  his 

entire  estate  as  tijoutaka  or  nuptial  gift,  while  his  own  wife  and  his 
son's  widow  and  two  unmarried  daughters  were  living ;  and  that  he 
died,  leaving  directions  with  the  appellant  to  support  his  son's  widow. 
Under  these  circumstances,  the  property  which  is  specified  in  the  deed 
of  gift,  according  to  law  being  the  appellant's  estate,  the  deceased 
son's  widow  has  no  right  over  it,  and  cannot  sell  it.  It  also  appears 
that  the  deed  of  gift  was  attested  by  three  witnesses ;  consequently 
the  donee's  proprietary  right  to  the  estate  specified  in  the  deed  being 
so  established,  the  son's  widow  has  no  right  to  it,  and  therefore  her 
claim  is  inadmissible. 

Authorities : — 
Manu:—«  After  the  (death  of)  father  and  mother,  the  brethren, 
being  assembled,  must  divide  equally  the  paternal  estate ;  for  they  have 
not  power  over  it  while  their  parents  live." 

73 
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Vishnu  : — "  When  a  father  separates  his  own  sons  from  himself, 
his  will  regulates  the  division  of  his  own   acquired   wealth." 

Devala  : — "  For  sons  have  not  ownership  while  the  father  is  alive 
and  free  from  defect." 

*' But  wealth  received  on  account  of  marriage  is  considered  to  be 
that  which  has  been  accepted  with  a   wife.'' 

Dacca  Court  of  Appeal,  May,  1820.  Jagan-n&th  Das  versus  Madan- 
mohan  Ghose  and  others. — Macn.  H.  L.  Vol.  II.  Ch.  8,  Case  50. 
pp.  f26r2— 264. 

Remarks. — 

I.  The  precedents  above  quoted  and  the  authorities  cited  in  and  be- 
fore them  render  all  the  arguments  of  the  learned  compiler  against  the 
testamentary  power  of  Hindoos  of  no  effect.  And  the  Privy  Council 
by  not  only  upholding  but  also  determining  in  the  following  decision 
that  the  extent  of  a  Hindoo's  testamentary  power  must  be  regulated  ac- 
cording to  the  Hindoo  law  alone,  have  finally  set  the  point  at  rest. 

II.  The  late  Supreme  Court  used  to  uphold  the  Hindoo  wills  except- 
ing the  devises  creating  perpetuities.  E.  G.  In  the  case  of  Naba-krishm 
Milter  versus  HarUh-chander  Mitter  and  another  (finally  decided  on  the 
10th  of  April  1818,)  the  will  of  GoJcul-chander  Mitter  was  established, 
and  the  provisions  which  the  testator  made  for  his  idols  were  particularly 
considered,  but  in  spite  of  his  most  express  declaration  that  the  estate 
should  remain  undivided^  a  partition  was  ordereS  according  to  the  pro- 
portions directed  by  him  in  his  will.  (See  Con.  H.  L.  pp.  323 — 328.) 
In  Lakhyan-chander  Seal  and  Karund-moyi  DM,  the  Court  held  that 
a  devise  by  a  Hindu  creating  a  perpetuity  was  invalid.*  The  question 
of  perpetuity  was  lastly  raised  (in  1857)  in  the  suit  brought  by  Jagat- 
sundan.  And  Sir  James  Colville  in  his  judgment  in  that  case  gave 
effect  to  the  rule  against  perpetuities.  This  judgment  has,  on  appeal, 
been  reversed  by  the  Privy  Council,  and  consequently,  all  such  judg- 
ments must  be  taken  to  be  virtually  reversed  by  that  Tribunal.  Their 
decision  reversing  the  judgments  in  question  is  as  follows : — 

*  This  case  was  decided  on- the  Ist  of  February  1*^65.  See  Bulnoia*  Repoi-ts,  Vol.  I.  p.  210. 

It  is  to  be  remarked  that  the  Supreme  Court  in  deciding  that  case,  admitted  that  they 
were  not  referred  to  any  rule  or  authority  of  Hindu  law  which  affected  the  question,  nor 
bad  the  Court  been  able  to  lind  any,  and  therefore  they  felt  themselves  constrained  to  apply 
the  doctrine  of  English  law  against  perpetuity.— Remark  by  the  late  Mr.  Justice  Lerlngv . 
See  Hyde*s  Reports,  Vol  •  II.  p.  94. 
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Sonatun  Bysack,  Appellant  and  Sree^mutiy  Juggat-soondery 
Do8$y  Respondent.* 
On  appeal  from  the  Supreme  Court  at  Calcutta.  Ram-doss  Bysauck,* 
a  Hindoo  inhabitant  of  Dacca  in  Bengal,  died  in  the  year  1848,  leaving 
large  self-acquired  estate  consisting  of  movable  and  immovable  pro- 
perty, situate  in  that  province,  having  on  the  13th  of  February  1848, 
made  a  will  in  the  Bengallee  language,  the  translation  of  the  greater 
part  whereof  is  as  follows: — 

"The  whole  of  the  said  properties  I  have  obtained  by  my  own  exer- 
tions. Whatever  has  been  produced  and  increased  (through  the  means 
of  my  funds)  by  the  labours  of  my  two  sons,  namely,  Sree  Krishno- 
mangle  and  Sree  Manik-chand  Bysack  the  whole  of  that  too  being  blended 
together  has  been  applied  to  the  banking  and  mercantile  transactions 
&c.  and  the  purchase  of  lands  and  tenures. — The  acquisitions  of  even  the 
sons  are  not  held  separate/' 

"  Second — The  whole  of  my  aforesaid  movable  and  immovable  pro- 
perties! have  granted  to  Sree  Sree-joot  Esshore  Muddun^mohan  Thakoor 
(the  idol  so  called)  which  I  have  established  in  the  house  of  which  he  is 
the  mUtk  or  proprietor.  I  am  not  indebted  to  any  person.  At  present 
I  have  four  sons  that  is  Sree  Krishna-mangle  and  Sree  Manick-chand  BJxd 
Sree  Sham-chand  and  Sree  Juggur-nalA  Bysack  are  in  existence.  Among 
these  my  above  mentioned  properties  shall  never  be  divided  and  par- 
titioned, and  the  said  sons  or  their  offspring  &c.  that  is  to  say  their 
sons  and  grandsons  heirs  in  succession  shall  not  have  the  power  of 
alienating  any  one  of  my  aforesaid  properties  by  gift  or  sale,  ifc.  If 
ihey  do  so,  the  same  shall  be  inadmissible  before  the  administrator  of 
justice,  and  neither  the  whole  of  the  above  mentioned  properties  nor 
any  part  thereof  shall  be  liable  to  sequestration  or  auction  sale  for  the 
debts  of  the  heirs  and  successors. — After  my  demise,  my  sons,  grandsons 
Sec.  heirs  shall  have  the  power  of  enjoying  the  surplus  proceeds  only. 
Third — From  the  time  present  my  eldest  son  Sree  KrisAno-mangle  Bysack 
shall  as  a  servant  of  the  Essore  Thakoor  control  over  and  manage  the 
entire  estate  and  maintain  the  members  of  the  family,  and  whenever  and 
whatsoever  acts  and   business   and  the  ceremonies  and  festival  Sec.  of 

•  Properly,  Son(gtan  Bas(£h,  Jagat-sundari  Dan]  RdCn-ddk  Ba»(£h,  Jshwar  Srt 
biindi£ban,  Srf  Rrkhryt-mongal  Basi^k,  Sri  M(£nik'ch(£nd  Basih.  Sri  Sri  jut  Uhwtr 
Madan^Mohan  ThtCkw,  ShcCm'^hcCnd  and  Jugan-nt^th  Battfk, 
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the  ThakoorSi  or  the  deities  shall  occur,  he  shall  perform  the  same 
according  to  his  own  discretion.  Whaterer  may  be  the  overplus 
after  the  deduction  of  the  whole  of  the  expenditures  the  same  shall  be 
added  to  my  said  estates  and  other  properties  or  company's  papers 
shall  be  purchased  or  any  mercantile  speculation  which  may  be  ad- 
vantageous shall  be  entered  into  therewith.  Fourth — After  the  death 
of  Sree-Jkriskno-mongle  Bysack  in  accordance  with  the  provisions  speci- 
fied in  the  3rd  clause  Sree  Manik-chand  Bysack  being  director  and 
performer  of  the  divine  services  and  manager  shall  exercise  his  con- 
trol over  all.  In  the  like  manner  in  the  event  of  Manik-chand^s  de- 
parting this  life,  amongst  my  heirs  whoever  may  exist  and  be  the 
oldest  in  age  he  shall  exercise  similar  control  and  shall  perform  the 
whole  of  the  affairs.  Fiflh — Should  no  agreement  and  unanimity  at  all 
exist  among  my  heirs  then  the  profits  of  the  mercantile  transactions 
and  traffics  and  banking  and  of  the  landed  estate  and  rents  of  houses 
and  on  account  of  interests  of  various  description  &c.,  whatever  money 
shall  be  received  belonging  to  my  estate  from  that  first  of  all  the 
public  revenue  and  the  charges  of  the  interior  and  the  expenses  of  the 
repairs  of  the  houses  being  deducted  whatever  surplus  may  remain^ 
out  of  that  the  expenses  of  the  Idols  and  of  the  established  and  contin- 
gent affairs  of  the  family  and  occasional  acts  and  ceremonies  and  the 
expenses  on  account  of  the  maintenance  of  the  members  of  the  family 
and  connection  &c.  being  deducted,  whatever  nett  produce  and  over- 
plus there  may  be,  the  same  being  adjusted  annually  six  annas  portion 
of  the  said  overplus  money  Sree-krishno-mongle  Bysack  and  his  children 
and  six  annas  share  Sree  Manik-chand  Bysack  and  his  children  and 
two  annas  share  Sree  Sham-chand  Bysack*  and  his  children  and 
two  annas  share  Sree  Jaggur-nath  Bysack"^  and  his  children  shall  be 
entitled  to  receive  having  the  same  apportioned.  With  the  exception 
of  these,  none  of  my  children  shall  have  (upon  any  plea)  the  power  of 
claiming  any  increased  share. 

Should  they  ever  do  so  that  shall  be  inadmissible.  In  consideration 
of  the  increase  of  the  capital  fortune  which  has  been  effected  by  the 
labours  of  Krishno^mongk  and  Manik-ciand  somewhat  increased  shares 
have  been  given  to  them.  None  shall  have  any  power  of  raising 
any  objection  thereto.  And  after  the  demise  of  my  sons  their  res- 
pective male  issues  down  to  sons  and  son's  sons  &c.  heirs  in  succession 
shall  be  entitled  to  the  shares  of  the  aforesaid  amount  of  the  surplus 
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profits  belonging  to  their  respective  fathers,  and  whaterer  portion  of 
the  father's  share  shall  according  to  the  sh&stra  or  Hindoo  law  be 
lawfully  due  to  whomsover  of  the  heirs  he  shall  receive  such  portion 
of  the  profits.  Should  (owing  to  the  non-existence  of  heirs  in  the  lineage 
of  male  issue)  a  daughter  or  daughter's  son  be  empowered  to  receive 
any  share,  then  such  person  shall  receive  a  stipend  which  may  be  mere- 
ly enough  for  food  and  clothes,  and  shall  have  no  power  of  claiming  the 
share  of  the  profits.  Sixth— To  whomsover  whatever  Stree-dhun  has  been 
given  and  to  whomsoever  whatever  may  in  future  be  given  that  woman 
is  the  rightful  owner  of  the  same,  none  else  have  any  power  of  laying 
the  hands  of  an  heir  thereupon.  With  the  exception  thereof  all  other 
whatever  personal  properties  of  gold  and  silver  &c.  there  are,  all  the 
children  shall  have  the  power  of  using  them  with  discretion,  and  as 
occasion  may  require,  and  when  should  they  be  compeUed  to  be  sepa- 
rate then  they  shall  receive  them  according  to  the  above  mentioned 
proportions.  Seventh — In  the  event  of  any  property  out  of  the  whole 
of  my  properties  above  enumerated  (by  becoming  old  or  damaged 
have  the  appearance  of  being  injured  or  otherwise  owing  fo  any  irre- 
sistible cause)  be  likely  to  be  come  deteriorated,  then  the  clauses  above 
specified  shall  not  be  a  bar  against  making  a  sale  or  exchange  of  such 
property." 
The  Lord  Justice  Turner. 

The  question  in  this  case  ultimately  resolves  itself,  as  their  Lord- 
ships think,  into  a  question  of  the  construction,  to  be  put  upon  a 
Hindoo  will ;  and  it  may  not  be  improper  to  observe  that^  with  re- 
ference to  the  testamentary  power  of  disposition  by  Hindoos,  that  the 
extent  of  this  power  must  be  regulated  by  the  Hindoo  law. 

The  first  point  which  arises  on  the  construction  of  this  will,  is, 
whether,  according  to  the  true  intent  of  the  wiU,  the  Idol  for 
whom  the  property  is  granted  was  intended  to  take  absolutely.  Now, 
a  reference  to  the  second,  third,  and  fifth  clauses  of  the  will  lead 
us  to  the  conclusion,  that  although  the  will  purports  to  begin  with  an 
absolute  gift  in  favor  of  the  Idol,  it  is  plain  that  the  testator  contem- 
^ted  that  there  was  to  be  some  distribution  of  the  property  accord- 
ing as  events  might  turn  out ;  and  that  he  did  not  intend  to  give  this 
property  absolutely  to  the  Idol  seems  to  their  Lordships  to  be  clear  from 
the  directions  which  are  contained  in  the  third  clause^  that  after  the 
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expenses  of  the  Idol  are  paid,  the  surplus  shall  be  accumulated ;  aud 
still  more  so  from  the  fifth  clause^  by  which  the  testator  has  provided 
for  whatever  surplus  should  remain  out  of  the  interest  of  the  property, 
the  expenses  of  the  Idol  being  first  deducted.  It  is  plain,  that  the 
testator,  looking  at  the  expenses  of  the  Idol,  was  not  contemplating 
an  absolute  and  entire  gift  in  favor  of  the  Idol. 

The  rights,  therefore,  of  the  Idol  being  thus  disposed  of,  the  ques- 
tion then  arises,  what  was  to  become  of  the  property,  subject  to  the 
payments  which  were  to  be  made  for  the  expenses  of  the  Idol.  And 
here  we  have  two  divisions  of  the  will.  The  testator  evidently  con- 
templated two  events;  one,  in  which  the  family  was  to  continue 
joint  and  undivided,  and  the  other,  in  the  event  of  the  family  becom- 
ing divided.  Now,  with  reference  to  the  second  branch  of  this  will, 
the  event  of  the  family  becoming  divided,  that  state  of  circumstances 
does  not  appear  to  have  arisen.  There  has  been  no  division  at  all  of 
this  family,  unless  the  division  of  the  income  during  the  few  years 
which  followed  upon  the  death  of  the  testator  up  to  a  short  period 
after  the  death  of  Hurry-mohun  By  sack  constituted  a  division  of  the 
family,  and  their  Lordships  are  very  clearly  of  opinion,  that  the  mere 
division  of  income,  for  the  convenience  probably  of  the  different  mem- 
bers of  the  family,  did  not  amount  to  the  division  of  the  fsunily. 

In  considering  the  case,  therefore,  we  may  for  the  present  (what- 
ever questions  may  hereafter  arise  upon  it)  consider  this  family  as  an 
undivided  family ;  and  the  point  for  determination  is,  what  are  the 
rights  of  these  parties  in  the  property?  Considering  the  family  as  a 
joint  and  undivided  family.  Now,  in  that  case  it  is  plain,  that  the 
testator  contemplated  that  the  property  was  to  go  in  the  male  line 
He  says,  that  he  has  four  sons ;  that  his  property  shall  never  be  di- 
vided and  partitioned  amongst  them ;  and  that  the  sons  and  thdr 
offspring,  that  is  to  say,  their  '^  sons  and  grandsons,  heirs  in  succes- 
sion,'' shall  not  have  the  power  of  alienating  any  of  the  property  by 
deed  of  gift,  nor  shall  the  property  be  jiable  to  sequestration  for  their 
debts.  The  testator,  then,  having  intended  that  the  property  should 
pass  from  the  four  sons  to  their  sons  and  to  their  grandsons,  the  event 
which  happened  is  this,  one  of  the  sons  died  leaving  three  sons, 
who  accordingly  came  in  to  his  share,  and  one  of  those  three  sons 
afterwards  died  leaving  no  male  issue.    Now,  what  is  the  consequence 
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of  that  ?  there  are  directioas  in  the  will  that  the  property  is  to  go  ia 
the  male  line  to  the  sons  and  their  descendants,  but  one  of  them  dies 
leaving  no  issue  in  the  male  line,  and  the  will  is  silent  as  to  what  the 
disposition  of  the  property  is  to  be  in  that  event.  It  is  a  share  of 
the  property  of  the  joint  family,  descendable,  therefore,  to  the  heir  to 
whom  that  property  would  go  in  the  absence  of  any  provision  made 
by  the  will.  The  consequence,  therefore,  as  it  appears  to  their  Lord* 
ships,  must  be,  that  upon  the  death  of  Hurry-mahun,  this  property  must 
have  descended,  and  that  the  one-third  of  one-fourth  passed,  to  Hurry-* 
mokun^$  heir,  his  widow,  so  far  as  she  is  entitled  to  her  widow^s  state. 

What  their  Lordships  propose  to  do  is,  to  declare  that  according  to 
the  true  construction  of  the  will,  the  property  granted  to  the  Idol  is 
efiectually  granted  for  the  benefit  of  the  testator's  four  sons  and  their 
offspring  in  the  male  line  as  a  joint  family,  subject  to  the  performance 
of  acts,  business,  ceremonies,  and  festivals,  and  to  the  provisions  for 
maintenance  in  the  will  contained,  and  that  the  surplus  income,   after 
answering  the  performance  of  such  provisions,  is  in  like  manner '  well 
and  eflbetnally  given  for  the  benefit  of  the  four  sons  and  their  ofispring 
in  the  male  line,  as  a  joint  family.     It  appearing  that  Krisiuo-numglef 
one  of  the  sons,  died,  leaving  three  sons,   and   that  Hurry^mokan  died 
leaving  no  male  offspring,  the  family  continuing  joint  up  to  the  death 
of  Hwrry-mohun's,  their  Lordships  also  propose  to  declare,  that  upon 
the  death  of  Harry-mohun,  his  share  of  the  estate,  subject  as  aforesaid, 
passed  to  the  respondent,  his  widow  and  heir,  and  she  is  entitled   to 
one-third  of  one-fourth  as  widow  and  heir.    The  better  course  would 
be,  to  discharge  the  order   which  has  been  made  by  the  Court   below 
and  simply  to  make  the  declarations  which  I   have  suggested  with  a 
limit  and  a  direction  to  continue  the  maintenance  (Rs.  100  per  month,) 
and  that  she  shall  account  for  what  she  may  have  received  under  it. 

Their  Lordships  think  that  the  Costs  of  the  appeal  may  very  pro- 
perly be  given  out  of  the  estate. 

The  following  report  was  made  by  the  Judicial  Commitee  and  con- 
firmed by  Her  Majesty's  order  in  Council :  their  Lordships  are  of  opi- 
nion that  it  ought  to  be  declared  that,  according  to  the  true  construc- 
tion of  the  will  of  the  testator,  the  whole  of  the  testator'?  movable 
and  immovable  property  was,  and  is,  well  and  effectually  given  for 
the  benefit  of  the  testator's  four  sons  in  his  will  named,  and  tiieir  off- 
ering in  the  male  line,  as  a  joint  family,  so  long  as  the  family  con- 
tinnas  joint,  subject,   however,  to  the  performance  of  the  acts,  fauii. 
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nea»y  ceremonies  and  fef«tivaU,  and  to  the  provisions  for  maintenancs 
in  the  will  contained,  and  that  the  surplus  income  of  the  property  af- 
ter answering  such  performance  and  provision  was  and  is,  in  like  man- 
ner, well  and  effectually  pvcu  for  the  benefit  of  the  four  sons  and  their 
offspring  in  the  male  line,  as  a  joint  family,  so  long  as  the  family  con- 
tinues joint.  Andy  it  appearin«c,  that  Krishno^numgle  ByMck,  one 
of  the  four  sons,  died  leaving  three  sons,  their  Lordships  report  as 
their  opinion,  that  it  onglit  to  be  declared  by  Your  Majesty,  that  eaoh 
of  the  three  sons  became  entitled  Uy  a  third  part  of  one  fourth  part 
of  the  property,  and  of  the  accumulations  thereof.  And,  it  appearing 
that  Hurry-mohun  Rynack,  one  of  the  three  sons  of  Krishno^mongie 
Bysack^  died  leaving  no  male  offspring,  and  that  the  family  conti- 
nued joint  up  to  the  time  of  his  death  and  still  continues  joint  ;  their 
Lordships  do  further  report  as  their  opinion,  that  it  ought  to  be  de- 
clared by  Your  Majesty,  that  upon  the  death  of  Hwrry^moAun  ByMack, 
the  third  part  of  the  fourth  part  of  the  property  and  accumulations  to 
which  he  became  entitled  as  aforesaid  passed  to  the  respondent,  Sree* 
mutiy  Jugut'ioonderee  Dossff  as  liis  widow  and  heir,  and  Sree'tmUty 
Jugui'soonderee  Dasiy  accordingly  became  and  is  entitled  as  such 
widow  and  heir,  to  the  third  part  of  the  fourth  part  of  the  property 
and  accumulations.  And  their  Lordships  are  further  of  opinion,  that 
Sree-muity  Jugut-noonderee  Dossy  ought  to  be  at  liberty  to  apply  to 
the  Supreme  Court  at  Calcutta  as  to  the  accounts  and  otherwise  as  she 
may  be  advised ;  and  their  Lordships  are  of  opinion,  that  the  order 
made  in  this  cause  by  the  Supremo  Court  of  Calcutta,  bearing  date 
the  23rd  of  July,  1S57,  ought  to  be  continued  until  further  order,  and 
their  Lordships  further  report,  that  in  case  your  Majesty  should 
be  pleased  to  approve  of  this  report  and  to  order  accordingly,  such 
order  ought  to  be  without  prejudice  to  any  question  as  to  the  rights 
of  Sree-muiiy  Jugut^aomderee  Dossy  and  when  the  joint  family  shall  be 
separated.''— The  30th  of  November  to  the  20th  of  December,  1859.— 
Moor's  Indian  Appeals,  Vol.,  VlTl,  pp.  66—90. 

Ram-dhone  Ghose  versus  Anund-chand  Ghose. 

Levenge  J. — It  appears  to  me  that  it  is  now  settled  law,  that  a  Hindoo 
has  power  to  tie  up  his  property^  and  prevent  a  partition  of  hia  estate. 
In  Lucknn^chunder  Seal  and  Kuroona-moyee  Dossy ^  reported  in  Boolnois 
Vol.  I,  p.  210,  the  aufa^t  is  fully  discussed,  and  there  the  court  held 
that  a  devise  by  a  Hindoo  creating  perpetuity  was  invalid;  buf  it  ia 
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to  be  remarked,  that  this  court  in  decidrag  that  case,  admitted^ 
that  they  were  not  referred  to  any  rule  or  authority  of  Hindoo  lav 
which  affected  the  question,  nor  had  the  court  been  able  to  find  any, 
and  therefore  they  felt  themselves  constrained  to  apply  the  doctrine  of 
the  English  law  against  perpetnity.  This  decision  was  reversed  on 
appeal  by  the  Judicial  Committee  (See  Sonatun  Bysack  versus  Sne- 
matty  Juggut^soonderee  Dossy.  Moor^s  Indian  Appeals,  66;)  and 
althoQgh  the  courfc  do  not  in  terms  say  that  a  devise  creating  per- 
petuity  is  valid,  yet  they  hold  that  the  extent  of  the  power  of  a 
Hindoo  testator  is  to  be  regulated  by  the  Hindoo  law  alone.  It 
being  admitted  that  there  is  not  to  be  found  any  law  prevalent  or 
reoc^ianble  among  the  Hindoos  restricting  the  power  of  a  testa- 
tor to  devise  his  estate  in  perpetuity,  why  should  the  courts  of 
law  interfere  to  control  that  power,  and  introduce  the  peculiar  doctrine 
of  the  English  law  against  perpetuities  as  applicable  to  Hindoos.  It  is 
dear  that  this  technical  rule  does  not  prevail  among  Hindoos  and  in 
sotne  European  countries.  The  Judicial  Committee  have  declared  that 
the  Wills  of  Hindoos  are  to  be  regulated  by  the  Hindoo  Law  alone, 
and  therefore  ought  to  be  considered  by  this  Court,  without  reference  to 
the  doctrine  of  the  English  law  against  perpetuities.  Any  doubt  on  the 
matter  seems  now  to  be  put  at  rest  by  the  present  Chief  Justice  Sir 
Barnes  Peacock  in  the  case  of  Gobardhan  Basak  in  October  1861. 
That  case  was  a  branch  of  the  suit  above  cited,  arising  on  the  construc- 
tion of  the  will  of  Rdtn-dds  Bisak,  The  Chief  Justice  in  giving  judg- 
ment, after  reviewing  the  authorities  already  mentioned,  and  the 
passages  to  be  found  in  Sir.  F.  Macnaghten's  work  (page  337,)  says  : 
''  If  the  Hindoo  law  contains  no  rule  against  perpetuities,  we  roust  hold 
that  a  devise  is  not  by  that  law  invalid  upon  the  ground  that  it  tends 
ta  create  a  perpetuity."  There  is  no  rule  of  Hindoo  law  which  invali- 
dates a  conveyance,  or  a  gift,  inter  vivos  upon  the  ground  of  its  creating 
a  perpetuity.  Further  on  the  Chief  Justice  adds,—"  If  we  are  to  give 
effect  to  the  will  of  a  Hindoo  according  to  the  rule  and  policy  of  the 
English  law,  the  intentions  of  nearly  every  testator  will  be  frustrated. 
The  Jiidicial  Committee  seem  to  us  to  have  determined  the  question  of 
perpetuity.  The  question  was  raised  in  the  case  brought  by  Jagat- 
guniari.  We  hold  that  the  testator  had  power  to  prevent  the  parti- 
tion  of  his  estates,  and  to  give  his  sons  or  other  h6irs  a  power  of  di- 
viding or  disposing  of  the  surplus  proceeds  only.''— Hyde's  Reports^ 
VolIIpp.  9*— 96. 
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BsMARK.  It  is  ^rideat  from  the  decisioii  preoediag  tfaft  libove  thit 
where  the  testator  directed  that  should  any  of  his  (  male  )  desceadaiits 
die  leaving  heirs  iu  the  female  line  only,  such  heirs  shall  be  entitled 
to  maintenance  and  not  to  his  share,  there  the  Vtvrj  Council  held  that  if 
such  descendant  die  childless  leaving  a  widow,  she  will  inherit  his  ahaie 
(she  not  having  been  excluded  by  the  testator;)  and  from  the  follow* 
ing  precedent,  that,  where  the  testator  after  ^ving  his  property  to  his 
sons  directed  that  in  the  event  of  any  of  his  sons  dying  without  a  aon 
or  son's  son,  his  share  will  go  to  the  other  sons  or  son's  sons  as  Hiay 
then  be  alive,  there  the  said  tribunal  ruled  that  although  the  deosated's 
share  in  the  testator's  property  should  go  to  the  persons  mentioned  by 
the  testator,  yet  the  income  which  arose  from  the  deceased's  share  in 
the  interval  between  his  death  and  the  death  of  the  testator  must  go  to 
the  widow  of  the  latter,  (she  then  being  his  legal  heir,  and  the  testator 
having  expressed  no  intention  with  respect  to  the  income  in  qties* 
tion.)  Hence  it  must  be  concluded  to  be  the  determinatien  of  the 
highest  Judicial  Tribunal  for  the  appeals  from  India  that  eflGsct  is  to  be 
given  to  whatever  is  directed  by  a  Hindoo  testator  in  his  will,  and 
that  whatever  is  not  provided  for  or  prohibited  by  him  is  to  be  regu- 
lated  according  to  the  Hindoo  law  alone. 

Privy  Council. 

Sreemutty  Soorjea-mofiey  Dossy  versus  Deeno-bundoo  Mul" 
lick,  and  others. 

This  was  an  appeal  from  the  decree  of  the  Supreme  Court  on  the 
will  of  Boistom^doss  Mullick. 

The  appeal  was  argued  before  the  Right  Hon.  Lord  Justice  K, 
Bruce,  the  Right  Hon.  Lord  Justice  Turner,  the  Right  Hon.  Sir  E. 
Ryan  and  the  Right  Hon.  Sir  W.  Maule, 

Lord  Justcce  Turner  delivered  Judgment  :— 

Sree-mntty  Soorjea-money  Dossy,  the  appellant  in  this  case,  is  the 
widow  and  personal  presentative  of  Surroop-chander  Mullict,  who  was 
one  of  the  five  sous  of  Boisiom-doss  MuUick,  the  testator  in  the  cause 
out  of  which  the  appeal  arises.  Boisiom-doss  MuUick  by  his  will,  dated 
the  8th  of  March,  1841^  made  the  dispositions  contained  in  that  instm- 
nient.  He  died  on  the  10th  of  March,  1841 .  Suroop-chander  Mufliek 
survived  him ;  but  afterwards  died  on  the  2.)th   November   1857.    On 


VY  AVASTH  A"  D  ARPAN  A.  587 

the  SOih  of  August,  1855,  the  appellant  filed  her  bill  in  the  Supreme 
Court  of  judicature  at  Fort  William  in  Bengal,  against  the  respm- 
dents  who  are,  or  represent,  the  four  other  sons  of  Boistom-doss  MuU 
lickf  claiming  to  be  entitled  to  one-fifth  of  the  income  which  arose 
from  his  estate  in  the  interval  between  his  death  and  the  death  of 
Surroop'Chander  MuUick,  and  to  one«fifth  of  the  accumulations  made 
from  that  income.  This  bill  was  met  by  demurrers  for  want  of  equi- 
ty, and  as  to  some  of  the  parties  upon  other  grounds  also,  which^ 
however,  were  not  insisted  upon  in  the  argument  before  us,  upon  the 
ailment  of  these  demurrers  they  were  allowed  by  the  Supreme 
Courts  and  the  appeal  before  us  is  from  the  orders  by  which  they 
were  allowed.  The  decision  having  been  made  upon  demurrers  it 
must  of  course,  depend  upon  the  allegations  of  the  bill,  whether  it 
ought  to  be  upheld  or  not.  (The  bill  was  here  stated.)  The  case  there- 
fore,  which  is  made  by  this  bill  is  that  the  income  of  the  estate  of 
Boistom-^oss  Mullick  which  accrued  between  the  time  of  his  death  and 
the  death  of  Sarroop-chunder  Mullick,  was  joint  estate  of  the  five  bro- 
thers and  that  the  appellant  upon  the  death  of  Sttrroop-cliander  Mul- 
lick became  entitled  to  her  share  of  that  income.  That  the  appellant 
or  the  appellant  and  her  daughters  would  be  so  entitled  if  the  income 
in  question  is  not  afiected  by  the  giit  over,  contained  in  the  eleventh 
item  of  the  will,  is  not  attempted  to  be  denied,  but  it  is  insisted  on 
the  part  of  the  respondents  that  by  virtue  of  the  gift  over  the  income 
passed  with  the  principal  to  the  four  surviving  brothers. 

This,  therefore,  is  the  question  which  we  are  called  upon  to  decide. 
It  is  a  question  between  the  estate  of  Surroop-chander  Mullick  and  the 
parties  claiming  under  the  gift  over,  and  as  it  seems  to  us  it  must 
depend  wholly  on  the  construction  of  the  will.  In  determining  that 
construction,  what  we  must  look  to  is  the  intention  of  the  testator. 
The  Hindu  law,  no  lesa  than  the  English  law,  points  to  the  intention 
as  the  clement  by  which  we  are  to  be  guided  in  determining  the  ef- 
fect of  a  testamentary  disposition ;  nor,  so  far  as  we  are  aware,  is 
there  any  difi^erence  between  the  one  law  and  the  other  as  to  the  ma- 
terials from  which  the  intention  is  to  be  collected.  Primarily,  the 
words  of  the  will  are  to  be  considered.  They  convey  the  expression 
of  the  testator^s  wishes;  but  the  meaning  to  be  attached  to  them 
may  be  affected  by  surrounding  circumstances,  and  where  this  is  the 
ewe,  those  circumstances,  no  doubt,  must  be  regarded.    Amongst  the 
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circumstances  thus  to  be  regarded  is  the  law  of  the  country  under 
which  the  will  is  made^  and  its  dispositions  are  to  be  carried  out. 
If  that  law  has  attached  to  particular  words  a  particular  meaning,  or 
to  a  particular  disposition  a  particular  effect,  it  must  be  assumed  that 
the  testator,  in  the  dispositions  which  he  has  made,  had  regard  to  that 
meaning  or  to  that  effect,  unless  the  language  of  the  will  or  the  sur- 
rounding circumstances  displace  that  assumption. 

These  are,  as  we  think,  the  principles  by  which  we  ought  to  be 
guided  in  determining  the  case  before  us ;  and  we  must  first,  there- 
fore, consider  what  was  the  intention  of  this  testator  to  be  collected 
from  the  words  of  the  will.  Now  there  is  here  in  the  first  item  of 
the  will,  an  absolute  gift  of  one-fifth  of  all  the  testator's  property 
to  each  of  his  five  sons ;  but  in  the  11th  item  of  the  will,  in  the  event 
of  any  of  the  five  sons  dying  without  a  son's  son,  there  is  a  gift  over 
to  such  of  the  other  sons  or  sons'  sons  as  may  then  be  alive,  upon  the 
literal  constructions  of  these  dispositions  what  is  given  by  the  first 
item  is  in  effect,  taken  away  by  the  11th ;  for,  if  full  effect  be  given  to 
the  lltk  item,  it  would  rest  in  contingency  during  the  life  of  each  son, 
whether  his  share  would  belong  to  him  or  to  his  brothers  or  nephews, 
depending  upon  whether  he  should  die  leaving  a  son  or  a  son's  son. 
But  this  construction  can  not  of  course  be  admitted.  To  adopt  it, 
would  be  to  impute  to  the  testator  this  inconsistency,  that  he  intend- 
ed at  the  same  time  to  give  absolutely  and  contingently.  This  can 
not  have  been  his  meaning.  He  must  have  intended  that  those  to 
whom  he  gave  absolutely  should  have  some  enjoyment  of  that  which 
he  gave  to  them.  That  enjoyment  could  not  be  less  than  the  enjoy- 
ment  of  the  income  of  their  shares.  It  was  suggested  in  the  argu- 
ment before  us,  that  the  words  "  the  share,  that  he  has  obtained,  of  the 
immovables  and  movables  of  my  estate,"  would  reach  the  income  no 
less  than  the  capital.  But,  independently  of  what  has  been  already 
said,  this  suggestion  cannot,  as  we  think,  be  maintained.  The  will 
of  a  testator  must,  prima  facie  at  least,  be  taken  to  refer  to  that  which 
is  the  subject  of  his  disposition,  the  property  which  he  has  himself  to 
give ;  and  if  he  has  evinced  his  intention  to  give  that  property,  very 
strong  and  clear  language  must  be  required  to  countervail  that  inten- 
tion, and  subject  the  property  which  he  has  once  given  to  his  further 
disposition.  No  such  intention  can,  as  it  appears  to  us,  be  collected 
from  this  will;  and  so  far,  therefore,  as  the  intention   of  this   tesUtor 
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is  to  be  gathered  from  the  words  which  he  has  used,  we  think  that 
we  are  safe  in  concluding  that  his  intention  was  that  his  sons  should^ 
in  any  events  enjoy  during  their  lives^  the  income  of  their  shares  of 
his  property.  It  is  satisfactory  to  find  that  in  this  respect  we  agree 
in  opinion  with  the  Courts  whose  judgment  we  are  called  upon  to  review. 
Such^  then  being  the  intention  of  the  testator,  to  be  collected  from 
the  first  and  eleventh  items  of  the  will,  it  is  next  to  be  considered 
whether  the  other  dispositions  of  the  will  evince  any  diflterent  inten- 
tion, and  it  does  not  appear  to  us  that  they  do.  They  seem  to  relate 
only  to  the  mode  in  which  the  estate  is  to  be  administered,  and  to  the 
burthens  to  which  it  is  to  be  subjected.  If,  therefore,  we  are  to  im- 
pute to  this  testator  any  intention  different  from  that  which  is  to  be 
collected  from  the  words  of  his  will,  it  must  be  upon  the  ground  that 
there  are  extrinsic  circumstances  which  disprove  the  expressed  inten- 
tion and  prove  the  different  intention.  The  expressed  intention  ought^ 
as  we  conceive  to  prevail,  unless  the  different  intention  be  clearly  de- 
monstrated. We  may  doubt  whether  the  testator  really  intended 
what  his  words  import,  but  a  Court  of  construction  must  found  its 
conclusions  upon  just  reasoning  and  not  upon  mere  speculative  doubts. 
What,  then,  are  the  extrinsic  circumstances  upon  the  faith  of  which 
we  are  called  upon  to  conclude  that  it  was  the  intention  of  this  testa- 
tor that  the  income  of  his  son's  shares  of  his  property  should  nx>t 
form  part  of  their  estates,  but  should  go  over  with  the  principal  of 
their  shares  ?  They  are  two :  first,  that  this  was  a  joint  family,  and  that 
the  sons  were  joint  in  estate ;  and  secondly,  that  by  the  Hindoo  law^ 
where  parties  are  joint  in  estate,  the  increment  follows  the  principal. 
As  to  the  first  of  these  grounds,  it  does  not  seem  to  us  at  all  to  affect 
the  question  we  are  called  upon  to  decide ;  for  admitting  the  family 
to  have  be^n  joint  and  the  sons  joint  in  estate,  the  right  of  any  one 
of  the  co-sharers  would  not,  under  the  Hindu  law,  pass  over,  upon  his 
death,  to  the  other  co-sharers ;  it  would  be  part  of  the  estate  of  the 
deceased  co-sharer,  and  would  devolve  upon  his  legatees,  or  his  na- 
tural heirs.  It  does  not,  therefore,  seem  to  us  that  it  would  follow 
from  the  sons  having  been  joint  in  estate,  that  what  was  given  to  one 
was  meant  upon  his  death  to  go  over  to  the  others,  even  if  the  joint 
estate  had  been  constituted  by  the  will ;  much  less  so  if ,  as  the  Court 
in  India  has  thought,  and  as  we  think,  the  testator  has  not  by  his 
will  imposed  upon  his  sons  the  obligation  of  continuing  joint  in  estate. 
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Then  as  to  the  role  of  the  Hindoo  law,  that  the  increment  follows  the 
principal  where  the  parties  are  joint  in  estate.    It  is  not  necessary 
for  ns  to  give  any  opinion  upon  the  extent  and  limits  of  this   rule,   and 
we  desire  not  to  be  understood  as  intimating  any  opinion  upon  those 
points.    The  question  in  this  case>  as  we  view  it^   is  whether  the  rule 
is  properly  applicable  to  the  case  before  us ;  and  we  are  of  opinion 
that  it  is  not;  assuming  that  the  testator  could^   if  he  had   thought 
fit^  have  attempted  to  impose  upon  his  sons  the  obligation   to   conti- 
nue joint  in  estate;  a  point  on  which  also  we  give  no  opinion.     He  has 
not^  as  we  think,  imposed  that  obligation,  and  we  do  not  think  that 
a  rule  which  might  well  have  been  applicable  had  the  obligation  been 
validly  imposed,  can  properly  be  applied  in  a  case  where  the  obliga- 
tion has  not  been  imposed.    It  was  argued,  indeed  at  the  Bar,  that, 
the  testator  contemplated  that  his  sons  would  continue  joint   in  ertate 
and  the  learned  judges  of  the  Supreme  Court  seem  to  have  so  oonai- 
dered  and  thence  to  have  deduced  the  inference  that  he  meant  the  in- 
come of  each  son's  share  to   go  over  with  the  principal,  we  think, 
however,  that  the  learned  Judges  were  not  justified  in  applying  this 
assumption  to  the  construction  of  the  will.     The  testator  mosi^  of 
course,  have  known  that  his  sons  were  joint  in  estate,  and  he  has  not 
attempted  to  interfere  with  their  election  whether  they  would  conti- 
nue so  or  not.    If  they  had  severed  in  estate  there  can  be  no  doubt 
that  the  income  of  each  share  would  have  belonged  to  the  owner  of 
that  share.    Can  we  say  that  the  testator  did  not  contemplate  that 
there  might  be  such  a  severence  ?  and  if  not,  on  what  ground  are  we 
to  rest,  the  inference  which  the  Court  has  deduced  7  Can  we  say  that 
the  testator  intended  that  if  his  sons  continued  joint   in  estate,  the 
income  of  their  shares  should  go  over  with  the  principal,   but  if  the^ 
severed  in  estate  each  should  take  his  share  of  the  income,,  we  think 
not.     Such  an  intention  might  have  been  expressed,  but  the  testator 
has  not  expressed  it,  nor,  so  far  as  we  can   see,  does  his  will   furnish 
any  sufficient  ground  for  presuming  that  he  so  intended.     In  the  ab- 
sence of  expressed  declaration  or  of  what  may  be  called  necessary  in- 
ference, we  are  of  opinion  that  such  an  intention   cannot   be  imported 
into  the  will.    The  effect  of  it  would  be  to  render  the  disposition  of 
the  property  dependent,  not  upon  the  will  of  the  testator,  but  upon  the 
subsequent  acts  of  his  legatees.    The   character  and  possession  of  a 
l^atee  may  weU  form  the  inducement  to  the    gift  in  his  flavour,  but 
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we  think  it  is  going  too  far  to  say  that  in  the  absence  oi  express  de- 
claration or  necessary  inference,  the  extent  of  the  gift  can  be  measured 
by  the  legatee's  continuing  or  not  continuing  to  hold  that  character 
and  position.  Such  considerations  do  not,  as  we  conceive,  form  legi- 
timate elements  in  the  construction  of  a  will.  We  collect  from  the 
Judgment^  that  the  learned  Judges  considered  that  it  was  more  conso- 
nant to  the  principles  of  the  Hindoo  law  to  hold,  that  the  increment 
should  go  over  with  the  principal  than  that  it  should  pass  to  the  na- 
tural heirs ;  but  the  construction  which  the  learned  Judges  have  put 
upon  the  will  by  enlargement  of  its  terms,  seems  to  us  to  be  at  vari- 
ance, rather  than  in  consonance,  with  the  spirit  of  the  Hindu  law. 
Equality  among  the  heirs  is,  as  we  understand,  the  spirit  of  that  law. 
The  law  does  not  treat  the  principal  and  the  increment  as  undistin- 
guishable  in  their  nature,  for  there  is  no  doubt  they  may  be  severed,  but 
it  treats  them  as  united  for  the  purpose  of  dividing  them  equally 
amongst  all  the  united  family,  that  is  all  the  heirs ;  and  if  that  entire 
equality  cannot,  as  in  the  present  case,  in  consequence  of  the  dispo- 
sitions of  the  will,  be  attained,  the  partial  attainment  of  it  seems 
to  us  to  be  more  in  the  spirit  of  the  Hindu  law,  than  its  total  rejec- 
tion. Upon  these  groimds,  we  find  ourselves  unable  to  agree  in  the 
opinion  of  the  Supreme  Court  and  are  of  opinion  that  these  demur- 
rers ought  to  have  been  overruled ;  we  shall,  therefore,  humbly  recom- 
mend to  her  majesty  that  these  orders  be  reversed,  and  the  demurrers 
overruled.— Boulnois*  Reports^  Vol.  I.,  pp.  287—816, 
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SECTION  II. 

EXTENT  OF  A  CO-PAROENER'S  POWER  IN  UNDIVIDED 
PROPERTY. 

The  authors  of  the  law  books  respected  in  the  Benares  and  other 
schools  maintain  that  joint  property  may  not  be  given  away  by  one 
(parcener^)  because  joint  or  common  property  is  mentioned  in  the  text 
of  Vrihaspati — ("  The  prohibition  of  giving  away^  is  declared  to  be 
eightfold :  a  man  shall  not  give  joint  property^  nor  his  son^  nor  his 
wife^  nor  a  pledge^  nor  all  his  wealthy  nor  a  deposit^  nor  a  thing  bor- 
rowed for  use^  nor  what  he  has  promised  to  another/^)  among  things 
unalienable.  Therefore^  according  to  the  two  texts  of  Vyasa  :  viz. 
''  A  single  parcener  may  not,  without  the  consent  of  the  rest,  make 
a  sale  or  gift  of  the  whole  immovable  estate,  nor  what  is  common  to 
the  family ;"  and  *'  Separated  kinsmen,  as  those  who  are  unseparated, 
are  equal  in  respect  of  immovables ;  for  one  has  not  the  power  over 
the  whole,  to  give,  mortgage,  or  sell  it ;''  a  single  parcener  has  not 
power  to  make  a  gift  or  other  alienation. 

The  notion  of  those  (authors)  is  that  a  sale  or  other  transfer  made 
by  the  will  of  a  single  parcener  is  invalid,  all  having  property  in  the 
whole  wealth;  for  they  maintain  a  common  right  to  the  whole  vested 
in  all.  But  Jitnula-vihana,  the  founder  of  the  Bengal  doctrine,  main- 
tains a  several  right  to  a  part  vested  in  each,  and  declares  such  opinion 
to  be  wrong,  because  there  is  no  proof  of  it,  and  citing  the  above  two 
texts  of  Vyasa,  he  concludes  saying :  "  It  should  not  be  alleged  that, 
by  the  teiits  of  Vyasa,  one  person  has  not  power  to  make  a  sale  or 
other  transfer  of  such  property :  for  here  also,  as  in  the  case  of  other 
goods,  there  equally  exists  a  property  consisting  in  the  power  of  dis- 
posal at  pleasure  ;*  and  adds:  "  But  the  texts  of  Vyasa  exhibiting 
a  prohibition  are  intended  to  show  a  moral  offence  :  since  the  family 
is  distressed  by  a  sale,  gift,  or  other  transfer,  which  argues  a  disposi- 
tion in  the  person  to  make  an  ill  use  of  his  power  as  owner.  They  are 
not  meant  to  invalidate  the  sale  or  other  transfer."*    Accordingly, 

*  "As  in  the  case  of  other  goods/' — meaoing  goods,  which  are  not  common.  "Here 
also  :"  i.  e.  in  the  very  instance  of  laud  &c.  held  in  common.  '*  Equally  exists  :"  intend- 
ing that  there  is  no  distinction  of  ownership.  Since  therefore  there  is  no  general  property 
of  parceners  in  the  whole  estate,  it  is  fallacious  to  suppose,  that  a  plurality  of  owners  con- 
stitutes community,  and  community  must  therefore  be  considered  as  meaning  the  state  of 
not  being  separated.   For  as  propriety  exists  in  the  common  property,  eyen  before  partitiou, 
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(since  there  is  not  in  such  case  a  nullity  of  gift  or  alienation,) 
NIraba  says :  ^'  When  there  are  many  persons  sprung  from  one  man, 
who  have  duties  apart,  and  transactions  apart,  and  are  separate  in 
business  and  character,  if  they  be  not  accordant  in  affairs,  should 
they  give  or  sell  their  own  shares,  they  do  all  that  as  they  please, 
for  they  are  masters  of  their  own  wealth/'* 

Such  is  also  the  opinion  of  Sri-krishna  TarJcalankara  and  the  rest. 
So  according  to  the  doctrine  of  Bengal ; 

Vvavastha^  352.     If  oae  or  some  of  the  parceners  dispose  of 

by  gift  or  other  transfer  his  or  their  own  share 

or  shares  in  joint  property,  the  disposition  is  good  and  valid.f 

there  is  nothing  to  prevent  the  gift  or  other  alienation,  by  a  parcener,  of  his  own  share 
even  at  that  time.  This  is  the  opinion  entertained  by  the  author  of  the  D(fyi'hh(fgat 
who  r»«ii«>^^"*  a  partial  right  to  a  certain  portion  (of  the  estate  ascertainable  by  partition) 
Tested  in  each  individual  owner. — Dot.  Itra.  Sang.  pp.  123, 124. 

*  By  this  text  of  NXrada  it  is  shown  that  in  transactions  about  to  be  conoloded  by  one 
parcener,  be  has  the  power  to  ^ve  or  therwise  dispose  of  his  own  share,  without  the  con- 
sent of  the  rMt. — D(f.  kra,  sang.  p.  124. 

It  shonld  not  be  said,  that  this  text  refers  to  a  state  of  separation,  for  since  the  want 
of  ownership  (by  one  parcener  in  the  portion  allotted  to  another)  is  in  that  case  clearly 
detennined,  the  consent  of  either  to  the  transactions  of  the  other  is  totally  out  of  the  qnes- 
tion.  Such  being  the  case,  the  text  (of  Vriuxspati  above  cited)  which  enumerates  common 
property  as  not  being  a  subject  of  donation,  mutt  be  considered  merely  in  the  light  of  a 
prohibition,  and  not  as  meant  to  invalidate  the  transfer.  It  is  thus  Btated  in  the  SmritirtdCra 
and  other  books.— /&i(i.  pp.  124,125. 

t  According  to  the  authorities  of  Hindoo  law,  which  prevails  in  Bengal,  a  member  of 
an  undivided  family  may  give  away,  or  otherwise  aliene  property,  to  the  extent  of  his  own 
share  of  the  joint  wcaltli :  and  I  conceive  his  disposal  of  his  property  by  will  would  be  here 
maintained,  i.  e.  within  the  limits  of  that  province,  in  conformity  with  Zim^ta-ndhaiuCi 
dootri]ie»  that  the  gift  or  other  alienation,  by  an  unseparated  co-heir,  may  be  an  immoral 
act,  but  is  not  an  invalid  one. 

Lawyers  of  Bengal  hold  that  an  unfit  gift,  (a-rf^o,)  to  which  class  this  of  undivided 
property  belongs,  is  immoral,  and  even  punishable,  but  not  void,  nor  voidable;  while  one^ 
oftheolher  class,  termed  void  donation,(a-tfa<ta,)  is  null,  and  also  punishable.— Colc- 
brooke's  opinion.— See  Strange's  H.  L,  Vol.  IL  pp.  419,  340. 

Aoo-paroener  is  prohibited  from  disposing  of  his  share  of  joint  ancestral  property  ;  and 
suck  an  act,  where  the  doctrine  of  the  Mit<£jcahard  provails,  (which  does  not  recognize  any 
s«T«Tal  right  until  after  partition,  or  the  principle  of  *  factum  vakt^)  would  undoubtedly 
be  illegal  and  invalid.  But  according  to  the  DcCya-hfufga,  which  recognizes  this  principle, 
and  abo  a  ieveral  though  unascertained  right  in  each  co-pareener,  even  before  partition,  a 
■ale  or  other  transfer  under  such  circumstances  wouhl  be  valid  and  binding,  as  &r  as  con- 
cerned the  Bhare  of  the  tranafcrring  party,— Macn.  H.  L.  Vol.  I.  p.  5* 

75 
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cliaracter^  if  thoy  be  not  accordant  in  aflfairs,  should  they  give  or  sell 
their  own  shares,  they  do  all  that  as  they  please,  for  they  are  masters 
of  their  own  wealth.'* 

Dacca  Court  of  Appeal,  February  22nd,  1820.  Sadanand  Sarmd 
versus  Ram-chander  Dutt, — Macn.  H.  L.  Vol.  II.  Ch.  II,  Case  1. 
pp.  291,  292. 

Accordine  to  the     ®'     ^^^  brothers  are  living  in  the  same  house,   and 

law  of  Bcng^,  the     loiut  sharers  of  an  undivided  estate.     One  of   them 

sale  by  one  parce-      ''  .       i    i  «     , 

ser  of  his  own  un-     disposes  of  his  unascertained  share  of  the  estate  by 

•rtateis^  ^d^^and     a  deed  of  sale  to   a  stranger.     Is  such  sale  good 

^*^*^'  against  the  heirs  of  the  other  ?  An  answer  to  this 

question  is  required  to  be  delivered  according  to  the  law  of  Bengal. 

B.     Such  sale  is  good  and   valid. 

Authorities : — 

I.  Although  the  two  texts  of  Vyasa  are  quoted  in  the  Ddya-bhaga : — 
•^  A  single  parcener  may  not,  without  the  consent  of  the  rest,  make  a 
sale  or  gift  of  the  whole  immovable  estate,  nor  of  what  is  common  to  the 
family ;"  and  *'  separated  kinsmen,  as  those  who  are  unseparated,  are 
equal  in  respect  of  immovables :  for  one  has  not  power  over  the  whole 
to  give,  mortgage,  or  sell  it,"  yet  the  author  proceeds  to  state  '*  It 
should  not  be  alleged  that  by  those  texts  one  ,.person  has  no  power 
to  make  a  sale  or  other  transfer  of  such  property.  For  here  also  (in 
the  very  instance  of  land  held  in  common,)  as  in  the  case  of  other 
goods,  there  equally  exists  a  property  consisting  in  the  power  of  dis- 
posal at  pleasure.  But  the  texts  of  Vyasa  exhibiting  a  prohibition  are 
intended  to  show  a  moral  offence  :  since  the  family  is  distressed  by  a 
sale,  gift,  or  other  transfer,  which  argues  a  disposition  in  the  person 
to  make  an  ill  use  of  his  power  as  owner.  They  are  not  meant  to  in- 
validate  the  sale  or  other  transfer." — Daya-bhaga. 

2nd.  Should  they  give  or  sell  their  own  shares,  they  do  all  that  as 
they  please,  for  they  are  masters  of  their  own  wealth.— Text  of  Narad  a, 
cited  in  the  7)dya-bhaga. 

3rd.  The  gift  or  other  transfer  of  immovable  property  even,  whe- 
ther divided  or  undivided,  is  valid,  because  it  is  practicable  to  ascer- 
tain the  respective  shares  at  a  subsequent  period  by  the  casting  of 
lots  or  other  means.— Commentary  of  Sri^krishna  TarkaUmkara  on 
the  Ddya^bhaga. 
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Sadder  Dewanny  Adawlut,  April  8th,  1815^  BtAdya-niih  Baneijea, 
Appellant  versus  Shambku-chander  Banerjea,  Respondent. — Macn.  H. 
li.  Vol-  II.  Ch.  11,  Case  24,  pp.  313,  314. 

C&S6S  ^'    ^^  ^^^  ^^^  ^^  Bhavini'prasad  Gooho  versus  Musst. 

bearing  on  the  rya-      Tdri-manh  it  was  determined  by  the  Sadder  Dewan- 

▼astbi  No.  852.  *  ,       ,"  ,  ,.  i        xt-    i      i 

ny  Adawlut  that,  according  to  the  Hindu  law  as 
current  in  Bengal,  a  co-parcener  may  dispose  of,  by  gift  or  otherwise, 
his  own  undivided  share  of  the  ancestral  landed  property,  notwith- 
standing he  may  have  a  daughter  and  a  daughter's  son  living. — S,  D. 
B.  Vol.  III.  p.  138. 

While  in  the  case  of  Nanda-rdm  and  others,  it  was  determined  that, 
according  to  the  law  as  current  in  Behar,  a  gift  of  joint  undivided 
property,  whether  real  or  personal,  is  not  valid,  even  to  the  extent  of 
the  donor's  own  share.— S.  D.  A.  R.  Vol.  III.  p.  232. 

II.  The  same  doctrine  was  held  in  the  case  of  Ram-kanai  Roy 
and  others  versus  Banga-chander  Banerjea^  {Ibid.  p.  17 ;)  and  the 
subject  is  more  fully  discussed  by  Mr.  Colebrooke,  in  notes  to  Vol. 
I.  pp.  47  &  117. 

VvRinurf-ha^  ^^'^"  ^^^'^  unseparated  co-parceners  are  mi- 
nors and  incapable  of  giving  their  consent  to 
an  alienation,  even  one  person,  who  is  capable,  may  conclude 
a  sale  and  the  like,  of  the  joint  property  (including  others* 
shares,)  if  a  calamity  affecting  the  whole  family  require  it,  or 
the  support  of  the  family  render  it  necessary,  or  indispensable 
duties,  such  as  the  obsequies  of  the  father  and  the  like,  make 
it  unavoidable. 

A    -frli       •♦tt     "  Even  a  single  individual  may  conclude  a  donation, 
^ '    mortgage,  or  sale  of  immovable  property,  during  a 
season  of  distress,  for  the  sake  of  the  family,  and  especially  for  pious 
purposes."* 

VvAvaatha''  ^^^"    ^^'  where  co-parceners  are  not  incapa- 
citated by  minority  and  the  like  to  give  consent, 
and  are  not  absent,  there  their  consent  to  an  alienation  of  the 

*    YYksA  as  cited  ia  the  Vivt^da-bhangcCn^ava :  and  Viubaspati  as  cited  in  the 
natn(Ckara,  &«.— Ficfe  Coleb.  Dig«  Vol.  IL  p.  189,  aad  Miiaksharaf,  p.  357. 
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joint  property,  though  made  for  any  of  the  allowable  causes 
as  above,  is  necessary  for  the  validity  of  the  transaction. 

n  For  when  the  right  of  the  eldest  or  a  younger  bro- 

ther^ if  capable,  to  take  charge  of  the  whole  family 
is  pronounced  dependant  on  the  will  of  the  rest,  as  declared  by 
Naraba  :  *^  Let  the  eldest  brother,  by  consent,  support  the  rest,  like 
a  father ;  or  let  a  younger  brother,  who  is  capable,  do  so  :  the  proe- 
perity  of  the  family  depends  on  ability,''*— then  the  consent  of  all, 
who  are  capable  of  giving  consent,  is  certainly  necessary  in  an  alie- 
nation of  the  joint  property  though  it  may  be  for  the  behoof  of  the 
whole  family. 

Legal  opinions  delivered  in,  and  admitted  by^  the  several  Courts 

of  Judicature^  and  examined  and  approved  of  by 

Sir   WiUiam  Macnaghten, 

Q.  There  is  a  family,  consisting  of  five  uterine  brothers,  of  whom 
two  are  adult»  and  the  others  under  age.  Is  the  eldest  brother,  in 
this  case,  competent  to  sell  the  ancestral  landed  estate  which  is  in 
common,  himself  signing  for  his  four  brothers,  as  well  as  his  own  name 
in  the  deed  of  sale?  And  supposing  him  to  have  sold  it^  it  the  sale 
legal  or  otherwise  ? 

Cinrnmstanemiiii.     ^'    If  of  the  brothers  some  are  adult  and  others 

der  which  a  lale  of     minors,  the  eldest  is  competent  to  sell  the  paternal 

the  pttternal  esteta  ^  '^ 

by  die  eldest  son,     immovable  property  for  the  maintenance  of  his  mi- 

of  his  broSer^h  ^^  brothers,  for  the  performance  of  their  initiatory 
^"^^'  ceremonies  and  so  forth,  for  the  exeqnial  rites  of  his 

father,  and  for  the  discharge  of  the  debts  incurred  by  the  father ;  but 
excepting  under  these  circumstances,  he  cannot  sell  any  portion  ex- 
ceeding his  own  share.  If  he  should  have  made  the  sale,  excepting 
under  those  circumstances,  it  most  be  considered  void. 

Zillah  Beerbhoom,  August  20th,  1818.— Macn.  H.  L.  Vol.  II.  Ch.  11. 
Case  6,  pp.  296,  297. 

Q.  There  were  three  uterine  brothers  in  joint  possession  of  some 
ancestral  landed  property ;  one  of  them  staid  at  home  to  conduct  the 

•    See  Coleh.  i>(r,  »Air,  p.  17. 


VYAVASTH^DARPANA.  599 

affairs  of  the  family,  and  aaperintend  the  estate^  and  the  other  two 
proceeded  to  a  foreign  conntry  to  obtain  office.  In  this  ease,  is  the 
brother  who  manages  the  estate^  entitled  to  sell  or  mortgage  the  pro- 
perty for  a  certain  term,  while  the  other  brothem  are  at  a  distance? 

^      ,    ..     ,       R.    If  two  of  three  associated   brothers,  havine  left 
The  sale  by  the  f  » 

managing  parcener  a  brother  at  home  to  manage  their  joint  property, 
is  ▼aUdTin  ^a  caae  of  proceeded  to  a  distant  country  to  obtain  office,  the 
necessity.  managing  brother  may  mortgage  and  sell   the  whole 

or  a  part  of  the  undivided  patrimonial  property  for  the  support  of  the 
family  and  religious  purposes,  even  though  there  be  no  consent  on  the 
part  of  his  co-parceners ;  in  like  manner  as  he  may,  without  his  bro- 
thers' sanction,  dispose  of  his  own  share  for  the  maintenance  of  his 
own  dependants.  This  is  conformable  to  the  Daya-bAdga,  DAyU' 
krama-sangraha,  and  other  legal  authorities. 

Authorities : — 

''  But  if  the  family  cannot  be  supported  without  selling  the  whole 
immovable  and  other  property,  even  the  whole  may  be  sold  or  other- 
wise disposed  of.'*  Vrih4T  Manu  : — "  The  support  of  persons  who 
should  be  maintained,  is  the  ^qiproved  means  of  attaining  heaven :  but 
hell  is  the  man's  portion  if  they  suffer.  Therefore  (let  the  master  of 
a  family )  carefully  maintain  them.'*  This  is  the  doctrine  contained 
in  the  Daya-bh&ga, 

'*  Should  even  a  slave  make  a  contract  (in  the  name  of  his  absent 
master)  for  the  behoof  of  the  family,  that  master,  whether  in  his  own 
country  or  abroad,  shall  not  rescind  it." — DAya-krama-aangraha. 

"  But  in  time  of  distress,  for  the  support  of  his  household,  and  par- 
ticularly for  the  performance  of  religious  duties,  even  a  single  co-par- 
cener may  give,  mortgage,  or  sell  the  immovable  estate." 

*'  If  a  debt  be  incurred  by  a  slave  for  the  support  oi  the  family  of 
his  master,  it  must  be  discharged  by  the  master."  This  is  the  opinion 
of  the  author  of  the  Vivida-chintd'mani. 

Calcutta  Court  of  Appeal,  January  13th,  1617,— Macn.  H.  L.  VoL 
II.  Ch.  II,  Case  10,  pp.  800—808. 
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CHAPTER  VII. 

ON  SUBTRACTION  OF  WHAT  HAS  BEEN  GIVEN. 
This  is  the  fifth  of  the  eighteen  titles  of  (oar)  law :  it  comprises  the 
four  kinds  of  alienations^  which  are  thus  declared  by  Narada  : — *'  In 
civil  affairs^  the  law  of  gift  is  four-fold ;  what  may  or  may  not  be 
given  (i.  e.  what  is  a  fit  or  unfit  gift^)  and  what  is  or  is  not  a  valid 
gift.''— See  Coleb.  Dig.  Vol.  II.,  pp.  94,  95. 

*  WHAT  IS  REQUIRED  FOR  THE  VALIDITY 
OF  A  GIFT. 

Vvfi.vaathfi."'  ^^^'  ^^^  ^^^^  purposes  all  that  is  requir- 
ed to  render  a  gift  valid  is,  the  donor^s  having 
power  to  make  such  gift,  and  his  being  of  sound  disposing 
mind  at  the  time  of  making  the  gift,*  and  also  the  donee^s 
acceptance  or  reception  of  the  thing  given. 

.     . ,        • .         '•  Let  the   acceptance  be   public  (a,)  especially  of 
^  *    immovable  property :  and   deliyering  what   may  be 
given  and  has  been  promised,  let  not  a  wise  man  resume  the  dona- 
tion.'*— Jaonyavalkya. 

,  (a)  "  Public" — i.  e.  in  the  presnce  of  witnesses  ;  let  him  so  act 
that  he  may  not  afterwards  say,  ^  this  was  not  given  by  me,  but  in- 
trusted  for  use.'— Coleb.  Dig.  Vol.  II.  p.  160. 

"  Evidence  is  said  to  consist  of  written  proof,  possession,  and  wit- 
nesses. In  the  absence  of  all  these,  one  of  the  divine  tests  is  pre- 
scribed."— JaoxNYavalkya,  cited  in  the  JklUdkshara.See  Macn.  H. 
L.  Vol.  I.  p.  195. 

^'  Land  is  conveyed  by  six  formalities,  by  the  assent  of  townsmen, 
of  kindred,  of  neighbours  and  of  heirs,  and  by  the  delivery  of  gold 
and  of  water ."  Although  it  is  ordained  by  this  text  how  to  make  a 
gift  of  land,  yet  that  regards  a  donation  for  religious  uses. 

^  356.     A  gift  by  word  of  mouth  is  as   good  as 

Vyavastha .  ^  gj^  ^y  a  deed. 

J.  Inasmuch  as  a  deed  is  nothing  but  a    proof  of  the  gift 

made.    And  as  a  written  gift  is  established  on  proof 

•    The  ftuthorities  &o.  for  this    wiU  be  sttbseqnently  given. 
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on  proof  of  the  donor's  declaration  to  that  effect. 

For  civil  purposes^  a  written  contract  of  gift  is  proper;  in  the 
want  of  that,  the  donation  should  be  attested. — Vide  Coleb.  Dig, 
Vol.  II.  p.  160. 

Vyavaatlia"^  ^^^*     ^^  donor's  right  in  the  property,  gi- 
ven, does  not  cease  to  exist  unless  it  be  accept* 
ed  by  the  donee. 

A  f  "h/Mnf  ^'  -^^^'^o^S^  *^®  donor^s  right  may  cease  by  relin- 
^'  quishment,  yet  as  the  gift  is  incomplete  without  ac- 
ceptance by  the  donee,  and  as  in  such  case  it  is  said  to  be  void,  the 
donor's  right  again  accrues.  So  Narada  :* — *'  When  a  man  desires 
to  recover  a  thing  which  was  not  duly  given,  it  is  called  '  subtraction 
of  what  has  been  given  ;*  (and  this  is)  a  title  of  administrative  justice.'' 
Raghu-nandana  in  Shuddhi-iaitwa, 

II.  When  a  donor  makes  a  gift  to  a  person  (absent)  with  assurance 
that  the  donation  will  be  accepted  by  him,  the  donee*s  right  accrues 
thereto,  but  if  it  be  known  that  the  gift  would  not  be  accepted  by  the 
donee,  the  donor's  right  is  not  extinguished. — S'r«-itrMAiia'«  Comment- 
ary on  the  Daya-bhaga. 

Vvavasth  A^  358.     In  the  case  of  a  conditional  gift  the  right 
of  the  donor  is  not  extinguished,  nor  does  that 
of  the  donee  accrue,  unless  the  condition  made  be  fulfilled. 

Vvavasthfl.^  359.  If  two  (adverse)  parties  claim  a  property 
upon  the  allegation  of  gift,  and  if  it  be  not 
known  whose  title  is  of  prior  date,  then  he  of  them  is  entitled 
(to  it)  who  proves  his  possession;  but  if  there  be  no  possession 
of  either  of  the  parties,  then  he  is  entitled  to  it  to  whom  the 
gift  is  proved  to  have  been  previously  made.* 

^     .  -        , .         I.     *^  A  title  (a)  is  more  powerful  evidence  than  pos- 
^*     session     unaccompanied     by   hereditary    succession. 
Where  there  is  not  the  least  possession,  there  a  title  is  not  weighty."* 
Jagntavalkya.     See  Macn.  H.  L.  Vol.  I.  pp.  212 — 217. 

*  But  such  is  the  case  onlj,  when  of  these  two  the  priority  is  nndiHtiDgtiiBhable  ;  but 
when  it  le  aecertained  which  is  first  in  point  of  date,  and  which  posterior,  then  the  simple 
prior  title  affords  the  stronger  eyidence.    Or  the  interpretation  of  the  text,  **  A  title  ii 

76 
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(a)  A  title  arises  from  gift>  sale,  or  other  caiue  of  right.  Ibid.  p.  160. 

II.  "  In  all  other  matter,  the  latest  act  shall  prevail;  but  in  the 
caae  of  pledge,  gift,  or  sal«>  the  prior  contract  has  the  greatest  force.'' 
Jagntatalkta,  cited  in  the  Miidkshard.  See  Macn.  H.  L.  VoL  L 
pp.  129,  200. 

Vvavastha  ^  ^^^'    ^^^  ^^^^  which  respect  the  gift  of  a 
property  equally  apply   to  the  sale  or  mort- 
gage of  it. 

For  the  texts  which  prohibit  gifts  of  any  portion  of  joint  property, 
or  of  the  whole  of  a  man*s  sole  property,  equally  forbid  the  sale  and 
mortgage  of  it;  because  such  prohibition  is  grounded  on  the  ap- 
prehension  of  the  family  being  distressed,  and  the  family  may  be  dis« 
tressed  by  sale  and  mortgage  as  well  as  by  gift.— See  St.  H,  L. 
Vol.  II.  p.  421. 

Leyal  opinions  delivered  in,  and  admitted  by,  the  Hveral  Cottrte 

of  judicature,  and  examined  and  appror^edofby 

Sir  William  Macnaghten^ 

Q.    I.    An  unassociated  Hindu,  before  a  large  assembly  of  persons, 

verbally  nominated  the  plaintiff  as  a  fit  subject  to  perform  his  exequi- 

al  rites,  and  to  take  his  entire  property.     In  this  case,  is  the  plaintiff, 

after  his  death,  entitled  to  succeed  him  ? 

B.  I.  Supposing  the  deceased  to  have  appointed 
property  by  anunas-  his  relation's  SOU  (the  plaintiff)  to  perform  his  ex- 
condiaon**<^^t"'  hT  ®9^^'*'  r\\^,  and  to  have  verbally  made  a  gift  in  his 
donee  will  perform     favour;  iu  this  case,  the  plaintiff,  if  he   offer  up  the 

his  exequial  ritea,  .  .         , ,     .  ,  i.   ^i        j  j    • 

!•  good,  on  tiie  requisite  oblations  to  the  manes  oi  tne  aeceased,  is 
death  of  the  donor,     entitled  to  succeed  to  his  property. 

more  powerfal  than  poSBession  unaccompanied  by  hereditary  succession  where  tlier«  is  not 
the  least  posseasion,  there  a  title  is  not  weighty,"  may  be  as  follows; — In  the  ctao  of  the 
first  acquirer,  if  a  title  be  proved  by  witnesses,  it  is  of  greater  weight  than  possession  un- 
accompanied by  hereditaiy  succession.  Again,  possession  accompanied  by  heredituy  suc- 
cession, vested  in  the  fourth  descendant,  is  more  weighty  than  a  title  proved  by  doeomeBt  ; 
but  in  the  case  of  an  intermediate  (claimant,)  a  title  accompanied  with  even  a  small  degree  of 
possession  is  better  than  a  title  destitute  of  possession.  This  has  been  expressly  declared 
by  Narada  :  *•  For  the  first,  gift  is  a  cause  ;  for  an  intermediate  (claimant,)  possession 
with  a  title ;  but  long  and  hereditary  possession  alone,  is  also  a  good  cause."  Mitdhk^ra, 
See  Macn.  H.L.  VoL  I.  p.  219.    Such  is  also  the  opinion  of  Moghwrnx^dokm.    Sot  V$ata^ 
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Q.  S.  If  there  be  the  deceaeedVi  brothers  of  the  whole  blood  or 
other  relations  livings  haye  they  any  right  to  share  the  inheritance  ? 

B.  2.  The  brothers  and  other  relations  have  no  right  to  the  snc- 
cession,  because  the  deceased  was  master  of  his  own  wealth  of  all  sorts. 

Zillah  Sylhet,  Jnne  6th,  1812.— Macn.  H.  L.  VoL  n.  Ch.  8, 
Case  21,  pp.  280,  281. 

CL  1.  What  are  the  circumstances  which  render  a  gift  nnU 
and  void  ? 

^ ^  R.     1.    If  a  gift  is  made  by  a  person  under  the  in- 

dtt  which  a  gift  it  fluence  of  lust  or  anger,  or  having  no  title  or  owner- 
***^'"^^*'**^  ship,  or  being  grievously  disordered  or  disturbed  in 

mind,  or  intoxicated,  or  during  madness,  or  in  pain,  through  nustake 
or  in  jest,  under  impulse  of  fear,  or  afflicted  with  grief,  or  the  like, 
such  gift  is  considered  null  and  void. 

Amihoritif : — KatyItana  :  *'  What  has  been  given  by  a  man  under 
impulse  of  Inst,  or  anger,  or  by  such  as  are  not  their  own  masters, 
or  by  one  diseased,  or  deprived  of  virility,  or  inebriated,  or  of  unsound 
mind,  or  through  mistake,  or  in  jest,  may  be  taken  back.'' 

Q.  2.  If  a  person,  while  afflicted  by  a  sickness  from  which  he  died, 
made  a  gift  of  his  property,  being  however  at  the  time  in  full  posses- 
sion of  his  mental  faculties,  in  this  case,  13  the  gift  legal  and  valid  ? 

R.    2.    Notwithstanding  the  fact  that  the  gift  was 
h  death-bed  gift  . 

is  Talid.  made  during  a  mortal  illness,  if  the  donor,  at  the 

time  of  his  making  the  donation,  was  of  sound  mind,  this  gift  is  legal 

and  valid.* 

Q*    8.    How  long  does  the  minority  of  the  female  continue? 

Minority  extends  R*  ^'  '^^^  minority  of  a  female  continues  until 
to  «he  eadof  ilM  fif-     gj^g  tag  attained  fifteen  complete  years  of  age. 

Zillah  Dinagepore,  March  26th,  1814.— Macn.  H.  L.  Vol.  II.  Ch.  8, 
Case  12,  pp.  218—220. 

Q«  A  Hindu,  having  an  uterine  sister's  son  living,  made  over  his 
entire  estate»  consisting  of  movable  and  immovable  property,  which  he 
had  acquired  by  dint  of  his  own  industry,   by  gift  to  a  woman  whom  he 

*    But  tee  note  to  Caee  89. 
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kept  as  a  concubine.  At  the  time  when  the  deed  of  gift  was  execnted 
he  was  afflicted  by  illness,  which  terminated  in  his  death  two  days 
afterwards.  In  this  case,  is  the  gift  legal ;  or  supposing  it  to  be  Yoid 
and  illegal^  will  his  entire  property  devolve  on  his  sister's  son  ? 

Tho  eift  of  a  ^*  Supposing  the  person  alluded  to  in  the  question 
man's  own  acquisi-     j^  hd^re  made  ovcr  his  self-acquired  real  and  personal 

tionsMTalidfthongh  \  ,  .,      i  . 

made  on  his  death-  estate  by  gift  to  his  coucubine,  while  his  utenne 
bed  if  he     was   of        .  ,     ,  ,.  .  ,  •         i-        x     t 

sound       disposing     Sister  8  son  was  living,  and  presuming  him   to  have 

mind  at   the  time.      y^^^^^  ^^  ^j^^  ^.-^g    ^jjgj^    ^Jj^    jggj   ^^S   executed,  of 

sound  disposing  mind,  in  tjiat  case,  the  alienation  is  good  and  valid ; 
otherwise  it  has  no  validity,  and  the  sister's  son  will  inherit.* 

Man u  says: — '*  He  may  give  it  away  at  his  pleasure^  or  he  may 
defray  his  expenses  with  such  wealth." 

Narada  :—*' Though  generally  his  own  master,  what  a  man  does 
while  disturbed  from  his  natural  state  of  mind,  the  wise  have  declar- 
ed not  done,  because  he  is  not  then  his  own  master.'' 

Patna  Court  of  Appeal.— Macn.  H.  L.  Vol.  II.  Ch.  8,  Case  39, 
pp.  246,  247. 

Q.  A  person  having  a  wife  and  two  daughters,  made  a  verbal  gift 
in  favour  of  one  of  them  of  his  whole  ancestral  landed  and  other  pro- 
perty :  in  this  case,  is  the  gift  legal  or  otherwise  ? 

K  man  may  give  "^'  Under  the  above  circumstances,  the  gift  orally 
to^re^^dw^htel^^o  ^^^  ^^  ^^^  father  to  one  of  his  daughters,  though 
the  exclusion  of  his     when  he  made  the  gift  there  were  his  wife   and  an- 

wife    and    another  ,         ,        ,  .       ,.   .         .    ,        i        ,         ,. , 

daui^hter.  other  daughter  living,  is  legal  and   valid. 

Zillah  Burdwan,  April  14th,  1821.— Macn.  H.  L.  Vol-  II.  Ch.  8, 
Case  35,  p.  243. 

Q.  1.  A  person  makes  a  gift  of  some  immovable  property  to  his 
daughter's  sons,  who  are  under  age,  and  live  under  his  control.     The 

*  This  opinion,  and  the  one  which  preceded  it  to  the  like  effect,  must  be  receired 
with  some  degree  of  qualification.  It  has  been  laid  down  as  a  general  prineiple  by  Mr. 
Colebrooke,  in  his  treatise  on  Obligations  and  Contracts  (Book  IV.  §  645)  that,  <*  By 
the  Hindoo  law,  a  gift  or  gratuitous  contract  made  by  a  person  afflicted  with  an  incurable 
distemper,  is  void.  His  equanimity  being  disturbed,  he  does  not  possess  the  self-control 
requisite  to  a  valid  act  and  legal  disposal  of  his  property."  It  follows  that,  to  upliold  a 
gift  made  on  a  death-bed,  there  should  be  the  clearest  proof  of  sound  disposing  mind,  to 
repel  any  presumption  which  might  exist  to  the  contrary. 
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donor  keeps  the  property  given  in  his  own  poaBession.  Under  these 
circumstances,  should  the  gift  be  considered  yalid  and  binding  or 
otherwise  ? 

A  gifttosmixior  ^-  ^*  Supposing  the  donor  to  have  bestowed  the 
is  valid,   provided     estate  on  the  minor  sons  of  his  daughter,  who  are 

on    his  coming  of  ,  . 

age  be  exercise  own-  under  his  care  and  protection^  and  that  he  retained 
ere  ip  over  i .  ^j^^  property  in  his  own  possession  during  the  donees* 

ninority,  in  this  case  the  gift  is  legal ;  but  if,  on  the  expiration  of 
the  dcmees'  minority,  the  donor  continued  to  retain  possession  of  the 
property,  and  the  donees  had  not  in  any  manner  exercised  ownership 
over  it,  the  gift  in  such  case  is  not  valid  or  binding. 

Q.  2.  Supposing  the  donor  above-mentioned  to  have  disposed  of  a 
small  portion  of  his  ancestral  landed  property  ako  by  a  gift  to  his 
daughter's  sons  without  the  con3ent  of  his  own  sons,  is  the  gift  of  such 
property  legal,  or  otherwise  ? 

R*    2.    Though  the  donor's  sons  may  not  have  con- 
Amnn,  without  "^ 

the  consent  of  his     seutcd  to  the  gift,  yet  he  was  authorised  to  give  a 
s^U  poSonof  hi*     small  portion  of  the  landed  estate  which  descended 
Sl^ffSw's  sons.^^*     *^  ^^^'  ^^  ^^^  grandsons  in  the  female  line :  conse- 
quently the  gift  is  good  and  valid. 

Zillah  24.Pergunnahs,  January  3l8t,  1810.— Macn.  H.  L,  Vol.  II, 
Ch.  8,  Case  86,  pp.  243,244. 

Q.  1.  A  family,  consisting  of  three  brothers,  having  come  to 
a  division  of  their  ancestral  movable  and  immovable  property,  sepa- 
rated themselves  from  each  other,  and  enjoyed  their  respective  shares* 
Under  these  circumstances,  is  one  of  the  brothers  having  a  wife,  a 
daughter,  a  daughter's  son,  and  a-  childless  widow  of  his  son,  with- 
out their  consent,  competent  to  give  his  landed  estate  to  his  two 
younger  brothers?  If  consent  be  necessary  in  this  case,  whose  consent 
is  required  ? 

...         ,       R.    I.    If  the  associated  brothers,  having  separated 
Aooording  to  the  ,  •      i  • 

Uw  of   B^al,  A     themselves  from  each  other,  live  apart  in  the  enjoy- 

of  hSTenSS  ponfon  ^^^^  ^f  their  respective  shares  of  the  patrimony,  and 
of  eootttral  proper-     ^^^  of  them,  during  the  life-times  of  his  wife,  daughter, 

ty  to  the  exclusion  »  o  »         o         * 

of   hia  wife    and     daughter's  son,   and  son's  childless   widow,  without 

sugti  ers.  ^j^^.^  consent,  give  his  own  share  to  his  two  younger 
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brothers,  he  is  competent  to  do  so,  becanae  he  is  master  of  his  own 
share,  and  is  by  no  means  dependent  in  respect  of  it.  This  opinion  is 
conformable  to  the  Ddga-bhiga  and  other  authorities  current  in  Bengal. 

Authorities : — The  text  of  NXeada,  cited  in  the  Diya-bhigu,  fte. 
See  Ante,  p.  595. 

Q,  3.  If  it  were  conditioned  in  the  deed  of  gifl,  that  the  donees 
should  supply  the  expense  attendant  on  the  donor's  being  carried  to 
the  river  side  when  at  the  point  of  death,  also  the  expense  attendant 
on  his  exequial  rites,  the  maintenance  of  his  son's  childless  widow,  and 
should  discharge  all  his  debts ;  and  if  the  donee  fulfilled  some  of  the 
conditions,  learing  others  unperformed,  in  this  casjB,  has  the  deed  of 
gift  validity  or  otherwise  ? 

A  eoDditioiial  gift  B.  2.  Supposing  the  donor  to  have  oonditionei  in 
Toidby  the  oi^-  the  deed  of  gift,  that  the  donees  should  deftmjr  the 
JSteL*duStL^  necessary  expenses  of  his  being  carried  to  the  river 
ditiomi  stipauted  side  at  the  point  of  death,  of  his  exequial  ritesy  of  the 
subsistence  of  his  son's  childless  widow,  and  shoold 
also  satisfy  his  debts,  and  the  donees  to  have  fulfilled  the  whole  of  the 
conditions  as  mentioned  in  the  deed,  then  the  instrument  becomes 
binding ;  but  not  so,  if  the  whole  of  the  conditions  are  not  fulfilled,  in 
which  case  the  deed  of  gift  has  no  validity.  In  the  case  of  a  gift,  the 
donor's  will  is  predominant;  and  where  all  the  conditions  made  by 
him  in  the  deed  of  gift  are  not  fulfilled  by  the  donees,  it  is  not  followed 
by  the  creation  of  their  property  in  the  gift,  as  a  conditional  gift  de- 
pends on  the  performance  of  its  conditions,  and  when  those  are  ful- 
filled, it  becomes  complete. 

Authorities  .•— ''  For  the  will  of  the  giver  is  the  cause  of  property." 
B&ya-bhiga.  '*  If  the  subject  pay  not  revenue,  the  grant,  being  oondi- 
tional  is  annulled  by  the  breach  of  the  condition." — Vtvida^hanffdr^ 
nava  and  other  authorities. 

Q.  3.  Supposing  the  donor,  during  his  illness,  but  in  the  full 
enjoyment  of  his  faculties,  to  have  executed  the  deed  of  gift ;  in  this 
case,  is  it  complete  and  binding  ? 

B.  3.  Under  the  circumstances  stated,  the  deed  of  gift  must  be 
considered  good  and  valid. 
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ifu/Aort/ief :— The  following  passage  is  eitedinthe  Vivada^hangSr-^ 
MM  and  oilier  tracts;  "  What  lias  been  gifen  by  men  agitated  with 
fear^  Inst,  grief^  or  the  pain  of  an  incurable  disease^  &c.  must  be  con- 
sidered as  nngiven.'' 

ZOlah  Beerbhoom.— Macn.  H.  L.  Vol.  II.  Ch.  8,  Case  15, 
pp.  S21— 2S8. 

Q.  A  Boirighi,  or  religious  mendicant,  executed  a  deed  of  gift  in 
favour  of  a  person  of  his  own  order,  bj  which  he  assigned  over  to  him 
his  entire  property,  movable  and  immovable,  stipulating  in  the  deed 
that  on  his  (the  donor's)  death,  the  donee  should  exercise  proprietary 
right  over  the  property  given.  The  donee  died  before  the  donor, 
who  continued  in  possession  of  the  property  during  his  life-time,  and 
some  time  afterwards  died.  Now  thcv  donee's  pupil,  who  is  by  law 
considered  as  his  heir,  claims  the  property  assigned.  In  such  case, 
is  such  pupil  entitled  to  the  property  in  virtue  of  the  deed  drawn  out 
in  favour  of  his  preceptor,  or  otherwise  ? 

A  gilt  Modition-     B.    Supposing  the  donor  to  have  assigned  his  proper- 

J^^^J^JJjI^^Ij^     ty,  movable  and  immovable,  to  the  mendicant  (the 

donor,  do«s  not  go     jouc^  in  this  from,   "  you  will  derive  the  right  of 
to  the  htfr  of  the  '    .  ^      j^  ,,..,, 

donee,  if  the  latter     ownership  ovcr  my  property  after  my  death,'  and  the 

^,u£«expiw^     donee    to  have  died  previously  to  the  death  of  the 

ly  atipiileted.  donor,  the  donee's  property  had  not  accrued  over  the 

thing  given,  and  if  there  was  no  particular  provision  in  the  deed  that 

the  donee's  heir  should  take,  in  case  he  died  beforethe  donor,  the  donee's 

pupil  has  no  legal  claim  to  such  property. 

Zillah  Jungle  Mehals,  March  29th,  1819.— Macn.  H.  L.  Vol.  II. 
Ch.  8.  Case,  11.  p.  218. 

CL  1.  A  person  assigns  his  whole  property,  a  part  of  it,  by  a 
written  instrument,  to  another,  mentioning  in  the  instrument  that, 
during  his  and  his  wife's  life  -time,  they  should  retain  the  property 
assigned  in  their  own  possession,  and  that,  after  their  death,  he  (the 
assignee,)  having  performed  their  exequial  rites  should  enjoy  it;  but 
some  time  afterwards  he  gives  a  part  of  the  property  so  assigned  to 
another  person,  and  delivers  the  gift  into  the  latter  donee's  possession. 
Under  these  circumstances,  has  the  last  gift  validity,  or  will  it  be  an* 
nulled  on  the  strength  of  the  former  one  ? 
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Property  baring     ^'    ^'    Supposing  the  person  to  have  assigned  the 

been  aasigned  to  a     property  in  faTour  of  a  BrtAmin  for  performing  re- 
Brahmin  for  spiri.      :.   .  .  ,.«,,,  ? 
tnal  parpofies  can-     ligious  Ceremonies,  as  the  worship  of  Idohiy   solem- 

away  wHhour  Ae  nization  of  obsequies,  and  the  like,  and  the  assignee 
asfiignce'a  conaent.  should  perform  the  required  conditions,  the  latter 
gift  cannot  be  considered  good  and  valid,  but  if  he  have  bestowed  it 
in  the  presence  of  the  former  assignee,  and  the  latter  donee  have  en- 
joyed it  without  molestation,  then  the  last  gift  is  irrevocable. 

Q.  2.  If  the  assignor,  during  the  time  he  retained  the  property  in 
liis  hand,  transferred  a  part  of  it  to  another  person  by  deed  ot  gift, 
and  put  him  (the  latter  donee)  into  possession  of  the  gift^  and  again 
dispossessed  him  there-from.  In  this  case,  can  the  latter  donee  bring 
an  action  against  the  donor  for  the  gift  in  virtue  of  the  deed? 

^    ,.       R.     2.    Under  the  circumstances   stated^  the  latter 

An  action  for  di8<* 
possession   will  lie     donec  is  authorised  to  sue  the  donor  to  obtain  poases- 

the  donorr  *^*°"  ^^^^  0^  ^^®  &^»  ^^^  ^^^  douor  is  bound  to  satisfy 
his  claim. 

Q.  3.  The  former  assignee,  on  the  death  of  the  assignor,  having 
performed  the  acts  required  in  the  deed  of  assignment,  claims  the  pro- 
perty occupied  by  the  latter  donee  ;  in  this  case,  is  the  assignee  en- 
titled to  such  property  ? 

And  a  donee  in  R.  3.  Supposing  the  assignor  to  ha-ve  bestowed 
not**  aJ^wfuble  to  immovable  or  other  property  which  he  had  in  his  own 
a  previous  assignee,  ^^ggggioj^  to  another  person,  and  to  have  put  the 
donee  into  possession  of  it,  then,  on  the  death  of  the  assignor,  the 
assignee  cannot  legally  sue  the  latter  donee  for  the  property.  Should 
the  assignee  have  fulfilled  the  injunctions  prescribed  in  the  deed,  he  is 
entitled  to  the  assignor's  whole  property,  excepting  that  part  which 
was  given  to  the  latter  donee. 

Q.  4.  A  person  having  made  a  gift  of  his  real  and  personal  pro- 
perty  to  another,  executed  a  deed  to  that  eflfect.  In  this  case,  is  he 
(the  donor)  competent  to  retain  the  gift  in  his  own  possession  for  the 
period  of  fifteen  or  twenty  years  ? 

A  gift  cannot  be  R.  4.  The  donor  is  incompetent  to  keep  the  gift 
ffltfthedoaw!     in  his  own  possession.    This  is  a  received  maxim. 
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Calmitta  Court  of  Appeal.  March  8rd,  180S.  Oobmd-rim  Miirm 
renoMKiBkarMl  Suial^-^UBm.  H.  L.  Vol.  II.  Ch.  8,  Omo  1. 
pp.  207—208. 

Q.  A  widow  of  the  fourth  class  who  had  no  son,  having  reaerted 
some  immovable  property  left  b  j  her  husband  for  her  own  matnto^ 
nance,  disposed  of  the  remainder  by  a  deed  of  gift  in  favour  of  her 
husband's  brother's  sons,  her  own  daughter's  son  being  present  at  the 
time,  and  not  objecting.  Fifteen  years  after  the  gift,  she  sold  the 
property  (whieh  had  been  already  given)  to  a  stranger,  and  the  deed 
of  sale  was  attested  by  her  daughter's  son.  In  this  case,  which  of 
these  transactions  should  be  upheld  ? 

Priir  dSt  HtrM'  ^'  '^  ^^^7  ^  inferred  that  the  donor's  daughter's 
f^^h»"a!r!bMM  ^^  consented  to  the  gift,  from  his  making  no  ob- 
ofSftMijwa.  jection  at  the  timci  or  during  the  period  of  fifteen 

years  subaequently  to  the  gift.  The  gift,  therefore,  should  be  consi- 
dered valid  and  binding.  The  sale  which  was  witnessed  by  the  daught- 
er's son  cannot  be  considered  complete,  for  there  existed  no  right  in 
the  widow  over  the  property  sold.  Both  gift  and  sale  are  tii«  means 
of  the  etclnetion  of  property.  Here  the  first  aet,  in  other  words,  the 
gift,  shaB  prevail. 

Authorities : — 

The  following  are  the  texts  of  Nababa,  KXtvatana,  and  Vrihas- 
rATi:-^*'Ifamatt^  having  bailed  or  pledged  a  thing  to  one  person, 
pledge  or  sell  it  to  another,  the  first  act  shall  prevail."  ''  In  all  (^her 
contested  matters,  the  latest  act  shall  prevail ;  but  in  the  case  of  a 
pledge,  a  gift,  or  a  sale,  the  prior  contract  has  the  greatest  force." 
Maon.  H.  L.  Vol.  II.  Ch.  II.  Case  25,  p.  315. 

Q.  A  landed  proprietor  sold  his  estate  to  the  plaintiff's  father,  and 
he  executed  A  deed  of  sale  for  the  same  in  the  purchaser's  favour; 
butt  when  the  sale  was  contracted,  the  estate  was  under  a  mortgage, 
on  which  aooount  the  seller  was  unable  to  deliver  the  property  sold 
into  the  purchaser's  possession.  Five  yearn  after  the  transactioBr  th« 
vender  sold  the  same  estate  to  the  drfendant,  and,,  having  redeemed 
the  mortgage  with  the  purchase  money,  delivered  it  to  the  defendant 

77 
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(the  second  vendee,)  who  is  still  in  possession  of  the  estate.  In  this 
case,  will  the  property  in  question  revert  to  the  first  purchaser,  or  will 
it  remain  with  the  second  one  ? 

A  laifi  of  mortoig.     ^*    ^^  *  person  having  sold  his  lands  to  one   indivi- 
^^I'^wam'"  AvlbI,  again  sell  the  same  property  to  another  person, 

piete  on  discharging     the  first  purchaser  is  entitled  to   the  property.  This 
is  consistent  with  the  general  opinion.* 

Zillah  Chiitagong,  July  &Oth,  1813.  Migan  DAs,  versus  Madan- 
mohan  and  others. — Macn.  H.  L.  Vol.  II.  Ch.  II.  Case  II.  p.  SOS. 

C&SO  ^^  ^^  ^^^^  ^^^^  ^y  Messrs.  Colebrooke  and  Stewart, 

bearing  on  the  vya-  Judges  of  the  Sudder  Dewanny  Adawlut,  that,  ac- 
cording  to  the  law  as  current  in  MUhuA,f  a  verbal 
mortgage  of  immovable  property  for  a  period  of  ten  years  is  valid, 
prbvided  such  property  remain  in  the  hands  of  the  mortgagee. — Siim 
Singh  versus  Musst.  Umraoti.  gSth  July  1813.  S.  D.  A.  Bep. 
Vol.  II.  p.  74. 

Qg^Qg  I.    A  verbal  gift  by  a  Hindu,  who  was  upwards  of 

bearing  on  the  rjA-     eighteen  years  of  age>  made  the  day  before  his  death, 

he  being  at  the  time  in  full  possession  of  his  senses^  is 

held  to  be  valid. — Gosdin-chdnd  KabirAj  versus  MusaL   KrUhna-mani 

and  another.    8th  July  1836.     S.  D.  A.  Eep.   Vol.  VI,  p.  77. 

II.  According  to  the  law  as  current  in  Miihild,  a  verbal  gift  of  immo- 
vable property  is  invalid,  where  the  donee  has  never  been  in  the  pos- 
session of  property  .f — Ibid. 

*  "  In  all  other  contested  matters,  the  latest  act  shaU  prevaU  ;  hut,  in  the  case  of  a 
pledge,  a  gift,  or  a  sale,  the  prior  contract  has  the  greatest  force.'*  It  may  be  objected 
that,  according  to  this  doctrine,  the  first  sale  ahould  be  avoided  by  the  mortgage,  tnm  its 
having  been  made  previously  to  the  sale.  The  meaning  of  the  text,  however,  ia  thut  where 
a  person  mortgagee  his  property  for  a  valuable  consideration  to  one  person,  and  mortgages 
the  tame  property  to  another,  the  first  mortgage  shaU  hold  good  ;  bnt  in  a  case  where 
a  man  mortgages  his  property,  and  subsequently  makes  a  sale  of  the  same  properly,  the 
latest  contract  will  have  superior  force,  on  the  satisfaction  of  the  debt  for  which  the  pro- 
perty was  mortgaged  :  in  other  words,  that  a  prior  pledge  shaU  avoid  a  snbaeqnent  pledge; 
not  that  a  prior  pledge  shall  avoid  asubeequent  gift  or  sabeequent  sale. 

t  In  the  matter  of  verbal  gift,  &c,  there  is  no  difference  between  the  Bindu  law  cnr- 
rent  in  MithUd  and  that  in  Bengal. 
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SECTION   1.— ON  UNFIT  GIFTS. 

{That  is  on  gifts  and  other  transfers  of  property  inalienable.) 

Inalienable  things  enumerated  by  Vrihaspati,  Katyayana,  Naaada^ 
and  Daksha,  are  as  follows : — 

Vrihaspati:— "The  prohibition  of  giving  away  is  declared  to  be 
eight-fold:  a  man  shall  not  give  joint  property^  nor  his  son,  nor 
his  wife^  nor  a  pledge,  nor  all  his  wealth,  nor  a  deposit,  nor  a  thing  bor- 
rowed for  nse,  nor  what  he  has  promised  to  another/' — Coleb.  Dig. 
Vol.  II.  p.  98. 

Kattatana:— ''A  wife,  or  a  son,  or  the  whole  of  a  man's  estate 
shall  not  be  given  away  or  sold  without  the  assent  of  the  persons  in- 
terested ( a )  he  must  keep  them  himself;  but»  in  extreme  necessity, 
he  may  give  or  sell  them ;  otherwise,  he  must  attempt  to  do  no  such 
thing :  this  has  been  settled  in  codes  of  law.''* — Jbid.  p.  105. 

(a)  ^'Without  the  assent  of  the  persons  interested,'' — that  is,  of 
son,  wife,  kinsmen,  and  so  forth. — Ibid,  p.  1 06. 

NXrada: — ''What  is  bailed  for  delivery,  what  is  lent  for  use,  a 
pledge,  joint  property,  a  deposit,  a  son,  a  wife,  and  the  whole  estate 
of  a  man  who  has  issue  living,  the  sages  have  declared  inalienable  even 
by  a  man  oppressed  with  grievous  calamities,  and  (of  course)  what  has 
been  promised  to  another." — Ibid.  p.  97. 

Narada,  forbidding  (such  a)  gift  or  sale  even  in  extreme  distress  would 
contradict  KatyXyana.  Therefore,  in  the  utmost  distress,  a  son  and 
the  rest  may  be  given  away,  with  the  assent  of  the  persons  interested  : 
but  even  in  such  circumstances,  the  gift  may  not  be  made  without 
their  assent.     Such  is  the  demonstrated  rule. — Ibid.  p.   106. 

A  son  is  also  given  for  the  purpose  of  adoption ;  (this  being  done) 
as  an  act  of  duty  to  relieve  the  adopter's  distress  arising  from  the  want 
of  male  issue,  no  penalty  is  incurred. 


*  In  this  text  of  KIttatana  the  gift  or  sale  of  a  son  or  wife,  without  the  assent  of 
the  parties  interested,  and  without  extreme  necessity,  is  forbidden :  it  is  not  said  that  the 
gift  or  sale  is  void.^Coieb.  Dig.  Vol.  11,  p.  105. 
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The  assent  (required)  is  (foand  in)  the  want  of  opposition ;  for  it 
is  a  rule  that  not  to  forbid  is  to  assent.'*' — Coleb.  Dig.  Vol.  II.  p.  106. 

Daksha  : — ^*  Joint  property,  deposits  for  use,  bailments  in  the  form 
called  Nyita,  pledges,  a  wife,  her  property,  deposits  for  delivery,  bail- 
ment (in  general^)  and  the  whole  of  a  man's  estate,  if  he  hare  issne 
alive,t  are  things  which  the  learned  have  declared  inalienable,  ewm 
in  times  of  distress  :  the  man  who  gives  them  away  is  a  fool,  imd  must 
expiate  (the  sin)  by  penance.'' — Coleb.  Dig.  Vol.  II.   p.  106. 

Here  nine  things  are  declared  inalienable ;  bat  a  son  is  not  men- 
tioned :  including  a  son,  ten  things  (and  persons)  may  not  be  given. 
Vbihasfati  declares  the  prohibition  of  giving  away  to  be  eight-fold; 
though  deposits  may  be  considered  as  comprehended  in  this  text  mder 
the  term  **  nyhsa,^*  still  female  property  is  not  included  in  that  text ; 
and  what  is  promised,  not  included  by  NIrada  (in  the  number  of 
eight  unalienable  things,)  is  included  in  that  number  by  YRiHAffiPATi. 
On  this  mutual  contradiction  Chanieshwara  remarks :  '^  It  is  not  im- 
plied, that  the  enumeration  of  inalienable  things,  as  delivered  by 
other  sages,  is  curtailed  by  what  each  himself  declares*''  Consequent- 
ly where  nine  things  are  (declared)  inalienable,  it  is  true  of  tight  ; 
and  if  ten  or  eleven  things  be  so,  the  same  is  affirmed  of  nine  or  eight. 
Coleb.  Dig.  Vol.  II.  p.  110. 

Although  it  is  said  by  Daksha  that  Stri-dhan  is  inalienable  even  in 
the  time  of  distress,  yet  according  to  the  texts  of  the  other  sages,  it 
has  been  established  that  the  husband  is  competent  to  take  hia  wife's 
Stri'dhan  and  to  make  a  sale  or  the  like  of  the  same,  in  the  time  of 
distress.     See  the  Chapter  treating  otSirUdhan. 

*  Therefore  the  gift  of  a  son  under  tiie  age  of  fi^e  years  may  be  Talid  ;  and  it  ap- 
pears that  donations  may  have  force  even  without  the  assent  (of  the  penoos  intsicstsl) 
Coleb.  Dig.  VoL  IL  p.  106. 

The  gift  of  a  son  should,  however,  be  according  to  the  text  of  Vashisbta  . — '^  A  mo 
formed  of  seminal  fluids  and  of  blood  proceeds  from  his  father  and  mothert  as  an  ellect 
from  its  cause  :  both  parents  hare  power  (for  just  reasons,)  to  gire,  to  aell,  or  to  deMit 
him,  but  let  no  man  give  or  accept  an  only  son,  since  he  must  remain  to  raise  up  a  pro- 
geny for  (the  obsequies  oO  ancestors.  Nor  let  a  woman  give  or  accept  a  son,  nnles  with 
the  assent  of  her  lord."  See  Coleb.  Dig- VoL  11.  p.  108.  Sea  also  the  chapter  treating 
of  adoption. 

t  "If  there  be  issue  alive.'*— if  there  be  a  son,  grandson,  or  great-grandson,  who 
have  equal  dominion  (over  the  property.)  it  is  ordained  by  Ni^aADA  and  many  other  t^ges 
that  the  whole  of  a  raan*8  estate  may  not  be  given  away,  and  if  any  person,  tfaoo|^  ha  ham 
issue  living,  do  give  away  bis  whole  estate,  he  shall  be  fined.— Coleb.  Dig.  VoL  II.  p.  111. 
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Rbmabk  ^^^  lawyers  of  Bengal  hold  that,  of  things  inalie- 

nable»  the  alienation  of  some  of  them  is  invalid,  and 
that  of  the  rest  is  valid.  That  is  to  say,  gifts  unfit  by  reason  of  the 
want  of  proprietary  right,  are  necessarily  null  and  void ;  but  that  gifts 
unfit,  becaose  they  are  prohibited  by  general  rules,  may  be  valid, 
though  tiie  alienation  thereof  is  immoral  or  moral  according  to  spe- 
cial circumstances.*    They  are  as  follows : — 

VvavaflUia^  361.  The  alienatio  n  of  deposits  £6r  delivery 
*  or  use,  biylments  in  the  form  of  nydsa^  pledges^ 
things  borrowed  for  use,  and  without  a  legal  cause  the  aliena- 
tion of  joint  property  exceeding  one's  own  share,  and  of  Stri- 
dhan  without  distress,  are  invalid. 
Because  of  the  want  of  proprietary  right. 

,        m^^^      !•    Manu  : — "  A  contract  made  by  a  person  intoxi- 
^*    cated,  or  insane,  or  grievously  disordered*  or  wholly 
dependent^  by  an  infant,  or  a  decrepit  old  map,  or  by   a  person  with- 
out authority,  is  utterly  null.''— Coleb.  Dig.  Yol.  II.  p.  193. 

IL  JXevTAVALKYA:— ''A  contract  made  by  a  person  into]pcated 
or  insanit,  or  grievously  disordered,  or  disabled,  by  an  infant,  ojt  a  man 
agitated  by  fear  or  the  like,  or  by  a  person  without  authority,  is  utter- 
ly null."— /Krf. 

ViTAVAStlm.'^  362.  The  gratuitous  gifl  of  a  wife  and  son 
without  (their)  opposition,  and  the  gratuitous 
alienation  of  the  whole  of  one's  own  share  in  the  joint  proper- 
ty, and  of  his  sole  estate  if  he  have  issue  alive,  are  valid  but 
immoral. 

*  Mr.  Cofebrcx^e  ai^:—'' Law/en  of  Bengal  hold,  tlut  sa  wifit  gift.  (<mI^>  to 
which  clus  this  of  undivided  property  belongs,  is  immoral,  and  eran  punishable,  but  not 
▼Old,  nor  Toldable.  (See  Str.  H.  L.  Vol.  II.  p.  420.)  There  appears,  howerer,  exoeptiona 
to  this  rule.  It  has  been  shown  that  alienation  by  a  man,  of  the  property  in  whicb  he  haa 
no  proprietary  right;— such  as  deposits,  &c.  whieh  are  comprehended  in  the  elaas  of  giffcs 
unfit,  is  necessarily  Toid:  this  has  been  maintained  by  the  learned  gentleman  himseK  (See 
8tr.  H.  L.  Vol.  II.  p.  421)  while  on  the  other  hand  the  alienation  of  one's  sole  property 
orim  share  in  the  joint  estate,  for  legal  causes  and  of  his  wtfe*t  4l^t'-«CIUii  in  distress,  is 
b0l4  to  be  both  moral  and  valid. 
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SECTION  II.—ON  FIT  GIFTS. 

(TAai  ii,  m  gifu  or  other  trmuiert  ofproptrt^  aBenaUe.) 

These  are  enumerated  by  Vrihabpati  : — **  A  man  may  give  wkat 
remaint  after  the  food  and  clothing  of  his  fimiiiy :  the  giver  of  more 
may  taste  honey  at  first,  but  shall  afterwards  fiud  it  poison.  Of  iMrases 
and  land,  acquired  by  any  of  the  seven*  modes  of  acquisition,  what- 
ever is  given  away,  should  be  delivered,  distinguishing  (land)  as  (it 
was)  left  by  the  father,  or  gained  by  the  occupier  himself.  At  his 
pleasure  he  may  give  what  himself  acquired.  A  pledge  must  be  dis- 
posed of  by  the  law  of  pledges,  (or  subject  to  redemption.)  Bat  of 
property  acquired  by  marriage,  or  inherited  firom  ancestors,  the  whole 
ought  not  to  be  alienated.  (But)  if  what  is  acquired  by  marrii^, 
what  has  descended  from  an  ancestor,  or  what  has  been  gained  by 
valour,  be  given  with  the  assent  of  the  wife,  of  the  co-heirs,  or  of  the 
king,  the  gift  has  validity/'— Coleb.  Dig.  Vol.  II.  p.   181. 

Katyatana  declares  what  may  and  what  may  not  be  given : — 
**  Except  his  whole  estate  and  his  dwelling  house,  what  remains  after 
the  food  and  clothing  of  his  family,  a  man  may  give  away,t  whatever 
it  be ;  otherwise  it  may  not  be  given/' — Ibid.  p.  133. 

Therefore, — 

,  364.  The  gift  or  other  alienation  of  that  por- 
vyavastlia.  tionofproperty  which  may  remain  after  the 
food  and  clothing  of  the  family,  is  neither  invalid  nor  immoral. 

VvAVAsthA^  ^^^'    "^^^  alienation  of  any  portion  of  one's 
property,  thereby  distressing  his  family,  is  im- 
moral though  valid. 

Because  in  such  case  it  is  inalienable,  and  the  mun- 
Keason.  tenance  of  the  family  is  an  indispensable  obligation. 


*  There  are  Mven  ▼irtuoua  means  of  acqniring  property:  succession,  occapaneyor 
donation,  and  purchase  or  exchange,  conquest,  lending  at  interest,  husbandry  or  oommerce 
and  acceptance  of  presents  from  respectable  men. — Manu. 

t  Consequently  the  whole  of  his  own  property  (except  his  dwelling  house)  that  remains 
after  the  food  and  clothing  of  his  femily,  a  man  may  gl?e  away  ;  such  will  be  the  seiiM  of 
th«  text.  **  The  whole"  is  here  mentioned  to  show  that  moTablea  and  immoTablet  are  sot 
distinguished.  **  His  own  ;'*  by  this  term,  deposits  and  the  like  are  excepted.^CotoU  Dig. 
Vol  II.  p.  134. 
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XTxrAiTMithA'^  ^^^'  ®^'  ^^  '^®  calamity  of  the  family  camiot 
be  got  over,  or  if  the  family  cannot  be  support- 
ed, or  indispensable  duties  cannot  be  performed  without  alie- 
nation of  the  whole  property,  even  that  should  be  done  by  the 
occupier,  and,  if  he  be  absent,  by  any  person  belonging  to  the 
family. 
Authority.    !•    The  text  of  Vyasa.    Ante,  p,  697. 

IL  But  if  the  &mily  cannot  be  supported  without  selling  the 
whole  immoYable  or  other  property,  even  the  whole  may  be  sold  or 
otherwise  disposed  of.— D^,  bhi.  p.  30. 

Vyavastha^  367.  if,  by  reason  of  being  unable  to  preserve 
or  manage,  or  of  any  other  justifiable  cause,  a 
woman  make  over  the  property  inherited  by  her  to  the  then  next 
or  superior  reversioner,  the  transfer  is  good  and  valid.  See  the 
VyavMthd  No,  43,  ante^  p.  58. 

Vyavaatha^  368.  Wherever  a  long  existing  usage  is  pre- 
valent, there  the  making  over  of  property  in 
conformity  to  that  usage  to  a  certain  heir,  to  the  disinherision 
of  the  rest,  assumes  the  character  of  a  fit  gift  and  is  held  to 
be  a  valid  one. 

Rbason  ^^'  usage  or  custom  is  a  branch  of  the  Hindoo  law, 

which,  wherever  it  obtains,  supersedes  the  general 
maxims  of  the  law.  See  the  Chapter  treating  of  usage.  Anie^ 
p.  314  etseque. 

Vyavastha/  ^^®*     ^  ^^^  ^^  principality  appears  to  be  in- 
divisible according  to  the  immemorial  custom 
of  the  country  ;  the  eldest  succeeds  to  the  entire  rdj  ;  unless 
he  be  unfit,  when  the  next  qualified  brother  would  succeed.* 

*  JaganJiidlh  and  Kripi'T^m  pcm^iU  assigned  six  reaaons  regarding  yaliditj  of 
tha  gift  of  the  entire  zemmdaree  of  Nuddea  by  the  reigning  rdOfdf  to  his  eldest  son.  The 
last  oi  which  reasons  is  that  **  a  principality  may  lawfully  and  properly  be  given  to  an 
eldest  son."  Sir  William  Macnaghten  says  :  **  The  last  reason  assigned  is  doubUees  oor- 
xect,  and  taking  azemiitd^ee  in  the  light  of  a  principality,  is  applicable,  and  wonld  alone 
bvre  ioilbed  to  legalise  the  transaction.  1.  principality  has  indeed  been  enumerated 
emong  things  impartible/'^Macn.  H.  L*   Vol.  I,  p.  7.    See  ante,  p.  556.  Note. 

78 


618  VYAVASTHXlDARPANA. 

AnfTinritir  ^'  ^^^  ^  manifest  from  the  words  of  Bdlmiki  put 
^ '  in  the  mouth  of  Mantkari  when  addressing  (queen) 
Koiiei.  ^^  It  is  not  that  all  the  sons  of  a  king  ei^oy  the  kindom :  one 
amongst  many  sons  is  vested  with  the  rdj,  (for)  if  all  the  sons  be  in 
(possession  of)  the  rdj,  great  disorder  shall  ensue ;  therefore,  spotless 
beauty,  kings  give  their  kingdoms  (respectively)  to  their  eldest  or  some 
other  well  qualified  of  their  sons,  which  eldest  sons  (respectively)  deliver 
their  kingdoms  entire,  to  their  eldest  sons,  not  to  their  own  brethren. 
Thus  your  son  shall  not  have  much  reverence,  but  as  a  helpless  one, 
shall  be  destitute  of  enjoyment,  nor  shall  be  longer  reckoned  a  member 
of  the  ever-enduring  royal  race.'' — Rim6yana,  Ajoddhyd-kanda. 

'^  But,  of  many  sons,  one  is  consecrated  to  the  empire.  If  all  were 
kings,  it  would  be  the  highest  injury.  Therefore,  spotless  beauty, 
kings  commit  the  affairs  of  government  to  their  eldest  sons,  or  to  others 
more  virtuous.  Doubtless  they  consecrate  to  the  empire  the  eldest  by 
birth  or  excellence,  and  never  commit  the  entire  kingdom  to  his  bro- 
thers.'^  After  commenting  on  these  texts  the  author  of  the  VtvAda- 
bhangarnava  puts  this  question ;  *'  May  not  the  middlemost,  or  other 
son,  be  inaugurated  ?''  and  himself  decides  it  thus  : — ''  Since  the 
eldest  son,  being  first,  cannot  be  passed  over,  his  consecration  is  direct- 
ed ;  but  if  he  be  vicious,  another  son,  who  is  virtuous,  may  obtain  the 
kingdom.''— Dig.  Vol.  II.  pp.  123,124. 

II.  '^  Among  all  the  sons  oilkshwaku^  the  first  bom  is  king  :  thou, 
son  of  Raghu,  art  first  born,  and  shalt  this  day  be  consecrated  to  the 
empire.  This  prescriptive  law  in  thy  family  thou  canst  not  now  reject.'* 
Rdmd^ana,  Ajoddhyd-k&nda. — Ibid.  119. 

In  the  succession  to  principalities  and  large  landed  possessions,  long  estaUished 
Kul^char  will  have  the  effect  of  law,  and  oonvey  the  property  to  one  son  to  the  ezda- 
sion  of  the  rest.  It  has  been  stated  by  Mr.  Colcbrooke,  in  a  note  to  the  Digest  (Vol  II. 
p.  119,)  that  the  great  posscsAions,  called  zemindareet  in  official  language,  are  considered 
by  modern  Hindoo  lawyers  as  trihatary  principalitiefl.— Macn.  H.  L.  Vol.  L   p.  IS. 

This  custom  by  which  the  succession  to  landed  estates  invariaMy  devolves  on  a  single 
heir,  without  a  division  of  the  property,  has  been  reoogniaed  and  declared  legal  by  Begn- 
lation  10  of  1800,  a  formal  enactment  was  not  perhaps  necessary  as  far  as  the  Hindoo  law 
is  concerned,  that  law  itself  providing  for  exception  to  its  general  mles,  declaring  that 
particular  customs  shall  supersede  the  general  law. — Note  to  the  Case  of  Mj  kMm€r 
Bi£adeb  Singhren\x8  Rdj<f  Ruder  Singh  Bdh^dur.  February  27tb,  1846.  S.  D.  A.  R. 
Vol.  VI.  p.  41. 
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Soffiie,  remarkmg  that  the  kingdom  of  Ajoddhyi  was  not  divided,  hold 
that  kingdoms  are  indivisible  on  the  authority  of  costomy  although  it 
be  not  exj^ressly  dedared  in  the  text  of  any  sage.*— Coleb.  Dig,  Vol.  II. 
p.  119. 

III.  When  Pandiu  retired  to  the  forest^  his  kingdom,  governed  by 
DhrUa-risltra^  fell  under  the  domination  of  Dwjodkann;  but,  re* 
covered  by  Bhima  and  his  brothers,  was  enjoyed  by  JudhUhthira,  and 
not  shared  by  his  brethren.-^/6uf. 

Therefore  a  kingdom  is  indivisible. — Ibid.  p.  120. 

rV.  Even  now  it  is  seen  in  practice,  that  entire  kindoms  are  seve- 
rally held  by  one  prince,  although  he  have  brothers.*— /ftt^/.  p.  119. 

y .  If  a  king  give  the  whole  of  his  dominions  to  his  eldest  son 
qualified  fbr  the  empire,  although  his  other  sons  be  void  of  oflfSbnce, 
the  gift  is  valid,  provided  it  be  the  act  of  a  prince  neither  insane  nor 
otherwise  disqualified;  for  it  is  done  in  conformity  with  the  practice 
of  former  kings  (as  shown  in  sacred  and  popular  histories,)  without 
o£Eence  on  the  part  of  the  other  sons  or  of  their  father.  Thus  Dosha' 
raiha  intended  to  commit  his  kingdom  to  RAma,  in  the  presence  of 
VaskUhtha  and  many  other  sages,  and  in  the  presence  of  the  citizens 
at  large,  although  Bharaia  and  his  other  sons  were  faultless;  but  after- 
wards, excluding  Rama  and  the  rest,  he  gave  his  kingdom  to  Bharaia, 
as  a  boon  to  Koikei. — Ibid.  pp.  118,  119. 

QL  Can  a  person,  having  a  son,  a  daughter,  and  a  wife,  sell  his 
whole  ancestral  landed  estate  to  a  stranger?    ' 

B.  If  a  father,  having  a  son  and  other  heirs,  sell 
tiw** Tw»wl5ow.  ^^®  entire  patrimonial  immovable  property  withojat 
ablA  nnder  wb«t  their  consent,  or  without  extreme  necessity,  such  as 
circuinatMiceB.  ,  ,       •         ,  *       .*  «    •    • 

to  render  the  sale  necessary  for  the  purpose  of  the 

SEUBoily  support,  the  sale  is  void  and  illegal ;  but  under  such  necessity 
the  act  is  allowable.  This  opinion  is  conformable  to  the  Vtvida-chinld- 
maui,  Ftvdda-ralnAkara,  Vtvada-chaMdra,  and  other  authorities. 

Authorilies : — 

KiTrXTANA : — '*  A  wife  or  a  son,  or  the  whole  of  a  man^s  estate 
sbiil  not  be  given  away  or  sold  without  the  assent  of  the  persons  in- 

•  Thi8 digression  is  not  altogether  misplaced;  for  the  great  poaseations,  called  25e- 
mindarees  in  official  language,  aro  considered  by  modem  Hindoo  lawyers  as  Iribatary 
principalities.— Ck>lebrooke*s  Note.    Dig.  ToL  Ho  p.  110. 
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terested ;  he  must  keep  them  himself;  but  in  extreme  necessity^  he 
may  give  or  sell  them  with  their  ai$eni ;  otherwise  he  must  attempt 
no  such  thing :  this  has  been  settled  in  codes  of  law.  Except  his 
whole  estate  and  his  dwelling-house,  what,  remains  after  the  food  and 
clothing  of  his  family,  a  man  may  give  away,  whatever  it  be,  whether 
fixed  or  movable ;  otherwise  it  may  not  be  given.*' 

If  the  sons  and  the  family  cannot  be  supported  without  selling  the 
whole  real  estate,  or  if  the  father,  reserving  such  portion  as  may  suffice 
for  the  maintenance  of  the  family,  sell  the  entire  patrimonial  landed 
estate,  the  sale  is  good  and  legal. 

Ddya-bhaga  : — ''  But  if  the  family  cannot  be  supported  witbont  sel- 
ling the  whole  immovable  and  other  property,  even  the  whole  may  be 
sold,  or  otherwise  disposed  of.'' 

iTillah  Nuddea.  May  12th.  1817.— Macn.  H.  L.  Vol.  II.  Ch.  II. 
Case  S3,  p.  312. 

See  also  Macn.  H.  L.  VoL  II.  Ch.  8.  Cases  4,  9,  and  44 ;  and  Ch.  II. 
Cases  2,  9,  and  21.  Ante,  pp.  60,  61,  62,  68,  68,  575,  676&  615. 

Cases  I*  Biihwa-ndth  Duit  versus  Durgi-pra$6d  Roy 
bciring<mtl»ovy|-  and  Shib-chandtr  Roy.  S.  C.  4M.  July  1815.  East's 
36^  Notes,  No.  34.  ArUe,  p.  409. 

II.  Ram-chander  Sarma  versus  Gangi-gobind  Banetjea  Ilth.  Feb- 
ruary 1826.— S.  D.  A.  R.  Vol.  IV,  p.  117.  Ante.  p.  75. 

Cases  ^*    ^^  ^^^  ^^^  ^^  Bir  Indra-n&riyan  Choudhuri  and 

^W  nS.  3m7*"  another  versus  Satya-bhdmi  Debya  and  another,  it 
was  held  that  by  the  Hindoo  law,  as  current  in  Ben- 
gal, the  gift  by  a  widow  of  the  property  derived  from  her  late  hus- 
band to  her  daughter  (being  the  next  in  succession)  and  her  daughter's 
husband  is  valid*.    6th  of  August  1835.— S.  D.  A.  R.  Vol.  VI,  p.  86. 

II.  In  the  case  of  Jadu-mani  Debi  versus  Sarodd-proeanna  Mooker* 
jea  and  others,  it  was  held  by  the  Supreme  Court  that  a  conveyance 
for  good  consideration  by  a  Hindoo  female  of  her  share  in  the  joint 
family  estate,  inherited  by  her  from  her  son,  with  the  consent  Ka\  in 
favour  of  the  next  heir  then  living,  is  a  disposition  permitted  by  Hindoo 
law.*  21st.,  of  November  1856.— Bulnois,  Vol.  I.  No.  2.  pp.  120—136. 

*  See  Ante,  pp.  108^109. 
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SECTION  II.— ON  IRREVOCABLE  OR 
VALID  GIFTS. 

VufiirASthfii'^  376.  What  is  paid  as  wages  (a,)  as  the  price 
of  goods,  as  a  nuptial  gift  or  gratuity,  for  plea- 
sure (b,)  as  an  acknowledgment  to  a  benefactor  (c,)  from  affec- 
tion, iavour,  or  friendship  (d,)  or  as  a  present  through  regard 
to  a  worthy  man  (e,)  is  irrevocable. 

A  -Hi  'M^TT  ^'  Things  once  delivered  on  the  following  eight  ac- 
^*  counts  cannot  be  resumed,  as  wages,  for  pleasure, 
as  the  price  of  the  goods  sold,  as  a  nuptial  gift  to  a  bride  (or  her  fa- 
mily,) as  an  acknowledgment  to  a  benefactor,  as  a  present  to  a 
worthy  man,  from  natural  aflPection,  or  from  friendship. — Vrihasfati. 
Coleb.  Dig.  Vol.  II.  p.  174. 

11.  They  who  know  the  law  of  gifts  declare  that  things  once  de- 
livered as  the  price  of  goods  sold,  as  wages,  for  pleasure,  from  natural 
affection,  as  an  acknowledgment  to  a  bene&ctor,  as  8  nuptial  gift  to  a 
bride  (or  her  fiamily,)  and  through  regard,  cannot  be  resumed.— Na- 
KADA. — Ibid.  p.  175. 

(a)  ''  As  wages :" — as  a  recompense  paid  for  work  performed. 
Revenue  is  paid  to  the  king  as  wages,  or  as  the  price  of  the  produce 
of  land,  because  he  has  an  interest  in  the  soil.  EatyXtana  describes 
wages  as  follows  : — "  Where  a  reward,  offered  for  the  recovery  of  pro- 
perty missing,  is  received  for  discovering  it,  the  gift  is  considered 
(a  payment  of)  wages.— TMcf.  pp.  174,   177,  178. 

(b)  "  For  pleasure  :^ — for  the  gratification  of  seeing  dancers,  and 
the  like.  What  is  given  to  a  wife  on  the  second  marriage  of  her  lord, 
appears  to  be  given  for  pleasure,  for  the  former  wife^s  consent  to  the 
husband's  espousal  of  another  affords  him  pleasure.  This  and  other 
cases  may  be  understood  according  to  circumstances:  in  all  instances 
pleasure,  (and  gratification,)  may  be  supposed  (to  influence  the  gift.) 
iKrf.pp.    174,177. 

(c)  *'An  acknowledgment  to  a  benefactor  :'' — ^in  return  for  benefits 
received :  so  Eattayana  : — '^What  is  received  for  relieving  a  man  from 
apprehension  of  danger,  for  saving  him  from  actual  peril,  or  for  pro- 
moting a  matter  in  which  he  was  interested,  is  an  acknowledgment  to 
a  benefactor. — Ibid.  pp.  174,  178. 
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(d)  "  From  aflfection  •/' — ^towards  sons  and  the  rest ;  "  firomfavoor :" — 
to  servants  and  the  rest ;  '<  from  kindness :'' — ^to  a  friend. 

(e)  ''Worthy'' — may  be  interpreted  the  state  of  worthiness ;  what 
is  given  to  a  stranger  endned  therewith^  though  no  benefit  should  have 
been  received  from  him,  (is  a  present  to  a  worthy  man,)  or»  a  preaent 
to  a  worthy  man  may  intend  a  gift  for  religious  purposes,  not  mention- 
ed by  NXrada,  because  he  had  premised  dvil  donations.  ("  In  dvil 
affairs,  the  law  of  gift  is  four-fold.'')  It  should  not  be  objected,  that 
presents  for  religious  purposes  are  (subject  to)  civil  cognisance  ;<dae 
how  could  the  king  compel  delivery  ?  The  gift  alone  is  religions ; 
delivery  is  a  matter  of  civil  (cognizance.)  Then  (the  law  concerning) 
what  may  not  be  given  and  the  like,  should  be  admitted  in  the  case  of 
gifts  for  religious  purposes  ? — Coleb.  Dig.  Vol.  II.  p.  175. 

Vvftvastha^  377.    In  the  case  of  wages,  should  an  exces- 
sive amount  be  promised  by  a  man  in  extreme 
distress,  it  should  not  be  delivered. — Ibid.  p.  79. 

''  But  if  the  reward  be  thus  offered : '  I  will  give  all  my  property  to 
him  who  saves  me  from  this  danger  to  which  my  life  is  exposed,'  it 
shall  not  be  so  (given.)" — Ibid.  p.  178. 

Danger  of  life  is  mentioned,  to  denote  extreme  distress. — Ibid.  p.  179. 

VvAwuitliii^  ^^^'  ^^  ^^''  ^^^^^  ^  '°^^'^>  during  a  confla- 
gration^ or  during  the  sickness  of  his  son,  or 
the  like,  promise  all  his  wealth  to  the  person  who  shall  save 
him,  that  promise  is  not  valid  ;  but  it  is  reasonable  that  the 
gift  should  be  great  in  proportion  to  the  benefit  conferred. 
Ibid.  p.  179. 

Vvftvaatlift^-  ^'^^'  ^*  ^^®*  ^^^  ^^  considered  that,  the  re- 
sumption  of  an  excessive  gift  being  shown  where 
it  has  been  promised  but  not  delivered,  the  donor  has  an  equal 
right  to  recover  it,  even  though  it  have  been  actually  deliver- 
ed.—iJw?.  p.  179. 

If  any  litigant  party,  being  distressed,  should  in  any  instance,  pro- 
mise, or  actually  give,  an  accessive  fee  to  an  umpire,  the  excess  above 
the  sixth  part  of  the  value  in  dispute  may  be  resumed ;  deducting  s 
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sixth  part  (of  that  value)  from  the  amount  promised  (or  paid^)  he  may 
recover  the  remainder  even  through  the  intervention  of  the  king. 
Ibid.  p.  179. 

Tins  is  intimated  by  Jindta^vdhana  (in  the  Dd^a^hhiga^  and  Baghu^ 
nandmnm  who  in  explaining  the  text  of  Ei^TTATAKA  respecting  wealth 
acquired  by  tdenoey — "  What  has  been  received  as  a  gift  from  a  pupil^ 
as  a  gratuity  for  the  performance  of  a  sacrifice,  as  a  fee  for  answering 
a  question  in  casuistry,  for  ascertaining  a  doubtful  point  of  law,'' — men- 
tion the  sixth  part  or  the  like,  which  is  received  for  well  ascertaining 
(the  point  referred  by)  litigant  parties,  who  apply  for  an  explanation 
of  thelaw.— JWrf.  pp.  178, 180. 

The  mention  of  these  irrevocable  gifts  is  intended  to  show  the  mo- 
tive of  donation.  In  these  gifts  it  should  not  be  distinguished  whe- 
ther the  property  might,  or  might  not,  be  given  away :  but  pleasure, 
as  a  motive  ol  donation,  must  be  understood,  with  an  exception  to 
lust  and  the  Kke.— Coleb.  Dig.  Vol.  II.  p.  177. 
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SECTION  IV,— ON  VOID  GIFTS. 

Vvavastha^-  380.  What  has  been  given  by  a  man  agitated 
with  fear,  anger,  last,  grief,  or  by  {tke  pain  of) 
an  incurable  disease  ;*  by  one  intoxicated,  insane,  diseased,  or 
by  one  not  in  the  natural  state  of  mind,  or  as  a  bribe,  or  in 
jest  or  in  sport,  or  by  mistake,  or  through  any  fraudulent  prac- 
tice, or  by  a  minor,  an  idiot,  a  person  not  his  own  master,  by 
an  outcast,  or  in  consideration  of  work  unperformed,  or  to  a 
bad  man  mistaken  for  a  good  one,  or  by  one  extremely  old, 
grievously  disordered,  or  without  authority,  or  in  excessive  joy, 
or  for  an  illegal  act,  is  void  or   ungiven. 

A  4-1*  -rl'Hr  ^'  What  has  been  given  by  men  agitated  with  feir, 
^*  anger^  lost,  grief;  or  (the pain  c/  ) an  incoraUe disease 
(a.)  or  as  a  bribe  (b,)  or  in  jest  (c,)  or  by  mistake  (d,)  or  through 
any  firaudnlent  practice  (e,)  must  be  considered  as  uneven ;  so  must 
any  thing  given  by  a  minor  (f,)  an  idiot  (g,)  a  (slave  or  other)  person 
not  his  own  master  (h,)  a  diseased  man  (i,)  one  insane  (j,)  or  intoxi- 
cated, or  by  an  outcast  (k,)  or  inconsideration  of  work  unperformed 
(1.)— NiaADA*     Vide  Coleb.  Dig.  Vol.  II.  p.  181. 

II.  Though  (generally)  his  own  master,  what  a  man  does  while 
disturbed  from  his  natural  state  (of  mind,)  the  wise  have  declared  not 
done,  because  he  is  not  (then)  his  own  master. — ^NXbada*  Ibid. 
pp.  182.  183. 

•  Men  agitated  with  fear,  anger,  lust,  grief ,  or  pain,  are  five  (whose  minds  are) 
disturbed  from  their  natural  state  ;  as  is  remarked  by  Vafckaspaii  Misra,  CAo^issAvani, 
VdchaspaU  Ehatt^ch<£rjya^  and  fAavodeva,— Coleb.    Dig.  VoL  IL  p.  182. 

In  cases  of  fbar  and  compulsion.,  the  man  is  not  guided  solely  by  his  own  will,  but 
solely  by  the  will  of  another.  If,  terrified  by  another,  he  give  his  whole  estate  to  any 
person  for  relieving  him  from  apprehensions,  his  mind  is  not  in  its  natural  state.  In  the 
case  of  a  man  agitated  by  anger  or  the  like,  he  is  not  a  person  who  disoriminatas  ^rtiat 
may  and  may  not  be  done.  But  after  recovering  tranquility,  if  he  give  any  thing  in  the 
form  of  a  recompense,  the  donation  is  valid.— Coleb.  Dig.  Vol.  II.   p.  188, 

What  is  extorted  by  Ibrce  is  likewise  considered  as  ungiven,  according  to  the  text  :— 
What  is  given  by  force,  what  is  by  force  enjoyed,  by  force  caused  to  be  written;  and  aU 
other  things  done  by  force,  Manu  has  pronounced  void,— Coleb.  Dig.  Vol.  U.  p.  20L 
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III.  But  what  shall  be  given  ignorantly  to  a  bad  man,  called  a 
good  oue  (n^)  or  for  aa  illegal  act,  must  be  considered  as  ungiyen. 
Narada.— Coleb.  Dig.  Vol.  II.  p.  200. 

(a)  **  Agitated  by  pain ;" — afflicted  with  an  incurable  disease :  so 
Figyaneshwara.  Others  explain  ''  agitated  by  pain," — afflicted  with  a 
distemper  which  destroys  sense,  as  a  complicated  marasmus  or  the 
like.— /Wrf.  pp.  191,  192. 

(b)  *'  Bribe  ;'^ — is  thus  described  by  KatyXyana  :  *'  Whatever  is  re- 
ceived for  giving  information  of  a  thief  or  a  robber,  of  a  man  violating 
the  rules  of  his  class,  or  of  an  adulterer,  for  producing  a  man  of  de- 
praved manners  (ready  to  commit  thefts  or  other  crimes,)  or  for  pro- 
curing a  man  to  give  false  testimony,  that  is  all  denominated  (bribe) 
or  (given  on  illegal  consideration :)  the  giver  shall  not  be  fined ;  but 
an  arbitrator  or  intermediate  person,  (receiving  a  bribe,)  shall  be  held 
gmlty."— 7Wrf.  p.  194. 

(c)  *'  In  jest  ;'* — by  words  expressing  donation,  but  without  the  in- 
tention of  giving. — Ibid'  p.  181. 

What  is  given  as  a  bribe,  or  in  jest,  is  a  mere  delivery,  or  a  gift  in 
words  only ;  there  is  no  volition  vesting  property  in  another.  Jbid,  p.  183. 

(d)  "  By  mistake-/' — delivering  to  one  what  was  to  be  delivered  to 
another,  or  delivering  one  thing  instead  of  another  which  was  to  be 
given;  as  gold  instead  of  silver  which  should  have  been  given,  or  any 
thing  delivered  to  a  Shudra  instead  of  a  Brihmana  to  whom  it  should 
have  been  given,  the  gold  and  the  Sktidra  are  not  (the  thing  and  the 
person)  really  intended,  namely  silver  and  Brahmana.  Ibid*  pp.  181,183. 

(e)  "Through  any  fraudulent  practice ;" — inadvertently,  and  the 
like:  so  Vachaspati,  Bhavadeva  and  the  author  of  the  Prakdsha, 
i6id.  p.  181. 

(f)  "A  minor/' — one  who,  from  nonage,  is  unable  to  decide  what 
should  or  should  not  be  done. — Ibid* 

(g)  **  Idiot;'' — naturally  incapable  of  distinguishing  right  from 
wrong :  a  fool.  According  to  its  etymology  from  the  verb  muh  ( to  e 
stupid  or  want  sense,)  murha  signifies  stupid  or  foolish;  and  thence 
may  signify  unknowing :  consequently,  where  a  man  gives  any  thing 
ignorantly,  the  gift  is  void,— /6irf,  pp.  181 — 187. 
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(h)  ''  A  person  not  his  own  master;" — a  sou,  slave,  or  the  like  : 
So  Vdchaspati  Mlsra,  ChandesAwara,  Shavadeva^  and  Vdchaspati  Bka- 
ttichdrjya.  By  which  it  is  denoted,  that  their  meaning  is  this  :  a  gift 
made  by  a  person  technically  denominated  not  his  own  master,^  is 
void.— /Wd.  p.  189. 

*  Persona  tedmically  denominated  not  their  oini  maiiers  are  as  foUowi:—**  While 
the  elder  brother  lives,  the  rest  are  not  dependent;  (but)  senioritj  ia  founded  both  on 
virtue  and  on  age :  all  subjecLs  are  dependent,  the  king  alone  is  free :  a  pupil  is  declared 
dependent ;  freedom  belongs  to  the  teacher:  all  wives,  sons,  slaves,  and  unmarried  girls 
are  dependent ;  and  a  householder  is  not  uncontroled  in  regard  to  what  has  descended 
from  an  ancestor.'* — Coleb.  Dig.  Vol.  II.  p.  115. 

If  there  be  an  iinseparated  brother,  senior  by  age  and  virtue,  and  occupied  in  main- 
taining the  whole  family,  a  younger  brother  has  no  power  to  give  or  sell  either  share  of 
the  whole  joint  estate ;  therefore  the  gift  or  sale  is  void;  but,  a  contract  made  by  Meh  an 
elder  brother  is  valid  for  both  shares,  according  to  the  text:  "  but  at  a  lipie  of  distrsss,  for 
the  support  of  his  household,  and  particularly  for  the  performance  of  religiouB  duties^  even 
a  single  coparcener  may  give,  mortgage,  or  seU  the  immovable  estate."  However,  the  young- 
er brother  has  power  over  his  own  acquired  property.— Ck>leb.  Dig.  Vol  IL  p.  1^. 

'*  All  subjects  are  dependent ;" — land  or  the  like  given  by  subjects  with  the  king's 
consent  Is  a  valid  gift;  so,  if  a  corrody  be  granted  by  a  wealthy  man,  the  gifi  of  it»  with  his 
assent,  is  valid. — Ibid.  p.  189. 

«  A  pupil  is  declared  dependent  :* '—The  pupil  is  subject  to  oontrd,  beosose  the 
teacher  shares  the  fruit  of  his  actions,  according  to  the  text;  *'  Let  the  teacher  instruct  him 
giving  him  maintenance  in  his  house  ;  what  he  earns  by  his  own  labour  during  that  pe- 
riod shall  belong  to  the  teacher /'  and  what  a  pupil  who  is  maintained  by  hia  teadier 
gives  to  another  without  the  assent  of  his  instructor,  is  not  l^;al,  for  he  is  dependent  in 
regard  to  all  acts  generally.— /6id.  p,  189. 

According  to  the  text .— "  Three  persons,  a  wife,  a  son,  and  a  slave,  are  declared  by 
law  to  have  (in  general)  no  wealth  exclusively  their  own  ;  the  wealth  which  they  may 
earn  is  (regularly)  acquired  for  the  man  to  whom  they  belong.**  Wives  and  the  rest 
being  dependent  in  all  actions  generally,  even  the  gift  of  female  property  and  the  like, 
without  the  assent  of  the  husband  or  master,  is  not  valid.  Persons  not  their  own  master, 
are  sons,  slaves,  and  the  like ;  this  supposes  property  belonging  to  the  son,  slave,  and  the 
rest ;  for  the  gift  of  that  which  belongs  to  the  father  or  master  is  void,  because  it  ia  made 
without  ownership,  (See  Coleb.  Dig.  Vol.  II.  pp.  189,  190  ;)  and  beciMise  NinADASays  :  *»  a 
gift  or  sale  made  by  any  other  than  the  true  owner,  must,  by  a  settled  rule,  be  considered, 
in  judicial  proceedings,  as  not  made."  However,  women  are  independent  with  regard 
to  the  gifts  of  their  affectionate  kindred  ;  according  to  the  text :— "  The  power  of  women 
over  the  gif^  of  their  affectionate  kindred  is  ever  celebrated,  both  in  respect  of  donation 
and  of  sale  according  to  their  pleasure,  even  in  the  case  of  movables  ;"  and  aocording  to 
the  maxim,  **that  the  sense  of  the  law  ascertained  in  one  instance,  is  appUcable 
in  others  also,  provided  there  be  no  impediment."  The  gift  or  other  disposition  of  the 
property  acquired  by  the  son  is  moral  if  made  with  the  father's  consent,  otherwise  immo- 
ral ;  in  the  same  manner  as  partition  becomes  lawful  with  the  consent  of  the  modier, 
though  it  was  declared  unlawful  while  the  mother  lives. 
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(i)  "  A  diseased  man :" — afflicted  with  any  disease :  so  the  author 
o{  MiUkshard.  But  others  explain  '^a  diseased  man/'  one  whose 
sense  has  been  destroyed,  without  a  distemper,  as  the  complicated 
marasmus  and  the  like,  and  without  intoxication,  but  by  swallowing 
pernicious  drugs  or  the  like.  ''A  diseased  man''  is  described  by 
Jagan^ndtha  as  one  affected  with  disease  and  the  like,  or  impelled  by 
hanger  and  so  forth.— See  Coleb.  Dig.  Vol.  II.  pp.  191,  192,  197. 

G)     *'  One  insane  :*' — not  in  his  natural  state — Ibid.  p.  191. 

(k)  "An  outcast:*' — banished  for  (heinous)  crimes.  According 
to  Haliyudha  and  others,  it  should  be  said,  that  a  man  banished  from 
the  family  for  the  murder  of  the  king,  or  other  heinous  crime  perpe- 
trated by  him,  has  no  right  to  give  away  property  belonging  to  that 
family,  because  he  is  not  his  own  master.  But  when  a  banished  man 
gives  what  he  himself  has  acquired  (after  his  expulsion,)  the  gift  is 
▼alid.— See  Ibid.  pp.  182  ^  198. 

(I)  ''  In  consideration  of  work  unperformed  I'^^-What  a  man  gives, 
deceived  by  the  promise  of  the  donee,  ''  I  will  execute  this  business 
for  thee,  give  me  a  reward,'*  is  not  a  valid  gift,  if  the  work  be  unper- 
formed.— Ibid.  p.  191. 

A  4.1%  •<!-«.  ^^'  ^^^^  ^s  given  by  a  person  in  wrath,  or  (exces- 
y.  gj^gj  joy,*  or  through  inadvertence,  or  during  di- 
sease, minority,  or  madness,  or  under  the  impulse  of  terror,  or  by 
one  intoxicated  or  extremely  old  (m,)  or  hj  an  outcast  or  an  idiot,  or 
by  a  man  afflicted  with  grief  or  with  pain,  or  what  is  given  in  sport 
(n  ;)  all  this  is  declared  ungiven  or  void.  If  any  thing  be  given  for 
a  consideration  unperformed  (1,)  or  to  a  bad  man  mistaken  for  a  good 
one  (p,)  or  for  any  illegal   act,  the  owner  may   take   back.f— Vri- 

HASFATI. 

(m)  "Extremely  old:"— one  whose  organs  of  sense  are  impaired; 
so  Afwra.— Coleb.  Dig.  Vol.  II.  p.  198. 

♦  A  gift  made  through  inadvertency,  caused  by  joy,  is  not  void  ;  but  what  is  given 
without  diseriminationy  the  mind  being  disturbed  by  excessive  joy,  (is  invalid.) — Coleb. 
Dig.  Vol.  n.  p.  198, 

t  By  saying  "  it  may  be  taken  back/'  the  gift  is  declared  void :  donations  made 
voder  the  infloeooe  of  grief,  or  the  like,  or  by  a  minor,  most  be  understood  from  the  con* 
current  import  of  this  text  with   that  of  Narada.— /6i</.  p.  IW. 
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(n)  "  Given  in  sport;" — or  in  play.  The  phrase  is  synonymous 
with  that  which  has  been  already  explained,  *'  given  in  jest." — Ibid. 
p.  198. 

(p)  "  To  a  bad  or  unworthy  man,  mistaken  for  a  good  one:** — as 
the  gift  of  gold  to  a  man  of  the  servile  class,  or  a  present  to  a  vicious 
priest,  where  the  declared  intention  was  to  give  it  to  a  virtuous  priest. 
However,  what  is  given  to  an  unworthy  man  but  without  distin- 
guishing whether  it  be  intended  for  a  worthy  person  or  not,  is  valid. 
Ibid.  p.  198. 

V.  The  words  of  a  man  influenced  by  wrath,  excessive  joy,  terror, 
sickness,  or  avarice,  or  of  a  minor,  or  of  a  decrepit  old  man,  of  an  idiot 
or  of  one  intoxicated  or  mad,  are  vain. — Gotam a. 

VI.  A  contract  made  by  a  person  intoxicated,  or  insane,  or  grie- 
vously disordered,  or  wholly  dependent,  by  an  infant,  or  a  decrepit 
old  man,  or  by  a  person  without  authority,  is  utterly  null. — ^Manu. 

YII.  A  contract  made  by  a  person  intoxicated,  or  insane^  or  grie- 
vously disordered  or  disabled,  by  an  infant,  or  a  man  agitated  by 
fear  or  the  like,  or  by  a  person  without  authority,  is  utterly  null. 
Jagnyavalkya. 

VIII*  What  has  been  given  by  men  under  the  impulse  of  lust 
or  anger,  or  by  such  as  are  not  their  own  masters,  or  by  one  diseased, 
or  deprived  of  virility,*  or  inebriated,  or  of  unsound  mind  (r,)  or 
through  mistake  or  in  jest,  may  be  taken  back. — Katyayana. 

IX.  If  a  bribe  be  promised  for  any  purpose,  it  shall  by  no  means 
be  given,  although  the  consideration  be  performed  :  but  if  it  had  at 
first  been  actually  given,  it  shall  be  restored  by  forcible  means,  and  a 
fine  of  eleven  times  as  much  is  ordained  by  the  son  of  Garga  and  by 
the  son  of  Manu.— Coleb.  Dig.   Vol.    II.  pp.   193—200. 

(r)  "Of  unsound  mind," — naturally  incapable  of  distinguishing 
right  from  wrong ;  or  whose  mind  is  alienated  in  consequence  6(  disease 
or  of  magical  arts. — libid,  p.  497. 

*  A  gift  made  by  one  deprived  of  virility  is  void,  for  he  has  not  power  OT«r  the 
family  estate  ;  but  if  he  give  away  what  ho  himself  acquired,  the  gift  ia  vaKd«  (Coleb. 
Dig.  Vol.  II.  p.  197.)  This  must  be  taken  to  be  that  man  who  was  deprived  of  viri- 
lity before  tho  property  was  vested  in  him,  since  hia  right  could  not  cease  If  he  was  de- 
prived of  virility  after  the  right  was   vested  in  him. 
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V  fVift.''   ^^^'     ^^^^^^^  gift  attended  with   any  defect 

is  void ;  but  a  donation  springing  from  a  (suffi- 
cient) motive  is  valid.— i6id.  p.  194. 

^  182.  A  gift  made  for  religious  purposes,  even 
Vyavastha .  j^y  ^  diseased  man,  is  valid.— iftid.  p.  192. 

.  This  should  be  admitted,  and  is   meant  by  JimAta- 

iLUtJlOnty*     f?(fA^«wa,  Raghu-nandana,  and  others.— 76irf. 

Narada,  by  declaring,  "  in  ciyil  aflfairs  the  law  of  gift  is  four-fold," 
limits  ihe  roles  to  civil  donations;  tber^  is  therefore  no  question  on 
the  validity  6f  gifts  for  religious  purposes.— See  Ibidem. 

^  Hence  what  is  given  for  a  declared  religious 
VyavaSuUa  •  purpose,  even  in  sickness,  is  not  invalid. — Ibid. 
p.  892. 

^  383.  A  gift  made  or  recompense  paid  by  a 
VyavaSiiIia.  minor  for  reUgious  purposes  is  valid. 

A  4-li  •-•■  ^^^^  *  minor  makes  piiesents  on  the  dc^6iith  day 
AUtnonty.  ^^^  ^.^  father's  d^ath :  though  giveii  by  a  miii&r, 
they  are  legal  gifts :  his  sense  being  unripe^  the  donation  may  be  made 
by  instructions  from  others,  as  he  is  taught  to  play  at  ball  or  the  like. 
Ibid.  p.  192. 

Legal  opiniona  delivered  in,  and  admiiied  by,  eeteral  CourU, 

of  Judicature,  and  examined  and  approved  of  by 

Sir  William  Macnaghten. 

Q.  A  certain  farmer  had  a  family  by  his  two  wives,  that  is  to  say, 
by  the  first  wife  two  sons,  A  and  B,  and  by  the  second  two  sons,  C 
and  D,  and  a  daughter^  E.  His  son  A^  having  separated  himself  from 
him,  lived  apart,  and  left  the  family  house.  His  (the  father's)  eldest 
wife  died  before  he  contracted  a  second  marriage,  and  his  three  sons, 
B,  C,  and  D,  and  his  second  wife  lived  with  him  as  an  united  fatoily 
until  his  death.  Subsequently  to  his  d^ath,  his  three  sons  (who  liv- 
ed with  him  jointly)  held  the  farm,  and  lived  together  as  an  Uhdivid- 
ed  family.  After  some  time,  however,  being  unable  to  discharge 
the  rent  due  from  the  farm,  they  resigned  it,  separated,  and  quittc)d 
their  dwelling  house.  After  such  separation  they  never  re-united. 
C  and  D  livdd  again  in  their  father's  house,  and  C  alone  obtained  a 
p<H:tion  of  his  father's  farm.    Sometime  after,  B  returned,   and  rcsid- 
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cd  in  a  room  of  the  house.  C  and  D  died  leaving  neither  child  nor 
widow.  Subsequently  to  their  death,  their  mother  got  possession  of 
the  farm,  and  discharged  the  rents  due.  She  then  executed  a  deed 
of  gift  of  the  whole  farm  in  favour  of  her  daughter  E,  and  her  daugh- 
ter's son,  for  their  support  and  for  her  own  exequial  ritesi  and  died. 
Now  B  claims  the  property  given  by  his  step-mother.  Under  these 
circumstances,  is  the  claimant  entitled  to  inherit  it,  or  is  the 
gift  legal  ? 

R.    If  the  donor  enjoyed  the  farm  by  right  of  in- 
competent to  make     heritancc  as  heir  to  her  son  C,  in  this  case  she  ipis 


er^a*^ftJL^wS?di  ^^*  Competent  to  give  the  whole  farm  to  her  daughter 
she  had    inherited     and  daughter's  SOU,  without  the  sanction  of  her  stcp- 

firom  her  ion,  and  "  ,      ,     - 

on  her  death  it  will  SOU  B ;  consequently  the  farm  would,  on  her  death,  de<- 
mooiated  half  bro^  volve  On  the  claimant  (B.)  Should  the  donor,  how- 
^^*  ever,  have  obtained  a  transfer  of  the   &rm   in  her 

own  name,  and  procured  it  to  be  registered  as  hers  in  the  books  of 
the  proprietor,  and  thus  have  obtained  a  new  title,  under  these  cir- 
cumstances she  was  authorised  to  make  a  gift  of  it,  and  the  gift  is 
legal.  Therefore  the  donor's  daughter  and  her  son  derive  a  dear  title 
by  virtue  of  the  gift,  and  B  has  no  concern  with  it. — Zillah  Midnapore. 
Macn,  H.  L.  Vol.  II.  Ch.  VIII.  Case  2.  pp.  208,  209. 

Q.  A  person  died,  leaving  no  heir  down  to  the  widow,  and  his 
property  devolved  on  his  daughter,  who  was  the  mother  of  male  issue. 
Afterwards  the  daughter's  son  died,  by  which  means  she  became  a 
childless  widowed  daughter.  She  subsequently  made  a  gift  of  her 
father's  property  to  her  childless  widowed  sister,  and  died.  The  lat- 
ter took  possession  of  the  property.  In  this  case,  was  the  childless 
vridowed  daughter  competent  to  give,  sell,  or  make  other  alienation 
of  the  entire  property,  while  her  father's  brother's  son  was  living  ? 
and  supposing  such  disposition  to  have  been  made,  is  it  legal  and  bind- 
ing, or  otherwise  ? 

A  daughter  ia  not  ^'  Under  the  circumstances  stated,  the  childless 
competent  to  aUe-     widowed  daughter  had  only  a   right  to  the  eiqoy. 

nate  property  which  °  "^  *  y_  ^       ±i 

had  devolved  on  her  mcnt  of  her  fathers  property  vnth  moderation. 
the"l)re^^ce Vth^  Therefore,  the  disposition  by  her  was  illegal.  This 
next  heir.  is  conformable  to  the  Doya-i^a  and   other  works. 

City  Dacca,  July  4th.,  1116.— Macn.  H.  L.  Vol.  II.  Ch.  VIII. 
Case.  16.  p.  224. 
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Q.  A  person  died,  leaving  no  male  issue,  and  was  succeeded  by 
his  maiden  daughter,  who,  subsequently  to  his  death,  married,  and 
had  a  son  in  lawful  wedlock,  which  son  died  leaving  several  sons. 
Some  time  afker,  the  daughter  of  the  original  proprietor  made  a  gift 
of  her  father's  whole  movable  and  immovable  property  to  one  of  the 
son's  sons,  though  there  are  her  husband  and  other  sons  of  her  son 
living.     In  this  case,  is  the  gift  legal  ? 

hmd^Dred'Si*^  ^'    ^^^®'  *®  circumstances   above  stated   the  gift 

h*°^*ri'  **"  to*  ^^  ^^  ^^®  whole  property  made  by  the  daughter,  without 

son's  son,  to  the  ex-  the  sanction  of  her  son's  other  sons,   must  be  held 

elusion      of     such  .      .        ^     «  n        a       » 3 

gnmdson's  brothers,  m  law  to  be  null  and  void. 

Calcutta  Court  of  Appeal,  June  18th,  1812.— Macn.  H.  L.   Vol.  II. 
Ch.  VIII.  Case  22.  p.  232. 

Q.    The  complainant  stated  in  her  petition  that  her  husband's 
maternal  grandfather,  having  been  destitute  of  male  issue,  made  over 
his  whole  ancestral  landed  estate  by  a  deed  of  gift  to  his  daughter, 
being  her  (the  complainant's)  mother-in-law,   and  died.    The   donee 
having  taken  possession  of  the  gift,  and  enjoyed  its  produce   for  a  con* 
siderable  period,  transferred  it  by  gift  to  her   son,   the   complainant's 
husband,  who  died,   leaving  two  minor   sons*     Subsequently  to  his 
death,  his  mother  died,  on  whose   death  the  defendants   dispossessed 
her  (the  complainant)  and  her  sons   from   the  property.    The  defen- 
dants answered,  that  the  original  proprietor  died,  leaving  a  widow  and 
two  daughters;  that  subsequently   to  his    death,    his  widow   came 
into  possession  of  the  landed  estate;  that  on  her  death,   her  two 
daughters  succeeded,  but  that  the  original  proprietor  had  made  no 
gift,  as  alleged,  in  favour  of  his  elder  daughter ;  that  his  second  daugh- 
ter had  a  son,  whose  death  occurred   prior  to  hers ;  that   his   elder 
daughter  had  two  sons,  (one  being  the  complainant's  husband,)   which 
two  sons  died  before  her ;  and  that,  conformably  to   law,  the  proper- 
ty enjoyed  by  the  original  proprietor  should  have  devolved  on  her 
paternal  kinsmen.     Under  these  circumstances,   should   the  complai- 
nant's allegation  be  proved,  is  the  gift  legal  or  otherwise  ?  If,   on  the 
other  hand,  the  reply  be  considered  proved  by  the  depositions  of  the 
witnesses,  will  the  property  left  by  the  elder  daughter  devolve  on  her 
son's  sons  and  widow  (the  complainant,)  or  on  her  father's  kinsmen, 
the  defendants  ? 
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R.  Should  it  be  proved  that  the  original  proprie* 
acquired  by^^'ift  *^^  S^^^  ^^^  entire  estate,  consisting  of  lands  and 
^^"liUenltod'T^a  ^^^^^  property,  to  his  elder  daughter,  and  that  she 
womau,  but  not  had  bestowed  it  on  her  son  (the  complainant's  hus- 
had  sucoeoded  by  band,)  sucli  gift  must  be  considered  legal,  the  gift 
luheritance.  j^y  ^  female  of  immovable  property  received  from  her 

father  or  affectionate  kindred  being  recognized  as  valid  in  law.  If 
on  the  other  hand,  tlie  original  proprietor  did  not  make  the  gift  to 
his  elder  daughter,  in  this  case,  she  was  incompetent  to  alienate  her 
father's  property  which  had  devolved  on  her  by  the  law  of  inheritance, 
and  the  gift  to  her  son  is  illegal.  Supposing  the  elder  daughter  to 
have  died  after  the  deatli  of  her  son  (the  complainant's  husband,)  the 
succession  goes  to  her  paternal  kindred  (the  defendants,)  to  the  entire 
exclusion  of  her  son's  sons  and  widow  (the   complainant.) 

Authorities : — ^^  The  power  of  women  over  the  gifts  of  their  affec- 
tionate kindred  is  ever  celebrated,  both  in  respect  of  donation  and 
sale,  according  to  their  pleasure,  even  in  the  case  of  immovables.*' 

'^  To  the  nearest  kinsman,  the  inheritance   next   belongs.*' 

ZillaU  Burdwan,  March  24th,  1821.— Macn.  II.  L.  Vol.  II.  Ch.  VIII, 
Case  27,  pp.  333,  236. 

Q.  A  person,  previously  to  his  death,  gave  directions  to  his  two 
wives  that  they  should  each  accept  a  sou  in  adoption.  Subsequently 
to  his  death,  bis  elder  wife  did  not  accept  a  son,  and  the  two  widows 
equally  divided  his  estate.  The  elder  widow  made  a  gift  of  her  whole 
share  to  a  stranger,  and  died.  Afterwards  the  younger  widow  receiv- 
ed a  boy  iu  adoption.  In  this  case,  will  the  share  of  the  elder  widow, 
go  to  the  donee,  or  will  it  devolve  on  the  adopted  son  of  the  young- 
er widow  ? 

A  widow  haying  R.  The  SOU  adopted  by  the  younger  widow  with 
^^Tmitm  hTh^-  her  husband's  sanction,  is  entitled  to  the  share  of 
band  to  adopt  a  son,     ^[^g  elder  widow,  who  infringed  her  husband's  direc- 

and,  without  doing  ^     ,  ,  ,        •  mi_  Ti. 

so,  making  a  gift  to  tions  by  omittmg  to  make  an  adoption,  ine  gitt 
propTrtf  which  haS  of  the  share  which  she  received  by  partition  with  her 
devolved  oil  her  at     j^^^j  ^jf   -    ^^  j^^    ^^^  ^^kQ  douec   Cannot   take 

her  husband  a  death,  o    ' 

such     gift  is  in-     the  property  conveyed,   because  the  adoption  of  a 

son  is  the  only  means  in  this  case  of  preserving  the 

oblations  of  food  and  libations  of  water  at  the  funeral  repast ;  and  when 
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^lie»  without  doing  each  benefit  to  her  deceased  husband,  made  the  gift, 
she  deiserres  to  be  ranked  among  those  widows  who  are  incompetent 
to  saooession.    Consequently  the  gift  by  her  is  null  and   void. 

Zillah  Dinagepore,  August  31,    1813 — Macn.  H.  L.  VoL  II.  Ch. 
VIII,  Case  40,  p.  247, 

Q.  A  landed  estate  was  held  in  joint  tenancy  by  several  indifiduals, 
and  one  -6r  two  of  the  partners  joined  in  selling  it,  signing  the  name  of 
one  minor  sharer  of  the  property  to  the  deed  6f  sale.  In  the  case,  is 
the  sale  of  the  estate,  with  exception  of  the  share  to  which  the  infant 
is  entitled,  good  and  valid,  or  is  the  entire  sale  null  and  void  ?  Suppos- 
ing the  mother  of  the  minor  co-heir  to  have  consented  to  the  alienatioBL 
which  had  been  made  by  his  co*parceners,  is  the  sale  of  the  infant's 
share  thereby  rendered  complete  and  binding,  or  otherwise  ? 

R.  If  one  or  two  of  the  co-parceners,  having  sold 
m  miBor  are  not  the  joint  property,  sign  the  deed  of  sale  with  their 
hiT^are  of  tibe  O"**^  uamcs,  and  also  with  that  of  the  co-parcener 
tSnrfi^'mothep  ^^^  ^  under  age,  the  sale  Of  the  entire  estate  is  not 
be        oonieating     valid  and  binding,  because  all  the  partners  have  a 

right  over  it,  and  their  property  cannot  be  devised 
by  individual  alienation,  but  sale  to  the  eitent  of  the  selling  co-par- 
cener's share  is  good  and  legal,  as  they  are  masters  of  their  own  shares, 
and  had  a  partial  right  to  the  property  sold.  The  sale  of  the  minor's 
portion  is  null  and  void,  even  though  his  mother  have  consented  to 
the  alienation,  for  the  property  of  an  infant  must  be  preserved  until  he 
comes  of  age.  This  opinion  is  conformable  to  the  Ddya-bhdffa,  Diya- 
tatiwa,  Vivida-chinld'Tnanh  Viv&da-bhang&rnava,  DwaUa-nirnaya,  and 
other  legal  authorities. 

Authorities : — 

Naraua  says :  '*  A  gift  or  sale  (thus)  made  by  any  other  than  the 
true  owner,  must,  by  a  settled  rule,  be  considered  in  judicial  proceed' 
ings  as  not  made.'' 

Kattayana  : — "  Let  the  judge  declare  void  a  sale  without  ownership, 
and  a  gift  or  pledge  unauthorised  by  the  owner." 

Zillah  Nuddea,  June  9th,  1817.— Macn.  H.  L.  Vol.  II.  Ch.  XL  Case, 
4,  pp.  294,295. 
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Q.  Is  a  minor  competent  to  sell  his  ancestral  landed  estate  or  not  ? 
Supposing  him  to  have  executed  a  deed  of  sale,  and  not  to  have  re- 
ceived the  sum  stipulated  in  it ;  in  this  case^  is  the  sale  valid  and 
binding  ? 

R.    A  minor  has  no  power  to  sell  his  immovable 
Sale  by  a  minor  ^  ,    -i.  ,       ,  .      ,     , 

of  his  landed  pro-     property ;  and  if  he  have  not  received  the  amount 

perty  18  void,  specified  in  the  bill  of  sale^  the  sale  is  invalid. 

Zillah  Jungle  mehauls,  May  14th,  1817.— Macn.  H.  L.  Vol.  II.  Ch. 
XI.  Case.  14,  p.  305. 

Q.  Can  a  slave  sell  h  is  daughter  of  three  years  old,  while  his 
master  is  living  ? 

The  sale  b  a  ^*  ^  A9,ve  is  not  competent  to  sell  his  issue  with- 
slave  of  hie  own  out  his  master's  consent,  and  the  sale  under  such 
iasue  is  void.  .  .  •    mi       i        ••       .  i 

Circumstances  is  illegal  and  void. 

Zillah  Sylhet,  December  2nd,  1815.— Macn.  H.  L.  Vol.  H.  Ch.  XI., 
Case  15,  p.  305. 

If  a  Hindoo  sell  his  father's  land  in  his  absence  and  while  living  and 
heard  of,  such  sale  is  void  ab  initio^  and  the  son  can  recover  it  against 
his  own  conveyance,  even  after  his  father's  actual  death,  or  presumed 
death  from  absence  of  twelve  years  unheard  of.  But  the  purchaser 
has  his  remedy  by  action  against  the  son  for  the  purchase  money,  and 
the  ruling  power  will  direct  the  money  to  be  refunded  in  whatever 
manner  it  deems  most  equitable. — Doe  dem.  Gangd-nir&yan  Banetyea 
versus  Bala-rim  Banerjea. — East's  Notes,  Case  85. 

A  claim  by  the  legal  heirs  was  adjudged,  though  opposed  by  an 
alleged  deed  of  gift,  it  being  doubted  whether  that  deed  was  executed 
at  all,  or  whether,  at  the  time  of  its  execution,  the  donor,  from  extreme 
old  age,  was  in  his  sound  mind. — Rim-ndrayan  Dutt  and  others  versus 
Musst.  Sat'bansi  and  others.— 23rd  June,  1844.  S.  D.  A.  R.  Vol.  III. 
p.877- 

A  will  made  by  Hindoo  during  his  minority  was  declared  to  be  void. 
Hara-sundari  V&si  versus  Kashi-ndth  Basak, — December,  1814. 
Cons.  H.L.  p.  11. 

In  a  claim,  under  a  deed  of  gift  executed  by  the  widow  of  a  Hindoo 
Zemindar  of  Bengal  who  died  childless,  for  the  Zemindaree  forra^ly 
possessed  by  him,  which  at  his  death  devolved  on   the   widow,  it  was 
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beld  that  the  widow  could  not  alienate  the  estate^  which  at  her  death 
must  pass  to  the  husband's  heirs. — MahodA  and  another  versus  Kalydni 
and  others.  14th  March  1803,  S.  D.  A.R.  Vol.  I.  p.  62.  See  ante^jp. 69. 

A  gift  by  a  widow  after  the  death  of  a  son^  adopted  by  her,  without 
issuei  to  the  son  of  her  younger  daughter,  was  set  aside,  as  pregudi- 
cial  to  the  rights  of  a  daughter,  who  at  the  time  of  the  gift  had  not, 
but  afterwards  had,  male  issue, — Musst.  Bijoyi  Debt  versus  Musst. 
Anm-pima  Debi.  26th  September,  1806,  S.  D.  A.  R,  Vol.  I.  p.  162. 

Lpgal  opUnons  on  various  contracts  delivered  by  the  law  officers,  ad- 

mUted  by  the  civil  courts  of  judicature^  and  examined  and 

approved  of  by  Sir  William  Maenaghten. 

Q.  Are  Devottar  lands  and  houses  appropriated  to  reUgious  uses, 
fit  subjects  of  sale  or  not  ? 

The  Mia  of  en-  R,  If  the  lands  have  been  endowed  for  the  worship  of 
Toid.  some  deity,   and  the   house  be  occupied  by  it,  the 

donor  has  no  right  in  the  endowment,  and  consequently  he  is  incom- 
petent to  sell  such  property.  The  following  is  the  doctrine  laid  down 
in  the  eleventh  section  of  the  Srimadbh&gavata.  *'  He  who  seizes  the 
subsistence  of  the  gods  or  of  priests,  whether  given  by  himself  or  an- 
other, is  bom  a  reptile  in  ordure  for  a  million  of  million  of  years/' 

Dacca  Court  of  Appeal,  November  27th,  1820.— Macn*  H.  L.  Vol. 
II.  Ch.  XL,  Case  13,  p.  305. 

Q.  A  Hindoo  woman,  about  three  or  four  hours  previously  to  her 
death,  and  while  she  was  in  a  state  of  extreme  weakness,  made  a  gift 
of  her  estate,  consisting  of  lands  and  other  property,  to  a  stranger. 
In  shis  case,  is  the  gift  complete  and  binding  ? 

A  Bfl  by  a  wo-  ^'  ^^  *^®^^  ^^  neither  issue  nor  any  other  heir  erf 
mAn  of  her  own     ^j^g  ^oman,  and  the  property   given  be  not  her  hus- 

property  to  a  stran-  '  ,    .f    , 

pr  is  good,  if  she     band^s   property,  and  if  when  she  made  the  donation 
she  was  in  full  possession  of  her  mental  faculties,  the 
gift  is  legal  and  good.— City  Dacca,  February  27th,  1813.— -Macn.  H. 
L.  Vol.  II.  Ch.  VIII,  Case  10,  p.  217.     . 

Q.  A  person  purchased  some  real  property  with  the  produce  of  his 
ancestral  lands,  or  with  his  hereditary  annual  allowance  of  money.  In 
this  case>  is  he  having    eons  and  son's  sons,  competent  to  give  the  whole 
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or  a  part  of  such  property^  without  their  conaent,  to  his  daughter  and 
Mater's  son  for  their  subsistence,  or  to  sell  it  to  them  ? 

The  gia  of  part  R.  If  the  individual  above  alluded  to  purchased 
landed  property  some  landed  property  with  the  produce  of  lands  des- 
JlSd^c/iS'  i^  cend^  ^  *"™  *«*«^  his  ancestors,  or  with  bis  aniMal 
Mod*^  d  ^dT  "  pecuniary  allowance,  and  give  or  sell  a  part  or  the 
whole  of  such  estate  (without  the  consent  of  his  acMis 
and  son's  sons)  to  his  daughter  and  sister's  son,  he  is  competent  to 
make  such  alienation,  because  the  property  given  was  purchased  with 
the  produce  of  the  patrimonial  estate,  which  does  not  constitute  patri- 
mony ;  and  there  is  no  prohibition  recorded  agidnst  gift  by  a  father  of 
the  whole  or  a  part  of  such  property,  as  his  family  does  not  thereby 
suffer  for  maintenance,  and  he  is  independent  with  regard  to  sueh 
property.  This  opinion  is  consonant  to  the  Ddya-bhSffo,  as  comnt 
in  Bengal. 

Authorities : — Since  here  also  it  is  said  **  the  whole,'*  this  prohibi- 
tion forbids  the  gift  or  other  alienation  of  the  whole,  because  im- 
movables and  similar  possessions  are  means  of  supporting  the  family. 
The  prohibition  is  not  against  the  donation  or  other  transfer  of  a  small 
part  not  incompatible  with  the  support  of  the  family. 

^dlah  Beerbhoom.— Macn.  H.  L.  Vol.  II.  Ch.  VIII,  Case  14,  p.  221 . 

Q.  A  person,  previously  to  contracting  a  second  marriage,  executed 
an  agreement  in  behalf  of  his  eldest  wife  to  the  following  effect :  '*  you 
will  exercise  authority  as  proprietor  over  a  Guddee  (religious  endow- 
ment) at  Rud$etta,  and  I  have  no  concern  with  it,  and  my  second  wife 
will  have  the  right  over  the  Guddee  at  Bahman  Gurh.  If  there  be  no 
issue  (of  mine,)  you  will  moreover  have  a  ten  anna  share  of  the  Guddee 
at  Bahman  Gurh  (which  he  assigned  to  the  second  wife,)  and  my 
second  wife  the  remaining  six  anna  share."  In  this  case,  is  the  in- 
strument, according  to  law,  good  and  binding  ? 

,,     R.    The  husband  was  the  master  of  his  own   wealth, 
A  man  ir»^y  give  ^^  ^  «         «  • 

bis  property  to  his     and  has  thc  power  to  give  away  property,   provided 

luo^I^fpr^'^d  his  family  do  not  suffer  on  account  of  maintenance ; 
they     each     have     consequently,  if  the  produce  of  the  six  anna  share  of 

enough  for  mainten-  .«,^..ti       «•!?        ^ 

ance,  and  he  have  the  Guddee  at  Bofimon  Gurh  will  suffice  far  the  ex- 
no  o  er  ITS.  penses  attendant  on  his  second  wife's  maintenaDce, 
and  there  be  no  issue,  then  the   ten-anna  share  of  the  Guddee  at 
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Bakman  Gurh,  which  he,  previously  to  contracting  a  second  marriage, 
conditionally  assigned  by  the  agreement  iu  favour  of  his  eldest  wife, 
will  go  to  her  ( the  eldest  wife, )  and  the  agreement  is  good  and 
binding. 

Authorities. — 

The  text  of  Narada.  quoted  in  the  Diya-bhiga :  ''Should  they  give 
or  sell  their  own  shares,  they  do  all  that  as  they  please,  for  they  are 
masters  of  their  own  wealth/' 

Vrihat  Manu  :  ''  The  support  of  persons  who  should  be  maintained, 
is  the  approved  means  of  attaining  heaven  ;  but  hell  is  the  man's  portion, 
if  they  suffer*  Therefore  let  a  master  of  a  family  caxefnlly  maintaia 
thenu'' 

City  Moorshedabad,  June  11  th,  1818.— Macn,  H«  L.  YoL  II. 
Caia.  VIII,  Case  18,  pp.  226,  227. 

Q.  Is  a  Brahman^  whose  eldest  brother,  leaving  his  ancestral  and  self* 
acquired  property  in  a  joint  state  with  him,  had  entered  into-  the  order 
of  a  religious  student,  and  is  still  living,  competent  to  make  a  verbal 
gift  of  the  whole  undivided  estate  to  his  daughters,  or  otherwise  ? 

Retirement  from     R,    When  the  eldest  brother,   having  left  the  order 

the  world   is  civil  ^ 

death,  acoordiog  to  of  a  housekeeper,  entered  into  that  of  a  religious 
the  Hindu  law.  gtudcut,  Iris  right  to  the   paternal  esUte  becanne 

extinct,  therefore  the  gift  of  the  undivided  property  made  by  the 
younger  brother  to  his  daughters  is  legal  and  valid. 

Avthoritiea  :—l!iit  text  of  Vashish»ha,  as  laid  down  in  the  Batni-^ 
kara  and  other  books  of  law :  •'  They  who  have  entered  into  another 
order,  are  debarred  from  shares.** 

Zillah  Burdwan,  January  15th,  1817.— Macn.  H.  L.  Vol.  II.  Ch. 
YIII,  Case  25,  pp.  23S,28S. 

Q.  A  woman  executed  a  deed  of  gift,  in  which  she  assigned 
h&p  pioperty,  movable  and  immovable,  ta  a  person  whom  she  edu- 
cated and  supported,  and  she  (the  donor,)  on  the  same  date,  and 
befbre  the  same  company,  in  whose  presence  the  deed  was  executed, 
€>btained  an  agreement  from  the  donee,  purporting  that  while  the  donor 
lived  the  donee  would  support  her,  and  not  act  contrary  to  her  dSreM 
tions,  on  failure  of  which  conditions  the  gift  should  be  held  null  and 
Toid.    The  donee  having  got  possesion  of  a  part  of  the  movable  pro- 
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perty  mentioned  in  the  deed^  and  snbseqaently  a  dispute  having  arisen 
between  the  donor  and  donee>  the  former  wishes  to  revoke  the  gift^  and 
to  recover  possession  of  the  property  occupied  by  the  donee.  In  this 
case^  is  the  donor  competent  to  recede  £rom  disposition^  or  not  ? 

A  pift  may  be  ^'  ^*  appears  in  this  case,  that  the  womaUi  having 
token  back  on  ibe  received  an  agreement  from  a  person^  purporting 
the  conditions  an-  that  he  should  support  her  until  her  death,  and  not 
deviate  from  her  commands,  gave  to  him  her  own 
estate,  consisting  of  lands  and  other  property,  and  that  the  donee  did 
not  fulfil  the  condition  stipulated.  In  this  case,  the  donor  is  elitiiled 
to  take    back  the  document  from  the  donee,  and  to  revoke    the  gift. 

Zillah  Chittagong,  April  5th,  1816.— Macn.  H.  L.  Vol.  II.  Ch.  VIII., 
Case  29,  pp.  237,  288. 

Q.    A  woman  made  a  gift  of  her  property  to  her  daughter  and  son- 
in-law  by  a  written  instrument.    In  this   case,  is  she  (the  donor)  com* 
petent  to  revoke  the  gift,  or  otherwise  ? 
Resumption  of  an     R.    No  person  is  competent  to  revoke  agiftlaw- 

iinqualified  gift  un-       _  „  /         j  x  .  •  xt.  _^ 

UwfaL  fully  made,  and  to  resume  possession  of  the  propertjr 

disposed  of  by  the  gift. 

Zillah  Chittagong,  January  30th,  1816.—/^.  case  SO,  p.  S88. 

Q.  A  man  dying,  and  leaving  some  landed  property,  a  son  begotten 
by  him  on  a  concubine  got  possession  of  that  property,  and  died  lear- 
ing  no  children.  He  was  succeeded  by  a  widow.  Was  she  (the  widow 
of  the  latter  deceased  person)  competent  to  make  a  gift,  sale,  or  other 
alienation  of  the  property,  while  the  daughter's  son  by  another  con- 
cubine of  the  original  proprietor,  exists?  If  she  should  have  made 
either  of  such  dispositions,  is  it  good  and  binding,  or  otherwise  ? 

The  son  of  a  ShU^  ^-  It  is  not  particularly  mentioned  to  what  dass 
^  feLTleTi^e' u  *^®  ''^'''^  proprietor  belonged.  If  he  was  a  Ski- 
entitled  to  inherit     dra,  that  is,  of  the  fourth  class,  and  the  danchter 

property,     bat  his  i.        ^x       i      i.- 

widow  is  incompe-  wnose  SOU  survives  was  begotten  by  him  on  a  oon* 
the  prejudice  of  cubinc,  the  widow  of  the  son  of  his  other  concahiBe 
other  heirs.  j^^y  enjoy   the  whole  estate,  whether  consisting  of 

real  or  personal  property,  during  her  life-time,  and  she  may  also  give 
or  sell  a  small  portion  of  it  for  the  completion  of  her  husband's  funer- 
al rights,  or  for  his  spiritual  benefit,  as  well  as  for  her  own  mainttfi- 
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ance ;  bat  these  circumtances  excepted^  she  is  incompetent  to  dispose 
of  the  property  inherited  from  her  husband^  and  the  gift  of  such  pro- 
perty made  by  her  must  be  considered  void. 

Authorities : — 
The  Mahi-bharata,  in  the  Chapter  entitled  the  Di^a^dhartna^     See 
antey  p.  48,     Kattatana.  ante  p.  45.  Narad  a  ante^  p.  51. 

Jaontavalkya — ^'  Even  a  son^  begotten  by  a  SMdra  on  a  female 
slaTC,  may  take  a  share  by  the  choice  of  the  father ;  but  if  the  father 
be  dead,  the  brethren  should  make  him  partaker  of  half  a  share.'' 

By  the  term  "a  son  begotten  by  a  Shddra  or  a  female  slave/'  must 
be  understood  daughters^  daughter's  sons,  and  other  heirs.  This 
opinion  is  conformable  to  the  Ddya-bhdga,  D&ya-tattwa^  Vivdda-chintd- 
manif  Mitdk$harif  Manu,  and  other  legal  authorities.* 

City  Dacca,  May  1st,  1816.— Macn.  H.  L.  Vol.  II.  Ch.  VIII,  Case, 
48,  pp.  256—258. 

Q.  A  landed  estate  was  jointly  held  by  two  persons,  and  one  of 
them  being  anxious  to  sell  his  own  portion  of  the  property,  the  other 
offered  a  proper  price  of  it,  but  he  nevertheless  sold  his  interest  to  a 
stranger.     Under  the  such  circumstances,  is  the  sale  valid  and  binding? 

Big^tof  pre-em-  R.  Supposing  the  landed  property  to  have  been 
tion  reoognlied  in,,,....,  ,.  ,. 

joint  propertj,  ncld  in  jomt  tenancy   by  two  persons,  and  when  one 

of  them  negotiated  a  sale  to  the  extent  of  his  own  share,  his  co-par- 
cener to  have  offered  him  the  same  price  as  settled  by  the  purchaser, 
in  suck  case  the  property  must  be  sold  to  the  parcener,  and  if  it  should 
have  been  disposed  of  to  a  stranger,  the  sale  must  be  set  aside.f 

*  In  the  case  of  BrinddhiM'chander  Roy  Tenos  yiMknu-ekander  Rtnf,  where  the  Res- 
pondent claimed  to  retain  possession  of  the  certain  lands  on  the  plea  of  gift  from  a  Hindu 
widow  hy  whom  they  had  been  taken  on  her  husband's  death,  on  a  diyision  among  the 
heira,  the  eonrt  of  Sodder  dewanny  Adawlut  held  that  the  plea  was  not  proved,  and  at 
aU  events  the  gift  woald  have  been  invalid  without  the  consent  of  the  heirs.  (S.  D.  A. 
B.  ToL  IV.  p.  148.)  And  in  another  case  (p.  117  of  the  same  Tolume,)  it  was  determined 
that  the  widow  of  a  Hindu^  who  died  without  children,  had  the  power  of  making  a  gift  of 
a  portion  of  her  late  husband's  property  for  his  spiritual  benefit;  but  such  not  appearing 
to  the  court  to  have  been  the  object  of  the  gift  in  the  case  in  question,  the  dum  of  the 
donee  was  disallowed. 

t  According  to  the  Hindoo  law,  there  is  no  right  of  pre-emption,  either  in  the  schools 
of  Bengal,  Benares,  or  Mithila  ;  but  the  two  latter  forbid  the  sale  of  undivided  property. 
I  have  not  been  able  to  discover  any  work  which   conforms  the  doctrine  laid  down  in  the 
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Moorehedabad  Court  of  Appeal,  December  Slat,  186.— Macn.  H.  L. 
Vol.  II.  Cha.  XI,  Case  7,  p.  297. 

Q.  A  deceased  Hindu  was  survived  by  his  adopted  son,  who  sold 
his  adopting  father's  landed  estate  to  a  stranger.  The  purchaser  is 
now  digging  a  tank  in  the  land,  the  adopting  father's  brothers  claim 
the  right  of  pre-enption,  and  want  to  purchase  the  property  sold, 
In  this  case,  will  the  sale  by  the  adopted  son  become  null  and  void, 
and  are  the  claimants  of  pre-emption  entitled  to  the  estate  ? 

There  is  no  right  R-  The  sale  of  a  person's  own  share  of  property. 
di^^°the*'iaw^f  whether  consisting  of  movables  or  immovables,  is 
^<^S*^'  according  to  law  valid  and  binding,  and  it  cannot  be 

avoided  by  the  seller's  uncle's  sons  claiming  the  right  of  pre-emption. 

Authorities: — 'If  they  severally  give  or  sell  their  own  (aadivided) 
shares,  they  do  what  they  please  with  their  property  of  all  aorta;  for 
surely,  they  have  dominion  over  their  own/' 

^illah  Burd wan,  December  3rd  1819.  Adwoita  Dutty  versus  Krishna- 
mohan  Butt  and  others — Macn.  H.  L.  Vol.  II.  Ch.  XI.  Case  8,  p.  998: 

Q.  Is  property  held  jointly  by  several  individuals  subject  to  be 
disposed  of  for  the  satisfaction  of  a  decree  passed  against  one  of  the 
proprietors? 

aniwe«bi2'^foT  a  ^'  Whatever  be  the  legal  share  of  the  person 
^J^iJ*^  ^*'''®.®^'**     against  whom  the    decree  had  been    passed,   that 

of  the  debtor's  share      ^  *^^      * 

only.  alone  can    be  sold,    and  the   sale  to  that   extent 

only  is  legal.* 

Zillah  Junglemehauh,  June  28th,  1819.— Macn.  H.  L.  Vol.  II.  Cha. 
XI.  Case  3.  pp.  293,  294. 

Uahii-nirh£na  Tantra  as  to  pre-emption,  and  I  entertain  soma  doabts  as  to  the  aocurtqr 
of  this  opinion.  It  appears  at  best  to  be  founded  rather  on  the  inability  of  a  co-Iiar  to 
sell  his  share  of  joint  property  than  on  the  ground  of  yieinage  ;  and  in  Bengal,  as  that 
inability  does  not  exist,  there  could  not,  I  imagine,  be  any  legal  claim  of  pre-emplioa. 
Note  by  Sir  William  Macnaghten. 

*  The  answer  to  this  question  of  coarse  presumes  that  the  debt,  on  account  of  which 
the  Judgment  was  giren,  had  been  contracted  for  the  sole  and  exclusiTe  benefit  of  tho 
individual  proprietor,  and  not  on  behalf  of  the  family  at  large,— /6iV, 
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rsm4rks  on  various  kinds  of  contracts. 
As  a  contract  made  by  an  outcast  or  degraded  is  void^   so  also  are 
the  contracts  made  by  those  who  have  quitted  the  order  of  a  householder^ 
or  ia  otherwise  civilly  dead.'*' 

A  married  woman  has  ab^lute  dominion  over  the  gifts  of  her  affec- 
tionate kindred :  ahe  has  no  power  of  alienation  by  gift,  &c.  over  the 
immovables  bestowed  on  her  by  her  husband ;  the  property  earned  by 
mechanical  arts,  or  which  is  received  through  aflbotion  from  others  but 
the  kindred,  is  always  subject  to  the  husband's  dominion;  the  rest  is 
pronounced  to  be  the  woman's  property  :  the  husband  however  has  power 
to  use  or  consume  such  Slrudhan  as  well  as  that  of  any  other  descrip- 
tion in  a  case  of  distress. t — ^ee  Coleb.  Dd»  bhd.  pp.  75,79. 

Although  a  text  declares '  wealth  common  the  married  pair;'  (3  Dig. 
488.)  yet  it  is  a  general  rule  that  the  husband  alone  has  power  to  make 
contracts  of  such  property,  coverture  incapaciating  a  woman  from  all 
contracts  in  respect  of  property  not  exclusively  her  own,  but  those 
contracts  are  valid  and  binding  which  are  made  by  wives,  the  live- 
lihood of  whose  husbands  chiefly  depeuds  on  their  labour;  so  also  i^e 
those  made  for  the  support  of  the  family,  during  the  absence  or 
disability,  mental  or  corporeal,  of  the  husband.:^ 

Among  persons  wlio  are  competent  { to  make  a  contract )  the  maxim  of 
"caveat  emptor*  applies.  Thus  NxaAOA  ordains :  **  A  buyer  ought  at  first 
himself  to  inspect  the  commodity  and  ascertain  what  is  good  and  bad 
in  it ;  and  what  after  sucii  inspection  he  has  agreed  to  buy,  he  shall 
not  return  to  the  seller,  unless  it  had  «  concealed  blemieh.^ 

A  gift  may  be  revoked  if  made  under  n  mistake  ;  and  by  analogy 
to  this  rule,  every  contract  is  vitiated  by  errer.f 


*  See  dale,  pp.  9ft  627,— MmcD.  H.  L.  Vol.  I.  p.  ISl.  ud  VA^aturtA,  cited  in  Coleb. 
Dig.  Vot  III.  p.  327. 

t  "  floweyer,  if  the  huaband  have  no  meani  of  subiiatdDca,  wiUioot  niing  hia  wife'a 
toparate  property,  in  a  famiae  or  other  distreea,  he  may  take  it  ia  guch  drcomstancea,  bat 
not  sa  any  other  case,*— /ftt'd;  pp.  76,  77. 

On  the  authority  of  Colebrooke**  Treatise  on  Obligtiioa  and  Coatraot.  (Book  4.  Ch. 
YI.  §  611.)  Sir  William  Macoaghten  has  laid  it  down  that  the  wife  is  sub|ieot  to  her  has* 
tend'scoatrol,  even  in  regard  to  her  separato  and  pecaliar  property  (Macn.  H.  L.  YqU  I. 
p.  122.)    This  is  not  however  obseryed  in  praotioe. 

t  Uaetu  H.  L.  Vol.  I.  p.  122.  f  Macn.  H.  L.  Vol  I.  p.  128. 

^  Coltbrooke,  Obi.  and  Cont.  Book  2,  Ca.  VIi.|  102;^Mmu  W.  L.  VoL  }.  p.  128. 
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Any  species  of  duress  vitiates  a  contract.  ThuF  Jagan-natha,  com- 
menting  of  the  text  of  NaraoAj  to  the  effect  that  what  a  man  does 
while  disturbed  from  his  natural  state  of  mind  is  void,  observes :  '^  In 
cases  of  fear  and  compulsion^  the  man  is  not  guided  solely  by  his  own 
will^  but  solely  by  the  will  of  another.  If  he,  terrified  by  another, 
give  his  whole  estate  to  any  person  for  relieving  him  from  apprehen- 
sion, his  mind  is  not  in  its  natural  state ;  but  after  recovering  tran- 
quillity, if  he  give  any  thing  in  the  form  of  recompense,  the  donation 
is  valid."— 5tfe  ante,  p.  624. 

This  corresponds  with  what  has  been  stated  by  Mr.  Colebrooke  in 
his  treatise  on  Obligations  and  Contracts  (Ch.  VI.  §  109,)  that  though 
by  the  Hindu  law  things  done  by  force  ar^  pronounced  null,  yet  in 
fact  they  are,  in  every  system  of  jurisprudence,  voidable  rather  than 
potet;  as  they  are  susceptible  of  confirmation  by  assent  subseqaent, 
whether  express  or  tacit. 

Any  fraudulent  practice  {See  ante,  p.  625,)  vitiates  a  contract :  and 
in  a  contract  of  sale,  if  the  vendor,  having  shown  a  specimen  of  pro- 
perty free  from  blemish,  deliver  blemished  property,  the  vendee  may 
return  it  at  any  time,  and  the  vendor  is  liable  to  pay  a  fine  and 
damages  on  account  of  liis  dishonesty  .* 

According  to  the  law  as  current  in  Bengal,  the  sale  &c.  by  a  single 
co-sharer  of  the  joint  property  arc  valid  so  far  as  regards  the  seller's 
own  share ;  but  not  of  the  shares  of  the  other  parceners  except  at  the 
time  of  distress  for  the  support  of  the  family  and  for  performance  of 
indispensable  duties  (see  ante,  pp.  593—597.)  And  not  only  are  the 
survivors  answerable  for  a  debt  contracted  by  their  deceased  partner, 
if  the  sum  borrowed  was  applied  to  their  use,  but  according  to  Mixu 
"  should  even  a  slave  make  a  contract  in  the  name  of  his  absent  master 
for  the  behoof  of  the  family,  that  master,  whether  in  his  own  country 
or  abroad,  shall  not  rescind  it.*^f 

It  has  been  laid  down  as  a  general  principle  by  Mr.  Colebrooke, 
that  the  head  of  a  family  is  answerable  for  necessaries  supplied  for  the 
indispensable  use  of  it  and  for  the  subsistence  of  the  persons  whom  he 
is  bound  to  maintain,  whether  it  be  his  wife,  his  parent,  his  child,  bis 
slave,  his  servant,  his  pupil,  or  his  apprentice,  to  whom  the  necessaries 

are  furnished  and  goods  indispensably  requisite  are  delivered,  t 

•  Macn.  H.  L,  Vol  I.  p.  124.  t  Mien.  H.  L.  Vol.  I.  p.  126. 
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The  widows  on  whom  the  pi^perty  df  their  hnsbaads  haft  fletoltt^d^ 
are  declared  incompetent  to  alienate  the  same  except  for  spdd&l  pur- 
poses (8eeanf0,  pp.  46 — 159.)  «  ..- 

And  in  a  case  where  the  heirs  of  a  person  deceased .  refused  paymei^ 
of  a  bond  contracted  by  his  widow  (also  dead|)  and  in  which  it  wm 
proved  that  part  of  the  amount  was  expended  in  payment  of  her  hus- 
band's debts^  it  was  held  that  the  heirs  were  liable  for  so  much  of 
the  amo«int  as  had  been  so  laid  out,  but  that  the  widow  could  ilot  iJkdAle 
the  estate  or  the  heirs  with  any  unnecessary  burthen.  Macn. — n.  'iiV 
Vol.  I.  p.  195. 

In  recapitulating  the  causes  of  incapacity,  JXontaval&ya  observes  : 
''A  contract  made  by  a  person  intoxicated^  insane,  disea8e4»  grievously 
disordered  or  disabled^  by  an  inCant,  or  a  man  agitated  by  fear  or  the 
like,  or  (in  the  name  of  another)  by  a  person  without  authority, .  is 
utterly  null.''  Upon  the  above  passage  Jagan-nitha  thus  comments: 
'^singly  the  gift  of  wages  by  a  man  possessing  his  senses  is  valid ; 
joined  widi  madness  or  the  like,  the  intentional  piaymefit  of  Ufages 
daring  a  laoid  interval  may  also  be  valid;  but  singly  a  gift  by  it  mM 
affected  hff  insanity  or  the  like  is  void."  HVom  this  comment  the  prifi- 
cipte  may  be  deduced^  that  the  act  of  a  lunatic  may  be  effectual  if  the 
contract  be  onerous  and  the  agreement  rational,  on  the  presuraption 
of  thei&et  having  been  done  during  a  lucid  interval ; 'bat  that,  where 
it  may  be  prejudieial  i6  him  and  unattended  with  any  benefit,  it  should 

be  held  to  be  ipso  facto  void. — Ibid.  pp.  125,126. 

fij.  •■       •         •    .  •    ■ 

So  also  the  validity  of  a  deed  executed  by  a  man  in  his  last  illness 

should  be  upheld,  if  it  be   proved  ths^t  jbe  was  of  sound  mind  at  the- 

time  of  its  execution :  but  otherwise^  if  it   ajjpear  that  his  mind  was 

not  in  its  natural  state. — Ibid,  p.  1 26. 

See  Rhdhi-mani  Debt  versus  Sham-Chander  and  Rudra-chander. 
S.  D.  A.  Rep.  Vol.  I.  p.  83.     Ante  p.  32. 

The  liquidation  of  debts  is  rigorously  enjoined :  "The  sons  must  pay 
the  debts  of  their  father,  when  proved,  as  if  it  were  their  own,  (that  is 
with  interest ;)  the  son's  son  must  pay  the  debt  of  his  grandfather,  but 
without  interest;  and  his  son,  or  the  great-grandson,  shall  not  be 
compelled  to  discharge  it,  unless  he  be  heir  and  have  assets.'^  Vrihaspati. 
FideColeb.  Dig.  Vol.  I.  p.  274. 
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Sir  William  Jones  however  was  of  opiiiioa  that  where  there  are  no 
assets^  the  son  and  grandton  are  under  a  moral  and  religious,  but 
not  a  civil,  obligation  to  pay  the  debts,  if  they  cui :  but  assets  nuy  be 
followed  in  the  hands  of  any  representative.  (See  note  Ibid  p.  274.) 
This  opinion  is  followed  in  practice  by  the  Courts  of  justice.  In  all 
cases,  however,  the  liability  extends  only  to  just  and  reasonable 
debts. 

Hindoo  gifts  are  not  binding  on  representatives :  and  in  a  case 
where  a  person  contracted  to  pay  to  another  a  sum  of  money  in 
consideration  of  that  person's  giving  his  daughter  in  marriage  to  the 
son  of  the  contracting  party,  it  was  held  that  the  contract  was  not 
binding  after  his  death ;  the  law  not  permitting  money  to  be  given  for 
a  bride,  and  the  consideration  consequently  not  being  a  legal  one;  and 
it  should  be  observed,  that  in  all  such  cases  the  turpitude  is  considered 
to  be  on  the  side  of  the  receiver,  the  giver  not  being  deemed  to  have 
seriously  intended  to  give. — Macn.  H.  L«  VoL  I.  p.  128. 

It  would  be  superfluous  to  enter  into  further  disquisition  rdative  to  the 
law  of  contract,  bailments,  or  other  matters  connected  with  judicial  pro- 
ceedings, as  at  present  the  greater  part  of  those  laws  are  not  applied  in 
practice.  The  rules  connected  with  the  law  of  evidence  too  are  not 
given  in  this  book,  because  they  are  not  followed  in  the  A»i*t^«g  courts 
of  justice.  Those  rules  are  few  and  simple.  Various  deacriptioiis  <rf 
incompetent  witnesses  are  enumerated,  and  much  is  left  to  the  discre- 
tion of  the  Judge  with  respect  to  the  credit  which  should  be  attached 
to  testimony.  In  the  last  resort  discovery  may  be  had  by  compelling 
a  defendant  to  make  oath  or  by  ordeal.  They  who  are  desirous  of 
further  information  on  these  heads,  should  consult  the  MUdkAari  and 
Jagan-n&tha^i  Digest  translated  by   Mr.  Colebrooke. 
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CHAPTER  VIII. 

ON  MABBIAGB  AND  STRLDHAN. 


Section  1. — On  marriage. 

Vyavastha^.  384.    Marriage  amoQgst  us  Hindus  is  not  only 
a  civil  contract,  but  also  a  sacrament,  forming 
the  last  of  the  ceremonies  prescribed  to  the  three  regenerate 
classes,  dnd  the  only  one  for  Shudras.^ 

Vvavastha^  385.    Betrothment,    in  fact,  constitutes  mar- 
riage, though  the  marriage  is  not  irrevocable 
and  complete  without  performance  of  the  fixed  ceremonies.* 

A  +11  'frr  ^'  "  '^^^  damsel,  (indeed^)  whose  husband  shall  die 
AUUiOnCy.  after  troth  verbaUy  plighted,  his  brother  shall  take 
her  in  inarriage  according  to  this  rule." — Manu,  Ch.  IX.  v.  69. 

II.  Vtjgdneshwara  after  citing  the  above  text,  observes :  ''  It 
appears  from  this  passage  that  he,  to  whom  a  damsel  was  verbally 
given,  is  her  husband  without  a  formal  acceptance  on  his  part.*' 
Mii&kshara,  p.  300. 

III.  "Daughtera  of  the  seven  twice-married  women  must  be  shun- 
ned as  girls  of  the  lowest  birth  ;  and  she  who  has  been  verbally  or 
mentally  betrothed,  on  whose  arm  a  bracelet  has  been  auspiciously 
tied,  who  has  been  given  away  after  touching  water,  whose  hand  has 
been  taken  by  a  bridegroom,  who  has  been  approached  with  nuptial 
fire,  and  the  daughter  of  a  twice-married  women.'*t — Kashtapa  cited 
in  the  Udvaha-tattwa  of  Ra^hu-nandana. 

rV.  *'  On  the  death  of  a  damsel  verbally  betrothed,  the  families  of 
both  her  father  and  husband  contract  impurity  for  three  days.'' 
Shudhi'iaitwa  of  Raghu*nandana 

^  From  the  circumstance  of  the  man  to  whom  a  girl 

Conclusion* 

was  affianced  being  termed  (her)  ^husband'  and  the 


•     Vide,  Vol  I.  p.  366  ;— Colcb.   Dig,    Vol  III.  pp.   104,    106  ;-li 
Vol.  I.  p.  57. 

t    S«e  Macn.  H.  L.  Vol.  I.  p.  68.  t    Vid$  Cdab.  Dig.  Vol  II.  p.  482. 
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betrothed  damsel  when  married  to  a  different  man  being  styled  '  twice- 
married/  and  both  families  contracting  imparity  on  the  death  of  a 
betrothed  damsel,  it  is  clear  that  betrothment  constitutes  marriage. 

Vviivfi^tha^  386.  In  practice,  however,  betrothment  not 
being  considered  marriage  irrevocable,  a  be- 
trothed damsel  is,  on  the  death  of  him  to  whom  she  was  affi- 
anced, or  for  any  other  just  cause,  given  in  marriage  to  a  dif- 
ferent person  :  only  the  man  who  marries  her  is  generally  low- 
ered in  caste  and  society. 

^  .  ^  • .  The  above  practice  seems  to  have  been  founded  upon 
AUUlOnty.  thefoUowing  texts:—}.  'If  her  husband  die  after 
a  damsel  has  been  given  to  him  with  water  poured  on  his  hands,  and 
troth  verbally  plighted,  but  before  she  has  been  contracted  to  him 
by  holy  texts,  that  vergin  belongs  to  her  father  alone.** — 2.  ^  OmoB  10 
a  damsel  given  in  marriage ;  he  who  detains  her  shall  incur  the  punish- 
ment of  a  thief:  but  if  a  worthier  bridegroom  offer,  he  may  take  the 
damsel  though  given  away,  (provided  the  first  were  undeserring.'f) — 
8.  '  Should  a  man  depart  after  giving  the  nuptial  gratuity,  it  becomes 
the  exclusive  property  of  the  damsel ;  she  must  be  detained  one  year, 
and  may  (afterwards)  be  legally  given  in  marriage  to  another :  but 
if  tidings  arrive,  she  must  wait  three  years,  and  after  that  period  the 
girl  may  be  given  to  another  at  pleasure.^J 

f  1.   ^  ^®^*     ^^^  damsel  is  betrothed  to  two  or  more 
y  '  persons,  and  the  bridegrooms  arrive  before  the 

nuptials  are  completed,  then,  of  all  the  persons  to  whom  she 
is  promised,  he  to  whom  the  first  promise  was  made  shall  ob- 
tain her,  and  the  other  shall  recover  what  he  had  given  to  the 
bride  :  but  if  the  first  bridegroom  arrive  when  the  nuptials 
have  been  consummated,  he  shall  receive  back  what  he  had 
given.  J 


*     Vaabisbtha,  Qited  in  the  Udv^ha-UUtwa  and  Colebrookt's  Digest,  Vol.  U.  p.   4S7 
T     JXqntayalkta,  cited  in  Colebrooke  b  Digest.  Vol.  II.  p.  489. 
I    Qk'SXkYJkMM^  otM  ia  Colebrookt*B  DigriC,  VoL  II.  p.  4»1 . 
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Vvfi.vd.st'ha^  ^^'  ^^^  should  a  bridegroom  or  husband  die 
after  the  ceremony  of  gift,  a  second  marriage 
of  such  a  damsel  is  scarcely  in  practice  amongst  the  {Hindu) 
gentry,  though  it  is  not  uncommon  emongst  the  common 
people.* 

J.  Although  the  marriage  of  a  widow  was   directed  by 

Parashara,  yet  the  other  sages  having  considered  it 
a  censnrable  aet^  as  being  one  by  which  the  obserrance  of  the  duty 
of  continence  and  austerities  is  obstructed^  and  it  being  said  in  the 
A  ditya-purd^a  as  well  as  the  Vrihat  N&radiya  Pur  ana  that  these  (parts 
of  ancient  law)  have  been  abrogated  by  wise  legislators,  as  the  cases  arose 
at  the  beginning  of  the  ^a«  age,  and  Vyasa,  the  son  of  Parashara, 
having  declared  the  injunctions  of  infallible  legislators  to  be  of  equal 
authority  with  the  holy  writ  (the  veda,)f  the  {Hindu)  gentry  of  this  age 
still  act  in  obedience  to  that  prc^bition. 

Vvavfiirtha'^'  389.     It  is  the  performance  of  the  ceremony  of 
gift  that  renders  a  marriage  irrerocable,^  and  the 
kushandikd  completes  it  (even  without  consummation.)§ 

i^    |,»^    ^.         I.     Once  is  the  partition  of  an  inheritance  made ; 
^ '    once  is  a  damsel  given  in  marriage ;  and  once  does  a 
man  say,  *  I  give :'  these  three  are,  by  good  men,  done  once  for  all  and 
irrevocable. — Manu,  Ch.  9,  V.47. 

II.     Let  no  man    of  sense,  who   has  once  given  his  daughter  to  a 
suitor,  give  her  again  to  another ;  for  he,  who  gives  away  his  daughter. 


•  Vide  Macn.  H.  L.  Vol.  p.  58.  uid  Str.  H.  L.  Vol.  I.  p.  86. 

t  See  UdvCLha-taitwa,    and  Coleb.  Dig.  Vol  III.  pp.  141,142. 
X  *  Marriage'  is  a  right  to  be  performed  by  the   bridegroom,  and  Y^hich  completes  the 
regenerating  ceremonies:  since  the  act  of  receiving  ( the  bride)  effects  it,  the  term  has  been 
also  QMd  (in  this  (^loss)  as  signifying  the  gift  (of  a  maiden.)— Coleb.  Dig.  Vol.  III.  p.  606. 

(  JTusAaikflAafis  the  last  of  the  rites  performed  in  a  marriage:  it  Is  enjoined  to  be 
IMfformed  within  four  days  from  the  date  of  the  gifA  In  this,  the  bridegroom  makes  Itoma 
or  obUilmi  to  fire,  and,  sUnding  behind  the  bride,  holds  tlie  palms  of  both  hands  open 
below  thosQ  of  the  bride,  who,  in  her  palms  joined  and  open  holds  some  lijis  or  parclied 
paddy,  and  jointly  with  the  bridegroom  drops  the  same  on  the  fire  as  an  oblation  ;  and 
during  the  recital  of  certain  prayers  the  married  pair  walk  band  in  hand  seven  steps  on 
seren  ofreles  made  on  the  ground  with  white  paint. 
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whom  he  had  before  given,  incun  the  guilt  and  fine  of  speaking  (alaely 
in  a  cause  concerning  mankind. — lUd.  Ch.  9,  V.  71. 

III.  The  nuptial  texts  are  a  oertain  rule  in  regard  to  wedlock ;  and 
the  bridal  contract  is  known  by  the  learned  to  be  complete  (  and  irre- 
vocable) on  the  seventh  step  (of  the  married  pair  hand  in  hand^  after 
those  texts  have  been  pronounced.) — Manu,  Ch.  3,  V.  16. 

IV.  Therefore  marriage  is  not  valid  without  all  the  ceremonies, 
from  the  junction  of  hands  to  the  seventh  atep  of  the  married  pair. 
The  Udviha'iaiiwa  of  Ragiu-nandama. 

Vvavastha^  ^^^*    There  are  eight  forms  of  marriage:— 
vya  asma.  ,  _^j^^  Brdhma,2.-Doiva,  3.—A^rsha,  4.— 
Prdjdpatya^  5. — Anira    6.—0dndharva,   7 .—Rdkshasha,  and 
8.— PowAacAa.* 
These  are  described  by  Manu  and  Jagnyavalkta  as  follows  :^* 

A  4-li  •i-ir  ^'  ^^^^ ' — "  '^^  ceremony  of  Brahma,  of  the  Devay 
AUtnOnty.  ofthe/«#itf,  of  the  Prajdpaiii,  of  the  Aiuras.of 
the  GandAarvoi,  and  of  the  Rdishashas. — The  gift  of  a  danghter,  cloth- 
ed only  with  a  single  robe,  to  a  man  learned  in  tlie  Feda,  whom  her 
father  voluntarily  invites  and  respectfully  receives,  is  the  nuptial  rite, 
called  Br&hma.  The  rite^  which  sages  call  DoivOy  is  the  gift  of  a 
daughter,  whom  her  father  has  decked  in  gay  attire,  when  the  sacri- 
fice is  already  begun,  to  the  ofiiciating  priest  who  performs  that  act 
of  religion.  When  the  father  gives  his  daughter  away,  after  having 
received  from  the  bridegroom  one  pair  of  kine,  or  two  pairs,  for  uses, 
prescribed  by  law,  that  marriage  is  termed  A^rsha.  The  nuptial  rite 
called  P7'(ijipatya  is,  when  the  father  gives  away  his  daughter  with 
due  honor,  saying  distinctly :  *  may  both  of  you  perform  together, 
your  civil  and  religious  duties.'  When  the  bridegroom,  having  given 
as  much  wealth  as  he  can  afford  to  the  father  and  paternal  kinsmen 
and  the  damsel  herself,  takes  her  voluntarily  as  his  bride,  that  mar- 
riage is  named  Asura,  I  he  reciprocal  connection  of  a  youth  and  a 
damsel,  with  mutual  desire,  is  the  marriage  denominated  Gindharva^ 
contracted  for  the  purpose  of  amorous  embraces  and  proceeding  from 
sensual  inclination.  The  seizure  of  a  maiden  by  force  from  her  houses 
while  she  weeps  and  calls  for  assistance,  after   her  kinsmen  and  friends 

•     Coleb.  Z>a,  b}i(£.  p.  81^;— Coleb.  Dig.  Vol  HI.  p.  604, 
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have  been  slain  in  battle^  or  wounded,  and  their  houses  broken  open^ 
is  the  marriage  styled  Rakahasa.  When  the  lover  secretly  embraees 
the  damsel)  either  sleeping  or  flashed  with  strong  liqnor,  or  disorder- 
ed in  her  intellect^  that  sinful  marriage,  called  Poishdcha,  is  the 
eighth  and  the  basest/'— Ch.  III.  vs.  21,  27,  28,  29,  30,  31, 
32,  33,  34. 

II.  Jagnyavalkya  : — '^  In  the  Brdhma  nuptials  the  damsel  is 
given  (by  her  father,)  when  he  has  decked  her  as  elegantly  as  he  can, 
to  the  bridegroom,  whom  he  has  invited  ;  in  the  Dmva,  to  the  priest 
employed  in  performing  the  sacrifice  ;  in  the  Arsha,  to  the  bridegroom, 
from  whom  he  receives,  (for  religious  purposes,)  a  bull  and  a  cow. 
When  the  father  gives  her  to  a  suitor,  saying,  *  perform  all  duties  to- 
gether,' the  marriage  is  named  Kay  a  (or  Prijapatya^)  and  a  son  pro- 
duced by  it  confers  purity  on  himself  and  on  six  descendants  in  a 
male  line :  an  A  sura  marriage  is  contracted  by  receiving  property 
from  the  bridegroom;  a  Gindharva,  by  reciprocal  amorous  agree- 
ment ;  a  Rakshasa,  by  seizure  in  war ;  a  Poishadia^  by  deceiving  the 
damsel."— Coleb.  Dig.  Vol.  III.  p.  604. 

Vvavastha^  391.  Of  these  modes,  four,,  the  Brdhma,  Doi- 
va,  A^rsa,  and  Prdjdpatya^  are  legal  for  a  Brdh- 
mana :  the  marriage  styled  Gandharva,  and  the  seizure  of  a 
maiden  in  war  (i.  e.  the  rdkshasa  marriage,)  are  peculiar  to  the 
Kshdtriya  ;  the  A^surn  marriage  is  permitted  for  a  Voishya  and  a 
Shudra;  the  Poishdcha,  forbidden  to  them,  should  be  prac- 
tised by  no  person  whomsoever.* — Shula-pdni. 

^     .,        ..  The  first  four  (are  approved  in  the  case)  of  a  priest; 

^'  tlie  Gdridharva  and  Rakshasa  marriages  are  per- 
mitted for  a  soldier;  tlic  A^sura  ceremony  is  peculiar  to  mercantile  and 
servile  men ;  the  Puishacha  marriage,  is  reprobated  for  all.f — Jag- 
nyavalkya. 


»    Coleb.  Dig.  Vol.  III.  p.  605.-8ee  Macn,  H.  L.  VoL  I,  pp,  C9,  60,  andStr.  H,  L. 
Vol.  I.  p.  41. 

t    Yet  after  the  ceremonies  have  been  once  gone  through,  t'le  marrirgs,  U  by  no 
means  reyocablc. 

Sir  William  Macnagbten  says  :     "  I  am  given  to  undcntaai   that  marriages  by  th« 
PoUhdcfM  mode  are  not  uucemmon  ;  and  that  young  wtmsjii  ^^ho  iro.a  their  wealth  or 

Sit 
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Vvavastha''  ^^^'     ^*  present,  the  Brdhvna  nuptials  only 
are  practised  by  good  men ;  but  even  the  mar- 
riages called  A^sura,   Ohndharva^  Rhkshasa,  and  the  rest,  are 
sometimes  practised  by  others.* 

Vvavftsthft^  ^^^'    ^^^  nuptial   rites  are  necessary  to  be 
performed  in  each  and  every  one  of  these  forms 
of  marriage*! 

A     4-1*      •<-         Nuptial  rites   are   ordained  in  the   marriage  styled 
^ '     Gindharva  and  the  rest ;  to  this  contract  the  nuptial 
fire  must  be  made  witness  by  men  of  the  three  classes. — Devala. 

The  nuptial  rites  are  the  betrothment,  nSndi  ghrAddha  performable 
in  the  forenoon  of  the  day  of  gift,  the  gift  of  the  bride  on  that  night, 
and  the  kushandikd  to  be  performed  within  four  days  from  the 
day  of  gift.J 


beauty  may  be  dMirable  objects,  are,  not  unfreqnently,  inyeigled  by  aitiHoe  into  matri- 
mony, the  forms  of  which  once  gone  through,  the  contract  is  not  dissoluble  on  any  plea 
of  fraud,  or  eycn  of  force.*' 

•  Vide  Coleb,  Dig.  Vol.  III.  p.  606,-Macn.  H.  L.  Vol.  I.  p.  60,  and  Str.  H.  L.  Vol.  I,  p.  42. 
t    The  nuptial  rites  are  necessary  even   in  the  marriage  named    Gindharva,  Coleb. 
Dig.  Vol,  III.  p.  606,  Vide,  Str,  H,  L.  Vol.  I.  41. 

Sir  Tvilliam  Macneghten  says :  **  Tbe  Gotndharva  marriage  is  the  only  one  of  the 
eight  modes  for  the  legalising  of  which  no  forms  are  necessary  ;  and  it  seams  that  mu- 
tual cohabitation,  as  it  implies  what  the  law  declares  to  bo  alone  necessary,  namely,  •reci- 
procal amorous  agreement,*  would  be  safficient  to  establish  such  a  marriage,  if  corrobo- 
rated by  any  word  or  deed  on  the  part  of  the  man  ;*'  and  in  reference  to  this  he  alludes 
to  a  cose,  saying  :  "  On  this  principle  the  law  officers  of  the  Sadder  Dewanny  Adawlut 
declared  legal  a  marriage  eontraeted  in  Cuttack,  not  very  long  ago,  in  a  case  where  tbe 
parties  had  cohabited  for  some  time,  and  the  man,  signified  his  intention  by  placing  a 
garland  of  flowers  round  the  neck  of  the  woman."  It  is  however  to  be  remarked  that  iu 
the  G<Cndharva  form  of  marriage  the  only  ceremony  that  may  not  be  required  to  be  per- 
formed is  that  of  t  he  gift,  the  exchange  of  the  flower  garland  between  the  bridegroom  and 
bride  being  expressive  of  the  gift  of  the  one  to  the  other  :  but  the  ceremony  of  htishandii% 
should  certainly  be  performed,  as  otherwise  the  marriage  is  not  complete  though  irrero- 
Cttble.— ricfc  Str.  H.  L.  Vol.  I.  p.  41. 

X  The  details  of  the  marriage  ceremonies  recapitulated  by  Mr.  Colebrooke  in  his 
Essay  on  the  Religious  Ceremonies  of  the  Hindus,  (Asiat,  Res,  Vol.  VII.  p.  809.)  are 
religions  rites  mixed  up  with  customs :  all  of  the  latter  are  not,  however,  invariably  the 
iftmo  in  all  the  provinces  of  India. 
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PBRSONS    COMPETENT  TO  GIVE  A  GIRL 
IN  BfABRIAGR. 

VvAiTAfitliA.^  894-     A     father,     paternal     grandfatbar,     brother, 
^  ^  '  SaktUya*     maternal     grandfather,     maternal     un- 

cle, and  mother,  if  of  sound  understanding,  are  competent  to 
perform  the  ceremony  of  the  gift  of  a  bride  to  her  bridegroom ; 
the  ri^ht  of  gfiving  a  girl  in  marriage  devolves  successively,  so  that 
on  failure  of  the  first,  the  next  in  order  is  entitled  to  perform  the  cere- 
mony.— See  Udvdha-taltwa, 

m 

,        ..       1.     A  father,  paternal  grandfther,  brother,  Sakulya^^ 

^  maternal  grandfather,  and  mother  are  the  givers  of 

a  damsel  (in  marriage ;)  in  default  of  the  first,  the  next  in  order,    if  in 

the  natural   state  of  mind,    (is   entitled  to  perform  the  ceremony  of 

gift.t)— Vishnu. 

II.  A  father,  paternal  grandfather,  brother,  Sakulya,*  and  natural 
mother  are  the  givers  of  a  damsel  (in  marriage :)  in  default  of  the  first 
the  next  in  order,  if  in  the  natural  state  of  mind,  (is  entitled  to  per- 
form the  ceremony  of  gift.)f — Jaontavilkta. 

III.  The  father  himself  will  give  the  daughter  (in  marriage,)  or 
her  brother  by  the  father's  consent,  the  maternal  grandfather,  the  ma- 
ternal uncle,  the  Sakulya^^  and  relations  in  the  maternal  line,];  the 
mother  in  default  of  all  (these,)  provided  she  be  of  sound  understand- 
ing, otherwise  the  kinsmen  of  her  father  will  give  the  daughter  in 
marriage.§  — NIrada. 

_  ^^,         The  maternal  uncle    must  be  understood  to  be  after 

CONLCUSION- 

the  mother  ;  and  the  order  of  the   Saiulya   and  pa- 
ternal grandfather  as  stated   by  NXrada   is  not   to  be  respected,  but 
that  prescribed  by   Vishnu  and   Jaonyavalkta  is  to  be  followed  in 
practice.    This  is  the  doctrine  of  Raghu-nandana, 
-.  fVi    ^       ^^^'    Every  father    (a)  is     bound     to  give  his 

^  '  daughter  in   marriage   at   the  proper  time  (•  ;)  he 

that  does  not,  is  punishable  in  both  worlds.§ 

*  By  ibe  term  Sakuli/a  is  here  meant  relations  of  the  lame  race  as  fur  as  the  tenth 
degree  of  the  affinity,  as  expounded  in  the  following  text  cited  in  the  ShuddH'kkitwtL-^ 
^*Saimlya  (is  any  of  the)  relations  as  far  as  the  tenth  degree.** 

t  UdvdLha-iattwa.'^See  Str.  H.  L.  Vol.  1.  p.  S5. 
t  See  Nimoya-sindhu,  Sans.  p.  219, 
f  See  DAiT.  bhtC,  p.  186;  Coleb.  Dig.  Vol.  11.  p.887;  and  Str.  H.  L.  Vol.  1.  p.  IB, 
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^  -  . .  I.  The  father  (a)  who  givea  bol  (his  daughter  in 
^'  marriage)  at  the  proper  season  (t,)  the  husband  who 
approaches  not  (his  wife)  in  due  season,  and  the  son  who  gives  net 
support  to  his  mother,  are  criminal,  and  shall  be  punished  according 
to  the  law. — Vbihaspati,  cited  in  the  Vtvida-bhanginavd.  Vide. 
Colebrooke*s  Digest,  Vol.  II.  p.  386. 

II.  As  often  as  a  virgin's  courses  recur,  who  desires  and  demands 
marriage  with  a  man  of  equal  class,  so  many  beings  are  destroyed  by 
the  fault  of  her  father  and  mother :  thus  is  the  law  declared. — Va- 
SHisHTHA.     Ibid.  p.  387* 

III.  Reprehensible  is  the  father  (a)  who  gives  not  his  daughter 
in  marriage  at  the  proper  time,  and  the  husband  who  approaches 
not  his  wife  in  due  season  (t,)  reprehensible  also  is  the  son  who  pro- 
tects not  his  mother  after  the  death  of  her  lord.—  Manu.  Ch.  9,  t.  4. 

(a)  Here  the  term  '  father'  comprehends  also  the  girPs  mother 
and  the  heirs  of  the  father,  inasmuch  as  they  also  are  bound  to  give 
her  in  marriage. — See  ante,  pp.  363 — 367. 

(t)  '  At  the  proper  time  or  season'— that  is,  before  the  appear- 
ance of  her  menses ;  for  a  text  of  Goutaha  ordains  that  a  girl  should 
be  given  in  marriage  before  her  menses  have  appeared* — iKuUika 
Bhatia. 

IV.  Before  her  breasts  are  prominent,  a  girl  should  be  given  in 
marriage  :  both  he  who  gives  (a  damsel  in  marriage)  after  (her)  menses 
have  appeared,  and  he  who  receives  (such  a  damsel,)  sink  to  a  region 
of  torment ;  and  the  father,  paternal  grandfather,  and  great  grand&ther 
(of  each)  are  bom  again  in  ordure :  therefore,  should  a  damsel  be 
given  (in  marriage  )  before  her  menses  appear. — PoithI nashi. 

«.  fVi    ^  ^^'   ^^*   ^^  *  bridegroom   endued   with    leamiog 

^  '  and   good  qualities  be  not  had,    she   may  be  kept 

unniarried  till  her  death.f 

AirtTinritir      ^^^  ^*  ^*   better  that  the  damsel,   though  marriage- 
^'     able,  should  stay  at   home  till  her  death,  than  that 

*  A  girl  eight  jears  old  is  ^termed^  Gourt,  and  Dine  years  old  is  Rohint,  at  the  tenlh 
year  of  age  is  termed  Kmgakif,  after  that  she  is  RajatwaU£{a  female  with  mensM.) 

Most  of  the  females  of  this  country  begin  to  menstruate  after  the  twelfth  year  or  at 
the  beginning  of  the  thirteenth.— See  Medical  Transactions,  Vol  IX,  part  1,  pagof  S08,  S0». 
t  SeeStr.H.L.'Vol.  I.  p.<5. 
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he  should  ever  give  her  in  marriage  to  a  bridegroom  void  of  excellent 
qualities  (m.)— Manxj.  Ch.  9,  v.  89. 

{n)  Even  after  the  appearance  of  her  menses,  a  girl  should  stay 
at  her  father's  house  till  her  death,  yet  she  should  never  be  given  in 
marriage  by  her  father  to  a  man  destitute  of  learning  and  good  qxiVL- 
lities.'-Kulluka  Bhaita. 

Vvavasthft'^  ^^^'  ^^  ^^  persons  competent  to  dispose  of  a 
girl  do  not  give  her  in  marriage  at  the  proper 
time,  she  should  wait  for  three  years  from  the  time  that  her 
menses  first  appear  ;  after  that  period,  she  is  at  liberty  to  choose 
for  herself  a  bridegroom,*  and  by  such  act  neither  she  nor  her 
husband  would  commit  an  offence. 

AiifliiMnf  Three  years  let  a  damsel  wait,  though  she  be  mar- 
^ '  riageable ;  but,  after  that  time,  let  her  choose  for 
herself  a  bridegroom  of  equal  rank  (e  :)  If,  not  being  given  in  mar- 
riage, she  choose  her  bridegroom,  neither  she  nor  the  youth  chosen 
commits  any  offence. — Manu.  Ch.  9,  vs.  90,  91. 

(e)  After  the  lapse  of  three  years  if  she  do  not  get  a  bridegroom 
endued  with  superior  qualities,  she  should  for  herself  choose  a  bride- 
groom equal  in  class  and  qualities. — Kulluka  Bhaita^s  commentary 
on  the  above  texts. 

VvaviiiStha  ^  ^^^'    ^^  there  be  none  competent  to  dispose 
of  her  in  marriage,   she,  when  marriageable,  is 
to  choose  for  herself  a  bridegroom,  she  being  then  at  her  own 
disposal.! 

.      . ,        .  -  If  there  be  no  persons  (competent)  to  give  her  in 

^'  marriage,  let  the  damsel  herself  choose  a  (suitable) 
hridegroom.f — Jaonyavalkya,  cited  in  Vivada-bhangdrnava.  Vide 
Coleb.  Dig.   Vol.  II.  p.  387. 

n  The  reason  why  under  the  above  circumstances  such 

Beason.  ^  ^  ^ 

liberty  is  granted  by  law  to   a  female   is,  that  her 

obligation  to  marry  is  amongst  the  ordinances  of  the  Veda^  and  that 
marriage  is  the  principal  sacrament  ordained  with  regard  to  her  per- 
son as  being  in  lieu  of  the  regenerating  ceremony  upa^nayana,  and  com« 


See  Str.  H.  L.  VoL  I.  p.  35.  t  See  Str.  H.  L.  Vol.  I,  p.  U, 
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pletely  expiatory  of  the  sinful  taint  that  every  child  contracts  in  the 
mother's  womb^  without  which  she  remains  impure.*  With  the  male 
sex  marriage  constitutes  the  order  of  housekeeper  {gri/uuiha,f)  the 
second  and  most  respectable  of  the  four  orders.]: 


*  Bj  oblations  to  fire  during  the  mother*!  pregnancy,  by  holy  rites  on  the  birth  of  the 
child,  by  the  tonsnreof  his  head  with  a  lock  of  hair  left  on  it,  by  the  ligation  of  the  aacrifi- 
oial  cord  are  the  seminal  and  nterine  taint*  of  the  three  dasaee  wholly  removed.  The  same 
ceremonies  (except  that  of  the  sacrificial  thread,)  must  be  duly  performed  for  women  at 
the  same  age  and  in  the  same  order,  that  the  body  may  be  made  perfect;  bat  without  any 
texts  from  the  Vedtu  The  naptial  oeremony  is  considered  at  the  complete  insiitiitioB  of 
women,  ordained  for  them  in  the  VecU,  together  with  reverence  for  their  hosbsodii  dwel- 
ling first  in  their  fsther^s  £unily,  the  bnsinees  of  the  honse,  and  attention  to  the  sacred  fire. 
Nahu,  Ch,  2,  v#.  27,  S6,  67. 

The  naptial  oeremony  is  the  only  one  ordained  in  the  Veda  in  respect  of  wosoen : 
it  is  said  by  Mahu  and  others  to  be  (as  their)  vpa-nayana  (ligation  of  the  sacrificial  thread;) 
tbeir  rendering  service  to  their  husbands  is  (equal  to)  staying  intbe  £unily  of  the  ffmru  and 
studying  the  Ko/a,  and  the  performance  of  the  household  duties  is  (equal  to)  the  petlbna- 
ance  of  the  morning  and  evening  homa,  (oblation  to  fire)  and  attention  to  the  sacred  fire  : 
thus  marriage  bong  substituted  for  ttpa-nayanth  the  Utter  is  not  ordained  for  the  fteiale 
mx.^KHUQm  Bhaita. 

f  Should  a  wife  be  not  obtained,  a  man  must  perform  the  tow  or  erKpiatimi  called 
<  SfUCtaka:^lldwCha't(Uhoa, 

The  wise  call  not  the  habitation  (alone)  the  home,  (for)  the  wife  is  described  by  that 
namef^n'Ao;)  with  her,  indeed,  a  man  attains  all  the  purposes  of  human  life.— A  text 
cited  in  the  Udviiha-taituKL 

From  the  wife  alone  proceed  offspring,  good  household  management^  ■olicitoua  atten- 
tion, most  exquisite  C4iresses,  and  that  heavenly  beatitude  which  she  obtains  for  the  manes 
of  ancestors  and  for  (the  husband j  himself.— Manu. 

Perpetuated  ofl&priag  and  heavenly  abode  are  obtained  through  a  son,  son's  son,  and 
a  great  grandson;  therefore,  should  virtuous  wives  be  respected,  cherished,  and  well  ffuard- 
cd.-— JiiaNTAVALKTA.  Scc  Coleb.  Dig.  VoL  II.  p.  400. 

t  (1.)  The  student  of  the  Veda,  (2.)  the  married  man,  (3.)  the  hermit,  and  (4.)  the 
anchoret,  are  the  offspring,  though  in  four  orders,  of  married  men  keeping  house :  But  of 
all  those,  the  housekeeper,  observing  the  regulations  of  the  Shndi  and  Smriii,  may  be  oaOed 
the  chief;  since  he  supports  the  three  (other  orders.)— MA ku,  Ch.  6,  v»,  87  and  89. 

Four  orders  are  prescribed  for  BrcChvMAOB  :  (m.  the  order  of)  the  married  man  keep- 
ing house  (flrrtAfor  flrri^#<Aa,)  the  student  of  the  Veda  ChrahmachahQ  the  hermit  (vcTna- 
pra9iha,)  and  the  anchoret  (bhikshu,  iany:Csi  or  yati.)  To  Kahatriyas  also  are  ordained 
(the  first)  three  orders;  and  two  (i.e.)  the  brakmachdri  ^Mgrihx,  for  VmshfOM,  The 
only  order  to  be  entered  by  the  Shidras  is  that  oigrUU  or  grihattha.—  Vdmana  pur^wh 
cited  in  the  ^(W^-Zaf/iM.— See  Sir.  H.  L.  Vol.  I.  p.  84. 

Thus  for  a  Shiidra  also  marriage  is  indispensably  naceMuy^  inasmnch  as  hit  duty  is 
to  enter  the  order  of^i^t'and  no  other,  and  one  cannot  be  a  perfect  grM  without  a  wife, 
and  marriage  is  the  only  sacrament  which  completely  removes  his  neminal  and  utennt 
taints,  and  renders  him  a  pure  ^^(/ra.— See  aitiUf  pp.  39a*-807* 
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EX    PARTS. 

Ex  parte  JANAKf-PRAsi^D  AgarwIlX 
In  re  Mani  Bf af ,  an  Infant. 

Case  The  Court   differing  in  opinion   delivered  separate 

v2SVo.*894T^*'     Wgments.    The  Mowing  is  the  opinion  of  the  se- 
eond  Judge  in  concurrence  with  the  opinion  of  Sir 
James  Colville  C.  J.    who  left  India  a  few  days  ago. 

Jackson,  J. — ^The  only  question  before  the  Court  is  one  of  casts, 
and  that  involves  a  consideration  of  the  point,  whether  the  guardian- 
sl&ip  of  this  infant  vested  upon  the  death  of  the  father  in  the 
brother  or  the  mother.  Upon  the  aflBdavit  of  JAnaki-prasud,  it  appears 
that  the  father  had  made  this  contract  of  marriage  with  Rdm-chdnd, 
that  the  parties  came  to  Calcutta  to  carry  out  the  ceremony ;  that  the 
father  died  before  the  marriage  was  effected,  and  that  subsequently 
the  mother  refused  to  allow  it  to  proceed,  or  to  permit  the  infant  to 
see  her  brother,  who,  in  my  opinion,  was  the  legal  guardian  of  the 
child.  The  case  made  by  the  mother  was  supported  by  the  joint 
affidavit  of  twelve  persons,  and  if  number  is  any  criterion,  it  is  con- 
clusive as  to  the  marriage  desired  by  the  mother  having  taken  place. 
It  is  necessary,  however,  to  consider  the  affidavits  with  reference  to 
the  question  of  casts.  (His  lordship  then  went  through  the  affi- 
davits, commenting  upon  that  of  the  mother  and  her  friends  as 
unsatisfactory  and  inconclusive,  and  proceeded.)  The  next  question 
is,  whether  the  right  to  give  in  marriage  vested  on  the  father's  death 
in  the  mother  or  the  brother  of  the  infant.  I  cannot  of  course  con- 
sider this  case  as  if  the  parties  were  Europeans.  The  universal  ten- 
dency of  the /7inc?2<  law,  as  laid  down  in  the  books  from  Man  u  to 
Strange  is  to  exhibit  the  Hindu  woman  as  occupying  a  strict  state 
of  pupilage,  and  I  am  bound  to  administer  that  law  as  it  stands. 
(1.  Strange,  244.)  It  would,  I  think,  be  very  dangerous  to  relax  the 
settled  rules  on  this  subject,  and  so  long  as  with  a  very  few  excep- 
tions the  position  of  Hindu  women  b,  as  it  is  at  present  well  known 
to  be,  I  will  not  willingly  sanction  any  act  inconsistent  with  their 
declared  status.  The  law  is  clear  that,  upon  the  death  of  the  father, 
the  widow  ought  to  live  with  the  sons,  and  it  is  laid  down  in  1  Strange, 
p.  36,  that  failing  the  father,  the  duty  of  selecting  a  suitable  hus- 
band for  the  daughter  lies  first  on  the  paternal  relations,   and  failing 
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them  on  the  mother.  This  view  is  also  supported  most  strongly  in  2 
Strange  pp.  28  and  30^  and  1  Macn.  H.  L.  pp.  103,  104,  for,  although 
one  passage  in  the  latter  authority  would  seem  to  throw  a  doubt  upon 
it,  yet  a  subsequent  passage  in  the  next  page  clears  away  that  doubt. 
The  Chief  Justice,  before  he  left  the  Court,  was  also  referred  by  a 
distinguished  living  authority  to  an  untranslated  work  on  Hindu  law, 
which  strongly  supports  the  view  I  have  stated.  Besides  this,  I  do 
not  find  that  in  her  affidavit  the  mother  any  where  denies  the  legal  right 
of  the  brother,  and  there  is  certainly  no  denial  of  the  allegation  that  the 
brother  was  refused  leave  to  see  the  infant  by  the  mother.  Upon  the 
whole,  I  am  not  satisfied  with  the  conduct  of  the  mother  throughout  the 
matter,  and  holding  the  rule  of  law  to  be  as  I  have  stated,  the  rule  most 
in  my  opinion,  be  discharged  without  costs. — 26th  of  February,  1859. 
S.  C.  Boulnois'  Reports  of  decided  cases  (part  11.)  page.  114. 

Wells  J.,  who  had  discented  from  the  rest  of  the  Court,  maintained 
his  opinion. 

PERSONS  BETWEEN  WHOM  MATRIMONY 
IS  PROHIBITED. 

Vvavastha''  ^^^*    '^^^  marriage  with  a  girl  of  a  different 
caste  is  prohibited  in  the  present  {kalt)  age.* 

•*  Undertaking  sea  voyages  (to  circumnavigate  the  ocean  ;)  the  carry- 
ing of  a  kamandalu  (by  a  householder ;)  the  marriage  of  twice-born 
men  with  damsels  unequal  in  class :''  (premising  these  and  other  prac- 
tices, the  Vrihat  Naradiya  Pur  ana  adds :  "  the  wise  have  declared 
that  these  practices  must  be  avoided  in  the  kali  age."  A^ditya  Puram 
too  :  "  The  filiation  of  any  but  dattaka  and  ourasa  sons  is  not  admit- 
ted: the  marriage  of  twice-born  men  with  damsels  not  of  the  same 
class  :'^  (premising  these  and  other  parts  of  law,  proceeds,)  ^'  these 
parts  (of  ancient  law)  were  abrogated  by  wise  legislators,  as  the  cases 
arose  at  the  beginning  of  the  kali  age,  with  an  intent  of  securing  man- 
kind from  evil.''* 

The  marriage  of  a  Skudra  with  a  woman  of  another  caste  has  been 
prohibited  by  Manu  himself,  who  says  : — "  For  a  Sliudra  is  ordained 
a  wife  of  his  own  class,  and  no  other :  all  produced  by  her  shall  have 
equal  shares,  though  she  have  a  hundred  sons.'' — Ch.  9.  v.  157. 

♦    See  Str.  H.  L.  Vol.  I.  pp.  38,  39.    See  Coleb.   Dig.    Vol.   IH.  pp.  HI,   148,  «rf 
272.    See  also  the  cliapter  treating  of  the  difierent  CMtes. 
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VvAvaathft^  ^^'  ^'  *^  prohibited  to  contract  marriage 
•  *  with  a  person  who  is  a  father's  sapinda  (a)*  or 
of  thesame  jrofrfljt  or  of  ecjual /)rfli;ar(W+  with  him,  or  who  is 
one  of  the  sapindas,  or  samdnodakas^  of  the  maternal  grand- 
Father  that  is  known  by  birth  and  family  name  to  be  descended 
from  the  same  race  as  the  maternal  grandfather. 

^     .-        ..I.     He  who    inadvertently  marries,   a  girl  sprang 
^      from  the  same  original   stock  ( gotra  )t  with  himself^ 
must  support  her  as  a  mother. — BotjdhXtana.    See  Coleb.  Dig.  Vol. 
Ill,  pp.  329. 

II.  A  brdhmam  who  marries  a  damsel  of  his  own  gotra\  and  pra- 
varas;X  ceases  to  tie  a  br&hmaria^  and  the  son  born  of  that  wedlock  is 
a  chanddla" — Udvdha-taUwa. 

*  A  Sapinda  is  a  relation  within  the  sixth  degree  from  one's  self  not  inclusive,  as 
defined  in  the  following  text :  *'  The  fourth  person  and  the  Ctwo)  rest  share  lepa  or  the 
remains  of  the  oblation  wiped  off  with  kut^  grass  ;  the  father  and  the  (two)  rest  share  the 
oblation  cakes ;  the  seventh  person  is  the  giver  of  oblations:  the  relation  of  tapMufcu  or 
persons  connected  by  the  oblation  cake  extends  therefore  to  the  seventh  person  (or  sixth 
degree  of  ascent  or  descent.)  See  Coleb.  Dig.  VoL  III.  p.  681.  Bee  also  the  definition  of 
the  sapinda  related  by  the  oblation  of  food,  and  that  by  consanguinity,  in  section  XI,  clause 
1 ,  of  the  Chapter  on  adoption. 

t  Ootra  IS  the  race  (or  family  name)  of  an  ancient  sage,  whose  name  converted  into  an 
adjective,  is,  as  an  epithet,  prefixed  to  the  word  gotra  to  distinguish  his  gotra  from  that  of 
another  sage :  thus  the  gotra  of  sage  Kashyapa  is  called  '  KtCihya^fta-goira,*  A  person  pf  the 
same  goira  is  a  relation  of  the  same  race,  or  one  descended  in  the  direct  male  line  from  the 
same  primitive  stock   or   sage. 

X  Pravara  is  one  of  the  principal  sages  of  a  gotra  or  race  by  whom  the  founder  of 
that  race  is  distinguished  from  the  rest.  For  instance  in  the  gotra  called  K(ishyapa 
(L  e.  of  Kashyapa)  there  are  three  Pravaras^  namely  '  Kcuhyapa^  Avasifra,  and  Noidrapn- 
of  whom  Kathyapoj  the  founder  of  that  gotr<i,  is  distinguished  from  the  other  sages  of 
the  same  name  by  having  in  his  gotra,  or  being  followed  by,  .the  sages  Avoitfra  and  Not- 
drapa  who  characterise  his  gotra. 

*  Of  equal  Pravara*'— that  is,  descended  from  a  gotra  which  have  pravarasof  the  same 
number  and  name. 

Sir  W.  Jones  and  Mr.  H.  Colebrooke  have  translated  '  gotra*  by  *  primitive  or  original 
stock;*  and  *pravard*  by  'patriarch.'  and  Mr.  Sutherland  has  generally  translated  ^fra 
by  *  general  family,' 

§  The  relation  of  Sapindas  or  kindred  connected  by  the  faneral  oblations  ceases  with 
the  seventh  person;  and  that  of  Saminodahas,  or  those  connected  by  a  common  libation  of 
"water,  extendi  to  the  fourteenth  degree ;  or,  as  some  afiSrm,  it  reaches  as  far  as  the  me- 
mory of  birth  and  name  extends.  This  is  signified  by  the  gotra  or  the  relation  of  family 
xa>.me.-^Mit<£k9hafii  pp.  351,352. 
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«  .  -  ^rS+TT  ^^^'  ®^®  ^^^  ^*  ^®*  deacended  from  (his)  paternal 
^ '  or  maternal  anceators  within  the  sixth  dqgree  {Sapin- 
das,)  and  who  is  not  (known  by  her  family  name  to  be)  of  the  same 
primitive  stock  (gotra)  with  his  father  (or  mother^)  is  eligible  by  a 
twice-born  man  for  nuptials  and  holy  union.— Manu  and  Satatapa. 
See  Manu,  Ch.  III.,  r.  5. 

(a)  The  relation  of  sapinda  extends  as  far  as  the  seventh  degree, 
as  said  in  the  following  text :  "  The  relation  of  sapindas  or  kindred 
connected  by  a  common  oblation  ceases  with  the  seventh  person.'^ 
Consequently  the  meaning  is  that,  whatever  female  is  descended  from 
the  race  of  one^s  maternal  grandfather  and  the  rest  (is  not  to  be  mar- 
ried by  him.)  By  the  word  *  cAa/  (and,  also,)  it  is  meant  that  one  who 
is  of  the  maternal  grandfather*s  race  and  known  by  birth  and  the  fiunily 
name*  to  be  descended  from  one's  mother's  lineage  is  not  also  to  be 
taken  in  marriage ;  others  though  from  the  same  primitive  stock  as 
the  mother  (i.  e.  maternal  grandfather)  aae  eligible  for  marriage.  This 
is  the  conclusion. — KulUka  Bhatta. 

IV.  Some  do  not  hold  that  marriage  should  be  contracted  with  a 
damsel  of  the  mother's  (i.  e.  the  maternal  grandfather's)  race.  One, 
however,  may  without  hesitation,  marry  a  girl  descended  from  the  same 
ancient  sage  or  primitive  stock  {gotra)  if  she  be  not  known  by  birth 
and  (family)  name  (to  be  descended  from  the  same  race.*)— Vyasa  cited 
by  Kullika  Bhatta.    See  Udvaha-tattwa* 

V.  Medhdtithi  has,  in  the  name  of  Vashishtha,  cited  the  subjoined 
text  which  prohibits  marriage  with  a  girl  who  is  of  the  mother's 
gotra : — '*  If  a  twice-born  man  marry  a  girl  of  the  same  gotra  or  of  the 
same  pravaras,  or  a  materoal  uncle's  daughter,  or  a  girl  of  the  mother's 
gotra^  he  should  perform  the  lunar  penance  {ch&7idrdyaria)  after  having 
entirely  deserted  her.''  But  this  text  also  relates  to  the  case  of  a  girl 
not  known  by  birth  and  descent  to  be  of  the  mother's  (i.  e.  the 
maternal  grandfather's)  race. — Kulluka  Bhatta. 

♦  By  the  phrase  *  known  by  birth  and  the  family  name*  is  meant  one  within  the  re- 
lation of  aam(inodaka.  Thus  Vrihat  mand  :  "The  relation  oi sawdnodakas,  or  those 
connected  by  an  eqnal  or  common  libation  of  water,  extends  to  the  fourteenth  degpree;  ot^ 
as  some  affirm,  (it  reaches)  as  far  as  the  memory  of  birth  and  name  extends. — See  MU^- 
kthar(£,  pp.  351,  352. 
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A    fli      •+Tr     ^^*    Marriage  must  not  also  be  contracted  with  a 

^*    damsel  connected  by  an  equal  or  common  libation 

<tf  water  {Saminodaia)  with  the  maternal  grandfather^ — Udviha-taiiwa. 

VII.  He  who  marries  a  daughter  of  his  father's  or  of  his  mother's 
sister,  or  a  girl  sprung  from  the  same  primitive  stock  (gotra)  with  his 
mother,  or  descended  from  the  same  ancient  sage  (with  his  father^) 
must  perform  the  lunar  penance,  and,  divorcing  that  wife,  he  must 
support  her.* — Sumantu.  See  Coleb.  Dig.  Vol.  III.  p.  829. 

VIII.  One  must  not  marry  a  wife  of  the  same  gotra  or  pngvaras^  or 
as  far  as  the  fifth  in  degree  from  the  mother  and  seventh  from  the 
father.* —  Vishttu-stilra. 

IX.  A  twice-born  man  may  properly  and  legally  marry,  0,king !  a 
wife  (leavingt)  as  far  as  the  seventh  on  the  father's  side,  and  fifth  on 
the  mother's   side.f — Vishnu-purdna. 

X«  Girls  descended  from  the  father's  or  mother's  friends  (relations) 
are  not  to  be  taken  in  marriage  as  far  as  the  seventh  and  fifth  respec- 
tively, as  well  as  those  of  the  same  gotra  or  of  equal  pravaras.* — 
Narada. 

Consequently, — 

VvavfiAtha^  401.  The  female  descendants  within  the  se- 
'  venth  degree  (inclusive)  from  the  father,  paternal 
grandfather,  and  the  rest,  and  the  female  descendants  as  far  as 
the  fifth  degree  (inclusive)  from  the  maternal  grandfather  and 
the  rest,  also  the  female  descendants  vnthin  the  seventh  .degree 
inclusive)  from  the  father's  friends  (bandhus,)  and  his  six 
ancestors  through  whom  those  females  are  related,^  and  also 
the  female  descendants  as  far  as  the  fifth  degree  (inclusive) 
from  the  mother's  friends,  and  their  four  ancestors  through 
whom  they  are  related, J  are  not  to  be  taken  in  marriage. — 
Udvdha-tattwa. 

*    See  UdvtCha-tatbwa,  f    BaghumandiUMCi  iateai>retation. 

X  These  inaj  be  illottnted  at  foUowst** 
Tkesonsofa  person's  father's  paternal  aunt  (fitthtc*aiifter«) tbeaona^f Jnaor ktr 
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^     .  -        . .         I.    The  bridegroom  and  bride  must  be  counted  by  the 
^ '    wise  fipom  that  common  ancestor  (inclusive,)  whose 
descendants  separated  in  branches,    (i.  e«   from  whom  branches  of 
the  family  have  issued.) — ^A  text  cited  in  the  Udvdha-tattwa. 

II.  In  counting  from  a  (father's  or  mother's)  friend,  those  male 
ancestors  (only)  must  be  enumerated  whose  descendants  separated  in 
branches ;  and  not  the  female  ancestors  such  as  the  maternal  grand- 
mother^  paternal  grandmother,  and  the  rest,  except  the  mother's  aunts 
and  father's  aunts ;  for,  in  the  text  of  Narada  : — **  Oirls  descended 
from  the  father's  and  mother's  friends  are  not  to  be  taken  in  marriage 
as  far  as  the  seventh  and  fifth  degrees  respectively :" — the  adjectives 
(seventh  and  fifth)  are  used  in  the  masculine  gender. —  Udvihariattwa. 
Such  is  also  the  doctrine  of  the  V%v6ha4attwdrnava. — See  the  last 
foot  note  of  the  preceding  page. 


fftiher's  maternal  aunt  (mother's  sister,)  and  the  sons  of  his  or  her  father^f  maternal  ancle 
(mothet^s  brother,)  are  his  or  her  father^s  handhua, — From  each  of  these  handhu  inclnsive 
mre  enumerated  seven  degrees  in  ascent  from  whom  relationship  is  deriTed,  thns : — I.  The 
■on  of  a  person's  father's  paternal  aunt, — 2.  that  son's  mother, — 3.  maternal  grandfiither, — 
4.  maternal  great-grandfather,— 5.  maternal  great  great-grandfather,— 6.  the  latter'a  fiither 
and — 7.  paternal  grandfather.  In  like  manner, — 1.  the  son  of  a  person's  father's  mater- 
nal aunty-— 2.  that  son's  nK>ther,~d.  maternal  grand&ther— 4.  maternal  great-grandfa- 
ther,— 5.  maternal  great  great-grandfather, — 6.  the  letter's  father,  and— 7.  paternal  grand- 
father.— 1.  The  son  of  one's  father's  maternal  uncle, — ^2.  that  son's  father, — 3.  paternal 
grand£iither,— 4.  paternal  great-  grandfather, — 5.  paternal  great  great-grandfather,— 6.  the 
latter's  fiither,  and— 7.  paternal  grandfather.  The  female  descendants,  as  far  as  the  se- 
venth degree  of  and  from  each  of  the  aboye  enumerated  persons,  are  not  to  be  taken  in 
marriage. 

The  sons  of  a  person's  mother's  paternal  aunt,  the  sons  of  his  or  her  mother's  ma- 
ternal annt,  and  the  sons  of  his  or  her  mother's  maternal  uncle  are  his  or  her  mother^ 
bamdktu.  From  each  of  these  handhw  (inclusive)  five  ascendant  degrees,  from  whom  rela- 
tionship is  derived,  are  enumerated  as  follows  : — 1.  The  mother's  paternal  aunt's  son,— 2. 
his  mother  (i.  e.  the  mother's  paternal  aunt,)— 3.  his  maternal  grandfather, — i.  maternal 
great-grandfather,  and— 5.  the  maternal  great  great-grandfather.  In  like  manner,—!, 
the  mother's  maternal  aunf  s  son,— 2.  his  mother  (i.  e.  the  mother's  maternal  annt,)— S. 
his  maternal  grandfather, — 4.  maternal  great-grandfather,  and — 5.  maternal  great  great- 
grandfather,— 1.  The  mother's  maternal  uncle's  son, — 2.  that  son's  father, — 3.  paternal 
grandfather,— 4,  paternal  great-grandfather,  and— 5.  paternal  great  grcat-grand&ther. 
The  female  descendants  as  fitr  as  the  fifth  degree  of  and  from  e«ch  of  the  above  enomcitted 
pexoons  are  not  to  be  taken  in  marriage. 
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\r        ftiatTin^  ^^^'    ^  dattaka  son  must  not   marry   a  girl 

who  is  connected  as  sapinda^  to  his   adoptive 

or  natural  father,  or  who  is  of  the  same  gotra  with  either 

of  them. 

-  .^^^  I.  "  She  who  is  not  connected  as  sapinda  to  his 
y-  jj^Q|.]^gf  Qf  father,  and  not  helonging  to  the  family 
(i.  e.  n^)  of  either,  is  approved  amongst  the  twice-born  men,  for 
espousal  and  connubial  intercourse." — On  account  of  the  conjunctive 
particle  '  cha  (andy  in  the  above  text  of  Manu,  the  construction  thereof 
is^ — <  who  is  not  connected  as  sapinda  to  his  father  (as  well  as  mo- 
ther;)— the  term  *  father*  is  used  to  exclude  (from  marriage)  a  female 
related  as  sapinda  to,  and  belonging  to  the  general  family  {gotra)  of, 
the  natural  father  also  of  an  adopted  son,  although  he  exdnsively  be- 
longing to  the  race  of  his  adoptive  father. — See  Dattaka'chandriH, 
Sect.  IV.  §  35. 

II.  Shila-p&ni  also  says ;  '^  The  term  father  (in  the  above  text)  is  used 
to  prohibit  one  who  has  two  fathers  (as  kshetraja  and  the  rest)  to 
marry  a  girl  belonging  to  the  general  family  {gotra)  either  of  his  na- 
tural or  adoptive  father,  although  he  belongs  to  the  general  family  of 
his  adoptive  father  alone.'* 

III.  "  As  many  degrees  as  there  may  be  of  forefathers,  with  so  many, 
their  own  forefathers,  let  sons  given  and  the  rest  associate  the  decea- 
sed. In  order,  their  sons  with  two  forefathers,  their  grandsons  with 
{samam)  one,  (should  do)  the  same.  The  fourth  degree  is  exduded. 
This  (relation  of  sapinda)  extends  to  three  degrees.**  According  to 
this  text  of  Kdrshndjinif  it  shotdd  not  be  argued  that  the  relation  of 
sapinda  extends  to  three  degrees,  in  the  family  of  the  natural  father, 
by  consanguinity,  and  in  that  of  the  adopter,  through  connection  of 
the  oblation  cake,  because  the  relation  o{  sapinda  in  question  does 
not  apply  to  marriage,  but  is  an  universal  relation  of  that  denomina- 
tion, predefined  as  extending  to  the  seventh  degree  in  the  line  of  the 
father,  and  to  the  fifth  in  that  of  the  natural  maternal  grandfather. 
Dittaka-chandrika,  Sect.  Ill,  §  19,20,21.— By  parity  of  reason,— 

Vvavastha^-  403.     A  dattdka  son  should  not  also  marry  a 
girl  who  is  related  as  sapinda  or  samdnodaka 
to  the  father  of  his  adoptive  or  natural  mother.* 

•  See  the  definitioo  of  the  two  kinda  of  Sopindat  in  clhiue  1,  lection  2J,  of  the  cbapter 
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P  Because  his    (the   daitaka  son's)  relationship  with 

the  family  of  his  adoptive  mother's  father  is  created 
through  connection  of  the  oblation  cake^  and  that  with  the  family  of 
his  natural  mother's  father  exists  by   consanguinity.* 

Vvavastha^  404.  In  the  text  of  Manu  and  shatatapa,  al- 
ready cited,  the  term  twice-bom  is  (specifically) 
inserted  to  exclude  a  shiidra  from  being  bound  to  avoid  mar- 
riage with  a  girl  of  the  same  gotra  as  he  ;  but  a  shiidra  is 
equally  (with  a  man  of  any  other  class)  prohibited  to  marry  a 
girl  related  as  sapinda  or  samcinodaka. 

V  ATTiustliA.^  ^^^'     ''    being    ordained  that  shiidras  must 
avoid  marrying  girls  related  as  sapindas^  they 
must  not  marry  girls  within  the  seventh  and  fifth  degrees  as 
aforesaid. 
Beason.  For  they  also  are  included  amongst  the  sapindas. 

«.  .  1^   •  406.     However,  a  girl  who  is  not  within  three 

gotras  (from  the  bridegroom)  is  not  unmarriage- 
able,  though  she  be  one  related  within  the  seven  or  five  de- 
grees as  above  described.f 

A  ifhri-Hfrr     ^'     ^  Though  nearly  related,  a  girl  may  be  taken  in 
^*    marriage  if  she  be  beyond   three   gotras. — ^A  text 
of  the  Matsiya-purana,    cited  in  the  Udvaha-tattwa. 

II.  She  TPho  is  not  connected  by  the  oblation-cake  or  libation  of 
water,  may  be  taken  in  marriage  by  a  twice-bom  man,  and  also  she 
who  (though  related)  is  not  within  three  gotras. — Vrihat  Manu»  cited 
in  the  Udvaha-tatiwa. 

*    See  Section  XI  of  tbe  chapter  treating  of  adoption. 

t  For  instance,  sboold  the  paternal  great-grandfather  of  the  man,  who  is  to  marry, 
be  of  the  KasAyapm  gotra,  bis  daughter  be  of  the  Sfuindiiya  gotra,  and  her  daughter  be 
of  the  V<£Uya  gotra,  and  her  daughter  of  the  Stfvarna  gotra,  then  the  latter't  Qomarried 
daughter  who  ia  of  the  Savarna  gotra  and  beyond  three  gotra^^  namely,  the  Ki^skyapa, 
StiCndilya,  and  VcCtsya,  may  be  taken  in  marriage  by  tbe  man  of  the  Kctthyapa  gUra, 

Three  gotras  from  a  £ather*s  or  mother'a  friend  roust  be  counted  in  the  manner  as 
directed  in  the  Udvafta'tattwa  above  cited. 
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Three  gotroB  of  the  descendants  of  a  bandhu  are  in  all  cases  to  be 
connted  from  his  own  gotra  (inclusive^)  and  those  of  the  descendants 
of  the  ancestors  of  a  bandhuj  who  is  a  father's  or  mother's  maternal 
nnde's  son,  are  also  to  be  counted  from  his  own  gotra,  but  of  the  des- 
cendants of  the  ancestors  of  the  other  bandhus  three  goiraa  most  be 
counted  from  their  maternal  grandfathers'  gotras* 

Observation  "  ^^®  should  marry  a  girl  who  is  not  descended  from 
the  same  ancient  sage  as  he;  he  must  avoid  five 
(degrees)  from  the  mother,  (and)  seven  from  the  father ;  or  three  from 
the  mother,  (and)  five  from  the  father." — This  text  of  PoiTnf  nasi  is 
expounded  by  Raghu-nandana  in  the  following  terms  : — '  In  fact,  by 
the  mention  of  three  (degrees)  &c.  it  is  meant  that  it  is  more  sinful 
to  marry  a  girl  from  the  fourth  to  the  fifth  degree^  both  inclusive,  (on 
the  mother's  side,)  and  from  the  sixth  to  the  seventh  degree,  both 
inclusive,  (on  the  father's  side  :)  otherwise,  the  other  text  of  Poithi- 
NASi :  ^*  The  daughters  of  the  mother's  sister  and  father's  sister  and 
of  the  mother's  brother  are  sisters  by  law,  they  must  not  be  taken 
in  marriage,"  would  be  useless.'  Skulapdni,  however,  holds  that  the 
avoiding  marriage  with  girls  as  far  as  three  and  five  degrees,  (and 
marrying  from  the  fourth  and  sixth  degrees)  relate  to  marriages  of 
the  asura  and  other  forms,  or  to  the  marriages  of  the  kshatriyas. — So 
it  is  clear  that  according  to  both  opinions,  marriages  of  br&hmajias 
in  the  brahma  and  other  forms  (as  far  as  the  &sura  form)  with  dam- 
sels within  the  fifth  degree  on  the  father's  side  and  third  degree  on 
the  mother's  side,  are  invalid ;  and,  moreover,  according  to  Raghu-nan^ 
dana,  it  is  more  sinful. — Further,  agreeably  to  Sh^la-panVa  opinion, 
marriages  of  such  girls  amongst  any  caste  in  the  dsura  and  other 
forms,  and  amongst  the  kshatriyas  in  any  form  whatever,  are  valid, 
but  according  as  expounded  by  Raghu-nandana  such  marriages  are  not 
only  invalid,  but  also  more  sinful.  The  opinions  of  both  these  authors 
are  however  respected  in  Bengal. 

Conclusion  ^^  ^^^'  ^  ^^^  down  by  Sfdla-pAni,  marriages  of  the 
kshatriyasy  and  those  in  the  Asura  and  the  rest  of  the 
forms  of  any  other  caste,  with  girls  of  the  above  description,  do  not 
appear  to  be  invalid,  inasmuch  as  his  doctrine  agrees  in  many  respects 
with  the  above  text  of  Sumantu,  and  is  corroborated  by  the  follow- 
ing texts : — 

*  See  the  UdviiChfU'tattva, 
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"  One  should  marry  a  girl  not  related  within  the  seventh  degree ,  if 
such  girl  be  not  procurable,  then  a  girl  of  the  seventh  degree ;  in  her 
default,  one  of  the  fifth  degree :  this  is  the  rule  on  the  father's  side 
Sh&katayana  (says :)  a  girl  related  in  the  seventh^  sixths  fifths  third,  or 
fourth  degree  on  either  side  may  be  taken  in  marriage  without  an 
oflfence  being  committed/'* 

*^  A  girl  beyond  the  seventh  degree  in  relationship  is  preferable  (to 
one  of  a  nearer  degree,)  because  the  text,  cited,  says  :  *  If  a  girl  beyond 
the  seventh  degree  be  not  procurable,  a  man  may  marry  a  girl  of  the 
seventh  degree ;'  in  like  manner,  a  girl  beyond  the  fifth  degree  (on 
the  mother's  side)  is  preferable  for  marriage,  because  it  is  laid  down 
in  the  above  text  that,  a  girl  beyond  the  fifth  degree  not  being  procur- 
able, one  may  marry  a  girl  of  the  fifth  degree :  such  is  (the  course  to 
be  adopted)  on  both  sides."* — Keshava  Foijot/anii. 

**  It  appears  that  whoever  is  married  according  to  the  custom  of 
(his  or  her)  country  and  the  usage  of  the  family,  that  (marriage)  is 
always  valid."  Such  is  the  doctrine  of  the  Chaturvingshaii  (twenty  - 
four  sages.)* 

17         fulfil  a''  '^^'^*     ^  step  mother's   brother's  daughter  and 
his  daughter's  daughter  are   not  to  be  taken  in 
marriage. — Udvdha-tattwa, 

A  4-Vi  •4-«r  "^^^  *^®  wives  of  the  father  are  mothers,  their  brothers 
J*  arg  maternal  uncles,  the  daughters  of  the  latter  are 
sisters,  and  the  daughters  of  these  are  nieces,  both  (therefore)  are  not 
to  be  taken  in  marriage,  otherwise,  they  will  be  producing  saniaras 
(mixed  castes.) — Sumantu.  Ibid. 

Although,  the  brother  of  a  step-mother  being  an  uncle,  his  daughter 
and  daughter's  daughter  are  ( of  course  )  sister  and  niece,  (and  as  such 
are  not  to  be  taken  in  marriage,)  yet  as  they  have  nevertheless  been 
mentioned  (in  particular,)  it  must  be  concluded  that  marriage  with 
these  two  only  (  out  of  the  descendants  of  a  step-mother's  brother  ) 
should  not  be  contracted. — Ibid. 

~  tiio^  ^^^'     ^  ^^^  ^^  prohibited  to  marry  a  damsel 

^  *  who  bears  the  same  name  as  his  mother. — Ibid. 


Commentary  on  the  Dnitaka-wimansi ,  Saas.  page  24. 


VYAVASTHA-DARPANA.  665 

A  fhn-rif  Whatever  be  a  person's  mother's  name,  be  it  conceal- 
^ '  ed  or  known,  the  girl  who  bears  that  name  is  called 
'  bearing  (that  person's)  mother's  name.'  If  he  inadvertently  takes 
(her  in  marriage,)  he  must  atone  for  it,  and  performing  the  lunar  pe- 
nance he  must  forsake  her  entirely — Matshya-sikta  Mahd-tantra*  cited 
in  the  Udvaha-tattwa. 

T»  As  to  the  text  of  Rdja-marianda : — "  Though  bom  of 

a  good  family,  if  a  girl  be  of  the  same  name  as  (her 
bridegroom's)  mother,  another  name  should  be  given  her  in  marriage  by 
priests  with  the  consent  of  her  parents'' — it  must  be  understood  to 
be  applicable  to  the  case  where  the  name  is  known  after  betrothment, 
as  otherwise  the  above  prohibition  would  be  un-meaning  or  nugatory. — 
Raghu-naudana.     Conseq  uently, — 

Vvavaathft^  409.  If  after  betrothnnent  of  a  girl  it  be  known 
that^he  bears  the  same  name  as  the  mother  (of 
the  man  to  whom  she  is  betrothed,)  then  another  name  should 
be  given  her  by  priests  with  the  consent  of  her  parents,  after 
which  she  may  be  taken  in  marriage,  which  in  that  case  is  not 
invalid. — See  Udvaha-tattwa. 

^  f-u   ^  "^^0.     It  is  prohibited  to  contract  a  marriage 

with  a  daughter  of  the  spiritual  preceptor 
{dcharjya,i)  or  of  a  pupil.^t — ^iid. 

^*  The  marriage  with  a  girl  of  equal  pravaras,  with 
■^  y«     a  daughter  of  a  pupil,  or  of  the  ffuru   who   instructs 

in  the  Vedas^  is   prohibited." — A  text  of  the  Matshya-sukta^  cited  in 
the  Udvaha-tattwa. 

*  A  hymo  to  Vishnu  assuming  the  form  of  a  fish  :  it  is  believed  to  be  extracted  from 
the  Vcdas. 

t  A  pupil  is  he  who  receives  instruction  in  the  Vedas  The  cCchcCrJya  is  he  who  gives 
such  instruction.  Thus  in  the  following  text :— *  The  spiritual  preceptor  is  he  who  in- 
strucU  (his  pupil)  in  the  Vedas  after  inventing  (him)  with  the  holy  thread,  whence  is  he 
denominated  **  ac/icCrjya^—SGe  ante.  pp.  307,308. 

By  parity  of  reason,  it  seems  also  improper  to  marry  a  daughter  of  the  spiritual  pre- 
ceptor who  imparts  a  formula  or  myitical  text  of  the  taiUra,  or  a  daughter  of  a  pupil  iu« 
ftructed  in  that  of  the  tantra. 

84 
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Vvflvastha^  411.     A  younger  brother  is  prohibited  to  mar- 
ry   while   his    elder  brother*  remains  unmar- 
ried.— Ibid, 

A  fh  i^+rr  ^^  *  younger  brother  marry  while  his  elder  brother 
^ '  remains  unmarried,  he  becomes  pari^veiti,^  such  el- 
der brother  becomes  pari-vinna^X  the  girl  so  married  is  pari-vedantj/a, 
the  giver  of  a  girl  (in  such  marriage)  is  pari-dayi,  the  priest  who  per- 
forms the  rites  (of  such  marriage)  is  pari-karti  :  all  of  them  are  de- 
graded (for  sin.) — A  text  of  HarIta  cited  in  the  Udvdha-taUwa^ 

^412.     One  ought   not  to  supersede   his   elder 
^  '  brother  in  marriage,  though  permitted  by  him.$ 

M     -,        . -         A  marriage  is  blamable  even  though  contracted  with 
^'     the  permission  of  the  elder  unmarried  brother.^ — 
Prayashchitta-viveka. 

Vim.TT'iurHifL''  ^^^*     ^°®  however  commits  no  offence  if  he 
supersedes  his  elder  brother  in  marriage  under 
any  of  the  circumstances  recognised  m  the  following  texts.§ 

.      . ,        . .  I.     There  is  no  offence  in  superseding  in  marriage  an 

^ '  elder  brother  who  is  gone  to  a  foreign  country,  who 
is  degraded  (for  sin,)  who  is  a  beggar,  or  is  devoted  to  the  joga-shastr a 
(a.) — A  text  of  Satatapa  cited  in  the    Udvaha-tattwa, 

(a)  *  Joga^ — is  meditation  consisting  in  the  abstraction  of  the  mind 
from  worldly  objects,  and  in  the  union  of  one's  jibdtma^  with  the 
Holy  Spirit  (God.) 

•  An  older  brother  is  one  prior  by  birth,  and  bora  of  a  mother  or  of  a  stop-mother 
equal  in  class  with  the  father.  Thus  Manu  ;  "  Between  sons  born  of  wives  equal  in  class 
and  without  any  other  distinction,  there  can  be  no  seniority  in  right  of  the  mother:  senio- 
rity ordained  bylaw  is  according  to  tho  birth."  Here,  however,  an  elder  brother  must 
be  understood  to  bo  one  not  only  elder  by  birth  but  also  of  the  whole  blood,  inasmuch 
as  it  is  laid  down  in  the  text  c  f  ChhcCmioga  pnrishishta^  cited  at  pago  667,  that  a  younj- 
or  brother  is  guilty  of  being  pan'ycWnt  only  when  he  marriea  before  his  elder  brother  of 
tho  whole  blood. 

+  Pari-vettx, — one  guilty  of  having  married  before  his  elder  brother. 

^  Parivinnot — one  passively  gnilty  of  being  superseded  by  his  younger  brother 
in  marriage. 

§  See  the  (/Jraha-tatttoa. 

%  The  soul,  spirit,  vital  prmciple;  the  spiritual  substance  which  renders  bodies  sus- 
ceptible of  motion,  sensation,  &c. 
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IL  "  One  does  not  commit  an  offence  by  superseding  in  nurriiige 
his  elAtJ  brothcipr  who  lives  in  a  foreign  country^  who  is  an  eunuch 
or  impotent^  or  eia-vrishana^  or  who  is  not  of  the  same  womb  (ij  or 
who  is  a  whoremonger,  degraded^  equal  to  a  siudra  (e,)  very  much 
diseased,  an  idiot  (o,)  dumb,  blind,  deaf,  humpbacked,  dwarf,  kunthaka 
(k,)  very  old,  or  who  is  not  a  householder  (g,)  or  who  is  devoted 
to  agriculture,  or  to  the  ruling  power,  or  to  increase  wealth,  or  is 
one  who  acts  according  to  his  own  wishes  (j,)  or  is  a  kulata  (u,)  a 
mad  man,  or  a  thief/'  Though  in  a  hurry,  one  must  wait  three 
years  for  (his  elder  brother  who  is)  devoted  to  increase  wealth,  to 
the  ruling  power,  or  to  agriculture,  or  (who  is)  gone  abroad.  If 
[the  elder  brother,]  gone  abroad,  be  unheard  of  (t,)  the  younger  may 
marry  after  waiting  for  one  year ;  and  if  he  then  return,  the  latter 
is  to  perform  part  of  the  lunar  penance  for  purification  from  this 
sin. — A  text  of  Chhdndoga-parishishta  cited  in  the  Udvaha-taliwa. 

(i)     *  Foreign  country,' — see  the  note  at  pages  546  and  5 17. 

*  An  eunuch,' — See  the  chapter  treating  of  exclusion  from  in- 
heritance. 

'  Ek'Vrishana,* — Having  only  one  testicle :  a  kind  of  eunuch.* 

*  Not  of  the  same  womb,* — a  brother  born  of  a  step«mother:  con- 
sequently, there  is  no  offence  in  contracting  a  marriage  while  a  bro- 
ther bom  of  a  different  mother  remains  unmarried.* 

(u)  *  Kulaia/ — one  who  goes  to  a  different  golra  or  family :  such 
is  the  interpretation  of  Nardyana  Up&dhy&ya  :  by  this  he  means  that 
he  whose  gotra  (race)  is  changed  into  that  of  another,  such  as  a  dat- 
iaka  or  any  other  description  of  adopted  son,  is  a  kulata* 

*'  Accordingly,  sons  given  and  the  rest  do  not  incur  the  guilt  of  a 
pari'Vettd  and  the  like  :  for  a  text  of  Goutama  recites :  '*  By  marriage 
and  the  establishing  of  a  consecrated  fire,  the  offence  of  ^paruvedana^  does 
not  attach  to  a  half  brother,  a  son  given,  and  the  son  of  a  paternal 
uncle  likewise/' — '  To  a  half  brother']  on  the  marriage  and  so  forth  of 
either  of  two  brothers,  by  different  mothers,  the  offence  denominated 
'  pari'Vedana*  is  not   incurred.    This  is  the  meaning.    '  A  son  giveri^ 


•  Set  the  UMha-lcUUcm. 
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It  18  meant  tbat^  although  there  be  an  elder  brother  in  the  family 
of  the  natural  father,  the  adopted  sou  is  not,  (should  he  marry  and 
so  forth,)  a  ^pari-vetU^  nor  also  by  such  previous  marriage  and  the 
like,  of  the  younger,  is  the  elder  a  *pari'Vinna*  or  a  person  passiyely 
implicated  in  the  criminal  acts  alluded  to/' — Dattaka^mlm6nsi, 
pp.  129,  130. 

(e)  *  Equal  to  a  Shudra.^ — It  is  declared  by  Manu  :  "BrahmanaSf 
-who  tend  herds  of  cattle,  who  trade,  who  practise  mechanical  arts, 
who  profess  dancing  and  singing,  who  are  hired  servants  or  usurers, 
let  the  judge  exhort  and  examine  as  if  they  were  nhidras* 

(o)  *  An  idiot ^ — a  person  deprived  of  the  internal  faculty,  or  in- 
capable of  discriminating  right  from  wrong. — Mitakshara  cited  in 
the  Udtdha^atiwa.  Sec  the  chapter  treating  of  the  exclusion  from  in- 
heritance* 

(k)    ' iCtm/AaAra,'— indifferent  to   all   affairs* 

(g)  '  Not  a  householder y — prohibited  by  law  to  have  a  wife,  such 
as  noishtJiika  or  perpetual  brahma-charis,  hermits  and  bhiishus.^ — 
See  the  foot  notes  at  page  654. 

(j)  *  One  who  acts  according  to  his  own  wishes,* — that  is,  who  acts 
according  to  his  own  inclination  regardless  of  the  (ordinances  of  the) 
scripture  and  law.* 

(t)  '  Unlieard  of/ — that  is,  if  good  tidings  (or  the  existence)  of  the 
elder  brother  gone  abroad  be  not  heard  of,  his  younger  may  marry 
after  having  waited  for  one  year ;  should  the  elder  brother  subsequent- 
ly return,  the  younger,  to  atone  for  the  sin  committed  in  supersediMg 
his  elder  brother  in  marriage,  must  perform  the  expiation  denomi- 
nated '  Prajapatya,"^ — Prdyashchitta-vivcka. 

The  waiting  for  three  years  for  an  elder  brother  gone 

abroad  relates  to  the  case  where  he  is  gone  abroad,  for 

purposes  other  than  the  acquisition  of  science  and   religious  merit  ;*  it 

being  so  declared  in  the  subjoined  texts  of  Vashistha  and  Goutama  :— 

Vashistha: — 'Should  a  younger  brother  marry  without  waiting 
for  his  elder  brother,  gone  abroad,  he  must  perform  the  penance  ;  it 
is  proper  for  a  person  to  wait  twelve  years  for  his   elder  brother  who 

•  Sec  the  Udvdha-tattwa, 


VYAVASTHA^DARPANA.  669 

is  gone  abroad  to  obtain  religious  merit  and  property,  and  is  often 
heard  of.  It  is  not  (however)  proper  to  wait  (for  an  elder  brother 
who  is)  a  mad  man,  a  sinner,  leprous,  degraded,  impotent,  or  afflict- 
ed  with  phthisic  or  a  like  disease/ 

Goutama: — *In  the  case  of  a  bhrdhmana  elder  brother  (going 
abroad)  for  the  acquisition  of  knowledge,  the  younger  should  wait 
for  twelve  years  before  contracting  a  marriage  or  commencing  the 
worship  of  a  consecrated  fire  :  some  ordain  that  he  should  wait  for 
six  years/* 

Hence  it  follows  that, — 

Vvftvasthft^-  '*^'*'     ^^  *^^  o?L'&^^  of  persons  of  the  hhrhmana^ 
kshatriya,  voishya^  and  shudra   castes,  twelve, 
ten,  eight,  and  six  years  should  respectively  be  waited  for,*— 
Prayashchitta-viveka. 

The  author  of  the  Ratn&lcara  adds  the  following  text  of  Goutama  :— ^ 
(the  elder  brother)  being  heard  of,  the  younger  should  go  to  him, 
but  he  should  refrain  from  doing  so  if  he  (the  elder  brother)  has  quit' 
ted  the  condition  of  a  householder,'  and  thus  interprets  it:  *ThB 
elder  brother  living  abroad,  the  younger  (brother)  should  go  to  him 
to  cause  him  to  marry  and  worship  the  consecrated  fire ;  he  should 
however  refrain  from  doing  so  if  he  has  quitted  the  condition  of  a 
householder.t 

Vvavastha^  415.    The  marriage  of  a  j^ounger  sister  is  vi- 
tiated if  contracted  while  her  elder  sister  re- 
mained unmarried.* 

. .  I.    A  younger  sister  married  before  the  marriage 

AUunori  y •  ^^  j^^^  ^^^^^  sister  must  be  known  (to  be)  '  agre-du 
dhishu^  and  the  elder  sister  to  be  ^  didhisAu/^ — Devala. 

II.  The  husband  of  the  girl  denominated  '  agredidhishu'  should, 
after  undergoing  the  austere  penance  for  twelve  nights  (d,)  marry  (n,) 
find  give  her  away,  and  the  husband  of  the  didhishu  must  perform 
the  austerest  of  penances,  and  having  given  (her)  away  to  him,  he 
should  marry  again.* — Vashistha. 

*  Ududfiatatiwa,  f  See  ante,  p,  654. 
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((/)  ^  Austere  penance  far  itaelve  nightSt — ^that  is,  the  penance  de- 
nominated the  ^parika/  which  must  be  performed,  because  the  sin 
is  great.* 

(«)  '  Should  give  her  away/ — that  is,  he  must  give  the  younger 
sister  to  the  husband  of  the  elder.  The  elder  sister  must  likewise  be 
given  to  the  husband  of  the  younger.  This,  however,  is  declared  by 
law  for  the  sake  of  humiliation,  and  not  for  the  purpose  of  cohabita- 
tion, for,  a  text  of  Sumantu  in  the  chapter  of  marriage  declares  that 
they  must  not  again  be  cohabited  with.  And  a  text  cited  by  Bhava* 
deva  Bhatta  (ordains)  that  *  she  who  is  deserted  is  to  be  supppcMrted 
with  food  and  raiment.^* 

VvAvastha^  416.     Of  all  the  girls,  described,  those  only, 
though  married,   do    not  become  wives,  whose 
husbands  are  ordained  to  desert  them  and   to  perform  penance 
to  atone  for  the  sin  incurred  in  marrying  them.)t 

.  .  -  . .  I.  Thus  desertion  and  penance  being  enjoined  in 
^ '  (the  marriage  of)  the  descendants  of  the  sapindas, 
and  those  sprung  firom  the  same  ancient  sage,  the  girls  who  arc 
prohibited  to  be  taken  in  marriage  for  unseen  causes  of  defects  do  not 
become  wives :  consequently  the  defect  of  such  marriage  is  not  removed, 
nor  is  the  girl  so  married  capable  of  performing  religious  acts  (in 
conjunction  with  the  husband.) — Raghu-nandana/^ 

II.  In  the  matter  of  marriage,  as  it  is  laid  down  in  the  text:  *he 
who  inadvertently  marries  a  girl  sprung  from  the  same  original 
stock  (gotra)  with  himself,  must  support  her  as  a  mother,'  and  as  it  is 
also  heard  (from  the  sages)  that,  if  a  girl  of  the  same  gotra  and  so 
forth  be  taken  in  mamage,  she  should  be  deserted,  and  that  penance 
should  be  performed  if  a  marriage  be  contracted  with  a  girl  of  the 
same  gotra:  consequenty,  together  with  those,  the  girls  related  as 
mother's  sapindas  do  not  also  become  wives. — Kullika  Bhatta,— 
See  the  Udvdha4attwa^ 

♦  UdvoHia'tattwa. 
t  This  will  bo  known  on  penisal  of  the  texts  cited  under  the  Vyavast  haCs,  Kos.  399—415. 
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].  Id  expounding  the  text — ^A  Br&hmana  who  marries  a  girl 
own  ffolra  and  pravaras,'  8cc.  Shula'pdni^  author  of  the  Priyash- 
i^viveka,  says :  *  the  mention  o(  the  girls  of  the  same  gotra  or 
iras  is  illustrative  of  all  the  girls  not  to  be  taken  in  marriage/* — 
ihO'tattwa, 

.  Hence  the  lunar  penance  must  be  performed  even  on  the  raar- 
)f  a  girl  of  a  different  caste. — Raghu-nandana.     See  Ibidem, 

m#«i,ira  ^^  ^^  ^^^  &^^  ^o*  ^  ^  takcu  iu   marriage  being 

placed  by  SkAl-apini  on  an  equal  footing  with  the  girls 

5  same  gotra  or  pravaras,  it  follows  that,  according  to  his  opinion, 

do  not  become  wives  as  well  as  those  of  the  same  gotra  or  pravaras, 

- ,  ^  417.     Girls  of  visible  defects  do,  however,  be- 
come wives,  although  it  be  prohibited  to  mar- 
lem. — See  Vdvaha^tattwa. 

e.girls  of  visible  defects  are  pescribed  by  Manu  as  follows: — 
ionnecting  himself  with  a  wife,  let  him  studiously  avoid  the  ten 
ring  families,  be  they  ever  so  great,  or  ever  so  rich,  in  kine,  goats, 
S  gold,  and  grain.  The  family,  which*  has  omitted  prescrib- 
es of  religion ;  that,  which  has  produced  no  male  children  ;  that 
lich  the  veda  has  not  been  read ;  that,  which  has  thick  hair  on 
3ody  i  and  those,  which  have  been  subject  to  hemorrhoids,  to 
sis,  to  dyspepsia,  to  epilepsy,  to  leprosy  and  to  elephantiasis. 
lim  not  marry  a  girl  with  reddish  hair,  nor  with  any  deform- 
nb ;  nor  one  troubled  with  habitual  sickness ;  nor  one  either 
no  heir  or  with  too  much ;  nor  one  immoderately  talkative, 
me  with  inflamed  eyes.*  Her,  who  has  no  brother,  or  whose 
r  is  not  well  known,  let  no  sensible  man  espouse,  through  fear 
in  the  former  case,)  her  father  should  take  her  first  son  as  his 
[to  perform  his  obsequies  ;)  or  (in  the  second  case)  lest  an  illicit 
iage  should  be  contracted."— Ch.  III.  vs.  6,  7,8&11. 

^418.    A  girl  with  the  name  of  a  constellation, 
.  q£  ^  j.j,gg^  Qj.  q£  ^  river,  and  so  forth,  though 

Bat-—*'  Let  him  cbooso  for  his  wife  a  girl,  whose  form  has  no  defect;  who  has  an 
ble  Dame  ;  who  wnlRs  (gracefully)  like  a  phccnicopteros  or  like  a  young  elephant ; 
hair  and  teeth  are  moderate  respectively  in  quantity  and  size  ;  whose  body  has 
it©  8oftne«i.— /6»V/,  v.  10. 
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with  defects  invisible,  being  included  amongst  the  texts  des- 
criptive of  visible  defects,  is  reckoned  as  being  with  visible 
defects  ;  consequently,  there  is  no  apprehension  of  their  not 
becoming  wives  (when  married.) 

Description.  ^  ^^'^  ^^^^  *^^  ^^"^^  ^^  *  constellation,  of  a  tree 
or  of  a  river,  and  so  forth,  is  described  by  Manu  :— 
*'  Nor  one  with  the  name  of  a  constellation,  of  a  tree,  or  of  a  river, 
of  a  barbarous  nation,  or  of  a  mountain,  of  a  winged  creature,  a 
snake,  or  a  slave  ;  nor  with  any  name  raising  an  image  of  terror." — 
Ch.  III.  V.  9. 

Aiifli  rni-xr  ^^  those  girls  whom  it  is  allowed  or  prohibited  to 
^*  marry  on  account  of  good  or  bad  qualities  as  of 'the 
family  which  omitted  prescribed  acts  of  religion,'  there  is  however 
no  want  of  wifeship,  (inasmuch  as  such  girls  become  wives,)  though 
married  in  violation  of  the  above  rule.  Consequently  Mamu  has  se- 
parated the  texts,  "  be  they  ever  so  great  or  ever  so  rich,'*  &c.  The 
prohibitory  text,  '*  nor  one  with  the  name  of  a  constellation,  of  a  tree, 
or  of  a  river,*  and  so  forth,  though  included  amongst  the  above  texts, 
does  not  deprive  a  girl  (falling  within  the  description  thereof)  oflier 
being  the  wife  of  the  man  to  whom  she  is  married. — KuUlka  Bhaiia's 
commentary  on  Manu. 

The  opinion  of  Raghu-nandana  may  be  said  to  be  wrong  to  the 
extent  in  which  he  differs  from  the  above. — See  the  Udvdha'tattwa. 

In  certain  families  in  Bengal  marriages  are  seen  to  take  place  in  vio- 
lation of  the  above  V^avasl/ids :  such  marriages  can  only  be  said  to 
be  in  use  according  to  the  doctrine  of  the  Chaturvingsati  (34)  sages 
already  cited,     {ante,  p.     ) 

BIGAMY  AND  POLYGAMY. 

Vyavastha"^  '*^^'     Bigamy   and   polygamy  appear  also  to 
have  been  prohibited  to  men,  unless  for  any  of 
such  causes  as  are  mentioned  in  the  following  texts. 

.      .,        ..  *'A  wife,   who   drinks   any  spirituous   liquors,   who 

^  acts  immorally,  who  shows  hatred  (to  her  lord,)  who 
is  incurably  diseased  (p,)  who  is  mischievous,  who  wastes  his  proper- 
ty, may  at  all  times  be  superseded  by  another  wife. — A  barren  wife 
may  be  superseded  by  another  in  the  eighth  year ;  she  whose   childrcu 
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are  all  dead^  in  the  tenth ;  she^  who  brings  (onl  j)  danghtehi,  in  the 
eleventh;  she,  who  speaks  unkindly,  without  delay.— ^But  she^  Who# 
though  aiBicted  with  illness,  is  beloved  and  virtuous,  must  be  nettt 
diagrao^,  though  she  may  be  superseded  by  iltiother  wife  with  he^ 
own  consent/' — Manu.  Ch.  IX.  vs.  80 — 82. 

(p)  ''Incurably  diseased/^ — afliicted  with  leproqr  or  thefike^— 
KuUika  Bhaita. 

II.  ''  One  who  drinks  inebriating  liquors,  who  is  (incurably)  diseased 
(b,)  who  is  quarrelsome  (m,)  or  barren,  who  wastes  his  wealth,  who 
speaks  unkindly,  who  brings  forth  only  daughters,  may  be  superseded 
by  another  wife ;  and  so  may  she  who  manifests  hatred  to  her  hus« 
band.'** — Jagntavalkta  cited  in  the  Viv&da-bhanghrnava. 

(b)    '  Diseased,'— infected  with  a  lasting  m2}zAj.^—MUik8hari. 
(m)    "  Quarrelsome/' — contentious.* — Ibid^ 

''  If  his  wife  be  virtuous,  and  have  borne  a  son,  let  not  a  sum  co&« 
tract  another  marriage,  unless  he  do  so  on  the  loss  of  his  wife  or 
son/'t — ^A  text  of  A^astaicba  cited  by  Kulkika  Bkatta. 

In  the  case  of  inclination  to  marry  again  without  a  cause  as  above, 
a  man  might  marry  more  than  one  wife  according  as  directed  in  the 
texts  subjoined: — 

**  For  t)^e  first  marriage  of  the  twice-bom  cleisses  a  womi^  of  the 
same  class  is  recommended ;  but  for  such  as  are  impelled  by  incli- 
nation to  marry  again,  women  in  the  direct  order  of  the  classes  are 
to  be  preferred  :  ''  A  ihidri  woman  only  must  be  the  Wife  of  a  mH- 
dra ;  she  and  a  Voishyd,  of  a  Voishya ;  they  two  and  a  Kshatri^A,  of  a 
Kshatriyd ;  those  and  a  Brdhmani  of  a  JSriAmaM*^*— Manu,  Ch.  Iir, 
vs.  12, 13. 

But  marriage  with  a  damsel  of  a  different  caste  has  been  prohibit- 
ed in  this  {kali)  age. — See  ante,  p.  656. 

Hence  it  can  be  fiEdrly  concluded  that  bigamy  and  polygamy  have 
been  (though  indirectly)  prohibited  to  men  in  the  present  age,  except 

-        p  I  Kt— ^■— ^^— ■^■— ^^—    '   "      »  ■  —*——*—— 

•  Coleb.  Cir.  ToL  U.  p.  418.  t  Sm  Coltb.  Dig.  Vol  Ih  p.  410. 
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ior  any  of  the  above  causes ;  it  is  neTertkelesa  argued  by  the  modera 
pandiU  that^  marriage  with  any  woman  of  a  different  class  being  prohi- 
bited in  the  present  age,  it  necessarily  follows  that  a  plurality  of  wiyas 
of  the  same  class  is  admissible ;  and  nothing  is  more  common^  espe- 
cially  among  the  iuUni,  or  the  highest  caste  of  briknunuu^  though  such 
pernicious  practice  is  admitted  by  good  Hindus  to  be  reprehensible* 

VxrATrt^sAhA^  ^^^'  '^  *^^  event  of  a  man  marrying  a  se- 
cond  wife,  the  law  enjoins  him  to  satisfy  the 
first  by  paying  her  the  sum  equal  to  the  expenses  of  his  second 
marriage  ;  but  if  any  strUdhan  have  been  bestowed  on  her,  then 
half  of  the  expenses  should  be  given  her.* 

A  ^Vk  •••-«•  ^^^*  Jagnyavalkya  : — "  To  a  woman^  whose  hus- 
^'  band  marries  a  second  wife,  let  him  give  an  equal 
sum,  as  a  compensation  for  the  supersession,  provided  no  stri^han  has 
been  bestowed  on  her  :  but,  if  any  have  been  assigned,  let  him  al- 
lot half/'t 

THE  DUTY  OFA  HUSBAND  GOING  ABROAD  TO  m^  WIFE, 
AND  OP  HIS  WIFE  TO  HIBL 

V  n.irfljit'hfi.^  ^^^'  ^  busband  going  abroad  is  to  assure  a 
fit  maintenance  to  his  wife,  but  even  if  he  live 
abroad  without  settling  her  maintenance,  she  cannot  desert 
him,  nor  is  she  warranted  to  act  so  that  it  may  render  her  fit 
to  be  deserted.} 

A  -fVi  '^TT  Should  a  man  have  business  abroad,  let  him  assure 
^'  a  fit  maintenance  to  his  wife,  and  then  reside  (for  a 
time)  in  a  foreign  country ;  since  a  wife,  even  though  virtuous,  may 
be  tempted  to  act  amiss,  if  she  be  distressed  by  want  of  subsistence. — 
While  her  husband,  having  settled  her  maintenance,  resides  abroad, 
let  her  continue  firm  in  religious  austerities  ;  but,  if  he  leave  her  no 
support,  let  her  subsist  by  (spiniug  and  other)  blameless  arts. — If  he 


♦  D^,   Kra.  Sang.  p.  100  i—DdC.bht^,  p.  68;— Str.  H.  L.  VoL  I.  p.  62. 
f  Let  him  allot  fto//.]— The  allotiaent  of  a  moiety  implies  that  the  other  moiety  is  com- 
pitted  by  the  woman's  separate  property  {Strudkan)—Mahethwura,  Coleb.  Dtf,  hh^,  p.  W. 
(    Vide  Coleb  Dig.  Vol  II.  pp.  434, 472.  A  386;  <ad  8tc.  H.  U  VoL  I.  p.  46. 
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live  abroad  on  account  of  some  sacred  duty^  let  her  wait  for  him  eight 
years;  if  on  account  of  knowledge  or  fame,  six;  if  on  account  of 
pleasure^  three :  (after  those  terms  have  expired,  she  must  follow 
him.)— Manu,  Ch.  IX,,  vs.  74 — 76- 

A  husband  absent  on  account  of  some  sacred  duty,  such  as  execut- 
ing the  command  of  his  spiritual  preceptor,  or  the  like,  must  be  ex- 
pected for  by  his  wife  during  eight  years ;  after  that  term  has  expired, 
his  wife  must  follow  him;  as  directed  by  Vashistha  i'*^ — Vtvdda^ 
bhangdrnava. 

II.  Vashishtha  : — ''  The  wife  of  a  husband  who  lives  abroad,  must 
wait  for  him  eight  years ;  after  that  period  she  must  follow  him,  (giving 
notice  thereof)  to  five  (persons.)*'* — IHd. 

''  If  on  account  of  knowledge'^  he  must  be  expected  for  six  years ; 
''  if  he  Uve  abroad  on  account  of  fame^'  to  be  acquired  by  the  display 
of  his  own  knowledge,  (he  must)  also  (be  expected)  for  six  years ;  but 
if  he  go  abroad  to  enjoy  another  wife  and  so  forth,  for  three  years.* — 
KvllAka  Bhatta. 

FOR  WHAT  FAULT  A  WIFE  MAT  BE  LAWFULLY 
DESERTED. 

Vvavastha^  722.    A  husband  may  desert  his  wife  for  a 
time  or  for  ever  on  account  of  any  of  the  faults 
mentioned  in  the  following   texts.* — Ihid. 

A  ^\\  'frr  ^'  ^^®'  ^^^  neglects  her  lord,  though  addicted  to 
AUtnOnty.  gaming^fond  of  spirituous  liquors,  or  diseased,  must  be 
deserted  for  three  months,  and  deprived  of  her  ornaments  and  house- 
hold furniture For  a  whole  year  let  a  husband  bear  with  his  wife,  who 

treats  him  with  aversion;  but,  after  a  year,  let  him  deprive  her  of  her 
separate  property  and  cease  to  cohabit  with  her.— Even  though  a  man 
have  married  a  young  woman  in  legal  from,  yet  he  may  abandon  her, 
if  he  find  her  blemished,  afflicted  with  disease,  or  previously  deflower- 
ed, and  given  to  him  with  fraud— If  a  wife  legally  superseded,  shall 
depart  in  wrath  from  the  house,  she  must  either  instantly  be  <H)n- 
fined,  or  abandoned  in  the  presence  of  the  whole  famUy.— Manu. 
Ch.  IX.,    rs.  72,  77,  78,  &  83. 

— . —  X   m        I     Ml 

•    CoUb.  Dig.  VoL  H.  pp.  414,  4a»  *  ^W. 
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II.  A  mfm  may  exolude  from  his  bed^  or  from  pilgrimage  (for  the  term 
is  explained  in  both  senses,)  a  wife  who  is  afflicted  with  leprosy,  de- 
graded from  her  class,  barren,  or  insane,  whose  courses  are  stopped, 
or  who  is  wicked ;  bat  he  may  not  ezdude  her  from  all  bosiness.'iK — 
Detala —  Vivdda'bhangdrnava. 

III.  A  man  should  avoid  her  who  has  destroyed  an  embryo,  has  crimi- 
nally conversed  with  a  man  of  low  class,  with  a  pupil,  or  with  a  son, 
is  addicted  to  prinking  or  to  brawls,  or  wastes  property  or  (stores  oO 
grain.* — HxafTA.  Ibid, 

IV*  That  a  woman  who  follows  her  own  will  should  be  forsaken,  is 
ordained  by  the  law;  but  let  no  man  slay  his  wife,  or  mutilate  her  per- 
son. YoivAswATf  declared  that  a  woman  wilfully  disloyal  should  be  for- 
saken, not  slain  nor  disfigured ;  a  man  should  avoid  the  slaughter  of  a 
woman,*— Manu.  Ibid. 

\.  From  connubifd  intercourse,  from  pilgrimage,  from  what  pertains 
to  acts  of  religion,  these  four  should  be  rejected,  (namely,)  one  who  yields 
herself  to  her  husband's  pupil,  or  to  his  spiritual  parent,  and  especially 
one  who  attempts  the  life  of  her  lord,  or  who  converses  with  the  vilest 
(of  men.)* — ^Vashishtha.  iWrf. 

VI.  It  is  a  crime  in  them  both,  if  they  desert  each  other,  or  if  they 
persist  in  mutual  altercation,  except  in  the  case  of  adultery  by  a  guarded 
wife.  Let  a  man  banish  from  his  house  a  wife  who  embeszles  all  (his) 
wealth  under  pretence  of  female  property,  or  who  procures  an  abortion, 
or  who  wishes  the  death  of  her  husband. — *Nabada.  Ibid. 

,^y  423.     Without  any  of  the  faults  recognised  by 
^^  *  the  law,  as  a  bove,  a  wife  must  not  be  deserted. 

Ant'hn-ri'Hr      ^*    ^^  atonement  is  ordained  for  that  man   who  for- 
^ '     sakes  his  own  wife   through  delusion  of  mind,   de- 
serting (her)  illegally ;  nor  for  him     who  forsakes  a  virtuous  son.* — 
Devala.  Ibid. 

II.  A  husband  who  abandons  an  affectionate  wife,  or  her  who  speaks 
not  harshly,  who  is  sensible,  constant,  and  fruitful,  shall  be  brought  to 
his  duty  by  the  king  with  a  severe  chastisement.* — NXrada.  Idid. 

*Se«  Coleb.  Dig.  VoL  IL.  pp.  414,  415,  420,  421  &  423. 
V  -  ::_  ♦  Titfl«  of  SMgya  or  fl^r/y^  {tin  ■nn.) 
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III.  A  Imftbloid  deserting  a  wife  endaed  with  exaellent  qualities,  to 
coaneot  Umseif  with  another  wife  and  so  forth,  inenrs  a  severe  ohast-* 
isement;  that  is,  punishment  of  a  thief:  for,  on  the  subjed;  of  pmudi* 
ment  of  rol^bery  Vishnu  says: — ''The  man  who  deserts  a  faultless 
wife»  (shall  suffer  the  same  punishment.)"* — Tttiada'bhangdrnava.  Vide 
Coleb.  Dig.  Vol.  II.  pp.  414,  415,  420,  &  423. 

lY.  He  who  forsakes  a  wife,  though  obedient  to  his  commands, 
diligent  in  household  management,  mother  of  an  excellent  son,  and 
speaking  kindly,  shall  be  compelled  to  pay  the  third  part  (of  his 
wealth,  or,  if  poor)  to  provide  a  maintenance  for  that  wife.*  — 
JXoktavalkta.    See  Ibidem. 

y.  Bat  shC)  who  is  averse  (a)  from  a  mad  husband,  or  a  deadly 
sinner,  or  an  eunuch,  or  one  without  manly  strength,  or  one  afflicted 
with  snch  maladies  as  punish  crimes  (i),  must  neither  be  deserted, 
nor  stripped  of  property. — Manu.     Ch.  IX:  V»  79. 

(a).  'Who  is  averse'— that  is  who  attei^ds  not-^KulUiu  Bhntta. 
'  Aversion  from  a  husband,^] — want  of  diligent  attention,  not  nbsolute 
desertion*— ^/b^dn-niiMff-     See  Coleb.  Dig.  Vpl.  II.  pp.  412,  418, 

(  i  )  '  Afflicted  with  such  mf|ladies  as  punish  crimes']— afflicted  with 
leprosy  or  a  similar  sinful  disease. — See  the  chapter  treating  of  exclu- 
sion from  inheritance. 

WHAT  HUSBAND  MAY  BE  DK9ERTEP. 

f-u  '^  ^^^'    ^  ^^®  "^^y  desert  her  husband  when 
y  •  he  ig  an  outcast  or  degraded.* 

Anfhnritv     ^'  "^  husband  who  is  not  an  outcast  should  not  be 
^  *    forsaken  by  women  desirous  of  happiness  in  another 
world.^*' — Srimat'hh&gavata. 

♦  Vide  Calebs  IM^  Vol.  H.  fp.  41Bi4fa 
BltWilliimHaoiiaglitea  sayti^^Intaaitf,  impotoaoa  and  degradation,  ara,  peibapa, 
thaoii]|[  droiunstances,  under  which  her  f'a  wife's^  depertion  of  her  hosband  would  not  be 
eonaidared  aa  punishable  ofFenoe.'*  It  does  not,  however,  appear  from  any  text  book  that 
a  hnabaad's  insanity  is  a  justifiable  ground  for  his  wife's  desertinig^  him.  The  text  of 
KAinr  (dted  in  Colebrooke's  Digest.  Vol.  II.  p,  4I2»)  wfaici  if  reftnad  to  hj  the  learned 
giaHeinaii  aa  authority  for  the  above  opinion,  speaka  of  amniotk  fironaa  husband  who  ia 
Buid,  die^;raded,  an  eunuch,  impotent  or  afflicted  with  leprosy  or  a  like  disease ;  and 
Kidniluk  Bhatta,  interprets  the  phrase  '  She  who  is  averse  from  a  hnsband/  by  '  She  who 
ittenda  not  a  husband.'  Jagan-^tha  ^auAor  of  the  original  of  tUe  said  Digest^  q.  t.) 
ibUowa  KtiUika^  and  thus  interpreis>  the  phrasei  *  aversion'— waal  of  diligent  attention^  not 
ibsolute  desertion.'— See  ante,  p.  740. 
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It  being  sliown  that  a  husband  who  is  not  degraded  may  not  be 
forsaken,  it  is  implied  that  it  is  not  incompetent  to  a  wife  to  desert 
her  husband  when  degraded. 

Devala  adds  certain  other  circumstances  under  which  also,  accord- 
ing to  his  dictum,  a  wife  may  desert  her  husband.  They  are  as  fol- 
lows : — 

II.  '*  A  husband  maybe  forsaken  by  his  wife,  if  he  be  an  abandoned 
sinner  (a,)  and  heritical  mendicant,  or  impotent,  or  degraded,  or  afflic- 
ted with  phthisis  (i,)  or  if  he  have  been  (long)  absent  in  a  foreign 
country''  (\i,)*—Viv6da'bhangdrnava. 

(a)  "  Abandoned  sinner'']  expelled,  in  the  legal  form,  from  vir- 
tuous intercourse.* — Ibid. 

(i)  "Afflicted  with  phthisis"]  suffering  under  the  disease  called 
phthisis."^ — Ratndkara.     See  Ibidem. 

(u)  '*  If  he  be  absent  in  a  foreign  country,"]  if  he  have  gone  to 
a  foreign  region.* 

III.  "  If  the  husband  be  missing,  dead,  quit  the  condition  of  a 
householder,  be  impotent,  and  degraded, — in  (any  of)  these  five  cala- 
mities, it  is  lawful  for  a  woman  to  have  another  husband.*' — ^Thus 
Pauasara  declaring  it  lawful  for  a  woman  to  take  another  husband 
in  case  her  (former)  husband  be  in  one  of  the  said  circumstances, 
a  fortiori  then  it  must  be  inferred  that  according  to*  his  opinion  a  wo- 
man may  desert  her  husband  when  so  circumstanced. 

The  opinion  universally  approved  of,  however,  is  that  a  husband 
who  is  degraded  or  an  outcast  may  be  deserted   with  impunity. 

But  although  a  married  pair  can  desert  each  other  under  the  cir- 
cumstances above  noticed,  yet  desertion  does  not  render  their  mar- 
riage dissolved ;  for  Manu  says :  "  Neither  by  sale  nor  desertion  can 
a  wife  be  released  from  her  husband :  thus  we  fully  acknowledge  the 
law  enacted  of  old  by  the  lord  of  creatures."t  Nor  is  the  marriage 
dissolved  by  the  natural  death  of  either  of  them,  for  then  the  person 
surviving,  if  without  a  son,  must,  as  widow  or  widower  of  the  deceas- 
ed, perform  the  funeral  obsequies  and  continue  to  offer  the  oblation 
of  food  and  libation  of  water  to  the  manes  of  the  deceased  periodical- 


•  Vide  Coleb.  Dig.  Vol.  H.  pp,  418,  &  470. 
t    Chapter  IX.  r,  46. 


VT^J 


yASTHA^DARPANA.  679 


ly  and  tanually  as  prescribed  by  the  law^  and  if  tliere  be  a  son^  the 
aorvivor  is  still  enjoined  by  the  law  to  offer  the  libation  of  water  to 
the  manes  of  his  or  her  deceased  consort.  In  the  case  of  civil  death 
also,  the  relation  of  husband  and  wife  is  not  absolved,  for  if  both  of 
them  be  so  circumstanced,  they  are  still  husband  and  wife ;  if  one 
only,  he  or  she  can  join  the  other  either  in  the  degraded  state  (in 
which  ease  they  both  are  regarded  as  civiliter  mortuus,)  or  after  being 
purified  by  expiation, :  on  the  other  hand,  the  person  who  was  not 
civiKter  moriuus,  can  join  the  other,  who  is  so,  sharing  his  or  her  fate ; 
and  in  all  of  these  (latter)  three  cases  the  dormant  relation  is  revived. 
The  circumstance  of  one  of  the  married  couple  dying  in  the  state  of 
degradation  unatoned  for,  and  the  other  remaining  pure  at  that  time, 
is  the  only  one  that  causes  absolute  dissolution  of  their  marriage  or 
the  relation  of  husband  and  wife,  as  then  ceases  entirely  all  connec- 
tion of  the  deceased  with  the  survivor,  who  in  that  case  is  not  to  per- 
form the  deceased's  funeral  obsequies  and  to  offer  periodically  and 
annually  the  oblation  of  food  and  libation  of  water  to  his  or  her  manes. 
Thus  Sankha  and  Likhita  : — '*  Of  him  who  has  been  formally  degra- 
ded, the  right  of  inheritance,  the  funeral  cake,  and  the  libation  of 
water,  are  extinct."^— The  Brahma-puriua  too  says :  "  Of  degraded 
persons  there  shall  be  no  cremation,  nor  funeral  sacrifice,  nor  gather- 
ing of  their  bones/^* 

ADULTERY. 

Vvavastbfi.^  424.    Adultery  is  a  criminal  oflfence,  not  a  ci- 
vil  one.f 
Consequently, — 

V  AVAsthfi.^  ^^^'     ^^  action  for  damages,  brought  by  the 
husband  of  the  adulteress,  against  the  adulterer, 
will  not  lie  ;  but  an  action  by  him  is    cognizable,  if  brought 
for  punishment  of  the  adulterer.f 

«  See  Coleb.  Dig.  Vol.  III.  pp.  800,  &  818. 

t  See  Macn.  H.  L.  Vol.  I.  p.  61. 

Colebrooke,  cited  by  Strange  fApp.  88.)  bo  also  the  Begaladons,  following  the  Maho- 

medan  law  in  this  particular,  treat  this  oflfence  as  a  crime  againit  eodetj,  and  not  against 

the  indiyidnal,  but  they  require  that  the  husband  shall  stand  forward  to  prosecute.    There 

is  a  case  (cited  ia  Str.  H,  L.  App.  p.  84)  in  which  (  Pwdit)  NdCrdyai^  gave  his  vyawutki 
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Vyavastha^.  ^^^'    "^^^  ^^^^  power,  however,  can  impose 
a  pecaniary  fine  with  or  without  corporal  pa- 
nishment  according  to  peculiar  circumstanced.* 

The  effects  of  adultery  will  be  seen  in  the  chapter  treating  of  ex* 
closian  firom  inheritance.  9.  v. 

in  these  tenns:  "  The  husband,  in  the  case  in  qaeetion,  has  a  claim  to  be  reimboned  bj  the 
adnlterer  the  expenses  of  fhe  (fata  Mkrdddha^  and  of  the  ceremonies  attending  hit  maniag^ 
and,  if  desirons  of  asodier  wift^  a  right  to  rscoTer  those  also  of  a  second  marriage^  to  be 
eompnted  according  to  the  ousiom  of  the  coantiy*  the  times*  his  caste,  and  anj  special  eir- 
cnmstanoes.'* — He  cited  Hahu  and  a  number  of  other  books  fbr  aothoiitj. 

The  remarks  upon  this  Vyawuth^hj  CoIebro(^e  and  BIlis  are  as  follows  .^— 

**  If  the  books  cited  contain  passages  that  support  this  opinion,  I  hare  not  beea  sooeess 
fdll  in  searching  for  them.  At  the  beginning  of  the  answer,  reference  is  made  to  preratling 
cnstoms,  on  which  probably  it  is  founded,  rather  than  on  express  provisions  of  the  law."  C. 

"  Mr<Cifaifct  sajs:  ''it  is  in  conformity  with  Kanu,  jrc^  and,  no  doubly  in eqoity,  in 
the  payment  of  the  marriage  expenses  of  the  hnsband,  depriyed  of  his  wife  bj  the  seducer 
cannot  b^  condemned;  but  I  know  not  that  it  is  any  where  prescribed  by  law.  The 
panishttenl  for  every  species  of  adulterous  intorcourss  i»  most  minutely  kid  dmrn;  and  tha 
tot  iiV  ia  all  its  bearings,  considered  solely  as  a  criminal  offence.  **  E. 

»  Vuk  Havu,  Ch.  Vni^t  w,  362—584. 
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SECTION  II.— STRIDHAN.* 

STRl'bHAN  DEFINED  AND  EXPLAINED. 

I.  What  was  given  before  the  nuptial  fire,  what  was  presented  in  the 
bridal  procession  {a,)  what  has  been  conferred  on  the  woman  through 
aflfection,  and  what  has  been  received  by  her  from  her  brother,  her 
mother,  or  her  father,  are  denominated  the  six-fold  property  of  a 
woman.t— Manu  and  Katyayana. 

II.  What  was  given  before  the  nuptial  fire,  what  was  presented  in  the 
bridal  procession  (a,)  her  husband's  donation  (i,)  and  what  has  been 
given  by  her  brother  or  by  either  of  her  parents,  is  termed  the  six- 
fold  property  of  a  woraan-t— Narada. 

_  Here  the  number  nix  must  not  be  considered  as  re- 

strictively  used ;  since  it  will  be  hereafter  declared 
that  woman's  peculiar  property  is  of  many  descriptions.— D4.  *ra,  sang. 
pp.  S2,  33* 

(a)  Katvayana  explains  these : — "  What  is  given  to  women  at 
the  time  of  their  marriage,  near  the  nuptial  fire,  is  celebrated  by  the 
wise  as  the  women's  peculiar  property  bestowed  before  the  nuptial 
fire.  That,  again,  which  a  woman  receives  while  she  is  conducted 
from  the  paternal^  (abode  to  her  husband's  dwelling,)  is  instanced 
as  the  separate  property  of  a  woman,  under  the  name  of  gift  present- 
ed in  the  bridal  proce8sion."t 

"  The  time  of  their  marriage,"] — that  is,  the  time  occupied  by  the 
ceremony,  commencing  with  the  performance  of  the  funeral  obsequies  for 
departed  ancestors,  and  concluding  with  the  (bride's)  abhi-vdda  (prostra- 
tion) at  the  feet  of  her  husband.  Property  received  during  this  time  is 
denominated  youtaka  or  joutaka  (marriage  present,)  conformably  to  the 
meaning  of  the  root '  yu,  or  ju'  which  signifies  to  mix,  and  the  mixture 
here  alluded  to  is  that   which  results  from   the   union   by  marriage  of 


•  A  woman's  pcciilium,  or  her  own  separate  or  peculiar  property, 
t  Colcb.  Di,  bha.  pp.  70,71;— W.  Da.  kra.  gang.  p.  32. 

♦  Since  the  terra  "  paternal"  is  derived  from  a  complex  expression,  of  which  one 
member  only  is  retained,  the  presents,  which  she  receives  from  the  family  of  either  her 
lather  or  her  mother,  while  she  is  oonducted  to  the  houBO  of  her  husband,  are  gifia  presented 
in  the  bridal  procession. — DcC.  bha^  p.  70^ 

86 
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the  man  and  woman^  who  become  as  it  were  one  and  the  same  body. 
The  following  passage  of  scripture  which  declares :  ''  Her  bones  become 
identified  with  his  bones^  flesh  with  flesh,  skin  with  skin*'^ — X)d. 
kra.  sang.  p.  33. 

(i)  *  Her  husband's  donation  {diyaY  is  wealth  given  (datta)  to  her 
by  her  husband ;  [not,  as  the  word  might  be  supposed  to  signify,  the 
heritage  of  her  husband.]  For  Manu  and  others  notice  that  -which 
is  given  (datta)  to  her  by  him^  without  mentioning  his  donation  (diya,) 
and  Narada  specifies  donation  {dij/a)  without  any  separate  notice 
of  (that  which  is)  given  {datta,)  In  other  instances  also^  '  husband's 
donation'  is  used  for  wealth  given  by  the  husband.  Thus  Katta- 
YANA  says :  '^  Let  the  woman  place  her  husband's  donation  as  she 
pleases^  when  he  is  deceased  :  but^  Vhile  he  lives,  she  should  carefully 
preserve  it,  or  else  [if  unable  to  do  so]  commit  it  to  the  family.*  So 
the  text  of  Vyasa,  concerning  the  limits  of  the  value  which  may  be 
given  by  her  husband,  [exhibits  the  same  term :]  *  A  present,  amount- 
ing to  two  tliousand  (panas)  at  the  most,  may  be  given  to  a  woman, 
out  of  the  wealth ;  and  whatever  property  is  given  to  her  by  her  hus- 
band, let  her  use  as  she  pleases.'* 

*'  What  has  been  given  to  a  woman  (before  or  after  her  nuptials,) 
by  the  father,  the  mother,  the  husband,  or  a  brother,  or  received  by 
her  at  the  nuptial  fire,  or  presented  to  her  on  her  husband's  marriage 
to  another  wife  (u )  is  denominated  a  woman's  property."* — Jag* 
nyavalkya- 

**  What  has  been  given  to  a  woman  by  her  father,  her  mother,  her 
son,  or  her  brother,  what  has  been  received  by  her  before  the  nuptial 
fire,  what  has  been  presented  to  her  on  her  husband's  espousal  of  an- 
other wife  (u,)  what  has  been  given  to  her  by  kindred  (e,)  as  well  as 
her  perquisite  (k,)  and  gift  subsequent  (o,)  are  a  woman's  separate  pro- 
perty."*— Vishnu. 

(u)  That  wealth,  which  is  given  to  gratify  a  first  wife  by  a  man 
desirous  of  marrying  a  second^  is  a  gift  on  a  second  marriage  :  for  its 
object  is  to  obtain  another  wife  (with  the  assent  of  the  first.*) 

(e)  The  term  '  kindred,'  in  the  above  text  of  Vishnu,  intends  mater- 
Bal  uncles  and  others ;  for  the  father   and  the  rest  are  specified  by  the 

♦     -OoT.  Mii.  pp.  68— 73,— I>(f.  kra,  $ang.  pp.   86—38. 
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appropriate  terms.  Bat  by  the  word  'kindred'  in  the  other  texts 
regarding  ntri-dhan^  her  father  and  mother  are  denoted.  Hence  the 
meaning  is  this ;  any  thing  received  subseqnently  to  the  marriage, 
from  (maternal  or  paternal  uncles  or  other)  persons  who  are  related 
through  the  father  or  the  mother^  or  from  those  two  parents  them- 
selves ;  or  so  received  from  the  husband,  or  from  his  family,  namely, 
her  father-in-law  and  the  rest ;  is  a  gift  subsequent. — See  Coleb.  Dd» 
bh&.  pp.  69,  70. 

(o)  KJItyayana  defines  a  '  gift  subsequent.' — What  has  been  re- 
ceived by  a  woman  from  the  family  of  her  husband,  at  a  time  poste- 
rior to  her  marriage,  is  called  a  gift  subsequent ;  and  so  is  that  which 
is  similariy  received  from  the  family  of  her  kindred  *  Whatever  is 
received  by  a  woman  after  her  nuptials,  either  from  her  husband  or 
from  her  parents,  through  the  affection  of  the  giver^  Bh&igv  pronoun- 
ces to  be  a  gift  subsequent.f 

(o)  Katyayana  describes  the  perquisite  or  fee — "  Whatever  has 
been  received  as  a  price  of  workmen  on  houses,  furniture  (1^)  beasts 
of  burden  (2,)  milch  animals  (3^)  and  ornaments,  is  denominated  a 
fee  or  perquisite  (l-Ot 

Any  thing  which  is  given  to  a  woman  by  the  mother  or  father  of 
her  husband  in  token  of  affection,  and  that  which  is  given  in  return 
of  her  humble  salutations,  is  called  wealth  gained  by  loveliness. — 
KiTYAYANA.— Coleb.  Dig.  Vol.  III.  pp.  550,  570,  571. 

•  <*From  the  family  of  her  kindred/']— Here  by  the  term  "kindred"  her  father «nd 
mother  are  (also)  intended.  Therefore  any  thing  received  after  the  marriage  from  per- 
sons related  through  h^r  husband,  such  as  her  faiher-in-law  and  otheri,  or  from  persona 
related  through  the  father  and  mother,  namely,  maternal  and  paternal  grandfathers,  is 
termed  a  gift  subsequent.  Such  is  the  meaning  of  the  first  text;  and  the  meaning  of  the 
second  text  is  that  any  thing  received  posterior  to  the  marriage,  either  from  her  husband, 
or  from  her  parents,  is  also  termed  a  gift  subiequenL — D£,  km,   Mng,  pp.  SB,  89. 

t    Coleb.   Dflf.  hh(f.  pp.  68— 78;— D4.  km.  Bang,  pp  86—88. 

(1)  •  FMrni7Mr«,*— brooms,  &c. — 2>*.  hra,  iong,  p.  87. 

(2)  *  BecuU  of  burden,* — bullocks,  &c. — Ibid. 

<3)    •  Milch  animals'/ — milch  cows,  &c.  -^Ibid.  p.  88, 

(4)  That  is  termed  a  foe  (or  perquisite)  which  a  womsm  receives  from  others  as  a 
doooenr  for  inflnencing  her  husband,  an  architect  or  other  description  of  artist,  to  expe- 
dite the  completion  of  their  business,  such  as  the  construction  of  a  house  or  other  kind 
of  work.  It  is  the  price  in  fact  which  she  recc^ivBB  for  «ending  her  husband  (to  the  em  < 
ployment.>-jPar.  hra,  9ang,  p.  38. 
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Her  subsistence  (k^)  her  ornaments,  her  perquisite  (o,)  and  her  gains 
fg,)  are  the  separate  property  of  a  woman.  She  herself  exclusively 
enjoys  it ;  and  her  husband  has  no  right  to  use  it,  unless  in  dis- 
tress.*— Dbvala. 

(k)  "  ^tiJw/cifce^']— What  remains  of  that  which  is  given  to  her 
for  her  food  and  raiment. 

(g)  "  Gatn^']— interest  on  loans  and  so  forth. — Commentary  on 
the  Diya^bhaga  by  CAurd^mauh  Sri-krishm,  and  others. 

"  Gains''] — a  treasure  discovered,  Scc^^Sri-krishna. — See  Da.  kra, 
sang.  p.  38. 

Ornaments  are  the  exclusive  property  of  a  wife,  and  so  is  wealth 
given  to  her  by   her  kinsmen  or  friends,  according  to  some  (legisla- 

tors.t) — A'PASTAMBA. 

Such  ornamental  apparel  as  women  wear  during  the  lives  of  their 
husbands,  the  heirs  of  those  husbands  shall  not  divide  among  them* 
selves ;  they  who  divide  it  among  themselves  fall  deep  (into  sin-t) — 
Manu  and  Vishnu. 

The  whole  of  the  ornaments  worn  by  a  wife  with  the  assent  of  her 
husband  is  her  own  (property,)  although  they  were  not  given  by  the 
husband.J — Medhdtiihi  cited  by  Raghu-nandana. 

The  assent  of  her  lord  is  indispensably  necessary  ;  and  it  is  also  re- 
quisite that  this  apparel  should  have  been  the  several  property  of  her 
husband,  as  declared  by  Mand  : — "  A  woman  should  never  make  a 
hoard  from  the  goods  of  the  kindred  (which  are)  common  to  (her  and) 
many ;  or  even  from  the  property  of  her  lord,  without  his  assent.^' 
Coleb.  Dig.  Vol.  III.  p.  571. 

*^  Whatever  is  presented  at  the  time  of  the  nuptials  to  the  bride- 
groom, intending  (the  benefit  of  the  bride,)  belongs  eutirely  to  the 
bride,  and  shall  not  be  shared  by  kinsmen.^' — Vyasa.* 

Intending.] — Designing,  that  it  shall  appertain  to  the  bride.  It 
is  not  meant  that  the  property  becomes  hers,  even  without  such  in- 
tention.    Accordingly  the  time  of  nuptials   is   here  stated  illustrative- 

•    Coleb.  Da,  bka.  pp.  74,  75. 
t    Coleb.  Dig.  Vol.  III.  pp.  560,  570,  571.  $    See  D^.  T.  p.  41, 
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\j,  and  not  as  the  sole  motive.  For  the  will  of  the  giver  is  the  cayse  of 
property.  So  the  following  authentic  text  does  not  specify,  that  it  must 
be  at  the  time  of  the  nuptials. — ''  What  is  presented  to  the  husband 
of  a  daughter^  goes  to  the  woman,  whether  her  husband  live  or  die, 
and,  after  her  death,  descends  to  her  o£&priug/'  Here  the  giver^s  in- 
tention  is  not  specified,  because  it  is  implied  by  the  word  'daughter/* 

The  expression  of  *  before  the  nuptial  fire*  occurring  in  the  text  (of 
Katyayana)  before  cited,  and  that  *  at  the  time  of  the  nuptials*  in  the 
text  above  quoted,  are  both  illustrative.  Since  whatever  is  delivered  in 
the  hand  of  the  birdegroom  intending  the  benefit  of  the  bride  becomes 
hers,  such  intention  must  therefore  be  considered  as  the  foundation  of 
her  property  therein.  The  mention  threfore  of  '  the  bridegroom*  must 
be  taken  figuratively,  for  wealth  delivered  into  the  hand  of  any  other 
with  that  intention,  would  equally  become  the  exclusive  property  of 
the  birde. — Da.  Kra.  Sang.  p.  34. 

Vvavastha^  427.  Since  various  sorts  of  separate  property 
of  a  woman  have  been  thus  propounded  with- 
out any  restriction  of  number,  the  number  of  six,  (as  specified 
by  Manu  and  others)  is  not  definitely  meant.  But  the  texts 
of  the  sages  merely  intend  an  explanation  of  woman^s  separate 
property.* 

VvavasthA^  428.     That  alone  is    her    peculiar   property, 
which  she  has  power  to  give,  sell,  or  use,   inde- 
pendently of  her  husbaad^s  control.  •  * 

g.     . ,        •  -  That  is  declared  by  Katyatana  :    '^  The  wealth,  which 

^ '  is  earned  by  mechanical  arts,  or  which  is  received 
through  affection  from  any  other,  (than  the  kindred,  d)  is  always  subject 
to  the  husband*s  dominion.  The  rest  is  pronounced  to  be  the  wo* 
man*s  property."* 

(d)  Over  that,  which  has  been  received  by  her  from  '  any  other 
than  the  family  of  her  father,  mother,  or  husband,  or  has  been  earned 
by  her  in  the  practice  of  mechanical  art,   her  husband   has    dominion 

♦  See  Coleb.  Z>«.  b/u^.  pp.  71.7*,75;— W.  M.  kra,  tang.  pp.  38,84,  86,87, 39,4^ 
A  woman *8  property  may  then  be  briefly  defined   to  be   that  wealth  which  independent 
of  her  husband's  control  she  has  a  right  to  dispose  of  at  pleasure,   reeogoised  as  this  right 
is  by  law  which  KiiiArANA  has  declared.  (^Da,  kra,  sang,  p.  89.)«-See  the  last   paragraph 
of  his  page. 
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and  fdil  control.  He  has  a  right  to  take  it,  even  though  no  distress 
exist.  Hence^  though  the  goods  be  hers,  they  do  not  constitute 
woman's  property^  because  she  has  not  independent  power  over  them^ 
(Di.  bkd.  p.  75 ;)  and  because,  according  to  the  above  text  of  Kattayana 
the  husband  has  absolute  dominion  over  that  property.* 

During  her  husband's  life,  a  woman  has  also  no  absolute  dominion 
over  the  property  given  her  by  him ;  and  she  has  not  even  after  his 
death  the  power  of  making  a  gifb,  &c.,  of  the  immovable  property 
given  by  the  husband.  That  is  laid  down  by  ELIttatana  and  Narada  : — 
^*  Let  the  woman  place  her  husband's  donation  as  she  pleases,  when  he 
is  deceased :  but,  while  he  lives,  she  should  carefully  preserve  it,  or 
else  (if  unable  to  do  so,)  commit  it  to  the  family." — Kattayakta. 
**  What  has  been  given  by  an  affectionate  husband  to  his  wife,  she  may 
consume  as  she  pleases,  when  he  is  dead,  or  may  give  it  away,  excefU 
ing  immovable  property. ^'f — Narada.     Consequently, — 

Vyavastha^.  '^^^'     "^^^  movable  property  given  by  a  hus- 
band does  not  become  absolute  Strt^dhan  only 
80  long  as  he  lives ;  but  the   immovable  property  given  by  him 
does  not  become  so  even  after  his  death. 

ViTAViuithii.  ^  ^^^'  ^^^  other  descriptions  of  StH-dhan  de- 
fined  in  the  texts  cited,  namely, — the  wealth 
received  at  the  nuptial  fire  (!),{  presented  in  the  bridal  pro- 
cession {2^)1  given  by  the  father  (3,)  received  from  the  father^s 
relatives  (4,)  given  by  the  mother  (5,)  received  from  themother'^s 
relatives  (6,)  property  received  from  the  husband's  relatives  (7,) 
presented  on  her  husbands  espousal  of  another  wife  (8,)  the  gift 
subsequent  (9,){  subsistence  (10)t  ornaments  (11,)  fee  or  per- 
quisite (12,)J  gainSjX  (13,)  and  whatever  is  given  to  the  husband 
or  any  person  intending  the  benefit  of  the  woman  (14,)  are  Stri- 
dhan  even  during  the  life  of  husband. 

•  At  present  however,  all  those  descriptions  of  Strt-dhan,  excepting  only  the  immorsble 
property  given  by  a  husband,  are  considered  and  used  as  absolute  Stri-dhan. — See 
Macn.  H.  L.  Vol.  I.  pp.  40  &  112. 

+  Coleb.  DtC,  bhcC.  pp.  75,  71.  76;— I><i:  T.  p.  40;— Dc^.  kra.  tang,  pp.  87,  35,  42. 

The  meaning  of  ihe  passage  is  this:  wealth  given  to  her  by  her  hnsband,  she  may 
dispose  of,  as  she  pleases,  when  he  is  dead  }  bat  while  he   is  alive,  she  should  carefully  pre- 
■«rvs  it.     This  is  intended  as  a  caation  against  profusion. — Coleb.  I/of.  bha.  p.  72. 
%  Explained  at  pages  681  k  683. 
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EXTENT  OF  ^  WOMAN'S  POWER    OVER  HER  STRIDHAN, 
AND  THAT  OF  HER  HUSBAND  OVER 
THE  SAME. 

Vvavastha^  ^^^*  ^^^  husband  has  authority  over  that 
which  the  woman  has  obtained  from  any  other 
than  the  family  of  her  father,  mother,  or  husband,  and  in  that 
which  she  has  gained  by  the  exercise  of  an  art,  such  as  paint- 
ing or  spinning.  He  is  entitled  to  take  it  even  without  the 
occurrence  of  any  distress.* 

Therefore,  notwithstanding  the  woman  has  ownership  in  both  des- 
criptions of  property,  she  has  not  independent  power  in  regard  to  it ; 
on  the  contrary,  it  appearing  from  the  text  that  her  husband  has 
authority  over  such  property,  his  permission  authorising  the  disposal 
of  it  most  be  obtained  by  the  woman.* 

Vvavastha^  432.  Save  and  except  the  wealth  of  the  above 
two  descriptions  and  that  which  has  been  given  to 
her  by  her  husband,  a  woman  is  at  liberty  to  dispose  of  all  other 
descriptions  of  Stri-dhan  by  gift,  mortgage,  sale,  and  so  forth, 
independently  of  her  husband,  who  has  no  power  to  take  the 
same  without  being  in  distress.* 

^  . ,  . .  That  which  is  received  by  a  married  woman  or  a 
^'  maiden,  in  the  house  of  her  husband  or  of  her  fa- 
ther, from  her  husband  or  frdto  her  parents,  is  termed  the  gift  of  her 
affectionate  kindred  (n.)  The  independence  of  women,  who  have  re- 
ceived such  gifts,  is  recognised  in  regard  to  that  property  ;  for  it  was 
given  by  their  kindred  to  soothe  them  and  for  their  maintenance.  The 
power  of  women  over  the  gifts  of  their  affectionate  kindred  is  ever 
celebrated,  both  in  respect  of  donation  and  of  sale  according  to  their 
pleasure,  even  in  the  case  of  immovables  (b.)* — ^Kat¥AYana. 


*  W.  Da,  kra,  MMg.  pp.  40, 41.  S«e  CoUb.  DtC.  bh^,  pp.  75,  76. 
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(ii)  That  which  is  received  by  a  married  womaa  from  the  family 
of  her  husband,  or  from  the  family  of  her  parents,  and  by  a  damsel 
from  the  family  of  her  parents,  is  the  ''  gift  of  affectionate  kindred'' 
Such  is  the  meaning. — Di.  kra.  sang.  p.  41. 

What  is  obtained  from  kind  relations,  that  is,  persons  of  her  father's, 
mother's,  or  husband^s  family,  is  the  gift  of  her  aflfectionate  kindred. 
Daya-bhiga,  p.  76  §  25; — Daya-tattwa.  p.  41. 

(b)  "  Even  in  the  case  of  immovables/'  relates  to  immovable  pro- 
perty other  than  that  which  has  been  bestowed  upon  her  by  her  hus- 
band, for  a  prohibition  exists  against  the  gift  or  sale  by  a  woman  in 
regard  to  immovable  property  given  to  her  by  her  husband. — Da- 
kra.  sang.  pp.  41,  42. 

Consequently, — 

Vvavastha''  ^^^*    Even  after  her  husband's  death,  a  woman 

is  incompetent  to  dispose  of  by   gift,   sale,  and 

so  forth,  the  immovable  property  given  to  her  by  her  husband.f 

AntTininfTr  ^^*  ^^  *^^  ^*®^  ^^  immovables  bestowed  on  her  by 
^  *  her  husband  a  woman  has  no  power  of  alienation  by 
gift  or  the  like.  So  Narada  declares :  "  What  has  been  given  by 
an  affectionate  husband  to  his  wife,  she  may  consume  as  she  pleases, 
when  he  is  dead,  or  may  give  it  away,  excepting  immovable  pro- 
perty.^' It  follows  from  the  specific  mention  of  "  given  by  a  husband ;'' 
that  any  other  immovable  property,  except  such  as  has  been  given  to 
her  by  him,  may  be  aliened  by  her.  EUe*  (if  this  text  forbid  dona- 
tion mthe  case  of  immovables  in  general,)  the  preceding  passage  con- 
cerning the  power  of  women  in  respect  of  donation  and  of  sale, 
''  according  to  their  pleasure  even  in  the  case  of  immovables,"  would 
be  contradicted.— Z}aya-6/ri^a,  page  76  §  23. 


•  '-BZie,*— that  is,  if  this   text  forbid  donation  in  the  case  of  immovables  in  general  — 
Coleb.  JDc^.^Aa",  p.  76. 

t  Vide  Da.  hra.  Bang,  pp,  41. 1?^— Coleb.  D^,  bha,  p.  76. 
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. ,        . .         So  Narada   declares  :— "  What  has  been  given  by 
^'    an  aflfectionate  husband  to   his  wife,   she  may  con- 
sume as  she  pleases,  when  he  is  dead,  or  may  give  it    away,   excepting 
immovable  property- '** 

Vvavftstha^  434.     As  regards,  however,  the  movable  pro- 
perty given  by  a  husband,  a  woman  is  restrain- 
ed from  disposing  of  it  by  gift,  &c.^  during  his   life  only,   after 
which  she  becomes  vested  with  power  to  do  so. 

p  A  caution  against   a  woman's  profusion,  during  her 

husband's  life,  of  the  property  given  to  her  by  her 
husband  being  announced  by  the  text — '^but,  while  he  lives,  she 
should  carefully  preserve  it,  or  else  commit  it  to  the  family,''  and  the 
text  of  Narada  above  cited  perpetually  prohibiting  alienation  of  the 
immovable  property  only  given  by  a  husband,  it  necessarily  follows 
that,  after  her  husband's  death,  a  woman  has  power  to  alienc  the  mov- 
able property  given  to  her  by  him. — See  ante  p.  686. 

Vvavastha^  435.  In  a  famine  or  other  distress,  or  for  the 
performance  of  a  religious  act  indispensably 
necessary,  a  husband  can  take  his  wife's  Sirl-dhan  even  though 
it  be  of  the  absolute  nature,  and  he  is  not  liable  to  make  good 
that  property  to  her :  he  cannot,  however,  take  it  in  any 
other  case. 

A     fh       *'Ht     ^^^®^®'>  ^f  *^®  husband   has  no   means   of  subsis- 
^ '    tence,  without  using  his  wife's    separate   property,  in 
a  famine  or  other  distress,  he  may  take  it  in   such  circumstances,  but 
not  in  any  other  case. — Di.  bha.  pp.  76,  77. 

So  Jagnyavalkya  declares :  *^  A  husband  is  not  liable  to  make 
good  the  property  of  his  wife,  taken  by  him  in  a  famine,  or  for  the 
performance  of  a  duty,  or  during  illness,  or  while  under  restraintf  (m.) 


*  Seo  BtC.  kra.  sang,  pp.  41,  42,  and  Coleb.  Dd,  bhdC.  p.  76. 
t  The  last  heiniatich  of  this  verse  is  uot  the  same  in  the  Dtfya-krama-iangraha  and 
Daya-taUwa  as  in  the  Diya-bhcCgn,  wherein  it  is  *'  na  sirioi  dcCtumarhati,**  (he  is  not 
liable  to  make  good  to  the  woman,)  whereas  the  reading  inserted  iu  the  two  former  books 
is  '*  ndkamo  ditumarhaiV^  (he  is  not  liable  to  make  good  unless  willing  :)  this  lattes 
reading  is  considered  to  be  more  proper  and  reasonable. 

87 
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(m)  '  While  under  restraint^' — which  a  creditor  or  other  person  im- 
poses  on  him  for  the  purpose  of  recovering  hiB  right,  being  debarred 
at  the  same  time  from  ablution^  from  food»  &c. — D&,  kra.  sang.  p.  42* 

Katyayana  has  declared  the  hnsband  (and  the  rest)  to  have  no 
right  to  the  use  of  the  woman's  separate  propert;  as  before  described, 
during  the  non-existence  of  any  such  calamity  as  a  famine  or  the 
like: — 

Virii.vA«tha^  436.  Neither  the  husband,  nor  the  son,  nor 
the  father,  nor  the  brothers,  can  assume  the 
power  over  a  woman's  property  to  take  it  or  to  bestow  it.  If 
any  one  of  these  persons  by  force  consume  the  woman^  pro- 
perty, he  shall  be  compelled  to  make  it  good  with  interest  (y,) 
and  shall  also  incur  a  fine.  If  such  person,  having  obtained 
her  consent,  use  the  property  amicably,  he  shall  be  required 
to  pay  merely  the  principal  (r)  when  he  becomes  rich.  Bat 
if  the  husband  have  a  second  wife,  and  do  not  show  honor  to 
his  first  wife,  he  shall  be  compelled  by  force  to  restore  her  pro- 
perty, though  amicably  lent  to  him  (1.)  If  food,  raiment  (s,)  and 
dwelling  (a)  be  withheld  from  the  woman,  she  may  exact  her 
own  (h,)  and  take  a  share  (of  the  estate)  with  the  co-heirs  (i.)* 

(y)  *  Make  it  good  with  in/^re*^,'— that  is,  the  woman's  separate  pro- 
perty taken  by  force  must,  in  the  form  of  a  loan,  be  rendered  with 
interest :  the  words  *  with  interest  {sa-vriddhiw!)  must  not  be  supposed 
a  discriminative  of  ^' 8trUdhan{the  woman's  separate  property ^^*  (or 
supposing  this  to  be  the  case,  sa-vriddhi  would  be  the  proper  form  in 
which  the  word  would  appear.f 

(r)  ^Merely  the  principal]— Here  the  insertion  of  the  word  "  mere- 
ly" is  intended  to  preclude  (the  payment   of)  interest. 

(1)  *  But  i/^  &c. — the  meaning  of  which  is,  that  if  the  husband,  after 
making  use  of  the  separate  property  of  one   wife,   reside  with  another 

♦    Coleb.  D(£.  bhU,  pp,  76,  77;-.I>(r»  kra-  sang.  pp.  42,  48;— Coleb.  Dig.  Vol.  III.  pp. 
578,  674.  &  581, 

f  J)(L.  krcu  tang,  pp.  44,45. 
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wife,  and  neglect  tlie  former,  he  shall  be  compelled  by  the  ruling  pow- 
er to  restore  such  property,  even  though  it  had  been  amicably  lent.* 

(s)  '  Food  and  raiment.' — Should  the  husband  not  allow  his  wife 
the  necessaries  of  life,  food,  and  clothing,  then  she  may,  if  immaculate^ 
require  the  supply  of  food  and  raiment  which  is  her  due.^ 

(h)  '  She  may  exact  her  own  ;* — that  is,  her  due  supply  of  food  and 
rument. — Shri^krishruCs  commentary  on  the  Diya-bhSffa.  Vide  Co- 
leb.  Da.  ihh.  p.  77. 

(a)  *  Dwellinff/ — place  of  residence.* 

(i)  '  A  share/ — that  is,  on  the  death  of  her  husband,  she  is  to  re- 
ceive from  liis  co-heirs,  his  younger  brother^  and  the  rest^  the  share 
to  which  he  was  entitled.* 

Vvavastha^  437.  What  has  been  promised  to  a  woman  by 
her  husband,  as  her  exclusive  property,  must 
be  delivered  by  his  sons,  provided  she  remain  with  the  family 
of  her  husband  ;  but  not  if  she  live  in  the  family  of  her  fa- 
ther.t — Katvayana. 

VvavasifhA^  ^^^'  There  is,  however,  no  harm  in  not  deli- 
vering to  a  woman,  who  for  unchaste  purposes, 
goes  of  her  own  authority,  and  resides  with  the  family  of  her 
father,  or  other  relation,  what  has  been  promised  to  her  as 
her  exclusive  property .f 

A  f "hn-Hf^  '^^^^  ^^  intimated  by  Eattayana  himself: — "  But 
^ '  a  wife  who  does  malicious  acts  injurious  to  her  hus- 
band (e,)  who  has  no  sense  of  shame  (o,)  who  destroys  his  effects  (\,) 
or  who  takes  delight  in  being  faithless  to  his  bed,  does  not  even  de- 
serve the  stri'dhan  {stri^hanam  na  cha  sArhatu^X) 

*    Dtf.  kra.  sang.  pp.  ii,  45. 

t    Vide  Coleb.  Dig.  Vol.  III.  685,  and  tmU,  pp.  47,70, 89—106,  and  884. 

X    Mr.  Colebrooke  renders  the  phrase  **  Strf-dhanam  na  eha  tirkatif'^-^hj  "  is  held 
unworthy  of  the  property  above  described  ;"— bnt  this  does  not  appear  to  be  acoorate,  the 
verbaUm  traoslatioa  of  the  passage  being  '  na*— does  not '  cAa'— ^ren,  '  f/rJUur—deflerya 
^frfdAanam,'— woman's  own  property  (in  gensrel,  not  tha  above  daaciibed  alone.) 
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Kinsmen^  resuming  the  exclasive  property  of  sncli  a  woman,  majr 
take  it  to  themselves.  The  Vivada'Ckinid-wuifiu — See  Coleb.  Dig.  VoL 
III.  p.  585. 

(e)  *'  Acts  injuriotis  to  tier  husband;" — the  administering  of  poison 
or  the  like.— Coleb.  Dig.  Vol.  III.  p.  585. 

(o)  '  JVho  has  no  sense  of  shame ; — who  goes  to  other  towns  on 
false  pretences  or  the  like.— Z&irf. 

(k)  '  Who  destroys  his  effects  /' — who  incurs  expenses  for  immoral 
purposes. — Ibid, 

Legal  opinions  delivered  in,  and  admitted  by  tlie  several  Courts 

of  Judicature^  and  examined  and  approved 

of  by  Sir    W.  Macnaghten. 

Q.  A  fisherman^s  widow  (there  being  at  the  time  three  sons  of 
her  contemporary  wife  living)  made  a  gift  of  the  whole  of  her  self- 
acquired  estate^  consisting  of  a  house  and  other  property,  to  two 
Brahmins,  for  the  purpose  of  promoting  her  spiritual  wel&re :  and 
having  put  the  house  into  the  possession  of  the  donees,  lived  with 
them  in  it,  and  died  while  a  son  of  her  rival  wife  and  his  wife  were 
residing  in  the  same  house.  On  her  (the  donor's)  death,  ber  step- 
son performed  her  exequial  ceremonies,  and  then  died.  Now  his  {the 
step-son's)  widow  claims  the  house.  Under  these  circnmstances,  is 
the  gift  good  and  valid  ? 

R.  Supposing  the  fisherman's  widow  to  have  ac- 
pose  of,  by  a  gift  or  quired  some  wealth  by  her  own  personal  exertions, 
piei!lIe^!'^theprope^^^     and  to  have  purchased  the  house  with  such   acquisi- 

ty  ejirned  by  her     tions,  and  to  havc  bcstowed  it  on  two  Brahmins  for 
own  exertions. 

her  own   spiritual   welfare,   and   to  have   delivered 

the  gift  to  them  before  her  death,  in  that  case,  her  property  over  it 
became  extinct,  and,  on  the  extinction  of  her  right,  the  donees*  title 
accrued.  The  donees'  right  cannot  be  lost,  even  though  the  donor's 
rival  wife's  son  and  his  wife  lived  in  that  house.  The  extinction  of 
their  (the  donees')  property  can  be  occasioned  only  by  their  non-ac- 
ceptance of  the  gift,  or  by  their  disposing  of  it  by  sale  or  other  alie- 
nation. According  to  the  doctrine  of  the  Daya-bhiga  and  other  legal 
authorities,  the  step-son's  widow  cannot  have  any  claim  to  the  pro- 
perty, for  she  has  no  right  over  it,  and  the  law  admits  the  validity 
of  a  sale  and  gift  made  by  a  woman  of  the  donations  of  her  affectionate 
kindr  ed  and  of  other  peculiar  property. 
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Authorities : — 
Ihe  text  of  Narada  and  gther  legislators  are  quoted  by  the  authors 
of  the  Dhya-bhiga  and  other  works  of  law.  "  The  wealth  which  is  earned 
by  mechanical  arts,  or  which  is  received  through  affection  from  any 
other  (than  the  kindred,)  is  always  subject  to  her  husband's  dominion. 
The  rest  is  pronounced  to  be  the  woman's  property."  "  The  inde- 
pendence of  women  who  have  received  such  gifts  is  recognised  in  re- 
gard to  that  property ;  for  it  was  given  by  their  kindred,  to  soothe 
them,  and  for  their  maintenance-  The  power  of  women  over  the  gifts 
of  their  affectionate  kindred  is  ever  celebrated." 

"  In  that  which  she  has  gained  by  the  exercise  of  an  art,  such 
as  painting  or  spinning,  he  is  entitled  to  take  it,  even  without  the  occur- 
rence of  any  distress.*' 

Dacca  Court  of  Appeal.— Mac.  H.  L.  Vol.  II.  Chap.  VIII.  Case. 
S3,  pp.  239—241. 

Q.  2.  If  a  Hindoo,  in  the  presence  of  his  undivided  brethren, 
made  over  to  his  wife  his  own  share  in  the  joint  ancestral  property, 
and  the  lands  acquired  by  him  in  the  mode  described  in  the  preced- 
ing question,*  as  her  stri-dhan  or  peculiar  property,  will  such  lands 
after  his  death  go  to  his  widow  as  her  stri-dhan,  or  will  they  devolve 
on  his  undivided  brethren ;  and,  if  they  go  to  the  widow  of  the  pro- 
prietor, has  she  or  has  she  not  a  right  to  dispose  of  them  by  sale  or 
gift ;  and  if  she  has  not  a  right  to  dispose  of  them  by  sale  or  gift,  to 
whom  will  they  belong  after  death  ?  to  her  husband's  heirs,  or  to 
whom  ?  An  answer  to  these  questions  is  required  to  be  delivered  ac- 
cording to  the  law  of  Tirhoot.f 

That  which  18  gi-     ^'  ^'    If  a  Hindoo,  as  stated  in  the   second   ques- 

ven  by  a  husband     tion,  in  the  presence  of  his  undivided  brethren,  made 

to  his  wife,  18  term-  ... 

ed  hn  mu  i-dhan  or     over  to  his  wife  his  own  share  in  the  joint  ances- 

^    ^^^'  tral  property,  and  the  lands  acquired  bv   him  in  the 

*  The  mode  descrided  in  the  preoediog  question  is:  'A  Hindoo  acquires  landed 
property  by  means  of  his  own  funds,  or  by  means  other  than  those  of  the  joint  funds,  at 
a  time  he  is  living  in  partnership  with  his  brethren.— -See  Macn.  H.  L.  VoL   II.    p.  32, 

t  In  respect  of  the  disposition  of  the  8tr{dkan  given  by  a  husband,  there  is  no  diff- 
erence of  opinion  between  the  Hindu  iaw  as  currant  ia  Mithila  and  that  as  current  in 
Bengal. 
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But  if  such  pro-  D^odc  described  in  the  preceding  question^  as  her 
pertj  «j^®^,^^  SiH-dhan  or  peculiar  property ,  without  any  opposi- 
immovable  she  has  tiou  or  objection  being  made  on  the  part  of  his  bro- 
no^ng  pos      ^^^j^^    £j^jj^  which  their  assent  is  inferable,  then 

under  such  circumstances,  after  his  death,  the  right  to  his  pro- 
perty will  be  vested  in  his  widow,  and  not  in  his  undivided  brethren. 
In  which  case,  his  widow  is  not  at  liberty  to  dispose  of  the  lands 
in  question  by  sale  or  gift,  no  more  than  she  is  entitled  to  dispose  of 
other  immovable  property  given  to  her  by  her  husband,  which  forms, 
her  stri'dhan  or  peculiar  property. 

Authorities  :— 
1st.  That  which  is  received  from   affectionate    kindred  or  earned  by 
valour,  or  given  to   a  woman  by  her  relations  with  the  consent  of 
her  husband,  is   a   valid  acquisition.     Text  of  V&ihaspati,  cited   in 
the    Vtvida-chinta-mani,  Vivdda-ratnakara,    and  other  authorities* 

3nd.  A  person  may  dispose  of  his  own  acquisitions  as  he  pleases. 
Text  of  Vbihasfati,  cited  in  the  Vtvada'Chintd-mani  Vtwda-raini- 
kara,  and  other  authorities. 

3rd.  That  which  is  received  by  a  married  woman  or  maiden,  in 
the  house  of  her  husband  or  of  her  father,  from  her  husband,  or  from 
her  parents,  is  termed  the  gift  of  affectionate  kindred.  The  power 
of  women  over  the  gifts  of  their  afTectionate  kindred  is  ever  celebrated, 
both  in  respect  of  donation  and  sale,  according  to  their  pleasure,  even 
in  the  case  of  immovables.  Text  of  Katyayana,  cited  in  the  Fivdda- 
chinta-maniy  Tivada-ratnakara^  and  other  authorities. 

4th.  The  power  of  women  having  been  declared  generally  over 
property  given  by  a£Pectionate  kindred^  an  exception  is  here  propound- 
ed in  the  case  of  immovable  property  given  to  her  by  her  husband. 
Interpretatiou  of  the  text  in  the  Fivdda-ratnikara. 

5th.  What  has  been  given  by  an  affectionate  husband  to  his  wife,  she 
may  consume  as  she  pleases  when  he  is  dead,  or  may  give  it  away,  ex- 
cepting immovable  property.  Text  of  Narada  cited  in  the  Fivdda- 
chintd-mani,  Viv&da-ratnikara,  and   other  authorities. 

Macn,  H.  L.  Vol.  II.  Case  14,  pp.  34—36. 


VYAVASTHA'^DARPANA-  695 

Q.  Should  a  woman  of  any  of  the  four  classes  receive  jewels  as  a 
nuptial  donation  (technically  termed  Yauiaia)  at  the  time  of  het  mar-* 
riage,  do  all  such  ornaments  so  received,  belong  exclusively  to  her, 
or  have  her  husband's  mother  and  younger  brother  any  legal  right  to 
share  them  with  her  ? 

R.    A  gift  of  ornaments  or  other  eflTects  to  a  woman 
Peraonal  proper-         ^  -xi*  «  ..^..  ^    ^ 

ty  iriven  to  a  wo-     of  any  one  of  the  four   classes  at  the  time   of   her 

h^  marriage^be-     marriage,  by  a  member  of  the  family,  either  of  her  hus- 

comes  hera  exclu-     band  or  her  parents,  or  by  a  stranger,  is  by  law  termed 

Adhyagni  siri-dhaHy  or  in  other  words,   the  woman's 

jieculiar  property,  bestowed  before  the  nuptial   fire.     It  becomes  her 

exclusive  property,  and  the   husband's  mother  or  other  persons  have 

no  right  to  share  it  with  her.     The  authorities   for  this  doctrine  will 

be  found  in  the  DAya-bhdga,  Diya-tattwa,  Fivada-chintA-mani,  MUak- 

shar&f  and  other  works  of  law. 

Katyatana  : — *'  What  is  given  to  women  at  the  time  of  their  mar- 
riage, near  the  nuptial  fire,  is  celebrated  by  the  wise  as  the  woman's 
peculiar  property  bestowed  before  the  nuptial  fire." 

Na»ada  : — "  What  has  been  given  by  an  aflFectionate  husband  to  his 
wife,  she  may  consume  as  she  pleases,  when  he  is  dead,  or  may  give 
it  away,  excepting  immovable  property." 

Manu  and  VisHbru : — "  Such  ornamental  apparel  as  women  wear 
during  the  lives  of  their  husbands,  the  heirs  of  those  husbands  shall 
not  divide  among  themselves ;  they  who  divide  them  fall  deep  into  sin.'' 

Katyayana  again  : — "  Neither  the  husband,  nor  the  son,  nor  the 
father  nor  the  brothers,  can  assume  the  power  over  a  woman's  property 
to  take  it  or  bestow  it." 

City  of  Dacca,  April  2l8t,  of  1817.— Macn.  H.  L,  Vol.  II.  Ch,  III. 
Case  2,  pp.  121,  122. 

Q.  A  man,  having  two  minor  sons,  assigned  his  property,  movable 
and  immovable,  to  his  wife  by  a  deed  of  gift,  and  now  the  two  sons, 
being  of  full  age  and  disposing  mind,  consent  to  the  gift.  Subsequent- 
ly to  the  gift,  the  father  contracted  a  second  marriage,  and  the  second 
wife  brought  forth  a  son,  who  claims  the  whole  personal  and  real  pro  « 
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perty  of  his  father.  In  this  ca«e,  is  the  gift  which  the  father  made 
previously  to  contracting  a  second  marriage  to  be  considered  good 
and  legal  ? 

Personal  property     ^'    Property  presented  by  a  husband^  while  his  two 
given  by  a  husband     minor  sons  were  living,  to  his  wife,   on  his  espooung 

to  his  wife   on   the  ...  *r  o 

occasion  of  contraot-  a  second  wife,    is  denominated   a  woman's  property, 

r^e,  is  \er&  i^so>  and  the  gift  by  the  husband  is  complete  and  binding; 

SirS!"'  '"^  Jvel  but  that  alone  is  her  peculiar  property,  whidh  she 

which      the  hus-  ^^  power  to  ffive,  sell,  or  use,  independently  of  her 

band's     nght     en-  '^  o      *         '  r  ^ 

dures,  notwith-  husbaud's  Control.  The  wife  has  no  power  to  give  or 
ng  •  gi  t.  otherwise  alienate  the  immovable  property  which  she 
received  from  her  husband ;  hence  though  such  property  be  hers,  it 
does  not  constitute  a  womans  peculiar  property,  because  she  has  not 
independent  power  over  it.  Under  these  circumstances,  the  wife  has 
a  right  only  to  enjoy  her  husband's  gift  of  the  real  estate  during  her 
life.  On  the  death  of  the  senior  wife,  her  issue  alone  are  entitled  to 
take  the  movable  property  which  she  received  from  her  husband, 
because  that  was  her  peculiar  property.  The  right  of  the  husband 
endures  over  the  immovable  estate  which  he  gave  to  his  wife ;  and  on 
the  death  of  the  husband,  all  his  sous  by  either  wife  are  entitled  to 
inherit  it. 

"  To  a  woman,  whose  husband  marries  a  second  wife,  let  him  give 
an  equal  sum,  as  a  compensation  for  the  supersession ;  (this)  or  (what  is) 
presented  to  her  on  her  husband's  marriage  to  another  wife,  (as  also  any 
other  separate  acquisition,)  is  denominated  a  woman's  property." 

"  What  has  been  given  by  an  affectionate  husband  to  his  wife,  she 
may  consume  as  she  pleases,  when  he  is  dead,  or  may  give  it  away, 
excepting  immovable  property.*' 

"  The  wealth  which  is  earned  by  mechanical  arts,  or  which  is  re- 
ceived through  affection  from  any  other  (than  the  kindred,)  is  (always) 
subject  to  her  husband's  dominion.  The  rest  is*  pronounced  to  be  the 
woman's  property." 

"  When  the  mother  is  dead,  let  all  the  uterine  brothers  and  uterine 
sisters  equally  divide  the  maternal  estate." 

The  texts  quoted  are  those  of  Jaqnyavalkya,  Narada,  KatyayanAj 
Manu,  and  Yriuaspati, 
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Zi^ah  Puruea.  Macu.  H.  L.  Vol.  II.  Ch.  VIII.,  Case  8,  pp.  215,216, 
Q.  The  maternal  grandfather  of  a  person  made  a  gift  of  some  lands 
and  houses  to  his  grandson^s  wife,  who  possessed  the  gift  for  some  time ; 
and  she,  while  suffering  under  the  disease  of  which  she  died,  made 
a  gift  of  the  same  property  to  her  daughter's  son.  Her  son,  having 
his  uterine  sister  (the  plaintiff,)  another  sister's  son  (Uie  defendant,) 
and  ^  brother  of  the  half  blood,  givQ  away  the  same  property.  In 
this  case,  which  of  the  gifts  is  legal  and  binding  ? 

The  immovable  ^'  ^he  gift  made  by  the  woman,  of  the  property 
property  given  by  a     which    she  received  from  her  husband's  maternal 

man  to  hie   grand- 
son's wife   is   her     grandfather,  is  legal,  because  Uie  property  given  is  her 

ov^riSichahe^hM  peculiar  property,  which  by  law  is  termed  shoudiyika 
absolute  dominion.  ^^  ^^^^  ^^^  affectionate  kindred ;  and  the  gift  by  her 
son  cannot  be  considered  as  valid  and  legal  w^e  she  lives,  because  he 
has  no  right  of  proprietorship  over  it.  This  opinion  is  conformable  to  the 
Ddya-bhaga,  Ddya-iatiwa,  Vivdda-bhanydrnava,  and  other  authorities. 

Authorities  i — 

Kattayana  : — ^*  What  a  woman,  either  after  marriage  or  before  it, 
either  in  the  mansion  of  her  husband  or  of  her  father,  receives  from  her 
lord  or  her  parents,  is  called  the  gift  from  affectionate  kindred ;  and 
such  a  gift,  having  by  them  been  presented  througli  kindness,  that 
the  women  possessing  it  may  live  well,  is  declared  by  law  to  be  their 
absolute  property.  The  absolute  exclusive  dominion  of  women  over 
such  a  gift  is  perpetually  celebrated  ;  and  they  have  power  to  sell  or 
give  it  away,  as  they  please,  even  though  it  coyist  of  lands  and  houses. '^ 

Katyayana  : — "  Neither  the  husband,  nor  the  sou,  nor  the  father, 
nor  the  brothers,  have  power  to  use  or  to  aliene  the  legal  property 
of  a  woman.^' 

Zillah  Nuddea,  July  26th,  1820.  Macu.  H.  L.  Vol.  II.  Cli.  VIII. 
Case  6,  pp.  212,  218. 

Q.  There  were  two  brothers  of  the  whole  blood,  who  had  some  an- 
cestral rent-free  lauds-  The  elder  had  an  only  daughter,  but  no  son, 
and  the  younger  had  two  sons.  The  elder  disposed  of  his  daughter 
in  marriage,  and  either  gave  a  part  of  the  landed  estate  for  his  daugh- 
ter's maintenance,  or  the  daughter,  on  the  death  of  her  father,  acquir- 
ed it  by  right  of  succession.    The  xaede  of  its  coming  into   her  po». 

88 
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session  does  not  rlearly  appear.  Under  these  circumstances^  is  she 
competent  to  make  a  g'ift  of  such  property  to  a  stranger,  without  the 
consent  of  her  paternal  uncle's  sons  ? 

R.     If  one  of   the   brothers^   having  contracted  his 
Landed  property  t     j        i.*       •  .   •  x-^ 

which  a  daughter  only  daughter  m  marriage^  give  a  certain  quantity 
heJ^l^s^h,t,ivfno't  ^f  ^d  ^^^  ^^  ^»  ancestral  landed  estate  for  her  sup- 
to  that  which  aho  port,  and  the  daughter  took  possession  by  right  of 
unco.  such  donation,  in  this  case,  she   is  competent  to  give 

it  away  to  a  stranger  without  the  sanction  of  her  father's  brother's 
two  ^as,  as  that  property  is  termed  the  gift  of  aflfectionate  kindred 
over  which  her  independency  is  recognized.  If,  on  the  other  hand, 
th«  property  became  hers  by  succession,  she  had  no  power  to  give  it 
without  her  father's  nephew's  consent.  This  is  consonant  to  the  autho- 
rities prevalent  in  Bengal. 

Authorities : — The  texts  of  Katyayana,  laid  down  in  the  Diiga-bha^ 
ga,  Daya-kraina'Sangraha,  and  other  tracts : — *^  That  which  is  received 
by  a  married  woman  or  a  maiden,  in  the  house  of  her  husband  or  of 
her  father,  from  her  husband  or  from  her  parents,  is  termed  the  gift 
of  aiiectionate  kindred.  The  independence  of  women  who  have  received 
such  gifts  is  recognized  in  regard  to  that  property  ;  for  it  was  given  by 
their  kindred  to  soothe  them,  and  for  their  maintenance.  The  power  of 
women  over  the  gifts  of  their  affectionate  kindred  is  ever  celebrated 
both  in  respect  of  donation  and  of  sale,  according  to  their  pleasure, 
even  in  the  case  of  immovables.'*  The  following  is  a  passage  of  the 
Daya-bhiga  :  **  Let  her  ejwoy  with  moderation  the  property  until  her 
death.     After  her,  let  the  heirs  take  it." 

''The  word  '  wife'  is  employed  with  a  general  import :  and  it  implies 
that  the  rule  must  be  understood  as  appliciibic  *;:encrally  to  the  case  of 
a  woman's  succession  by  inheritance." 

Zillah  Beerbhoom.  Macn.  H.  L.  Vol.  II.  Chap.  VIII.,  Case  8, 
pp.  214,  215. 

RdtU'diddl  Sarkar  and  another  versus  Sri-uiati 
Joy -muni  Debi, 

Cases  ^^^^  ^^  *^  i^M^  to  try  whether  a  certain  paper  writing, 

bearing  on^  the  vya-     addressed  to  the  plaintiffs,  was  the  will  of  Ridhi-kant 
lliTm.''^'  *^'''     Chatterjea.  In  the  course  of  the  trial  a  witness  of  the 
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name  of  Ishin-chander  was  called,  on  the  part  of  the  plaintiffs  to  sup- 
port the  will ;  against  whom  it  was  objected  that  he  was  interested, 
because  maintenance  was  devised  to  his  wife  by  the  will,  and  the  hus- 
band was  by  law  entitled  to  receive  it. 

Whereupon  this  question  was  put  by  the  Court  to  the  Pandits : — 

Q.  If  a  legacy  be  given  to  a  married  woman,  has  her  husband  any 
interest  in  it  ? 

A.  If  the  legacy  be  given  to  her  by  the  relations  of  her  husband, 
or  by  her  own  relations,  it  is  Stri-dhan^  and  the  husband  has  no  right  to 
it ;  but  if  given  to  her  by  a  stranger,  she  cannot  part  with  her  interest 
in  it  without  her  husband's  consent. 

It  was  next  objected  that  he  himself  took  an  interest  under  the  will 
as  having  the  custody  and  care  of  certain  real  property  for  his  son  till 
he  came  of  age. 

But  the  Court  overruled  the  objection,  the  party  taking  no  bene- 
ficial interest,  but  only  as  a  bare  trustee ;  and  they  would  have  ad- 
mitted the  witness,  but  on  anothor  objection,  a  doubt  occurring  whether 
he  might  not  have  an  interest  in  a  possible  event  in  the  equity  suit, 
out  of  which  this  issue  was  directed  ;  the  witness  was  withdrawn. 

East's  Notes,  No.  XLV.  Sittings  after  first  term,  1816.— See 
Morley's  Digest,  Vol.  II.  p.  65. 

G.  versus  K. 

C&S6  "  ^y  *  Hindu,  the  defendant  in  this  case,  married  G, 

bearing  «i  the  jya-  the  lessor  of  the  plaintiff,  a  Hindu  woman  of  the 
vnMOihB  Noe.  429—  '  ,    ,  , 

43«.  same  caste,  according  to  ceremonies  nscd  by   others 

of  that  caste,  and  had  many  sons  and  daughters  by  her.  All  the  sons 
died  long  before  the  year  1193  B.  S.,  but  some  of  the  daughters  are 
living.  In  1193,  K,  for  the  purpose  of  having  male  issue,  married  J^ 
with  whom  he  received  no  marriage  portion,  but  a  small  present  front 
her  father  of  clothes,  ornaments,  and  furniture.  Before  this  last  mar- 
riage,  G,  quarreling  with  her  husband  on  that  subject,  threatened  to 
destroy  herself,  or  quit  his  house  and  live  elsewhere,  if  he  married  any 
other  woman.  In  order  to  pacify  Iier,  K  signed  a  paper,  whcniby  he 
gave  her,  amongst  otlier  things,  tliree  dwelling  houses  and  a   half,  and 
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a  garden,  without  saying  whether  for  life  or  for  ever-  One  of  those 
houses  descended  to  K  from  his  father ;  and  the  rest  were  purchased 
by  himself.  Besides  the  houses  so  conveyed^  K  was  in  poBseflsion  of 
two  other  houses,  consecrated  to  sAiva,  from  which  he  received  rents, 
and  out  of  those  rents  provided  things  necessary  for   the  idol. 

J  has  had  no  child,  but  O  has  borne  children  to  the  defendant  K 
since  the  execution  of  the  aforesaid  paper,  and  one  child  since  pro- 
cess Was  commenced  by  her  against  her  husband.  K  did  not  deli- 
ver possession,  according  to  the  writings,  either  of  the  premises  in 
question  or  of  the  other  things  conveyed  thereby^  but  G  continued  to 
live  in  one  of  the  houses,  as  she  had  done  for  many  years  before ;  and 
she  now  brought  this  action  against  her  husband  to  obtain  possession 
of  the  said  three  houses  and  a  half. 

The  following  questions  were  put  to  the  Pandits. — 

1st.  Does  a  gift  made  by  a  husband  to  a  wife,  in  such  a  manner, 
and  on  such  an  occasion,  as  stated  above,  give  the  wife  a  right  to  sue 
her  husband  for  the  property  given  ? 

2nd.  Is  such  a  gift  to  be  understood  as  a  gift  for  life  only^  or  has 
the  wife  a  right  to  possess  the  houses  in  her  life-time^  or  to  devise 
them  at  her  death  ? 

The  Pandit  Gover-dhun  Kowl  Sherma  gave  the   following   answers. 

Answer  to  the  1st.  Q.  Whatever  property  a  man  who  has  married 
two  wives  has  given  to  the  first  wife,  by  means  of  a  paper  witnessed, 
in  order  to  satisfy  her  in  all  respects,  such  property  is  the  property  of 
the  wife.  In  order  to  recover  such  property  the  wife  may  sue  the 
husband,  according  to  what  the  Shastra  directs,  in  like  manner  as 
for  a  debt. 

And  he  quoted  as  authorities  for  this  opinion  Jagnyavalkya,  who 
says,  as  recorded  in  the  Ddya-bhaga — *  That  which  father,  mother, 
or  husband,  has  given,  is  called  ''gotten  near  the  fire,*'  and  it  is  also 
called  '*  the  property  of  females."  On  the  same  subject  Kattatana 
has  spoken  thus;— *  Neither  a  husband,  nor  yet  a  son,  nor  a  father, 
nor  brothers,  have  a  right  to  appropriate  stri-dhan,  i.  c.  the  property 
of  females ;  and  if  any  one  of  these  shall  possess  himself  of  such  pro- 
perty by  force,  he  must  be  Made  to  return   it   with  interest,  and  must 
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be  well  chastised.'  In  the  Diyd^dttwA,  trhite  it  tifeats  of  the  property 
of  females,  such  property  is  termed  sioUddpika  stA-^dhah.  That  UlrMch 
is  obtained  from  a  husband  or  from  pareiiis,  I  i^ckon  to  be  sttudi- 
yika,  i.  e.  given  for  a  good  purpose,  and  w^eii  a  #dindh  obtains  ^ouda- 
yika  siri-dhan,  it  implies  that  she  has  l^e  power  of  disixraing  of  It. 

Answer  to  the  2nd.  Q.  The  property  of  females,  given  as  stated 
in  the  second  que&tion,  is  theirs  as  long  as  tliey  live.  A  woman  has 
power  over  this  kind  of  property  to  sell  it  :*  and  if  it  td  not  immov- 
able property,  sbe  has  also  the  power  of  disposing  of*  it  at  her  d^th ; 
and  whatever  immovable  property  so  rethaitis  aner  her  death  will  des- 
cend to  the  lawful  heirs  4n  succession,  that  is  to  say,  to  h^  children, 
husband,  father,  mother,  &c. 

And  the  following  were  quoted  by  the  Pandit  ^  authorities  on  this 
subject.  Katyayana  says ;  '  Whatever  property  the  husbaiid  hks  giv- 
en to  the  wifci  let  her  keep  it,  in  his  absence^t  in  any  manner  she 
pleases.  If  he  be  plmebt^  let  her  takii  6»e  olit;  i£  not,  let  her  de- 
liver it  to  some  of  his  relatidns^  Let  thc^  wife  dispose  of  the  proper- 
ty gived  to  her  by  her  husband  in  any  manner  she  pleases  when  the 
husbaiid  dite,  but  while  he  is  alive  let  her  keep  it,'  On  thid  point 
NIrada  has  spoken,  as  quoted  in  the  Diya-bhdffa^  as  foUdWsi  'What- 
ever the  husband,  of  his  own  pleasure^  has  given  to  the  wife,  let  the 
wife,  whto  he  dies^  expend  or  give  away  as  she  pleases,  excepting  only 
the  immovable  property^  On  this,  also  Dbvaba  has  spoken  thus : — 
'ThepYoperly  of  the  wife  is  to  be  divided  equally,  after  her  death,  to 
(Ker)  sons  and  daughters.  But  if  she  be  without  children,  let  her 
htisblind  take  it,  or  else  her  mother,  or  her  brother,  or  even  her 
fhtber/ 

To  the  same  questidils  the  Pandit  Rdm-ckkrn  Sh^rma,  answered  as 
follows : — 

Answer  to  the  Ist.  Q.  It  dofes.  On  this  I  he^e  write  the  particu- 
lars. Whatever  property  the  man,  whb  has  maWed  two  wives,  has 
given  to  the  first  wife,  that  property  is  stri-dkan  :  neiltiet*  husband^  fa- 


•    Excepting,  however,  the  immovable  -portioa  thereof, 
t    In  his  absence* — that  is,  on  his  death, 
t    //  he  be  pretenV—thsLt  is,  if  he  be  living. 
See  the  following  authorities,  and  anie^  pi>,  665,  8^6,  (58S&689. 
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ther,  son,  nor  brothers,  have  any  power  to  seize  such  property,  or  to 
give  it  away  in  charity.  If  any  of  these  persons  shall  possess  himself 
of  this  property  by  force,  the  magistrate  shall  cause  him  to  restore  it 
Vith  interest,  and  shall  chastise  him  on  a  complaint  being  made.  The 
great  and  learned  Jimita-vdhana  and  pthers  have  determined  this  ac- 
cording to  the  Shdstra. 

To  the  2nd.  Q.  As  long  as  she  lives,  the  wife  has  a  right  to  sell  the 
siri'dlum  given  to  her  by  her  husband,  unless  it  be  immovable  property, 
and  at  her  death  she  may  also  devise  it,  if  it  be  not  what  is  termed 
immovable  property.  A  woman  can  only  have  the  use  and  occupation 
of  immovable  property ;  and  afterwards  it  wil^  descend  to  the  heirs  of 
stri'dhan,  or  female  property. 

East's  Notes,  No.  CXXIX.  1794.— Morley's  Digest,  Vol.  IL, 
pp.  234—237. 

Gosaeen-chand  Kobraj^  son  of  Beid-nath   Kobraj^   AppeUauU 

versus  Mus»t.  Kisien-munee  and  Musst.  Joy- 

mani.  Respondents. 

Case  ^^^  plaint  was  to  the  following  effect  t — Munohvr 

henrioRonthevya-     foir/)^  held  possession  of  his  estate  to  the  dav  of 
432.  his  death,  m   which  he  was   succeeded  by  his   son 

Oode-narain  Kohraj^  the  grandfather  of  the  plaintiffs.  Oode-narain 
had  two  sons,  viz.  Gunga-narain  Kobraj,  father  of  the  plaintiff  Kishen- 
mani  and  Dei-narain  KobraJ,  father  of  the  other  plaintiff  Jay^mani. 
Gunga-narain  Kobraj  died  in  1196  B.  E.  leaving  his  daughter  Kisken- 
mani.  The  other  brother  Deb-narain  then  held  joint  possession  with 
Kishen-mani  to  the  time  of  his  death,  which  occurred  in  1214  B.  E. 
Deb-narain  was  succeeded  by  his  son  Bhyrub  Kobraj,  who  continued 
to  hold  joint  possession  with  Rishen-mani.  Bhyrub  A\eA  in  1215,  but, 
the  day  before  his  death,  made  a  verbal  gift  of  the  whole  of  the  pro* 
pcrty  to  the  plaintiffs  (with  the  exception  of  20  beeghas  of  land  which 
he  gave  to  his  gooroo  or  spiritual  guide)  to  be  held  by  them  in  equal 
portions.    The  plaintiffs  now  sue  to  recover  the  property. 

The  defendant  Beid-naih  Kobraj  resisted  the  claim.  He  alleged 
that,  after  the  death  of  the  son  and  grandson  of  Munohur  Kobraj,  the 
property  came  in  sole  possession  of  Bhyrub, — the  name  of  Munohur 
Kobraj  continuing  without  change  on  record  in  the  collector's    books. 
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Bhyrub  died  childless,  and  the  defendant^  who  is  Munohwr^s  daughter's 
son,  became  entitled  to  the  property  under  the  Hindoo  law  of  inheri- 
tance. Kishen-manh  being  barren^  and  Joy-mani,  a  childless  widow 
could  not  succeed  to  ancestral  property* 

The  case  was  first  brought  before  Mr.  H.  Shakespear^  who  put  the 
following  questions  to  the  pan4it  of  the  Court. 

1st.  Is  the  verbal  gift  by  Bhyrub  Kobraj,  who  was  at  the  time 
eighteen  years  and  a  half  old^  made  one  day  before  his  deaths  and 
being  at  the  time  m  possession  of  his  senses,  valid  or  not? 

Snd.  In  the  event  of  such  gift  being  illegal,  who  are  entitled,  and 
in  what  shares,  to  the  estate  of  Bhyrub  ? 

3rd.  Let  it  be  admitted  that  Kishen-maiii  was  entitled  to  her  fa-  ' 
ther*8  property,  under  the  probability  at  the  time  of  his  death  of  her 
thereafter  having  a  son ;  Kiahen-mani  and  her  husband  have  both 
died  since  the  present  suit  commenced,  was  it  competent  to  KisheTi- 
mani  to  transfer  by  gift  to  Musst.  Joy-manij  her  cousin^  the  property  in- 
herited by  her  from  her  father  ? 

If  it  was  not  competent  to  her  to  do  so,  who  are  the  heirs  of  Musst. 
KisAen-mani  ? 

To  the  above  questions,  the  Pandit  replied :  The  gift  by  Bhyrub, 
under  the  circumstances  stated,  was  valid. 

The  authorities  are  : — 

The  Vivaddrnava-setUy  Vivada-bhangarnava,  and  other  tracts- — 
"  What  has  been  given  under  the  agitations  of  fear,  anger,  lust,  grief, 
or  sickness,  must  be  considered  as  ungiven.'' 

"  To  the  third  question,  the  reply  is  that,  if  Kishen-matfi,  because  of 
the  probability  of  her  giving  birth  to  a  son,  inherited  her  father's  pro- 
perty, it  was  competent  to  her  to  make  a  transfer  of  such  property  to 
another,  with  the  view  of  her  paying  her  father's  debts,  or  for  any 
other  necessary  purpose,  but  not  otherwise.  If,  however,  the  pro- 
perty, as  appears  from  some  of  the  papers  of  the  Zillah  record  of  this 
case,  was  acquired  by  Kishen-mani  as  a  gift  from  Bhyrub  Kobraj^  it 
is  her  soudayika  or  gift  from  affectionate  kindred ;  it  is  thus  her  stri- 
dhan  or  peculiar   property,  and  she  was   competent  to  Alienate  it. 
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Suppossing  tUen  that  tlie  property  came  to  Kisien-mani  by  inheritance^ 
and  that  at  tke  time  of  her  death  Beid^nath  Kobrajj  the  origiiial  de- 
fendant, was  alive,  he^  as  tha  son  of  the  daughter  of  Munohor  Kob 
raj,  the  paternal  great  grandfather  of  Kishen-mani,  was  entitled  to 
succeed  her;  and  in  that  case  Gosaeen-chand  Kobraj,  the  son  of 
Beid-nath,  is  entitled  to  it ;  but  if  Betd-nath  died  before  KUhen^manh 
his  sou,  the  present  appellant,  has  no  right  to  the  property  inherited 
by  Ki$hen'4HaiU»  because  the  sw  of  a  daughter's  son  has  no  right  to 
his  great-grandfather's  property.  Jay^mam  has  no  right  of  succession 
to  the  property  inherited  by  Kishm^mani^  on  the  death  of  the  hitter, 
because  the  property  so  inheiited  by  Kishen-mani  from  her  father  can- 
not go  to  her  father's  brother's  daughter.  The  property  inherited  by 
Kishen-mani,  supposing  any  to  be  in  existence,  will  on  her  death  go 
to  the  heirs  of  her  father  Chmga-narain,  in  the  order  stated  in  the 
Shaiten. — ^The  authorities  are  Manu,  the  D&ya-bh&ga,  Ddya^aitwa, 
DAya-krama-sangrahaj  NAaA])A-#tfiri/»,  Diya-rahasya,  Vwidirnava' 
setUf  Vivida-bhangirnava,  Suddld^tatlwa  and  other  tracts. 

1st.  Katyayana  citedin  the  Z)a^a-iiJ45'^: — 'If  a  man  die  with- 
out son,  grandson,  or  great-grandson,  his  wife  shall  sncoeed  to  bis 
property.  The  wife  should  during  her  life-time  live  in  her  husband's 
house,  and  make  no  waste  or  unnecessary  expenditure  of  the  estate. 
After  her  death,  the  property  will  go  to  her  husband^s  heirs.' 

2nd.  Diya-bhiga  :—'  The  word  *  wife'  in  the  above  text  is  illustra- 
tive, used  to  shew  the  law  as  applicable  generally  to  all  women  who 
acquire  property  by  inheritance.' 

3rd.  NXRADA-*mrt/i : — The  sale,  gift,  or  pledge  of  houses  auJ 
land  acquired  by  women  by  inheritance,  without  some  special  neces- 
sity iDtervening  is  illegal.' 

4th.  Yajnyavalkya  (Jaonyvalkya)  cited  in  the  Vivdda-bhangarnava 
and  others  :  '  Whoever  inherits  the  property  of  another,  must  pay  the 
debts  of  him  from  whom  he  inherits. 

5th.  Katyayana  as  cited  in  the  Z)aya-iAa^a :—' Whatever  a 
woman,  either  befpre  or  after  her  m^riage,  in  the  house  of  her  hus- 
band or  her  father,  receives  from  her  lord  or  her  parents,  is  temed 
the  gift  of  Affectionate  kindred.' 
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6th.  Katyayana  cited  in  the  Daya-bhiga  :—' A  woman  may  sell, 
give,  or  pledge  her  soudii/tka  stri-dhan,  even  though  consisting  of  im- 
movable property.' 

7th.  Ddya-bhiga:— 'The right  o{  succession  of  the  ofepring  of 
the  grandfather  and  of  the  great-grandfather,  including  the  daughter's 
son,  must  be  understood  with  reference  to  the  order  of  proximity  ob- 
served in  offering  the  funeral  cake/ 

8th.  Daya-bhiga  : — *  A  daughter's  son  is  the  giver  of  funeral  ob- 
lations, the  son  of  a  daughter's  son  is  not  the  giver  of  funeral  ob» 
lations.' 

9th.  BouDHAYANA  citcd  in  the  Ddya-bhiga  : — *  Men  who  are  born 
blind,  &c.,  and  women,  cannot  inherit.'  If  any  one  ask  how  is  it 
that,  if  women  do  not  inherit,  a  wife,  daughter,  mother,  and  grand- 
mother, and  some  other  women,  are  allowed  to  inherit  ?  the  answer 
is,  because  there  are  special  exceptions  in  the  Shasters  in   their   favor. 

On  the  receipt  of  the  above  reply,  Mr.  Shakespear  put  a  further 
question  to  the  pandit  with  reference  to  the  doubt  which  appeared 
from  the  petition  of  plaint,  as  to  whether  Kishen-mani  sued  for  her 
share  of  the  property  in  right  of  succession  to  her  father  Gunga- 
narain,  or  under  the  gift  made  to  her  by  her  cousin  Bhtfrub  Kobraj. 
'*  Supposing  a  woman  to  sue  for  property  in  right  of  inheritance 
and  also  on  the  ground  of  a  deed  of  gift,  and  obtain  a  decree  generally 
without  specification  of  the  particular  ground  on  which  her  claim  was 
recognized,  and  then  make  a  gift  of  her  property  to  another,  is 
such  gift  valid  or  not  ?" 

Hhe  pandit  replied,  that  such  a  gift  was  valid,  because  by  such  a  recog- 
nition the  previous  gift  to  herself  was  not  invalidated;  and  such  gift  was 
the  creation  of  her  absolute  right,  she  was    competent   to  give  it  away. 

At  this  stage  of  the  proceedings  Joy-mani  also  died,  and  Nursing 
Deb  appeared  as  her  heir  and  successor.  On  this  another  reference 
was  made  to  the  pandit,  to  ascertain  who  was  entitled  to  succeed 
Musit.  Jay-mam, — tlie  appellant  Gosaeen-chunder  Kobraj,  who  is  the 
son  of  the  daughter's  son  of  Munohor  Kobraj,  the  common  ancestor 
of  both  parties,  or  Nursing  Deb,  who  alleges  himself  to  be  the  son  of 
a  contemporaneous  wife  of  the  husband  of  Musst.  Joy^mani,  that  is, 
her  step-son, 

89 
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The  pandit  replied  that  her  step-soa  would  succeed  to  the  Mtri-dfian 
of  Joy-tnaiU.  Authorities :— Manu,  D&ya-bhdga,  aud  other  tracts 
current  in  Bengal. 

Ddya-krama-sangraha : — '^  In  default  of  heirs  so  far  as  the  son  of  a 
daughter^  the  son  of  a  contemporary  wife  will  inherit  the  siri-dAan  of 
the  step-mother.^'* 

Mr.  Shakespear  having  left  the  Court,  the  case  was  heard  by  Mr. 
Halhedy  who  pronounced  judgment  as  follows : — "  It  appears  from 
the  hewashtha  of  the  pandit ,  that  the  gift  of  Bhyrub  to  Kishen-mam, 
and  Joy-mani  was  valid ;  the  property  thus  transferred  to  them  by 
the  gift  became  their  atrudhan,  and  they  have  full  power  to  alienate 
it.  Kishen-mani  is  proved  to  have  given  her  share  of  the  property 
to  Joy-mani,  to  whom  succeeds  Nursing  Deb,  the  respondent.  The 
decrees  of  the  lower  Courts  must  therefore  be  confirmed.''f — 8th  of 
July,  1836.— S.  D.  A.  R.  Vol.  VI.  pp.  77—81. 

The  Marginal  7iotes  to  the  above  decision  are  as  follows : — 

A  verbal  gift  by  a  Hindoo,  eighteen  and  a  half  years  of  age,  made 
the  day  before  his  death,  he  being  at  the  time  in  full  possession  of 
his  senses,  is  valid. 

Under  the  Hindoo  law  a  gift  of  property  to  a  woman  by  her  rela- 
tion is  her  Souddyika  or  gift  from  affectionate  kindred.  In  the  pre- 
sent case  a  gift  by  a  Hindoo  to  his  sister  and  paternal  uncle's  daughter 
was  held  to  be  at  their  entire  disposal,  as  their  soudayika  stri-dhan  or 
peculiar  property  by  gift  frcm  affectionate  kindred. 


•  The  above  text  as  cited  by  the  Pundit  relates  to  strf-dhan  Icfi  by  a  married  woman 
not  given  to  her  by  her  father,  and  not  piven  to  her  at  the  time  of  her  naptialn ;  but  the 
Pandit  might  have  extended  the  list  heyond  the  daughter's  son  to  the  great  grandson  iu 
the  male  line.  The  order  of  succession  is,  that  the  son  and  unmarried  daughter  sureeed 
together;  on  failure  oft'-  m,  the  daughters  who  have,  or  may  have,  male  iwue;  and  afler- 
wards  the  son*8  son ,  the  daughter's  son,  the  great  grandson  in  the  male  line,  the  son  ot 
the  contemporary  wife— Soe  Colebrooke's  translation  of : '  e  DcCya-hhaga,  page  100. 

t  The  court  evic'.ently  proceeded  rpon  the  ground  urged  by  the  defendant  in  the  Zillah 
Court  that  the  estate  of  Munohur  Kobraj  descended  entire  to  Bhyrub  Kohraj  his  great 
grandson.  On  this  ground  the  property  became  the  peculium  of  Kisken-moni  and  Joy- 
moni,  when  given  to  them  by  Bhyrub.  Had  it  been  held,  on  the  otl  t  hand,  that  Kixhen- 
mani  inherited  any  portion  of  the  property,  she  could  not  have  given  it  ro  Joymoni* 
but  it  must  have  gone  to  her  father's  hoirs  in  succession,  agreeably  to  the  ShcCtters. 
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Where  the  claimants  to  a  woman^s  9tn*dhan  as  above  are  the  sou 
of  the  daughter's  son  of  her  paternal  great-grandfather,  and  the  son 
of  a  contemporary  wife,  the  latter  will  inherit  under  the   Hindoo  law. 

Under  the  Hindoo  law,  in  the  case  of  a  woman  dying  possessed  of 
ancestral  property,  the  daughter's  son  of  her  paternal  great-grandfa- 
ther, from  whom  the  property  descended  to  her,  will  succeed,  in  de- 
fault of  other  heirs.  But  in  the  event  of  the  woman  having  outlived 
such  daughter's  son,  the  son  of  the  latter  will  not  inherit. 

The  daughter  of  a  paternal  uncle  will  not  inherit  the  property,  left  by 
a  woman,  which  she  had  inherited  from  her  father.  But  such  pro- 
perty will  go  to  her  father's  heirs,  should  any  such  be  in  existence, 
in  succession,  according  to  the  law  of  inheritance. 

ORDER  OF  SUCCESSION  TO  THE  STRI-DHAN  OF  DIFFERENT 
DESCRIPTIONS  OF  WOMEN. 


SUCCESSION  TO  THE  STRI-DHAN  OF  A  MAIIHIN  DAUGHTER. 

To  the  property  of  a  maiden  daughter, — 

VvftVAsthfl.^  439.    First,  the  uterine  brother  is  the  succes- 
sor ;  in  his  default,  the  mother,  and  failing  her, 
the  father.* 

^     , ,        ..  "  The  wealth  of  a  deceased   damsel  let  the   uterine 

^ '     brethren  themselves  take ;  on  failure  of  them  it  shall 
belong  to  the  mother ;  or  if  she  be  dead,  to  the  father ."f 

Vvavastha^  ^^^'    Failing  them,  her  parents'  relations,  as 
they  may  happen  to  be,   succeed  according  to 
the  order  (hereafter  shown,  j) 

This,  however,  relates  to  wealth  other  than  that  which  has  been  giv- 
en to  the  damsel  by  a  bridegroom. § 

•  D^.  kra,  sang.  p.  81;— Dof.  bhcC,  pp.   90,  100  ;— Macn.  H.  L.  Vol.  I.  p.  38. 
t  This  text  la  cited  in  tho  DdCya-hhdCga  as  of  Boudhti'yafui,  and  in  the  Diya-kramik- 
sangraha  as  of  Narada. 

t  ^eo  the  table  at  the  end  of  this  chapter.    See  Macn.  H.  L.  Vol.  I.  p.  38. 
§  D(£,  kra.  sang,  p,  31 ;— Dri".  bhcC.  p.  100;— 8tr.  H.  L.  Vol  I,  pp.  37  and  247. 
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4-1,   -^  '*'*^*     A  bridegroom  has  a  right  to  the  wealth 
y  given  by  himself. 

.     - ,        .  -         I.     "  The  bridegroom  shall  take   the  gratuity   given 

Authority.  ^^  hi,^,,*^^,,,^,,., 

II.  *^  Let  the  first  brid^room  on  his  return  take  back  the  presents 
he  gave  to  the  damsel^  who  has  since  been  married  ;  and  in  case  of  her 
death  likewise,  let  him  receive  back  what  he  gave,  after  defraying  the 
expenses  which  they  have  mutually  incurred.''* — Narada« 

ORDER  OF  SUCCESSION  TO  THE  DIFFERENT  KINDS  OF  THE 
STRI-DHAN  OF  A  MARRIED  V70MAN. 

Succession  to  a  woman* sjotUaka^  property. 
To  a  woman's  ^'ott/aiaf  property,  or  that  received  at  her  nuptials : — 

Vyavastha^.  442.    Her  maiden  daughter  succeeds  first.t 

-  -        .,         Property  given  to  the  mother  on  her  marriage  (jou- 
^*    iaka)  is  the  share  of  her  unmarried   daughter.;}: — 
Manu.  Chapter,  IX,  verse  131. 

y  443.     In  default    of  a  maiden    daughter,  the 
Vyavastha .  ^^^^^^^^  ^^o  has  been  affianced  succeeds.! 

-     .,        •-  I.     "A  woman's  property   goes  to  her  daughters 

^*     unaffianced^  and  to  those  not  actually  married"    (a.)t 

GOUTAMA. 

(a)  As,  by  the  word  '  daughters'  the  right  of  succession  by  all  the 
daughters  is  generally  declared,  the  mention  of  'unafSanced'  &c. 
becomes  significant,  as  denoting  the  order  in  which  they  respectively 
inherit^  and  therefore  first  the  maiden  daughter  succeeds ;  then  the 
afiianced  daughter^  that  is^  one  whose  troth  is  plighted ;  in   her  default 

♦  D(^.  kra.  sang,  p.  31;— Do,  bhcC.  p.  100;— Str.  H.  L.  Vol.  I.  pp.  47&247. 
t  Youtaka  or  joutaka  signifies  property  received  at  marriage:  the  word  ^  yuta  or  jmta,' 
derived  from  the  verb  ^  Yti  or'Ju*  to  mix,  imports  '  mingling ;'  and  mingling  is  the 
union  of  man  and  woman  as  one  person ;  and  that  is  accomplished  by  marriage.  For  a 
passagcof  scripture  expresses:  "Her  bones  become  identified  with  his  bones,  flesh  ?rith 
fleshy  skin  with  skin."  Therefore  what  has  been  received  at  the  time  of  marriage,  is  deno- 
minated Youtaka  or  joutaha.    See  D(£,  bha,  p.  82.    Sec  ante.  p.  681. 

X  I)(£,  Icra.  sang.  pp.  45,46  ;—/)*.  bha.  pp.  82,85,100  ;— Dig,  VoL  IH.  pp.  587—606;— 
Macn.  H.  L.  Vol.  I.  p.  38.    £lb.  In.  p.  85. 
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the  married  daughter  described  as  above ;  and  failing  her^  the  suc- 
cession devolves  equally  on  the  barren  and  widowed  daughters.  Thjs 
is  the  meaning  of  the  text. — Srukrishna.    Da.  kra.  iang*  p.  46. 

II.  A  woman's  separate  property  received  at  her  nuptials,  goes 
to  her  daughter ;  and  not  to  her  sons  (if  there  be  a  daughter^  and 
the  text  of  Qoutama  is  intended  to  explain  the  order  of  succession  in 
this  case  (of  an  inheritance  devolving  on  the  female  issue.)  First, 
the  woman's  property  goes  to  her  unaffianced  daughters.  If  there 
be  none  such,  it  devolves  on  those  who  are  betrothed.  In  their  de- 
fault it  passes  to  the  married  daughters.  For  the  right  of  the  female 
issue  generally  is  suggested  by  the  term  *  daughters' (in  Goutama's 
text;)  and  the  special  mention  of  *  unaffianced'  and  'unmarried/ 
which  follows,  is  pertinent  as  declaratory  of  the  order  of  succession.f— * 
Da.  bhi.  pp.  85,  86. 

Vvavasiha^  444.    Failing  the  damsel  affianced,   the  marri- 
ed daughters  who  have,  and  who  are  likely  to 
have,  male  issue,  succeed  together.* 

Antfim^trr      ^*    "^    ^^    females   share    the    nuptial  presents 
^'     (pdrindfya)   of  their  mother. — ^Vashishtha.    Coleb. 
Di.  bhi.  p.  88. 

II.  In  certain  forms  of  marriage  termed  brihma^  &c.,  what  has 
been  received  by  a  woman  at  the  nuptial  fire,  goes  after  her  death,  first 
to  her  daughters.  Again,  the  right  devolves  first  on  the  maiden 
daughter  ;  if  there  be  none,  it  descends  to  the  betrothed  daughter ;  or 
for  want  of  such,  it  goes  to  a  married  daughter  (including  even  a 
barren  or  widowed  one ;)  or  on  failure  of  all  daughters,  it  devolves  on 
the  9on.\— Da.  bU.  p.  86. 

•  D(£.  kra.  tang,  pp,  45,  46;— Dflf.  hh£.  pp.  85,  100;— Coleb.  Dig.  Vol.  UI. 
pp.  588— 000;— Macn.  H.  L.  Vol.  I.  pp.  88,  39;— Elb.  In.  p.  85. 

t  The  order  of  succession  is  this  :  first  the  property  goes  to  the  maiden  daughter  : 
then  to  one  betrothed  ;  for  she  is  superior  to  the  married  daughter,  because  she  belongs 
to  the  same  original  fiamily  (gotra)  with  her  parents.  On  failure  of  snob,  the  property 
devolTes  on  the  married  daughter,  that  is,  one  who  has  a  son,  or  who  may  be  expected  to 
have  oflbpring.  If  there  be  none  such,  it  goes  to  any  other  daughter.— ^rf-ftmAna  and 
Achyuta.—Da,  hh^.  p.  86,  Note. 
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Vyavastha".  *^^*     ^^  failure  of  either  of  the  daughters 
who  have,  or  are  likely  to  have,  male   issue, 
the  other  takes  the  succession.* 

A    f li    -HfTr     '•    '^^  above  text  of  Ooutama,  and  the  above  ex- 
AUUlOnCy.    pianation  thereof  by  5r<-*mAM. 
II.    The  above  passages  of  the  DAffa^bhiga. 

VvavAsthft^  446.    If  there  be  none  of  either  of  the  above 
descriptions  of  daughters,  the  barren  and  widow- 
ed daughters  have  an  equal  right.f 

A  f  li  'f  ■'^^  "S^*  ^^  ^^^  barren  and  widowed  daughters  to 
^'  succeed,  notwithstanding  they  confer  no  direct  bene- 
fits through  the  medium  of  sons,  is  gathered  from  the  text  of  Goutama 
above  quoted,  which  declares  the  right  of  succession  by  the  daughters 
generally,  whether  married  or  unmarried. — Da.  kra.  sang.  p.  47. 

VvAvasthfi.  ^  ^'*    ^^  failure  of  either  of  them,  the  other 
succeeds,  t 

Reason  ^^  *^®  ^^^^  ^  daughters'  the  right  of  all  the  daughters^ 

being  generally  declared^   and  it  being  said  that  on 

failure  of  all  daughters  the  succession  devolves  on  the  son,  the  sou  aud 

the  rest  are  not  entitled  while  any  of  the  daughters,  from  the  maidea 

to  the  widowed,  exists. 

Y  ^1^   •  448.     Here,  however,  on  the  death  of  a  maiden 

daughter,  or  of  one  affianced,  in  whom  the  suc- 
cession had  vested  and  who  having  been  subsequently  married 
is  ascertained  to  have  been  barren,  or  on  the  death  of  a  widow 
who  has  not  given  birth  to  a  son,  the  succession  to  the  property 
which  had  passed  from  the  mother  to  her  daughters,  would  de- 
volve next  on  the  sisters,  having,  and  likely  to  have,  male  issue, 
and  in  their  default,  on  the  barren  and  widowed  daughters  ;— 


♦    Coleb.  D^.  bhd.  p.  100. 

t    Ba.  kra,  sang,  p.   46;-Coleb.  Dig.  Vol.  III.  pp.  537-029  ;-Z?(r.  hhcC.  pp.  W,  86. 
100;«.M4cn.  H.  L.  VoL  I.  p.30i-Elb.  In,  p.  85. 

X    Colcb,  D*,  bh(£,  p.  100. 
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not  on  the  husband  of  such  daughter  as  above  mentioned  in  whom 
the  succession   had   vested.* — Dd.   hra,  sang.  pp.  46,47. 

Reason  ^^'  ^^^  "^'^^  ^^  ^^^   husband  is  relative  to  tbe  too-' 

man's   separate  property ;  and  wealth  which  has  in 

this  way  passed  from  one  to  another^  (being  ancestral  property  descend- 

ed  by  inheritancef)  can   no   longer  be   considered   as  the  '  woman* s 

separate  property :'  this  must  be  understood.^— /fttU  p.  47. 

Vvavastha"^  449.     On  the  failure  of  all  daughters,  the  son 
has  a  right  to  succeed.  J 

ft     11        .|         I.     '^  Male  issue  of  the   body  being  left,   the  pro- 
^*    perty  must  go  to  them."* — Boudhayana. 

II.  '^  Let  daughters  divide  their  mother's  wealth  ;  or^  on  failure 
of  daughters^  her  male  issue.'^J — Narada. 

m.     '*  But,  on  failure  of  daughters,  the  inheritance  belongs  to  the 

son  .*'* — KaT  Y  A  Y  AN  A . 

IV.  "  Daughters  (i)  share  the  residue  of  their  mother's  property,* 
after  pa3rment  of  her  debts ;  and  the  male  issue  succeeds  in  their 
default.*'* — Jagxyavalkya. 

(i)  The  word  'daughter,'  in  the  text  of  Yajnyavalkya,  having 
the  termination  of  the  first  or  nominative  case,  and  the  pronoun  ('  their*) 
having  that  of  the  fifth  or  ablative^  cannot  be  connected  with  the  term 
''  issue,'*  by  construction,  which  requires  the  sixth  or  relative  case. 
But  this  term  governs  the  word  *  mother*  notwithstanding  the  in- 
tervention of  mediate   terms.     Thus  then,    with  the   certainty,   that 


♦  See  Elb.  In,  p.  85. 

t    TliiK  much  appears  to  have  been  omitted  in   thd  translation  by   Mr.  Winch. 

t    IkC.  bh<^.  pp.  82,85,86,100  ;— Dtf:  kra.  sang.  p.  6,48. 

The  cause  of  daughters  beinpj  preferred  to  sons,  and  daughters*  sons  to  son's  sons, 
in  the  succession  of  the  strC-dkan  received  at  nuptials,  appears  to  be  that  a  male  child  is 
procreated,  if  the  seed  predominate,  but  a  female,  if  the  woman  contribute  most  to  the 
foefcoB.  Thus  Manu  :— ''  But  a  boy  is  in  truth  produced  by  the  greater  quantity  of  male 
strength,  a  girl  by  a  greater  quantity  of  the  female;  by  equality  an  he  rmaphrodite,  or  a 
boy  and  a  girl;  by  weakness  or  deficiency,  is  occasioned  a  failure  of  conception/ 
Ch,  IIL  r.  49. 
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*  issue  of  the  mother'  is  here  intended^  it  is  reasonable  to  interpret 
issue  of  the  mother  [as  signifying  son]  in  the  texts  of  Nakada  and 
Katyayana  :  for  there  can  be  no  contradiction  [since  the  passages, 
must  be  presumed  to  be  grounded  on  the  same  revelation.]  More- 
over^ conformably  with  the  text  of  BoudhXyana,  ^  Male  issue  of  the 
body  beiug  left^  the  property  must  go  to  them  ;"  and  because  [the 
son,  as  immediate  issue  of  the  mother,  is^]  nearer  of  kin  [than  the 
daughter's  son,  who  is  a  mediate  descendant ;]  it  is  reasonable,  that 
the  son  bom  of  her  body  should  have  the  right  of  succession  to  his 
mother's  property,  and  not  the  daughter's  son,  who  is  a  mediate  des- 
cendant not  bom  of  her  person. — DA.  bkd.  pp.  84^  85. 

^  Thus  by  the  term  *  male  issue/  in  the  aboive  text 

VyONCLUSION*  ml  <••«<•«  A  J 

of  Jagnyavalkya,  the  right  of  the  son  to  sncceed 
on  failure  of  daughters  is  declared. — See  DAya-krama'Sangrata.  p.  47. 

^  450.     In  default   of  the   son,  the    daughter's 

Vyavastha.g^^i^i^^rits.* 

For  it  is  reasonable  that,  since  the  daughter's  claim  is  preferred 
to  that  of  the  son,  the  son  of  the  debarred  son  should  be  excluded  by 
the  son  of  the  person  who  bars  his  claim. — Da.  kra.  sang.  p.  48. 

^  xT^  >  451.     Failing  the  daughter's  son  the  son's  son 

succeeds,  and  in  his  default  the  great-grandson 
in  the  male  line.* 

According  to  the  degree  in  which  benefits  are  conferred  by  them. 
Da.  kra.  sang.  p.  48. 

4.Vi   ^  ^^^'     ^°  default  of  the  great-grandson   in  the 
y  vas         .  j^^^jg  Yine^  the  son  of  a  rival  wife  succeeds.* 

•'  The  mother's  sister,  the  maternal  uncle's  wife,  the  paternal  uncle  s 
wife,  the  father's  sister,  the  mother-in-law,  and  the  wife  of  an  elder 
brother,  are  declared  similar  to  mothers.  If  they  leave  no  issue  of 
their  bodies,  nor  son,  nor  daughter's  son,  nor  son  of  those  persons, 
the  sister's  son  and   the   rest   shall   take   their  property."     The  term 


•  D<£.kra.  mng,  ip,  48;— />«.   bkcC,   p.  100  j^Coleb.   Dig.  Vol  III. pp.  5S7-eO«;- 
Macu.  II.  L,  Vol.  I.  p.  40;— Elb.  In.  p.  85. 
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'  son*  in  this  text  of  Vrihaspati  is  intended  to  propound  the  right  of 
sucoession  by  the  son  of  a  rival  wife ;  otherwise^  it  is  useless  to  consi- 
der it  as  a  discriminative  of  ^  Ourasa,'  meaning  of  itself  ^  legitimate 
issue  •/  and  it  would  also  follow  that  the  younger  brother  of  the  wo- 
man's husband  and  the  rest  would  have  a  right  to  succeed,  notwith- 
standing the  existence  of  the  son  of  a  rival  wife. — See  /)a.  Jcra,  sang, 
pp.  48,  49. 

In  expounding  the  text  of  Vrihaspati,  above  cited,  J(muta'Vahaua 
says  :  "  Both  son  and  daughter  are  here  signified  by  the  term  *  issue 
of  the  body.^  For  they  bar  every  other  claimant.  By  ^  son'  is  meant 
the  child  of  a  rival  wife.  For  a  passage  of  law  expresses, '  If  among 
all  the  wives  of  the  same  husband,  one  bringforth  a  male  child,  Manu 
&as  declared  them  all,  by  means  of  that  sou,  to  be  mothers  of  male 
issue.'  Nor  is  the  term  '  son'  an  epithet  of  '  issue  of  the  body  :'  for 
it  would  be  superfluous ;  and  the  sister's  son  and  other  remote  heir 
would  have  the  right  of  succession,  ^hpugh  a  son  of  a  contemporary 
wife  be  living.  If  there  be  no  legitimate  son  or  daugUter,"^  nor  a 
son  of  a  rival  wife,  the  right  of  succession  devolves  on  the  daughter's 
son  :"  (Coleb.  Da.  bhd.  p.  96.t)  And  thus  he  holds  that  the  son  of 
a  rival  wife   is   entitled   in   preference   to   the   daughter's   son.     Sri^ 


^  In  Calebrooke's  translation  of  the  Diya'bhitga  the  wox-da  *  uor  a  grandson  in  the 
male  line'  are  inserted  between  the  words  '  daughter'  and  '  the  son  of  a  rival  wift*  Bat  I  do 
not  ind  sueh  reading  in  any  of  the  editions  of  the  original.  The  reading  to  be  found  in 
the  printed  copiea  of  the  DdTya-fr^nT^a  in  the  5a»«4;ri7y  is  **If  there  be  no  legitimate  sun 
and  daughter  of  the  body,  nor  a  son  of  a  rival  wife."  Maheskwara  hat  rejected  the 
words  '  nor  a  grandson'  as  unoecessary,  and  improperly  introduced  ;  and  Haghu-nandana 
has  altogether  omitted  them.  Mr.  Colebrooke,  after  citing  Maheihwara  and  Haghu- 
nmndana,  seoms  by  his  silence  to  hare  approved  of  the  reading  adopted  by  them.  l*he 
words  in  question  have  not  therefore  been  inserted  here,  being  as  they  are  quite  unne- 
reetnry,  and  becauss  the  only  result  of  their  insertion  would  be  that  the  daughter's  sun 
would  be  entitled  to  succeed  after  the  legitimate  son  and  daughter  of  tlie  body,  the  son's 
•on,  and  the  son  of  a  rival  wife  ;  but  such  order  of  tiuccesiiioa  is  not  also  respected  for 
reasona  already  suted. 

f  Thin  passage  is  censured  by  Srt-krishni,  who  shows,  by  very  satisfactory  rea- 
•onins,  that  the  daa<;hter*s  son  ought  to  inherit  before  the  son  of  a  contemporary  wife. 
Achgvta  considers  the  reading  of  the  text  to  be  questionable  ;  and  Mahenhwara  pronoun-* 
ces  it  to  be  spurious  ;  he  also  rejects  the  words  *'  uor  a  grandson"  us  unnecessary  and 
improperly  introduced  in  this  place.  Raghu-nandana  in  the  Dai/a-tattwu  copying  Jt^miita' 
vahtma*s  argument^  omits  this  passage  altogether ;  and  the  author  of  the  Vframitrodaya  has 
6ub8titated  one  of  quite  different  import, — Coleb,  DcC.  bha.  pp.  i^tf. 

i)0- 
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krishna  Tarkalankdra,  however^  has  laid  down  that  the  sou  of  a  rival 
wife  is  entitled  to  inherit  aft^  a  daughter's  son^  son's  son^  and  son's 
grandson  in  the  male  line*  Raghu-nandana^  Jagan-natha  Tarka- 
panchdnana  and  the  rest,  have  also  done  the  same ;  and  the  doctrine  laid 
down  by  these  is  most  prevalent  as  well  as  consistent ;  for  Manu 
says :  ^*  Between  a  son*s  son  and  the  son  of  a  daughter  there  is  no 
difference  in  law ;  since  tlieir  father  and  mother  both  sprung  from 
the  body  of  the  same  man/'  and  accordingly  a  daughter's  son  is  by 
reason  of  consanguinity  preferable  to  the  son  of  a  rival  wife. 

'  The  son  of  a  rival  wifff  includes  also  the  sister  of  such  soft :  for  the 
gender  is  here  employed  indefinitely ;  and  by  means  of  her  oflbpring, 
she  becomes  the  giver  of  funeral  oblations,  to  the  husband  di  the 
woman  and  his  ancestors  to  the  third  degree. — SA'krukw\ 

*  The  term  ^  Jon'  includes  also  adopted  sons. — Aehjfuia,  kc.f 

^  453.  In  default  of  the  son  of  a  rival  wife,  her 
vyavasuiai .  grandson  succeeds ;  and  failing  him,  her  great- 
grandson.l 

Since  they  both  present  obiations  to  her  husband 
in  which  she  also  participates,  j: 


Reason. 


P  By  the  pronoun  in  the  phrase  '^  son  of  those  persons" 

the  woman's  own  issue  and  the* child  of  a  rival  wife 

are  signified. — Therefore,  their  sons  have  a  right  to   inherit ;  not  the 

son  of  a  daughter's  son  also,  for  he  is   excluded  from  the  oblation  of 

food  at  obsequies. — Coleb.  Da.  bha.  p.  97. 

The  order  of  succession  in  default  of  heirs,  as  far  as  the  great-grandson 
in  the  male  line  of  the  rival  vnfs^  will  be  found  in  the  succession  to  a 
childless  woman's  separate  property^  q.  v. 


*  See  SrT-AruAftCi'f  Commentary  on  the   D^yo-bk^lCga,  Sans,  p.   113.    and  Dd.kra. 
*ang.  p.  48, 

t    Coleb.  DcC.  bh(£.  p.  96. 

*  Di,  kra.  tang,   pp,  63,  W  ;— Coleb.   D(C.  bhaC.  p.   100,— Macn.  H.    L.   Vol  I, 
p.  89  ;— Elb.  Id.  p.    85. 
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SUOCtiSSION  OF  A  WOMAN'S  CHlipREir  TO  HEB  AJOU- 
TAKA*  PROPBRTT. 

To  a  woman's  separate  property  not  reoeived  at  her  nuptiak^* — 

^  454.     First,  the  maiden  daughter  and  son  sue- 

^     ,«^   ,,         !•    All  uterine  brothers  are  entitled  to  the  wealth 
^'    equally;  and   so   are  unmarried  sisters. — Shankha 
and  LiEHiTA. — Coleb.  Di,  bhd.  p.  79. 

II.  '^^  A  woman's  property  is  common  to  her  sons  and  ammarried 
daughters  when  she  is  dead ;  but  if  she  leave  no  issue,  her  husband 
shall  take  it^  her  mother,  her  brother,  or  her  father/* — In  the  first  half 
oF  this  text  of  Divala  the  words  ''  sons  and  immarried  daughters'' 
being  exhibited  in  the  conjunctive  c<^mpouiid  :(caUed)  '  Dwandwa^*  and 
because  the  words  '^  common  to^^  are  here  expressedj  if  results  that  the 
son  and  the  unmarried  daughter  possess  the  right  of  inheritance  to- 
gether.— Da.  bra.  iong.  p.  54. 

Here  it  is  expressly  deehdred  that  the  mother's  goods  are  eonunon 
to  the  son  and  unmanned  daughter  r  and  if  flie  maiden  daughter  were 
exclusively  entitled  to  the  whole  of  her  mother's  estate^  the  especial 
texts  of  Manu  and  others,  oonoeming  the  wealth  given  at  the  nuptials, 
would  be  unmeaning ;  since  she  would  have  the  right  in  all  cases  in« 
discrimina(tely. — Coleb.  Di.  bha.  p.  79. 

VvAvastha^  ^^^'    ^^  default  of  either  of  them,  the  other 
*  succeeds.! 

^  - -.  ^  456.    In  default  of  both  these,   the  married 

daughter  who  has,   and  the  married  daughter 
who  is  likely  to  have,  male  issue,  equally  succeed.l 

Reason  Because  the  following  text  of  Narada   declares  : — 

^'  In  default  of  a  son,   let  a  daughter  take  the  suc- 
cession, for  they  are  both  offspring  alike  :*'  and  because  oblations  at 

«  ' /oMfaJ^*— property  reo^ved  at  nuptials  :  '  i4-j'oailaiUi'-^property  not  reoeived 
at  nuptials.    See  an/«,  p.  708. 

+  JD^.  6&a.  p.  100  ;— DflT.  kra.  sang.  p.  54  ;— Macn.  H.  L.  Vol.  I.  p.  89  ;— 
Elb.  In.  p.  85. 

t  Df.  ikrrr.  wnjT.  pp.  55.  5r..  ;— Di.  bJtcf.  p.  100.  ;-Elb.  In.  p.  87.  See  Haca.  H. 
L.  Vol.  I.  p.  4<\ 
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the  parvaria^  sniddha  are  presented  hy  the  daughter  throagh  the  me- 
dium of  her  son,  to  the  husband  of  the  troman,  iu  which  she  parti- 
cipates.— Da.  km,  sang,  p.  55. 

VvavastVifl^  457.     In  default  of  either   of  them,   the   other 

succeeds.t 
^  ,y^y  458.     On  failure  of  both   of  them,   the   son's 

son  succeeds.t 
^  For  he  presents  in  the  pdrvana*  sraddha  an    Qblation 

JlCEASOIV*  I'll 

to  the  husband  of  the   woman,   of  which   she   par- 
takes.f — T>a.  kra,  sang,  p.  55. 

Vxm.vfurf-'hii.''  ^^^*     ^°  default  of  the  son's  son,  the  daughter's 
son  succeeds.t 

y,  ,  Because  it  is  reasonable,  since  the  married   daughter 

is  debarred  from  the  inheritance  by  the  son,  that 
the  son  of  the  debarred  daughter  shall  be  excluded  by  the  son  of  the 
person  who  bars  her  claim  (Coleb.  Da.  bha.  p.  81 ;)  and  because, 
from  the  expression  Hike  the  son'  in  the  following  text  of  Mabtct,  ''A 
danghter*s  son  delivers  him  in  the  next  world  like  the  wn  of  a  lon^^' 
it  results  that,  when  there  is  no  longer  an  adverse  claim,  the  danght* 
^r's  son  has  a  right  to  succeed  after  the  son's  son  (See  Di.  kra, 
sang.  pp.  55,  56  ;)  also  because  in  the  above  text  the  daughter's  son 
being  considered  somewhat  inferior  to  a  son's  son,  it  is  proper  that 
the  latter  be  preferred  to  the  former  or  the  former  inherit  next 
after  the  latter. 

VvnvASstha^  ^^^'     ^^  default  of  the  daughter's   son,   the 
great-grandson  in  the  male   line  succeeds.t 

461 .     Failing  him,  the  son  of  a  rival  wife,  her 

grandson  and  great-grandson  in   the   male  line, 

succeed  successively .t 

r.  Since  all  these  present  funeral  oblations  to   the  hus- 

Keasox.  ^  .        , .  ,      , 

band  of  the   woman,   m  which  she   participates. — 

W.  Da.  kra,  sang.  p.  56. 

•     Sec  A  lite,  p.  '20.  Note, 
t     DfT.  A:ra.  MW.7.  pp.  55.  56.  ;— D.i".   hh(£,   p.    100.      Sec   aUo     Macn.    H.   L.    Vol.  I. 
p  10,  and  Ell).  In.  p.  87. 
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— .  fho^  ^^'    Next  to  these,  the  barren  and  widowed  daught- 

VyaVaStJia  .  ^^  inherit  together.* 

Authority    ^^^  *hey  too  rank  among  the  progeny  of  the  woman, 
WITH  REASON,    and  the  right  of  the  hnsband  and  the  rest  to  inherit 
is  only  in  the  case  of  a  failure  of  progeny  generally.— 'See  Coleb.  Dd. 
bka.  p.  81.  Da,  kra>>  sang,  p.  «56. 

Vyavastlia'^.  ^^^'    Failing  either  of  these,  the  other  succeeds.* 

According  to  Jimuia-vihana  the  barren  and  the  widowed  daughter 
succeed  in  default  of  heirs  as  far  as  the  daughter's  son  (See  Coleb.  DS. 
bhi.  p.  81  ;)  but  according  to  Sri-kruhna  Tarkdtank&rOf  the  gi*eat- 
grandson  in  the  male  line  succeeds  in  default  of  the  daughter's  son, 
after  him  succeed  the  son,  grandson,  and  great-grandson,  in  the  male 
line  of  the  rival  wife,  then  the  barren  and  (childless)  widowed  daught- 
ers are  entitled  to  inherit.  (See  Da.  kra*  sang,  p,  56  &  Coleb.  D&  bhd. 
p.  10O.)^The  doctrine  of  Sri-krishna  is  prevalent,  and  respected  in 
preference  to  that  of  Jimdta'vAhana. 

SUCCESSION  TO  A  WOMAN'S  SEPARATE  PBOPERTT  GIVEN 
BY  HER  FATHER. 

To  the  property  given  to  a  woman  by  her  father  at  any  time  other 
than  that  of  the  wedding, — 

.TT*  ^1.    '^   4^«    A   maiden  daughter  succeeds  in  the  first  in* 

Vyavastha.  ^^^^^^^ 

J.     ^,        . ,         '^  The  wealth  of  a  woman,   which  has  been  in  any 
y ■    manner  given  to  her  by  her  father,  let  the  Brihmani 
damsel  (kanyi)  take,  or  let  it  belong  to  her  offspring.'^ — Manu. 

Here  by  the  specification  of  "  given  by  the  father,"  it  is  intended 
that  whatever  has  been  given  by  the  fisither  even  at  any  time  other 
than  that  of  the  wedding,  belongs  first  to  the  damsel,  and  after  her 
it  goes  to  her  off3pring,-^her  son.  The  expression  '  br&hmani'  damsel 
is  merely  an  illustrative  recitation  {anu-vida.)  Thus  it  is  stated  in  the 
Diya-bh&ga  (See  p.  83.) — Da.  kra,  sang.  p.  58. 

♦  Da,  kra,  sang,  pp.  56,  57;— Z>a.6/iar,  pp.  81.  and  100,  Seo  Elb.  In.  p.  87,  and  Macn. 
H«  L.  Vol.  I.  p.  40. 

t  Coleb,  D(i,  bhfi,  p.  100;-.Macn.  H.  JL  Vol,  I,  p.  40, 
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VyftVartll&^  ^^*    ^^^^  ^  ^^  succeeds.* 

'^  466.    Then  a   daughter  who  has^   and  one  who  is 

likely  to  have^  male  issue,  succeed  together.* 

'^  467.     After  them  the  daughter's  son,  then  tbe  son's 

son,  after  him  the  great-grandson  in  the  male  Une.* 
'^  468.    Then  the  son  of  a  rival  wife,  and  her  grand* 

son,  and  great-grandson  in  the  male  line^  succeed  one 
after  another.* 

--.  ^m      X  46?.    Next    to    these,    the  baxren   and  widowed 

VyavaS  na.    ^j^^g^terB  inherit  together.* 

Afterwards  the  succession  proceeds  as  in  the  case  of  pfroperty  re- 
ceived at  nuptials  denominated  Brdhma  &c.*    (See  ante,  p.  708.) 

Kemars  : — The  above  order  of  succession  is  according  to  8ri^kri$inm't 
commentary  on  tlie  D&ya-bk&ga  as  translated  by  Mr.  Colebrooke,  and 
adopted  by  Sir  William  Macnagbten  and  the  rest.  As  it  rdatea  to  the 
property  given  by  a  father  at  any  other  time  but  the  wedding,  it  must 
be  inferred  that  the  property  given  by  a  father  at  the  time  of  fats  daught- 
er's wedding  is  included  in  the  Joutaka  {ante^  708)  property  in  general 
(the  above  also  bting  given  at  the  time  of  marriage,)  and  that  the  suc- 
cession thereto  is  regulated  by  the  same  rules  as  are  laid  down  for  the 
latter.-*  Sr/-^tf Ana  in  his  Daya-krama'Sangraha,  however^  without 
making  the  above  distinction^  lays  down  that  succession  to  the  property 
given  by  a  father  to  his  daughter,  whether  at  the  time  of  her  marriage 
or  at  any  other  time,  is  regulated  according  to  the  principles  applicaUe 
to  the  property  received  at  nuptials.  His  principles  to  the  above  effect 
areas  follows: — "In  regard  to  the  wealth  given  by  the  father  to  a 
woman  at  the  time  of  the  wedding,  or  antecedent  or  subsequent  to  it,  a 
maiden  daughter  inherits  in  the  first  place,  after  her,  a  married  danghter, 
who  has  or  is  likely  to  have  male  issue,  inherits  together.  Nevt,  the 
succession  devolves  on  the  barren  and  widowed  daughters,  and  in  default 
of  all  daughters,  the  son  and  the  rest  succeed,  as  in  the  case  of  property 
received  at  nuptials.  Dd,  kra.  sang,  pp.  57,  58.  The  above  is  not  the 
solitary   opinion    of  Sri-krishna    alone,    but   also  of  Jimuta-vihana 

•  Coleb.  D<f.  bh(f.  p.  100,  Macn.  H.  L  Vol.  p.  40  ;— Elb.  In.  p.  37.  SccTiowtter 
tha  aboTO  remark. 
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(as  is  erident  from  the  followinj^  note)*  as  well  as  of  all  the  other 
ccunmcntators  of  the  Diga^bhdgajf  Thus  asficw  as  the  preponderance  of 
authovity  is  coiioenied,it  is  on  the  side  of  Sri-krishna  who  himself  is 
the  greatest  of  the  Bengal  Aitthorilies  and  whose  opinioQ  as  laid  down 
in  his  D&ga^hrama'^mngraha,  is  held  preferable  to  all  other  books 
wherever  they  diflfer.:^  But  the  order  of  succession  as  given  in  the 
commentary  on  the  Di^a-bhiga  seems  to  be  more  consistent  with 
reasoUj  for,  in  the  succession  to  this  kind  of  Stri-dhan,  why  should  the 
son^  who  confers  the  greatest  benefit -pn  the  mother,,  be  postponed 
evento  the  widowed  and  barren  daughters  (  who  confer  no  spiritual 
benefit  on  her)  in  the  same  manner  as  in  the  succession  to  the  Joutaia 
property  which  descends  to  the  daughters  in  preference  to  the  son  solely 
on  account  of  certain  texts  of  the  sages  (see  ante,  pp.  708^714^)  and 
especially  the  text  of  manu  cited  in  the  foot  note  at  page  1711. 

SUCCESSION  TO  THE  SEPARATE  PROPERTT  OF  A 
CHILPLESa  WOliAN. 

Theie  is  no.  differene^  ixu  the  qrder  of.  secession  to  a  childless  wo- 
man's pvoperty  in  consid^raftioa.-  of.  that  ^ing  rec6i;ved  by  bet  at.  the 
time  ornuptials  or  at  any  othsr  ti«ie«  The  only  difibrence  that  exists 
is  amongst  the  brother,,  husbaod*  fstherr  and  mother,  in  the  succes- 
sion to  the  property  given  to  her  by  her  kindred  (a,)  her  fee  or  gratu- 
ity,, and  any  thing  bestowed  after  mariiage,  and  at  the  manriagpiof 
the  brahma  and  four  following  form8|,§  and  at  the  asura  and  two  fol- 
lowing ionn&§    After  the  heirs  as  far  as.  the  above,  there  is  no  dif- 

«  A3  for  a  pa88i|g|»o{  XAifU,  *^The  wealth  (tf  a  womam  which  has  been  in  any  manner 
giTea  |p  her  by  her  ^ther,  let.  the  Br(^/fcmafif  damsel  take ;  or  let  it  belong  to  her  ofivpring," 
since  the  text  specifies  *' given  by  her  father,'*'the  meaning  must  be,  that  property,  iihicb 
-was  given  to  her  by  her  fiither  eren  at  any  other  time,  beddee  that  of  the  nuptials  shall; 
b*loiitexohisivel>i  to  her  daughter,  and  the*  term.  J^AsKaif  is  merely  illnstrattTe  (indi- 
cating thi^  a  daughter  of  tbe  same  tribe  with  the  giver  inherits.)  The  precept  which 
direets  that  *  the  property  of  a  childless  womaii  shall  go  to  her  sunriying  husband ;'  does  not 
here  take  effect  Such  is  the  meaning  of  the  passage,  for  else,  (according  to  the  preceding' 
interpretation)  all  the  texts  (which  declare  the  equal  right  of  the  son  and  dau^itar  to  in-^ 
herH  their  mothei^s  property  m  certain  cases  would  be  iBC0Rsraons."—Goleb.iA£.  hh£.  p.  88. 

t  See  pp.  149—158  of  the  seven  Commentariea-on  the  i^ya-6Ais^-carefnlly  printed  by, 
Baboo  Frosunno-coomar  Tagore. 

X  See  fmle,.pp^  274,  aod  2^4. 
§  See  Di,  hh(£^.  100  ;— Mocn.  H.  L.  Yolj  I.  pv  40  ^^b.  In.  p.  87  &  anU,  page  C4S. 
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ference  iu  the  order  of  succession  to  any  kind  of  stri-dhan  of  a  child* 
less  woman ;  that  is  to  say,  there  is  but  one  order  of  succession  to  the 
strudhan  of  whatever  description  it  may  be,  and  in  whatever  form  of 
marrii^  that  woman  may  have  been  married. 

To  a  woman's  peculium  given  by  the  kindred  (a,)  her  fee  or  gratui- 
ty, or  property  bestowed  on  her  after  marriage, — 

Vyavastha'^  470.    First,  the  brother  succeeds.* 
A    Vk\    -HfTr     ^*    ^^^^   which   has  been  given  to  her  by  her  kind- 
^*    red  (a,)  as  well  as  her  fee  or  gratuity  (  i,  )  and  any 
thing  bestowed  after  marriage,  her   kinsmen  take  (a,)  if  she  die  with- 
out issue.* — jAGNYAVALKTik. 

(a)  Given  by  her  kindred]-  -Presented  to  her  by  her  father  or  mo- 
ther. Hence  (since  the  words "  given  by  kindred''  intend  given  by 
the  father  and  mother,)  their  sons,  who  are  her  brothers,  are  the 
kinsmen  here  signified. 

By  the  phrase  "  given  by  her  kindred''  is  signified  that  which  was 
given  to  her  by  her  parents  during  her  maiden  state-  For  any  thing 
received  by  her,  subsequently  to  her  nuptials,  is  comprehended  under 
the  denomination  of  '  gift  subsequent  (  anwadheya  ) :'  and  either  the 
husband,  or  the  parents,  inherit  that  which  was  presented  at  the  time 
of  the  wedding.* 

(i)  What  is  given  to  a  woman  by  artists  constucting  a  house  or 
executing  other  work,  as  bribe  to  send  her  husband  or  other  per- 
sons (  of  her  family  )  to  labour  on  such  particular  work,  is  her  fee. 
It  is  the  price  (  of  labour ;  )  since  its  purpose  is  to  engage  (  a  labourer. ) 
Or  a  fee  is  that  which  is  described  by  Vyasa,  **  What  (is  given)  to 
bring  the  bride  to  her  husband's  house,  is  denominated  her  fee.'*t  That 
is,  what  is  given  by  way  of  bribe  or  the  like  to  induce  her  to  go  to 
the  house  of  her  husband.  This  fee,  (as  described  in  both  the  passages 
above  cited,)  occurs  indiscriminately  in  any  form  of  marriage,  whether 
that  termed  brahma  or  another.  Such,  or  any  similar  property  of 
a  childless  woman,  her  brothers  inherit.  But  it  does  not  intend  a 
gratuity  (shtdka)  presented  to  damsels  at  marriage  called  atura  and 
the  rest.  For  that  gratuity  is  restricted  to  the  particular  form  deno- 
minated dsura  (and  does  not  occur  in  the  rest.)* 

•  rat  D^'  *^«  PP  91,92;— JDtf'.  kra.  sang,  pp.  6o,51. 
t  See  ante,  pp.  683  and  685. 
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•        .,        ..         II.     "  Imiii6?aUe  property,  wiiidh    hau  been  given 
^'    by  parents  to  their  daughter^  goes   alwayn  (^)  to  hefr 
brother,  if  she  die  without  issue.* — Vriddha-Katyayana. 

(e)  For  it  appears  that  the  brotlier'^  rigkt  of.  naocession  is  found, 
ed  simply  on  her  leaving  no  iflsue.  Th^  remark  of  Vishwa-rupa,  that 
property  of  a  childless  woman  married  by  any  form  of  nuptials,  from  that 
of  Brahma  to  that  of  Pmshicha,  gocB  to  her  ^brother,  should  therefore 
be  respected.  Under  tlie  term  "  immovable,''  the  same  must  be  true 
of  other  property  by  the  argument  a  ^fi^rliori,  enemplified  in  the  loaf 
and  staff.*     (See  the  first  note  of  the  next  page.) 

III.  Wealth  received  by  a  woman  after  her  marriage,  from  the 
family  of  her  father  or  mother,  or  off  her  husband^  goes  to  her  brothers.* 

^471.     In  default   of  the  brother,   the  mother 
vyavastlia  .  succeeds  ;  failing  her,  the  father  succeeds.* 

.     ^       .^         ^' The  sister's  fee   b^ongs   to  the  uterine   brothers; 
^ '     after  them^  it  goes  to   the  mother ;  and   next  to  the 
father.     Some  say,   before  her."* — Goutama. 

The  raeanihg  of  the  passage  is  this :  in  the  first  place  that  proper- 
ty goes  t6  her  brothers  of  the  whole  blood.  But,  on  failure  of  them, 
it  belongs  to  the  mother.  In  htr  default,  it  devolves  on  the  father. 
Some  say  before.     This  is  stated    ab   the  doctrine   of  others.*  v 

Therefore,  the  property  goes  first  to  the  whole  brothers ;  if  there 
be  none,  to  the  mother  ;  if  »he  be  dead,  to  the  iaiher.* 

^  472.     On  failure  of  these,  it  devolves   on  the 
VySVBrtha.    j^^g^and. 


• 


A  "rt-Vfc       'f         That,  which    has  been  given  to  her  by  her  kindred, 
^*     i^oes,  oa  failure  of  kindf^ed   (o,)  to  her   husband.* — 
Katyayana  cited  in  the  Ddya-bhaga  and  <M/her  books. 

(o)  By  saying   '*  on   failure    of  kindred,"    the  failure   of  brothecs 
is  likewise  indicated.     For,   since   the   parent's  right  of  succession  is 

in  default  of  bmthers,  (the  fadlure   of  the  preferable  claim)  must  be 

,1.— —         ■■  I  ■ . .-^^ — \-i .   .   ■       « ■ .  ■ — ■ — ■ 

•     Coleb    D<{.  bhi.  pp.  90—95;— i^ct.  hra,  taii^.pp.  (»0^--68. 
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concluded  by  the  argument  a  fortiori,   exemplified   in   the  case  of  the 
loaf  and  staff.* 

Succession  to  a  childlesiff  woman^s  property  not  given   by   her 

parents f  and  not  received  as  a  fee  or  gratuity, 

or  gift  subsequent. 

If  a  childlesst  woman  was  married  according  to  the  form  denomi- 
nated Brihma,  Doiva,  A  rska,  Gandharva,  or  PrSjdpatya,  then,  to  her 
separate  property,  not  given  by  her  father,^  or  kindred^  and  not  re- 
ceived as  fee  or  gratuity,  or  gift  8nb8eqa8nt,§ — 

Vyavastha''.  473.     First  her  husband  succeeds^ 

. ,        .^^^     I.     The  wealth  of  a  childlessf  woman,  married  aocord- 
y*    ing  to   the   form  denominated    Brihma  or    the  re- 
maining  four  forms,  goes  to  her  husband.^— Manu. 

II.  The  separate  property  of  a  childlessf  woman  married  in  the  form 
denominated  Brahma,  or  in  any  of  the  four  (unblamed  forms  of  mar- 
riage) goes  to  her  husband  (aH) — JaoNTAVALKYA. 

(a)  The  four  forms  of  marriage,  at  the  head  of  which  is  that  called 
Brahma  are  here  intended.  Those  four  are  the  Doiva,  Arsha,  PrSjd- 
paly  a,  and  Ghdndharva :  with  the  Brihma^  they  make  five.  For 
Manu  has  specified  five :  namely,  "  the  cerimonies  called  Brihma, 
Doiva,  A^rshay    Gindharva^  and  Pr4Jipatya*'%  —Dd.    bha.  p.   88. 

^  474.     On  failure  of  her  husband,   her   brother 

Vyavastha .  .^  ^^^  ^^^^  successor.if 


*  That  is.  a  staff  huving  been  thrti^t  thron^h  a  loafi  the  Icuif  is  mnnins,  and  the 
8t.ifr  is  obserred  to  have  been  kii&wed  by  rats :  it  is  concluded,  that  the  loaf  has  been  de- 
vourod  by  them.  This  example  of  analogy,  to  which  frequent  allusion  is  made«  in  argu- 
xnontatiTe  writing's,  is  variously  stated.  According  to  one  explanation,  the  reasimiiig 
exemplified  by  it,  is  analoey  drawn  from  aseociation.  According  to  another,  it  is  an  arga- 
inent  a  fortiori. — See  Colcb.   Dd.  bh%.  p.  30 

t  'ChildleHV — that  is,  destitute    of  a   son,   daughter,  the  son  of  a  rival  »ife,  son's  son, 
daughter's  sou,  son's  grandson  (in  the  male   line,)  and  the  rivM  wife's  ^yrandsoii  and  great 
grandson  in  the  male  Wne.—Srukriihni's  Commentary  on  the  D^ya-bkt^  Stms,  p.  94. 
X  See  ante,  pp.  ^32,  083.  $  See  anU,  pp.  681—683. 

%  D%,  hra  tang,  p.  49—57  \  —  D(£.  bhd,  pp.  88—90  and  lOO.  See  Macn.  H.  L.  Vol.  I. 
pp.  S9,40.  aad  £lb.  In.  pp.  %5,  87. 
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,  475.     In  default  of  the  brother,  the   mother 
vyavaSLIia-    su^.(*gg(jg  .  \^  ^^r  default,  the  father  is  the  sue- 


But  if  she  were  married  according  to  any  of  the  three  forms  of  mar- 
riage, styled  Asura^  Riksiasa,  and  Pouhicha,  then  to  her  separate 
property  of  the  above  description^ — 

^  476.    The  mother  succeeds  first ;  failing  her, 
Vyavastna.  ^^^  f^^y^^^,  ^^  YiIs  default, the  brother;  then 

the  husband  is  the  successor.^ 

A  ^\%  'frr  ^^  default  of  successors,  including  the  barren  and 
^  *  widowed  daughters,  the  succession  devolves  in  due 
order,  by  the  rule  of  analogy,  as  in  the  case  of  wealth  received  at 
nuptials,  viz.  on  the  woman's  husband,  brother^  mother,  and  father, 
if  she  were  married  according  to  anv  of  the  five  forms  denominated 
"Brikma,''  and  the  rest,  and  if  she  were  married  according  to  any 
of  the  three  forms,  styled  A'mri,  kc.  on  her  mother,  father,  brother, 
and  husband.— Da.  kra.  sang.  p.  57. 


Succession  of  heirs  in  defauH  of  successors  as  far  as  the  hus- 
band, mot  her t  brother,  and  father  to  an^  description 
of  separate  property  of  a  woman  married  ac- 
cording  to  any  form  of  marriage^ 

Then  to  any  description  of  the  separate  property  of  a  woman  mar- 
ried  according  to  any  of  the  forms  of  marriage, — 

VvftvAstha^  477.      First  the  husband's  younger   brother 

succeeds.! 
-  .  ^  , .  jn  default  of  successors  down  to  the  father,  in  res- 
nonjiy.  ^^^^  ^^  wealth  received  at  nuptials  solemnised  accord- 
ing to  any  one  of  the  five  forms  of  marriage,  denominated  Brdhma  apd 
the  rest,  and  on  failure  of  successors  down  to  the  husband,  in  respect 
of  wealth  received  at  nuptials,  celebrated  according  to  any  one  of  the 
three  forms  styled  A  sura,  &c.,  as  well  as  in  the  case  of  all  other  pecu- 

•  Dd.kra,  tang,  pp.  49— 57;-</)ir.  6A4^.  pp.  S8-90andlOO.  See  slso.  Mftcn.  fi.  L. 
V<»I.  1.  89,40  and  Elb,  In.  pp.  S5,B7. 

t  Dd.  kra.  tang.  p.  59;— Dd.  bhi.  pp.  97,  98,  and  100. --Sae  also  MaiOD.  U.  L.  VaU  jL 

ppw  89,40,  and  filb.  la.  pp.  86,87.  , 
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liar  property  oC  a  woman,  the  succession  deyoWes  on  the  husband's 
younj^er  brother :  for  the  right  of  the  husband's  younger  hrother  and 
the  rest  to  succeed  at  that  time  lias  been  propounded  by  Vq,thasfati 
in  the  following  text : — 

"  The  mother's  sister,  the  maternal  uncle's  wife,  the  paternal  unde's 
wife,  the  father's  sister,  the  mother-in-law,  and  the  elder  brother's 
wife  are  pronounced  similar  to  mothers :  if  they  leave  no  issue  of 
their  bodies,  nor  son,  nor  daughter's  son,  nor  son  of  those  per8ona>  the 
sister's  son  and  the  rest  shall  take  the  property.^* 

But  the  order  of  succession  prescribed  by  the  above  text  is  not  to 
be  respected;  for  if  this  were  the  case,  it  would  follow  ttwft  the  tai- 
band's  younger  brother  would  succeed  last,  and  this  would  be  improper, 
since  he  confers  greater  benefits  than  all  the  others  who  are  specified 
iti  that  text ;  and  the  following  texts  of  Manc  :  •'  To  three  ancestors 
(i.  e.  the  father,  paternal  grandfather  and  great-grandfather)  must 
water  be  given  at  their  obsequies ;  for  three  is  the  funeral  cake  ordain- 
ed :  to  the  nearest  sapinda  the  inheritance  next  belongs,''  arc  recited 
in  a  treatise  of  inheritance,  for  the  purpose  of  exhibiting  that  the 
order  of  succession  takes  place  according  to  the  greater  or  less  benefits 
conferred ;.  otherwise,  the  introduction  of  them  in  such  a  treatise 
would  be  uaolesa;  consequently  the  order  of  succession  mast  be  un- 
derstood as  taking  place  according  to  the  proximity  of  benefits  con- 
ferred, and,  this  being  the  case,  the  order  inferable  from  the  spirit 
of  the  text,  rather  than  that  derived  from  the  letter  of  it,  must  be 
respected.  Tlierefore  the  husband's  younger  brother  is  the  first  enti- 
tled to  the  succession,  because  he  presents  oblations  to  the  woman, 
to  her  husband,  and  to  three  persons  to  whom  her  husband  had  to  offer 
oblations,    and    he  is  moreover  a  sapinda, — Da.  kra.  sang.  pp.  59 — 62. 


*  The  word  unir  (ourcua)  in  this  text  implies  both  son  and  dBUgl^ar.  '  NariomJ 
must  be  coosidercd  as  intending  the  *  son  of  a  rival  wife.'  It  must  not  be  supposed  dis- 
criminative of  the  word  '  issue*  since  it  would  be  unmeaning,  and  It  wouTd  foHow  that  the 
saccesaion  devoWed  on  the  husband's  younger  brother  and  the  resti  even  while  the  son  of 
a  rival  wife  was  existeat,  *  Nor  aon  ofihote  peraom:*  here  by  '  tkott  perscmt*  the  aooy  aad 
the  son  of  a  conttrnpcxrary  (or  riTal)  wife  are  Intended  :  the  expieraion  does  not  refer  to 
the  damsars  son  and  daughter's  son^s  son,  for  the  damseFs  son  is  included  in  the  term 
daughter'a  son,  and  the  daughter's  son's  son  confers  no  benefits,  being  incompetent  to 
preseut  the  funeral  offering  (to  the  woman's  husband.)  By  the  term  *  VcC*  or  (of  nor  ) 
the  sdns  of  the  son  and  of  the  son  of  the  rival  wife  are  to  be  undenitood.«-JD(iC  kret. 
•ang.  p.  60. 


V  Y  A  V  AS1WA4}  A  R  l^  AN  A.  725 

Sinee  Uie  text  (of  V&t«AWAf  i>  eimm^Vfitea  <  9i»ier's  son,'  &c.,  if  the 
kr  of  sttceoBMoa  eodMequently  be>  fir^t  ^bo  sister's  son,  then  the 
aband'a  si3t^*ft  son^  next  the  child  of  the  busbaad's  yoaoger  bro- 
a%  afterwards  the  child  of  thie  hiiabadad's  elder  brother,  then  the  son 
the  brother,  after  him  the  son-in-law,  and  subsequently  the  yoaiig- 
brother-^in-law,  the  right  would  devdJve  last  of  all  on  the  younger 
)ther  of  the  husband,  contrary  to  the  opinion  and  practice  of  ve- 
rable  persons ;  therefore,  the  text  is  propounded,  not  as  declaratory 
the  order  of  inheritance,  but  as  expressive  of  the  strength  of  the 
it,  (namely,  of  the  benefits  conferred.)  Thus  it  is  declared  by  Manu 
der  the  head  of  inheritance ;  *'  To  three  ancestors  must  water  be 
ran  at  their  obsequies ;  for  three  is  the  funeral  oblation  of  food  or- 
rned :  tke  fourth  is  the  grrer  of  oblations ;  but  the  fifth  has  no  con- 
m  with  them/'  In  like  manner  Jagnta^alkta  shows  succession 
ptfoporty  in  right  ot  the  fuiieral.  obi^tioik  :  **  Among  these  (sous  of 
ritmB  dwcriptionsa^)  ^he  ne^t  in,  ordei;  i^  b9ii*t  and  giver  of  oblations, 
failure  of  the  preceding/'  The  son's  preferable  right  i/^  l^ppewrs 
r^t  0^  his  presenting  the  ^rei^tqst  ni^mb^r  of  beneficial  oblations, 
d  on  his  rescuing  his  parent  from  hell.  And  a  pas8i)(|e  <|C''  ryjtjitBa^ 
rATATAPA  expressly  provides  for  the  raneral  oblations  of  these  women : 
Foi*  the  wifb  of  a  maiePBal  nnetev  or  of  a  listeria  son,  of  a.  f^ither- 
•law,  and  of  a  spiritual  parent,  otm  ftiebd'  and  a  maternal  grand - 
;h^^  aa  weU  i^  Q)r  tbf^  aiater  o^  fbe  mod^  or  of  the  .fathoF,  the  o^- 
iou  of  food  at  obsequies  must  be  performed.  Su^ch  is  the  settled 
le  among  those  who  are  conversant  with  the  Vedas.''  This  then 
the  order  of  succession,  according  to  the  various  degrees  (of  benefit 
the  owner  of  the  property)  from  the  oblation  of  food  at  obsequies. 
,  the  first  placCi  the  husbsgid'a  younger  brother  is  entitled  to  the 
Oman's  property ;  for  be  is  a  kinsman  (sapinda^)  and  presents  ob- 
iona  to  her,  to  her  husband,  and  to  three  persons  to  whom  obla- 
>ns  were  to  be  offered  by  her  husband.— Coleb.  Di.  bAd.  pp.  97,  9(S. 

^  478.  In  his  default,  the  succession  devolves 
yUfV3SLnat .  ^j  ^j^^g  xxipon  the  sons  of  the  husband's  young- 
and  ^Ider  brothers.* 


•     Dif,  hra,  sang,  p    62j— Da".   hh(^.  pp.   98,    100.— See  »Iso    Macn.  H.  t.  Vol.  I. 
89»  40  and  £lb.  lo.  pp.  U,  87. 
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of  tlie  same  village  with  hen  It  has  sabs^qi^ntly  been  laid  down  in  the 
said  work  that»  "  failing  all  theflc,  in  the  4!aae  of  property  of  a  brah- 
rnani  woman,  brahmanas,  inhabitants  of  the  same  village,  and  exceeding- 
ly learned  in  the  Vedas^  are  entitled  to  the  anoceasion.  But  in  the 
case  of  the  property  of  women  of  the  Kshetriya  and  other  tribes,  the 
king  is  exclusively  entitled  to  the  inheritance/'*  This  also  appears 
to  have  been  established  in  accordance  with  the  order  of  succeasion 
to  the  property  of  males,  as  laid  down  in  that  book,  wherein  it  will 
however  be  found  tliat,  even  to  the  property  of  women  of  the  AtAdrtya 
and  other  classes,  brdhrnatias  of  the  above  descriptions  succeed  before 
the  king,  and  that  the  king  can  never  succeed  to  a  brihmap*s  pro- 
perty, which  must  be  taken  by  a  Shihnui^. — See  mnie,  pp.  308 — 310. 

Legal  OpiniouM  delivered  tit,  and  admUted  hy^  the  several  courts  of 

judicature^  and  examined  and  approved  qf,  by  Sir 

fVilliam  Maena§hien^ 

Q.  A  woman,  having  purohaaed  some  landed  property  with  her 
own  funds,  died  leaving  sons  and  a  grandson,  itrhose  father  died  before 
her.  In  this  case,  will  the  whole  property  left  by  her  devolve  on  her 
sons,  or  has  the  grandson  any  right  to  share  it  with  his  uncles  ? 

A  woinatrH    pro-     ^-     Under  the  circumstances  above  stated,  the  sou* 

perty   goes  to  her     q{  ^j^g   deceased   woman   are  entitled   to    her  entire 
•oiiK,  to   the  exclu- 
sion of  her  gnuiii-      CHtatc    which    had    been    acquired    by  herself.     The 

«ou,     whose  father  .  ,  .     ,  •        i        :••    j  i_  -  l» 

died  before  her.  gratidsou    wliose   father  previously  died  has  no  ngbt 

to  ialieritauce.  Should  there  be  any  maiden  daughter,  a  small  por- 
tion must  be  given  to  defray  her  nuptial  expenses.f 

Authorities.  — Man u  :  ''  When  the  mother  is  dead,  let  all  the  uteriue 
brothers  and  uterine  sisters  equally  divide  the  maternal  estate/' 


«  M,  kru.  sang,  p.  2t). 

t  It  appears  that  the  property  in  this  case,  though  acquired  hy  the  wonuui,  watnot 
of  the  DRtvre  termed  her  ttrCdhan  orpecx^wn^  und  the  dercent  of  it  was  consequently  not 
governed  by  the  rules  applicable  to  that  species  of  pro]ierty.  Had  this  been  Che  ease,  the 
daughter  would  have  been  a  co-heir  with  the  sons. — Note  by  Sir.  W.  UacnaghtfliL 

This  D^cfrojfM' agrees  neither  with  tlie  -rulee  governing  the  descent  of  ecW-iElca,  nor 
with  those  applicable  to  Inheritance  in  general*  Although  the  authority  quoted  regarii 
stri'dkan,  yet  the  vyavaHhd^  in  questfon  is  not  according  to  tbe  rahsi  governing  waA  pro- 
perty, as,  in  that  eese,  the  daughter  W6uld  bnceeed  to  tm  eqnal  portion  with  tttj  of  the  eons : 
%a  the  other  head,  thet  is,  in  «ese  the  ptopeity  had  be^ni  ditemed  to  be  itt  faiheiflKnee^  and 
not  itri-dhan,  the  grandson  whose  lather  is  dead  would  hicve  hem  a  cO-heir  wldi  Ml  ondtf. 
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Dacoa  Court  of  Appeal^  May  Slat., '1811.  Jtof^u-namian  Sarmd 
versaa'O&pee'-n^ih  BhaHaeharjea  uki  otherB.-r-Macn.  H.  L.  Vol.  II. 
Ch.  III.  Case  I,  p.  121. 

Q.  A  Hindoo,  on  the  marriage  of  his  daughter,  .ga^e  her  one 
fr^^Aifof  land  as  (joataka)  peculiar  property,  Jirhieh  she  en  jo  j^d  du- 
ring her  life-time.  She  was  survived  by  a  daughter  and  son,  the  latter 
of  whom  took  and  retained  possession  of  the  property.  Before  his 
death,  he  gave  the  land  in  question  to  a  stranger,  his  sister's  son  be- 
ing then  living :  after  his  death,  it  did  not  cleariy  -appear  who  had  per- 
"formed  his  inneral  obsequies.  Under  these  eiroumstauces,  was  the 
idienation  by  the  son  valid  ? 

The  dtughtcr  or     ^'     The  property  in   question   belonged   of  right  to 

her  heir     inherits  ^\^q  daughter   of  the   original   donee ;    and   her  sou 
•the  mothers  pocu-  ®  .  **    .  ' 

liar    property,    in  having  uo  proprietary  right  in  the    same,  any  alieu- 

preterenee  e  ^^;^q^  ^f  ^jjg  property  by  him  was  invalid. 

Moorshedabad  Court  of  Appeal.  Gomree^naih  yersnA^Koonj-madhub. 
Macn.  H.  L.  Vol.  II.  Ch.  Ill,  Case.  8,  p.  126. 

Q.     A  SM'/ra  woman  sueoeeded  by  the   law   o£  inheritance   to   two 
.hoaset  acquired  by  her  father.     After  her   marii^e,  •  her  husband  was 
in  posaesaion  of  the  houses,  inasmuch  as  they  were  ^heir   place    of  re- 
sidence.    The  husband  executed  a  deed  of  sale  for  (he  houses   vu  ques- 
tion to  a  third  person.     The  wife,    however,    remained    in  possession  of 
rthem.     Under  these  ^ircumstanoea,  *w|m  .the .  hufbapd    competent  (o 
•  •■sake  the  alienation  in  question  ? 

wi^*d^   not     ^'     The  husband  WM' not  oompetent   to  alien   the 
'^hf   her    QMiria^^e,     houtes  inherited  by  hia  iwife,  ^and    the   tale  by   him 

Teet  in  her  hatband.  '  ^ 

was  consequently  wholly  invalid,  as  marriage  does 
not  confer  on  the  husband  any  right  to,di^p98e,gf.a  ,pateraal  estate  to 
which  his  wife  had  succeeded  before  marriage. 

City  of  Moorshedabad,  Manick-chand  versus  ChoCee-laul. — Macn.  H. 
L.  Vol.  II.  Ch.  III.,  Case  9.  p.  J27. 

Q.     On  the  death  of  an  individual,    his   widow    contracts    a   second 
v^tnarriage.    The  widow  formerly   had  received   some  jewels   from  her 
parents^  and  her  second  husband  chastised  her  for  adultery  and   divorc- 
ed her.     In  this  case,  is  the  husband  legally   ijompotent.  to  .jwniah.Wa 

92 
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wife  and  to  divorce  her  ?  If  so^  does  the  woman  become  sole   proprie- 
tor of  the  property  given  to  her  by  her  parents  and  former  hasband  ? 

count  *^/ adulte^     ^*     The  husband  is  at   liberty  to   divorce    his   wife 
does  not  subject  the     who  violates  his  bed;  but  the  adulteress   is  entiticd 

woman  to  the  loss  ' 

ofher  pdcnliAr  pro-     to  her  parents'  and  former  husband's  gift  of  jewels."^ 

Zillah  Mednapore,  May  15th.,  1808.— Macn.  H.  L.  Vol.  11.  Ch.  III., 
Case  7,  p.  126. 

P  Although,  according   to  the  Acidra'kinda'\    of  the 

Hindu  law,  the  woman  who  burned  herself  with  the 
body  of  her  husband  is  taken  to  have  died  at  the  time  with  her  hus- 
band, and  the  Shriddhas  of  both  of  them  are  simultaneously  perform- 
ed, yet,  according  to  the  Fyavahara-kdnda-f  of  that  law,  her  death  is 
held  to  liave  occurred  after  that  of  her  husband,  she  having  actually 
died  after  him,  and  any  gift,  &c.  made  by  her  after  her  husband's 
death  being  good  and  valid  under  the  idea  of  her  being  then  alive  and 
in  possession  of  her  senses. 

Consequently, — 

^  486.     Whatever  is  given   to   her  by   the  bus- 
vyavaiS  na .  ^jnnj^  q^  condition  of  the  same  being  her   pro- 
perty after  his  death,  becomes  her  stHdkan  at  the  time   men- 
tioned, and  devolves  after  her  death  on  the  heirs  of  her  stH-dhan. 

Vvft.viLStha''  ^^^'  8tri^h&n  inherited  by  woman  ceases  to 
be  her  strUdhan,  bat  is  treated  as  the  property 
which  devolves  under  the  ordinary  rules  of  inheritance,  and  as 
such,  it  descends  after  her  death  on  the  heir  of  the  former 
owner.  J 

On  the  death  of  a  maiden  daughter,  or  of  one  affianced,  in  whom 
the  succs.ssion  (to  the  strUdhan)  had    vested,    and    who,    having   been 


»    In  the  Kfdi  (or  present)  age,  according  to  the  Hindu  law,  the  marriage  of  a  widov 
ia  forbidden  ;  but  this  practice  w  prevalent  among  the  inferior  classes, 
t    See  preface,  p.  I. 

X  It  may  be  here  obserTed  that  Strf-dkaut  which  hw  once  devolred  aooording  to 
the  biw  of  succession  which  g07oms  the  descent  of  this  peculiar  species  of  propertj,  ceMss 
to  be  ranked  as  such,  and  is  ever  afterwards  goyemed  by  the  ordinarj  rules  of  inhtfi- 
taxMW.— M4CD.   H.  L.  Vol,  I.  p.  8S. 
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subsequently  married^  is  ascertained  to  have  beoome  barren^  or  a 
widow  without  giving  birth  to  a  son,  the  property  which  has  passed  to 
her  from  the  mother  as  an  inheritance  would  devolve  next  on  the  sis- 
ters, havings  and  likely  to  have^  male  issue,  and^  in  their  default,  on  the 
barren  and  widowed  sisters,— not  on  the  husband  of  such  daughter  (as 
above  mentioned  in  whom  the  succession  had  vested.)  For  the  right  of 
the  husband  is  relative  to  the  woman's  separate  property,  and  wealth 
which  has  in  this  way  passed  from  one  to  another^  being  ancestral  proper- 
ty that  has  descended  by  inheritance^  can  no  longer  be  considered  as  the 
*  woman's  separaie  property.'*— See  D&.  ira.  sang.  ipf.  46,  47. 

Deb-nath  Sandial  and  others  versus  Patrick  Maitland  and  Henry 
William  Droz,  executors  of  Ros-behary  Surmano- 

CaSO        #  ^^^  ^^^^  stated  among  other  things  that   a  legacy  of 
bearing  on  the  vya-     5000  rupees,  left  to  the  wife,  lapsed,   as  she  burned 

Vasthft  No.  486.  ,  ,i.     .  ,  \       ,     ,        /.  i         i      t       ^         i  •  i  .     ^ 

herself  with  the  body  of  her  husband,   which  act  of 

burning  related  back  to  the  time  of  her  husband's  death,  and  she  is 
supposed,  by  the  laws,  customs,  and  usages  of  Hindus,  to  have  died 
simultaneously  with  her  husband ;  and  that  the  5000  rupees  left  to 
the  wife  is  part  of  the  residue  of  the  testator's  estate.  The  bill  prays 
that  the  will  may  be  established,  that  the  trusts  thereof  be  decreed 
and  carried  into  execution,  that  au  account  be  taken,  that  the  legacy 
of  5000  rupees  left  to  the  wife  be  declared  lapsed,  and  that  the  resi- 
due be  declared  to  belong  to  the  three  grandsons^  &c. 

The  Court  did  not  concur  in  the  statement  of  the  Hindu  law,  as  it 
was  jfiven  by  the  complainants  in  their  bill.  The  wife  who  had  burn- 
ed herself  with  her  husband  was  not  admitted  to  have  constructively 
died  at  the  same  time  with  him,  and  her  legacy-  did  not  go  to  the  residue 
of  his  estate,  but  was  decreed  to  her  daughters  as  her  representatives* 
March  1820.— Cons.  H.  L.  pp.  371—374. 

Pran-kishen,  Sing,  appellant,  versus  Mussummat   Bhugwutee, 
{widow  oj  Jug-mohun   GAose,)  Respondent. 
Case  ^^  *^®  Bengal  year  1161,  Oourung  Sing  made  over  to 

^"bi^No  \*sV^     ^^*  daughter  Anund-mo^ee,  on  her  marriage  with  Jug- 
mohun  a  talook  and  tank,  by  a  deed  of  gift,   recitii^ 

*  The  above  passage  slightly  diafers  from  Mr.  Wynch's  tnuisUcioa,  which  does  no 
appear  to  be  an  aoearate  and  faithful  one  of  the  Sansorit  text,  ooatainad  in  his  own  edltionl 
as  well  as  in  the  other  editions  of  the  work,  q.  v. 
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that  h&  scrparated  it  etitircAy  ffom-  bis'  own  poMeMioiiB ;  that  faemdb 
it  over  to  his  said  daughter ;  that  she  was  to  get  it  registered  in  her 
hasbattd's  name,  anfd  hold  it  as  her  property.  The  talook  was  regis* 
teted  in  the  khabah  in  the  name  of  c/tf^-siaAttii ;  and  a-Miitii  was  gra^nt- 
ed  conformable  to  the  terms  of  the  gift,  by  the  ei^ting  Ooverament. 
Anund'tnoyee  died  in  1160,  without  issue  male,  bnt  left  a  daughter 
and  that  daughter's  husband.  The  daughter  died  in  1176>  leaving  a 
daughter,  now  living,  a  widow  without  issue.  Govre^if^  Siny  died  in  1164^ 
leavin<^sn  adopted  son  RUhA-kaunt^  who'  subsequently  died.  Jug- 
mohun  died  in  1196,  leaving  an  adopted  son,  and  Bhugwutee^  his  third 
wife.  It  would  appear  tliat  after  the  death  of  his  wife  Anund-moyee^  Jug- 
mohun  held  the  property  in  question  till  his  decease ;  and  that  it  was 
thea  taken  possession  of  by  his  widow  Bhugwutee,  as  his  heir.  At 
the  suit  of  Ptafi'kishen  against  her,  in  the  Dewanny  A^^wlut  of  Moor- 
shedabad,  for  the  right  to  the  property,  judgment  went  for  the  defen- 
dant ;  in  appeal  from  which  judgment  to  the  Sadder  Dewanny  Adaw- 
lut,  the  question  was,  who  was  the  rightful  heir  to  the  property  of 
Anund-moyee  at  her  demise  ?  On  this  point  the  Pattdii  was  caHed  on 
to  expldtt  the  law ;  and  the  answer  of  Ridhi-kauni  Pandit  was  this  : 
"  Upon  the  death  of  Anund-moyee  the  property  devolves  on  her  daught- 
er. It  comes  under  the  description  oi  itri-dhan,  and  as  such  devolves 
on  the  daughter.  But  it  is  not  the  stri-dhan  of  the  daughter,  and 
upou  her  death  it  will  not  go  to  her  daughter,  but  to  the  brother  of 
her  mother,  atui,  if  he  be  not  living,  to  his  son.  The  Sudder  Dewan- 
ny Adawlut  (present  Earl  Cornwallis,  P.  Speke,  W.  Cowper^  and  T. 
Graham,)  adjudged,  that  the  claimant  should  recover  the  property,  and 
passed  a  decree  accordingly,  reversing  that  of  the  Zillah  Judge.*  35th 
of  April  1793.— S.  D.  A.  R.  VoL  I.  p.  3. 


*  The  property,  having  been  given  to  Anund  moyee  by  her  father,  on  the  ooeasioo  of 
her  marriage  was  undoubtedly  her  strf-dhan^  (^Jimuta»vihana,  Chap.  IV.  Sect.  I,)  and 
should  have  devolved  upon  her  death,  on  her  daughter,  whether  unmarried,  married,  or 
widow,  {Ibid.  Sect.  2,  §  12  and  22.)  But  on  the  dsmise  of  that  daughter,  the  land  beinj^> 
in  respect  of  her.  an  inheritance,  and  not  the  peculiar  property  termed  ttrf-dhan^  it  would 
sot  pass  to  her  daughter^  a  childless  widow,  (JtmiUa-vihanm.  Ohap.  II,  Sect.  2,  §  3,)  bnt  to 
the  next  nearest  heir.  This  appears  to  be  the  ground  of  the  opinion  deliverd  by  R£dk£- 
hant  pandit  in  this  cause;  and  it  supposes  the  childless  widow  to  have  been  seat  the 
time  of  her  mother's  decease;  fcr,  if  she  had  been  then  unmarried,  or  if  her  husband  had 
been  liviag«  she  would  have  snoceoded  to  her  mother's  property  of  every  sort,  ia  ptvlsreDCd 
to  tlie  Mother's  brother  or  his  son;  {Jim^a-vahanat  Chap.  1I«  Sect.  2.)  who  oould  oafy  have 
come  in  after  her  decease.  (Ibid,  §  80,) 
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TABLE  OP  THE  ORDERS  OB"  6nCCB5«fO!l  t6  Tfltf  DIVERSE  DESCRIP- 
TIONS OP  STRI-DHAN  OR  WOMAN'S  PECULIUM. 


ORDER  OF  SUCCESSION  TO  TfiB  PECULIUM   O^  AN  UNMARRIED  DAUGHTER. 
1    ^be  whoU  brother.  t   The  mother.  8    ThefiOhec 

PsQing  these,  her  parente*  relattont,  as  the/  happen  to  be,  Mcoeed  according  to  tho 
order  of  snooeasion  to  a  childless  woman's  property.  9.  r. 

To  a  betrothed  girl's  property  given  by  her  to-be  husband,— Pirst,  the  husband  snc- 
oeeds;  in  hU  default,  the  nbove  mentioned  heirs  succeed  luseofdlng  to  the  aboT«  ordetf 

ORDER  OF  SUCCESSION  TO   THE    STtf^DHAN  OF  A  MARRIED 
WOMAN  HAVING  CHILDREN. 


To  her  property   received  at 
ike  time  of  her  nuptiaU:^ 


Tbe  unmarried  daughter 

not  betrothed. 
The  betrothed  daughter, 
The  daughter  who  has  a 


■f 


The  daughter  likely  to 
htm  a  son, 
(  Th«  barren  daughter. 
4<Th6(son1e8s)  widowed 


6 
7 
8 

9 
10 
11 


the 


To  that  received  at  any  time 
other  Ann  that  of  Asr  nup- 
UaU  :^ 


1  JSon, 


Unmarried    daughter, 
f  The  daughters  having  « 

oj     son, 

^  1  The  daughter  likely  to 
l^    hares  son, 

8    Son's  eon, 

4    Daughter's  son« 

.(Sen's  ^rratdsen   in  th^ 
(     male  line, 

6  The  son  of  a  rival  wi^ 

7  Her  son's  son, 
g  I  Her  son's   grandsoft  in 

)     the  male  line^ 

( The  barren  daughter, 
d  •{  The  (  sonless  )  widowed 
(     daughter. 


I    dhaghter, 
5    Son, 

l)AOghter*s  SOB, 

Son*s  son, 

Son's  grandson    in 

m^e  line. 
The  son  of  a  riVal  wife, 
Her  8on*s  son, 
Her    80n*B  grandson   in 

the  male  line. 

ORDER  OF  SUCCESSION  To  A  CHILDLESS  MARRIED  WOMAN's    STfif-DHAN. 


To  that  given  by  her  father  at 
any  time  other  tkekn  thai  tf 
morritt^:^ 

1  The;  teomtriM  dira^ter, 

2  Son, 

(the  dMghtsfr  having  a 

""^  The  daughter  likeljr    to 

I.    hate  a  son, 
4    Daughter's  aon,t 
I    Son%  sOti, 
«( ban's    grandaon  in  Ihi 

I     male  line, 

7  Tbe  son  (^  a  rival  Wifi^ 

8  Her  son's  son, 
g  ( Her  son's  grandson    in 

I     the  male  linoi 

f  The  barren   daughter, 
10-j  The  ( Bonless  )  widowed 
I     daughter. 


Given  by  her  parents  before 
marriage^  her  fee  or  gratu- 
ity, or  beetowed  after  marri- 


1  The  whole  brother, 

2  'The  mother, 

3  The  father, 

4  The  husband. 


Other  than  that  given  by  her  parenfs,  before  marriage^   her 
fee  or  gratuity,  ur  bestowed  after  marriage. 


If  married  according  to  the 
brcClana,  doioa,  i^rsha^  pftf- 
ji^patya,  orgt^ndharva  form. 

1  The  husband, 

2  The  brother, 

3  The  mother, 

4  The  father. 


If  married  according  to  the 
li'sura,  rikekasha,  or  poi" 
sk£cha  form:— 

1  The  mother, 

2  The  father, 
8  The  brother, 
4  The  husband. 


SUCCESSION  OF  HEIRS    AFTER  THOSE    AFORESAID   TO  ANY  DESCRIPTION  OF 

PROPERTY  OF  A  WOMAN  MARRI  KD  ACCORDING  TO  ANY 

OF  THE    EIGHT  FORMs. 


X  J  Husband's  younger    bro-  8 
*^Uher,  d 

^  C  The  sons  of  the  husHaud's  10 
t  younger  and  elder  brother  11 
7    Her  sister's  son;  12 


Husband's  sister's  son,  13 

Her  own  brother's  son,  14 

Her  aon-io-lawy  IB 

Her  father-in-law,  16 

Husband's  elder  brother,  17 


The  SapindaSf§ 
The  Sakniyosy% 
SamdntOctkais,  $ 
SamtCna-gotrtu,  ^ 
Sam^na-prasfarasti 


See  ante,  pp.  718,719.    f  See  tmU,  p.  719.    t  <*»*h  P-  719,720.    |  cmk,  pp.  726,727* 
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CHAPTER  IX.— ADOPTION 


SECTION  I,-A  SON  IS  NECESSARY. 

\r     iraiaf  Im.^  ^®®'     ^^  ^^  necessary  for  every  person  to  have 
a  son  for  the  presentation  of  the  oblations  of  food 
and  libations  of  water,  the  discharge  of  his  debts  (spiritual  and 
temporal,)  and  the  attainment  of  future  beautitude.* 

.,         I.     A    Brihmana,   immediately  on    being  bom,  is 
"  J-    produced  a  debtor  on  three  obligations :  to  the  holy 

saints,  for  the  practice  of  religious  duties :  to  the  gods,  for  the  perfor- 
mance of  sacrifice :  to  his  fore-fathers,  for  offspring.  Or,  he  is  absolv- 
ed from  debt  who  has  a  sen,  has  performed  sacrifices,  and  practises 
religious  duties.—  D.  Mim.  Sect.  I.,  §  6. 

II.  When  he  has  paid  three  debts  to  the  sages,  the  tnanes,  and 
the  gods,  let  him  apply  his  mind  to  final  beautitude ;  but  low  shall  he 
fall,  who  presumes  to  seek  beautitude,  without  having  dischai^ed  those 
debts.  After  he  has  read  the  Vedas  in  the  form  prescribed  by  law^ 
has  legally  begotten  a  son,  and  has  performed  sacrifices  to  the  best  of 
of  his  power,  ( and  has  paid  his  three  debts, )  he  may  then  apply  his 
heart  to  perternal  bliss.  But  if  a  Brihmana  have  not  read  the  Veda,  if 
he  have  not  begotten  a  son,  and  if  he  have  not  performed  sacrifice, 
yet  shall  aim  at  final  beautitude,  he  shall  sink  to  a  place  of  degrad- 
ation.— Manu,  Ch.  VI,  vs.  35 — 37. 

III.  Fathers  desire  male  offspring  for  their  own  sake,  (reflecting,) 
this  son  will  redeem  me  from  every  debt  whatsoever  due  to  superior  and 
inferior  being:  therefore  a  son,  begotten  by  him,  should  relinquish  bis 
own  property,  and  assiduously  redeem  his  father  from  debt,  lest  he  fall 
to  a  region  of  torment.  If  a  devout  man,  or  one  who  maintained  the 
sacrificial  fire,  die  a  debtor,  all  the  merit  of  his  devout  austerities,  or  of 


*  The  future  beaotiiude  of  a  man  depending,  acoording  to  Hindu  Bupentition,  on  the 
perforroanoe  of  his  obsequiea  and  the  payment  of  his  debts  by  a  son,  as  the  meana  of  re- 
deeming him  from  an  instant  state  of  Buffering  after  death.  The  dread  is,  of  a  place  called 
put;  a  place  of  horror,  to  which  the  manes  of  the  childless  are  supposed  to  be  doooed  ; 
there  to  be  tormented  with  hunger  and  thirst,  for  want  of  those  oblations  of  food  and 
libations  of  water,  at  prescribed  periods  which  it  is  the  pious,  aud  indead  iodiapeosable^ 
duty  of  a  i oa  (j)a<-fra)  to  offer. -rStr.  H,  L,  Yul.  1.  pp.  61. 92. 
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his  perpetual  fire,  shall  belong  to  his  creditorB.— Narada.     See  Coleb. 
Dig.  Vol.   I.  p.  299.     (Calcutta  edition.) 

IV.  He,  who,  having  received  |k  sum  lent  or  the  like  does  not  repay 
it  to  the  owner,  will  be  born  (here-after)  in  his  creditor's  house,  a 
slave,  a  servant,  a  woman,  or    a   quadruped. — Vrihaspati. — Ibid. 

V.  From  passages  of  scripture,  such  as,  ''  or  he  is  absolved  from 
debt  who  has  issue,"  &c.  this  precept  resulting,  *  Let  him  procure 
absolution  from  debt  through  a  son,'  it  is  established,  that  the  son,  as 
being  the  instrumental  cause  of  such  absolution,  is  a  means  of  com- 
pletion.—D.  Mim.  Ch.  I.  §  38. 

VI.  The  precept  enjoining  the  production  of  a  son  being  positive,  its 
result  is  that  the  contravention  of  it^  is  the  cause  of  an  offence. — D. 
Mim.  Ch.  I.  §  5. 

VII.  Heaven  awaits  not  one  destitute  of  a  son. — lUd. 

VIII.  Since  a  son  delivers  {triyate)  his  father  from  the  hell  called 
•pu/,'  therefore  he  is  nBmedfnU-ira  by  the  Self-Existent  himself.— Manu 
and  VisBin;. 

IX.  Certain  hell  is  named  '  put ;'  and  he,  who  is  destitute  of 
offipring  is  tormented  in  hell ;  a  son  is  therefore  called  put-ira^  because 
he  delivers   his  father  from   those  regions  of  horror. — HAafxA. 

X.  A  father  is  exonerated  in  his  life  time  from  the  debt  to  his  own 
ancestors,  upon  seeing  the  countenance  of  a  living  son :  he  becomes 
entitled  to  heaven  by  the  birth  of  his  son,  and  devolves  on  him  his 
own  debt.  The  sacrificial  hearth,  the  three  Vtdas,  and  sacrifices  re- 
warded with  ample  gratuities,  have  not  the  sixteenth  part  of  the  efficacy 
of  the  birth   of  an  eldest  son. — Shankha  and  Likhita. 

XI.  By  a  son,  a  man  conquers  worlds  ;  by  a  son's  son,  he^njoys 
immortality ;  and,  afterwards,  by  the  son  of  a  grandson,  he  reaches 
the  solar  abode. — Manu,  Shankha^  Likhita^  Vishnu,  Vashisbtba, 
and  HAafTA. 

XII.  The  attainment  of  worlds,  immortality  and  heaven  depend 
on  a  son,  graudson,  and    great-grandson< — Jagnyavalkya. 

XIII.  The  sage  Dandapala,  desuring  admission  to  a  region  of  bliss 
was  repulsed  by  the  guards  who  watch  the  abode  of  progenitors, 
because  he  had  no  male  issue. — JUahd'bhirtUa.-^Set  Coleb.  Dig. 
Vd.  III.  p.  868. 
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liar  propertj  oC  a  wonun,  the  suocesrion  devolres-  on  the  husband's 
younger  brother :  for  the  right  of  the  busbaad'a  younger  brother  and 
the  rest  to  succeed  at  that  time  has  been  propounded  by  VaiHASFATi 
in  the  following  text : — 

"  The  mother^s  lister,  the  iQaternal  uncle's  wife,  the  paternal  uncle's 
wife,  the  father's  sister,  the  mother-in-law^  and  the  elder  brother's 
wife  are  pronounced  similar  to  mothers :  if  they  leave  no  issue  of 
their  bodies,  nor  son,  nor  daughter's  son,  nor  son  of  thoae  per8ona>  the 
sister's  son  antf  the  rest  shall  take  the  property.^* 

But  the  order  of  succession  prescribed  by  the   above  text  is  not  to 
be  respected ;  for  if  this  were  the  case,  it  would  follow   tkai/b  the   hoa- 
liand's  younger  brother  would  succeed  last,  and  this  would  be  improper, 
since  he  confers  greater  benefits  than  all  the  others   who  are  specified 
in  that  text;  and  the  following  texts  ofMANu:  ''To   three  ancestors 
(i.  e.  the  father,   paternal  grandfather  and   great-grandfather)    mnst 
water  be  given  at  their  obsequies ;  for  three  is  the  funeral  cake  ordam- 
ed :  to  the  nearest  sapinda  the  inheritance  next  belongs,''  are  recited 
in  a  treatise  of  inheritance,   for  the   purpose  of  exhibiting   that  the 
order  of  succession  takes  place  according  to  the  greater  or  less  benefits 
conferred;  otherwisa  the   introduction  of  them     in  such  ^  treatise 
would  be  uselesa;  consequently  the  order  of    succession  most  be  un- 
derstood  as   taking   place   according  to  the  proximity  of  benefits  con- 
ferredi  and,  this  being  the  case,  the   order  inferable  from   the   spirit 
of  the  text,  rather  than  that  derived  from  the   letter  of  it,   mnst  be 
respected.    Therefore  the  husband's  younger  brother  is  the   first  enti- 
tled to  the  succession,  because  he   presents-  oblations  to   the  woman, 
to  her  husband,  and  to  three  persons  to  whom  her  husband  had  to  oflbr 
oblations,    and    he  is  moreover  a  sapinda. — Da.  kra.  sang,  pp.  59 — 62, 


*  The  word  is^ue  (ouroia)  in  this  text  implies  both  bod  and  daug^Br.  '  N^v  job*' 
must  be  coosidercd  aa  intending  the  *  son  of  arival  w\fe*  It  must  not  be  supposed  dii- 
crfminHtive  of  the  word  *  imu^/  since  it  would  be  unmeaning,  and  It  would  follow  that  the 
succession  devoured  on  the  husband's  younger  brother  and  the  reet,  even  while  the  soo  of 
a  rival  wife  was  existent*  *  Nor  boh  oflkose  pera9n$:*  here  bj  '  Ikott  pernmM*  the  eooy  asd 
the  son  of  a  contemporary  (or  riral)  wife  are  intended  :  the  ezpvession  does  not  refer  to 
the  damsel's  sod  and  daughter's  son's  son,  for  the  damsel's  son  is  included  in  the  term 
d^ughter^  son,  and  the  daughter's  son'a  eon  confers  no  benefits,  being  inoospetent  to 
preseut  the  funeral  offering  (to  the  woman's  husband.)  By  the  term  '  VcC*  or  (of  ner  ) 
the  sdns  of  the  sen  end  of  the  son  of  the  rival  wife  are  to  be  understood.'— /)i£  kra, 
9ang.  p,  60. 
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Sioee  ihe  text  (of  VjLtiiAWATi)  eiiiKn^ratea  <  sisier's  son/  &c.,  if  the 
>rderof  suooeflBtoa  eoMOquenlly  be^  fir^t  the  siiiter's  son,  then  the 
buaband'a  wtte*%  sou,,  next  the  child  of  the  husband's  yoanger  bro- 
(her*  aftermurds  the  child  of  this  hiiabadad's  elder  brother,  then  the  son 
>f  the  brother,  afler  him  the  son-in-law.  and  subsequently  the  young- 
)r  brother-in-law,  the  right  woulcl  devolve  last  of  all  on  the  younger 
3rother  of  th^  husband,  contrary  to  the  opinion  and  practice  of  ve- 
lerable  persons ;  therefore,  the  text  is  propounded,  not  as  declaratory 
>f  the  order  of  inheritance,  but  as  expressive  of  the  strength  of  the 
'act,  (namely,  of  the  benefits  conferred.)  Thus  it  is  declared  by  Manu 
under  the  head  of  inheritance ;  *'  To  three  ancestors  must  water  be 
^▼en  at  their  obsequies ;  for  three  is  the  funeral  oblation  of  food  or- 
lained  :  tlte  fourth  is  tlie  giVer  of  oblations ;  but  the  fifth  has  no  con- 
cern with  them/'  In  like  manner  JagntA^alkta  shows  succession 
k>  property  in  right  o{  tha  funetal.  obb^tion. :  *^  Among  these  (soqls  of 
irarjoas  ^wcriptions^)  ^he  vyei^t  in,  ord^  ia  Iji^ir,  and  giver  of  oblations, 
on  failure  of  the  preceding/'  The  son's  preferable  right  .^PQ  l^pp^nre 
to  rq^t  01^  his  presenting  the  ^rei^t^t  nt^mb^r  of  beneficial  oblations, 
and  on  his  rescuing  his  parent  from  hell.  And  a  passii^o  (|£>  fYj^iiiB^A 
Shatatapa  expressly  provides  for  the  mneral  o1)latfons  of  these  women : 
'^  For  the  wifb  of  A  maternal  nnobiv  orof  a  sieter^s  son,  of  a,  f%t]ier- 
in-law,  and  of  a  spiritual  parent,  of  a;  fH^bd'  and  a  maternal  grand - 
father>  aa  well  a^  0>^  the  sistcnE"  of,  the  mod^her  or  of  the  .($Aw,  the  ob- 
lation of  food  at  obsequies  must  be  ]^erformed.  Si;^ch  is  the  settled 
rule  among  those  who  are  conversant  with,  the  Vedas.''  This  then 
ia  the  order  of  succession,  according  to  the  various  degrees  (of  benefit 
to  the  owner  of  the  property)  from  the  oblation  of  food  at  obsequies. 
In  the  first  place,  the  husband's  younger  brother  is  entitled  to  the 
woman's  property ;  for  he  is  a  kinsmau  (sapinda,)  and  presents  ob- 
lations to  her,  to  her  husband,  and  to  three  persons  to  whom  obla- 
tions were  to  be  offered  by  her  husband.-— Coleb.  Di.  hhi.  pp.  97,  9(S. 

^   478.     In  his  default,   the  succession  devolves 
y  vUpBUiai .  ^^  ^j^^g  w^on  the  sons  of  the  husband's  young- 
er and  Qlder  brothers.* 

*    Di£,  kra.  tang^,  p    62;— X^of.   bh€.  pp.   98,    100.— See  »Iso    Kaon.  H.  L.  VoL  I. 
ff.  89»  4h  A&d  £U».  lo.  pp.  U,  87. 
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Reason  Because  they  present  oblations  to  the  woman,  to 

her  husband,  and  to  two  persons  to  whom   her  hus* 

band  had  to  offer  oblations,  (namely   to  his   father   and  grandfather,) 

and  they     arc   moreover  within  the  degree    of  relationship    termed 

'  aapinda.' 

Vyavastha"^.  479.     In  their  default,  the  (woman's)   sister^s 
son,  though  not  a  sapinda,    is  entitled   to   the 
succession.* 

Reason.  ^^^  ^^  presents  oblations  to  the  woman,  and  to  three 

persons,  namely,  her  father,  and  the  rest    to  whom 
her  son  was  bound  to  offer  oblations. 

^  480,     Failing  him,  the  husband's  sister's  son 

Vyavastna .  ^j^  j^^j^.  #j 

rt  For  he  presents  oblations  to   her,   to  her   husband, 

and  to  three  persons  to  whom  her  hnsbaiid   bad  to 
offer  oblations.* 

^481.    In  his  default,    the    woman's  brother^s 

Reason.  ^^^  ^®  presents  oblations  to  the  womaiij  and  to  her 

father  and  grandfather. 

Vyavastha^.  482.    Failing  him,  the  son-in-law  succeeds/ 

Reason  Since  he  presents  oblations  to  his  father-in-law  and 

mother-in-law.* 

This  order  of  succession  must  be  assumed:  and  the  mention  oft 
sister's  son,'  and  the  rest,  (in  the  text  of  Vrihaspati  cited,)  was  in- 
tended merely  for  an  indication  of  the  heirs,  without  specifying  th^ 
order  in  which  they  succeed. — Coleb.  DA.   khi.  p.  99. 

Yri  HASP  ATI's  text  above  quoted,  propounds  therefore  merely  the 
right  of  succession  by  the  persons  above  mentioned,  and  is  by  no  means 
intended  to  exhibit  the  order  in  which  they  succeed. — Dd.  kra. 
sang,  p.  63. 

^  483.  In  default  of  heirs  as  far  as  the  son^in- 
Vyavascna .  |^^^  ^j^^  father-in-law  succeeds,  after  him  the 
husband's  elder  brother. 

•  JH,kra.  tan^.  pp.   62,63  ;~l>a.   bhd,   pp.  98,100.  Sm  alio  Msca.  U .  L.  VoL  I.  pp. 
39,40  and  Elb,  In.     pp.  86,S7, 
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.^.  1^   •  484.     In  the    next   place,   kinsmen  allied  by 
funeral  oblations    {sapindas^)    succeed   in  the 
rf  proximity.  # 

.  On  failure  of  these  six,  J  it  must   be  understood  that 

onuj.  ^jj^  succession  devolves  on  the  father-in-law,  the 
i'g  elder  brother,  and  the  rest,  according  to  their  nearness  of 
le  nearest  sapinda  being  the  heir.)— Coleb.  Dd.  bh&.  p.  99. 

^  485.     In  default  of  the  sapindas,  the  sakulyas^ 
""^^^ '  (distant    kinsmen    connected   by  familyt)  are 
after  them  the   sumanodakas  (persons  allied  by  similar 
18  of  water,t)  succeed  in  the  order  of  proximity.* 

The  heirs  to  a  siri-dhan  as  recognised  by  the  Ddya- 
bhiga  are  as  far  as  the  sapindas ;  to  which  have  been 
tike  9akulya$  and  saminodaias  by  Sri-Jnrishna  in  his  comment- 
the  DAya-bhdga,  as  well  as  in  the  DAya-krama-sangraha  ;§  in 
er  it  has  been  moreover  laid  down  that  persona  descended  from 
le  patriarch  in  the  male  line  (Mamana-pravarai^)  succeed  in  the 
my  as  to  the  property  qf  males  J'^  The  order  of  succession  to 
ess  woman's  stri-dhan  in  default  of  heirs  as  far  as  the  sapindas, 
established  according  to  nearness  of  kin,  just  as  to  the  pro- 
f  males,  that  order  is  not  inapplicable  here.  But  if  such  order 
wed  in  the  succession  to  the  stri-dhan,  persons  bearing  the  same 
name  aamana-gotra  should  succeed  before  those  descended  from 
sh  (samana'pravara^)  inasmuch  as  they  being  descended  from  the 
rimitive  stock  as  well  as  patriarch,  are  more  nearly  allied,  and 
re  preferable  to  the  samin-a-^avarcLs :  the  succession  of  the 
-gotras  may,  however,  be  deduced  from  the  above  passage,  they 
Qcluded  among  the  samdna-pravaras.  But  to  be  heirs  to  a  wo- 
)eculium,  persons  of  the  above  descriptions  should  be  inhabitants 

')^.    kra.   sang.  pp.   62,    63;— D^.  bha.   pp»   98—100.    8t9  alao   Maon.    H.   L. 

p.  89,  40,  and  Elb.  In.  pp.  S6,  87. 

S«e  M/e,  pp.  308—807. 

»ix  enumerated  from  the  husband's  jonnger  brother  to  the   aon-in-law.    See  ante 

-8 1 2. 

}l«b.  ViU  hh^,  pp,  115,  116;— Pa,  krti,  aang.  p.  29. 

nMLpor^oi^  in  Italics  is  omitted  in   Vr.  Wyncb's   tiaotlation  :   the  originsl  of 

»n  wijl  bp  Ibuttd  in  (he  Sanskrit  text  printed  b/  him  sod  annexed  to  hit  (rmif- 

I  well  u  iA  the  other  Editions. 
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perform  all  those  acts  just  as  a  sou.  The  autlior  of  the  Dattaka- 
chandrikd,  considering  the  prolonging  of  lineage  to  be  the  principai 
cause  of  adoption,  has  laid  down  that  it  is  necessary  to  adopt  a  son 
notwithstanding  there  be  a  brother's  son  to  present  the  oblations  of 
food,  libations  of  water,  and  perform  the  solemn  rites.  This  dictum 
of  his  appears  to  be  very  just,  inasmuch  as  even  the  presentation  of 
the  oblations  of  food  and  libations  of  water  must  in  some  remote  period 
cease  without  the  celebrity  of  name,  that  is,  continuance  of  the  line- 
age, which  therefore  is  the  principal  cause  of  adoption.  Thus  a  son 
is  adopted  not  only  for  the  sake  of  the  funeral  cake,  water,  and  solemn 
rites,  but  also  for  prolonging  the  lineage,  which  all  collectively,  not 
singly,   constitute  the  cause  of  adoption. 

^  493.  The  substitute  for  a  son  is  necessary, 
vyavastna.  notwithstanding  a  widow's  capacity  to  present 
the  oblations  of  food  and  libations  of  water  to  the  manes  of  her 
husband. 

J.  Since  her  presentation  of  the  oblations   of  food  and 

libations  of  water  to  her  deceased  husband  alone  does 
not  obviate  the  necessity  for  having  a  son,  who  is  adopted  chiefly  to 
perform  the  parvaaa  Shraddha*  to  deliver  the  adopter  from  the  hell 
called  ^  ;;a/,' and  to  prolong  his  lineage,  which  are  beyond  the  capa- 
city of  a  widow. 

^     . ,        , .  '^  On  failure  of   the   son,   let   the  wife   be,"  &c.t — 

^  *  Although  by  this  and  other  passages  the  capacity  of 
the  wife,  and  other  (heirs)  also,  to  perform  the  obsequies,  is  declared: 
still  it  must  be  unquestionably  affirmed  that  from  the  authority  of  such 
passages  as  this  (''  Heaven  awaits  not  one  destitute  of  a  son,")  the 
mansions  of  tlie  happy  attainable  by  obsequies  performed  by  a  son, 
are  not  acquired  by  such  rites  performed  by  the  wife  and  the  rest. 
For,  otherwise,  the  wife  and  other  heirs,  of  one  destitute  of  male  issue, 
being  competent  to  perform  rites,  which  would  be  equally  effective, 
the  specification  of  failure  (of  the  son,)  would  be  unmeaning;  as  an 
alternative  results,  from  such  equality. — Hence,    for   the  acquisition  of 

•     See  ante,  p.  20. 
i-    SankHa.  The  sequel  is  thus,  "  (the  performer  of  the  funeral  rites,)  in  her  defoult, 
the  whole  brother/    V,  Mim  Sect,  I.  §  68,  Note. 
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Baena  Court  of  Appeal,  May  Slftt.,1^11.  ^Saffku-nandau  Sarmd 
-wersixa-Chpee^nathBhatf^aeharjea. said  otberB.-T*Maen.  H.  L.  Vol.  II. 
Ch.  III.  Case  I,  p.  121. 

Q.  A  Hindoo,  on  the  marriage  of  his  daugliter,  ,gaive  her  one 
6M|^A«of  land  as  {joutaka)  peculiar  property,  /irhieh  she  enjoyed  du- 
ring her  life-time.  She  was  survived  by  a  daughter  and  son,  the  latter 
of  whom  took  and  retained  possession  of  the  property.  Before  his 
death,  he  gave  the  land  in  question  to  a  stranger,  his  sister's  son  be- 
ing then  living  -.after  his  death,  it  did  not  eleariy  appear  who  had  ;per- 
-'fbrmed  his  funeral  obsequies.  Under  these  eircumstauees,  was  the 
alienation  by  the  son  valid  ? 

Th«  dtughAer  or  ^'  The  property  in  question  belonged  of  right  to 
her  heir  inherits  ^j^^  daughter  of  the  original  donee ;  and  her  sou 
liar    property,    in     having  no  proprietary  right  in  the    same,  any  alieu- 


preferenoe     to  the 
!  Mon. 


ation  of  the  property  by  him  was  invalid. 


Moorshedabad  Court  of  Appeal.     Gomree^naih  y^TBUM  iKoonj^madhub. 
Macn.  H.  L.  Vol.  II.  Ch.  Ill,  Case.  8,  p.  126. 

Q.     A  Ski'lra  woman  sueeeeded  by* the   law   oCinheritance   to   two 
-  hoasea  acquired  by  her  father.     After  her   marii^^,  her  husband  was 
in  possession  of  the  houses,  inasmuch  as  they  wfre  ^heir   place    of  re- 
sidenoe.     The  husband  executed  a  deed  pf  sale  for  the  houses   in  ques- 
tion to  a  third  person.     The  wife,    however,   remained   in  possession  of 
rthem.     Under  these   circumstaaoea,  «w|m  .^he .  ^uilband   competent  },o 
•.nake  the  alienation  in  question  ? 

w<^*^  tol     ^'     The  husband  was   not  oompetent    to  alien   the 
-bj   her    iBwriage,     houses  inherited  by  his  ;wife,  iand    the  tale.bv   him 

▼est  in  her  haiband.  a  '  j 

was  consequently  wholly  invalid,  as  marriage  does 
not  confer  on  the  husband  any  right  to  .dispose,  gf.  a  ^pateraal  .estate  to 
which  his  wife  had  succeeded  before  marriage. 

City  of  Moorshedabad,  Manick-chand  versus  Chotee4aul. — Macn.  H. 
L.  Vol.  II.  Ch.  III.,  Case  9.  p.  127. 

Q.     On  the  death  of  an  individual,    his   widow   contracts    a   second 

-mimage.    The  widow  formerly   had  received    some  jewels   from  her 

parents,  aiid  her  second  husband  chastised  her  for  adultery  and   divorc 

cd  her.    In  this  case,  is  the  husband  legally   copjpotent.  to  ^imniiil]c.hi8 

92 
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II.  And  moreover,  the  assigning,  in  the  following  text,  of  the  fifth 
place,  in  the  order  of  succession,  to  the  estate  of  one,  who  died 
without  male  issue,  would  be  contradicted  •  "  The  wife,  and  the 
dauorhters,  also  :  both  parents,  brothers  like-wise,  and  their  sons, 
&c." — The  exposition  of  this,  is  thus:  If  the  brother's  son,  though 
unadopted,  bear  filial  relation  (to  his  uncle,)  the  enumeration  of  the 
brother's  son,  on  account  of  his  wanting  such  relation,  in  the  fifth 
place,  in  the  order  of  succession  to  one  dying  without  male  issue, 
would  be  contradicted.  The  same  also  must  be  understood,  in  res- 
pect to  the  ri^ht  in  gradation,  to  perform  the  obsequies,  as  declared 
in  this  and  other  texts,  •*  The  son,  the  son  of  a  son,  tkesonofa 
grandson  :  like  the^e,  the  offspring  of  a  brother,  or,  that  of  a  Sapinda 
also,  are  born,  oh  king !  capable  of  performing  obsequie45.*' — D.  Mim. 
Sect.  II.  §  59,  60. 

III.  Morover  in  the  case,  where,  of  ten  whole  brothers,  five  have 
each  ten  sons,  and  five  are  wholly  destitute  of  male  issue,  it  would 
follow  that  the  five  brothers  destitute  of  male  issue  would  have  each 
fifty  sons ;  and  it  would  also  result  that  the  fifty  sons  would  sever- 
ally have  ten  fathers  ;  thus,  there  would  be  a  great  absurdity. — Nor 
would  an  intended  consequence  thus  result :  for,  in  the  passage  ("  a 
Substitute  for  a  son  must  be  adopted,")  unity,  ascribed  to  the  object  to 
be  adopted,  is  of  definite  import :  and  the  singular  number,  used 
in  the  following  passage,  to  express  severally,  both  the  male  issue,  and 
the  father  of  the  same,  would  be  contradicted.  '^  If  one,  among 
brothers  of  the  whole  blood,  be  possessed  of  male  issue,  Manu  pro- 
nounces that  they  all  are  fathers  of  the  same  by  means  of  that  son.'' — 
D.  Mim,  Sect.  II.  §  64,  65. 

IV.  Neither  must  it  be  alleged  that,  because  the  plurality  of 
brother's  sons  is  mentioned  in  this  passage  (^^  those  who  are  fathers 
of  male  issue,  by  means  of  their  own  sons,  and  those  of  brothers, 
are  completely  saved,")  many  brothtr's  sons,  even  though  unadop- 
ted, may  be  sons  of  one  person  :  for,  from  occurring  in  respect- 
ful modes  of  expression,  in  which,  by  popular  acceptation,  the  plural 
number  is  used,  it  has  an  indefinite  import:  also,  the  injunctive 
precept  proposed,  being  accomplished  in  our  opinion  by  means  of 
one  only,  the  propounding  many  would  be  contrary  to  sense  and 
law.— /iW.  Sect.  II.  §  66. 
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Vyavastha'^  '*^^*     "^^^  substitute  for  a  son  is  also  necessary 
for  a  woman,  to  present  to  her  (when  dead)  the 
oblations  of  food  and  libations  of  water,  to   perform  the  other 
rites  for  her,  and  to  deliver  her  from  the  hell  (called)  'put.'** 


Vyavastha''. 


496.     She  cannot,  however,  adopt  a  son  with- 
out her  husband's   assent .f 


-n  She  being  in  this  act  entirely  dependent  on  her  hus- 

band and  the  adoption  being  made  not  only   for  her- 
self but  also  for  the  benefit  of  him.  J 

Bat  if  her  husband,  though  a  sonless  man,  do  not  himself  adopt  a 
son,  nor  authorise  her  to  adopt  one,  then  the  only  means  left  her  for  her 
spiritual  welfare  is  to  devote  herself  after  his  death  to  pious   austerity. 

^497.  A  woman  must  not,  however,  adopt  a  son 
vyavastna  .  ^yj^jjg  there  exists  a  son  of  her  rival  wife  :  such 
adoption,  if  made,  is  invalid. 

*  This  necessity  can  be  superseded,  in  case  she,  when  a  widow,  devote  herself  to 
pious  austerity  ;  but  for  k  son-less  woman  dying  during  coverture,  there  is  no  alter- 
native.— See  ante  J  p.  737. 

1*  In  MUhilct,  however,  a  woman  can  adopt,  in  her  own  right  and  for  her  own  sake, 
a  son  in  the  Ktitrima  form  ;  but  such  adoption  is  not  provided  for  by  the  law  as  current 
in  Bengal, 

X  The  rifljht  of  adoption,  where  it  exists,  is,  as  between  husband  and  wife,  absolute 
in  the  husband,  though  adoption  having  taken  place,  the  adopted  becomes  the  son  of  both, 
and  as  such,  is  capable  of  performing  funeral  rites  to  the  one  as  well  as  to  the  other.  — 
Str.  H.  L.  Vol.  I.  pp.  66,  67. 

Mr.  Sutherland,  in  his  Synopsis,  says ;  "  The  same  reason,  which  imposes  the  ne- 
cessity of  adoption  on  a  man,  not  equally  applying  to  a  woman,  the  latter  (at  least  such 
seems  to  be  the  more  accurate  and  prevailing  doctrine)  is  incnpable  in  her  own  right  of 
adoption,  though  it  is  admitted  that,  by  his  sanction,  she  may  affiliate  on  the  part  of  her 
hiiiiband  a  son  who  would  necessarily  be  finally  related  to  herself." — The  first  part  of 
this  remnrk,  namely,  the  same  reason  which  imposes  the  necessity  of  adoption  on  a  mnn, 
doe8  not  equally  apply  to  a  woman, — does  not  appear  to  be  quite  correct,  inasmuch  as 
the  inequality  alluded  to  by  him  is  not  in  respect  of  the  necessity  for  adoption,  (which  is 
the  same  for  both,  see  ante,  p.  337)  but  in  respect  of  the  power  to  adopt,  the  husband  being 
able  to  adopt  a  son  without  his  wife's  assent,  even  against  her  will,  and  the  wife  being 
entirely  dependent  on  him  in  this  matter.  As  to  the  means  of  devoting  to  pious  nuste- 
rity,  it  is  available  not  only  to  a  widowed  woman,  but  also  to  a  man  unmarried,  married, 
or  widower.— See  antey  pp.  736  and  737, 
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P  For  she  being  the  mother  of  a  son   by  means   of  the 

sou  of  her  co-wife,  the  substitute  for  a  son  is  unneces- 
sary, and  unlawful. — Sec  ante^  p.  737. 

.       -        ..  I.  The  affiliation  of  a  son,   by   a  woman   proceeding 

^ '  legally,  with  the  sanction  of  her  husband,  to  constitute 
for  him  male  issue,  only  takes  place  where  no  son  of  that  person  may 
exist.  But,  if  he  have  any,  although  she  may  be  destitute  of  the  same, 
such  adoption  does  not  obtain ;  for,  to  pr  oceed  therein,  would  be  un- 
productive of  the  object. — D.  Ch.  Sect,  I  §  24. 

TI.  In  that  case,  she  would  not  be  exempted  from  exclusion  from 
heaven.  In  anticipation  of  this  objection,  the  two  texts  of  Manu  and 
Vhihaspati,  by  propounding  the  existence  of  filial  relation,  in  the  son 
of  a  rival  wife,  (to  his  step-mother,)  provide  for  her  exemption  from 
exclusion  from  heaven  and  the  performance  of  her  funeral  obsequies  ; 
for,  except  the  offspring  of  her  husband,  she  can  have  no  other.  Since 
(a  wife)  can  have  no  offspring^  but  the  issue  of  her  husband,  the  son 
in  (jucstiou  even,  preserves  her  lineage.  Therefore,  where  the  son  of 
a  rival  wife  exists,  as  the  whole  benefits  even  of  a  son  is  attained,  no 
affiliation,  (l)y  the  step-mother,  of  him  or  another,)  as  a  son  given, 
iaid  so  forth,  takes  place. — D.  Ch.  Sect.  I.  §  25,  :2G. 

lu  short. — 

^   498.     Every    person    to   whom  no   ourasa  son 
^  *  has  been  boni,  or  is  not  to  be   born,    or  being 

born  has  died  without  male  issue^  is  under  the  necessity  of  adopt- 
ing a  substitute  for  such  son.* 

Vyavastha'^  499.    The  substitute  was  of  eleven  descriptions 

There  being  goucrally  twelve  descriptions  of  sons  including  the  ourasa. 


*  .SVe  ante,  pp.  734—737,  aud  the  setJiiou  next  following:. 
Marriaj^e  is  to  l»e  conlractf^d  iu  onlor  to  have  a  son,  and  a  sou  is  required  to  perform 
thfi  obsequies;  so  marriage  failing  in  thi-j  most  important  oUjoct,  (viz.)  the  produrtioD  of  An 
ournm  son,  <  i.  e.  a  son  begotten  by  the  man  himself  in  lawful  wedlock,)  or  in  the  evcnl  of 
a  man  not  being  married,  or  losini^  his  wifo  before  b<>^'ofti^g  a  son,  recourse  Ls  uccessarily 
liad  to  the  adoption  of  an  artificial  son  substituted  for  the  ourasa,  in  order  that  ohsequics 
mi  ght  not  go  unperformed,  and  the  celcslial  bli^^  b-.-  forfeited.— See  Str.  H.  L.  Vol  I. 
pp.  62  &  05. 
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They  are  described  as  follows: — 1.  ''  The  legitimate  son  of  the  hotly  i^j 
one  who  is  produced  by  a  lawful  wife;  2.  the  son  of  an  appointed 
daughter  is  equal  to  him  ;  3.  the  son  of  the  (soily  or)  wife  is  one  begotten 
on  her  by  an  appointed  kinsman  sprung  from  the  same  original  stock 
(with  her  husband^)  or  by  another  person  duly  authorised ;  4.  a  male 
child,  secretly  brought-forth  (by  a  married  woman)  in  the  mansion  (of 
herlord^)is  considered  as  a  son  of  concealed  birth;  5.  tlie  Kdnina^ 
or  son  born  of  a  young  woman  unmarried^  is  considered  as  the  son  of  bis 
maternal  grandfather  -,  ^.  a  son  of  the  twice  married  is  on«  born  of  a 
woman  (by  a  second  marriage)  whether  she  be  at  the  time  of  this 
marriage  deflowered  or  not  \  7,  a  son  gitjen  is  one  who  is  made  a  gift  of 
by  his  father  or  mother;  8.  the  son  bought  is  one  sold  by  his  parents  ; 
9.  a  son  matle  is  one  (born  of  other  parents  and)  adopted  by  a  man  for 
himself;  10.  a  son  self-given  \^  lae  yi\\o  gives  himself  to  another;  U. 
a  son  of  a  pregnant  bride  is  one  accepted  while  yet  in  the  womb  of  the 
bride;  12.  a  deserted  son.*' ^ — Jaunyavalkya. 

Manu  also  enumerates  twelve  sons,  including  the  legitimately  be- 
gotten one  {ourasn,)  but  in  some  respects  he  differs  from  Jagnyaval- 
KYA.  His  enumeration  is  as  follows: — 1.  "The  son  beg^otten  by  a 
man  himself  (in  lawful  wedlock);  2.  the  son  of  his  wife  (begotten  in 
the  manner  described);  3.  a  sou  given  (to  him);  4.  a  son  made  (or 
adopted);  5.  a  son  of  cencealed  birth  (or  whose  real  father  cannot  be 
known,)  and  6.  a  son,  rejected  (by  his  natural  parents,)  are  the  six 
kinsmen  and  heirs ;  7.  the  son  of  a  young  woman  (unmarried);  8.  the 
son  of  a  pregnant  bride;  9.  a  son  bought;  10.  a  son  by  a  twice 
married  woman  ;  11.  a  son  self-given;  and  li?.  a  son  by  a  shudrd,f  are 
six  kinsmen,  but  not  heirs  (to  collaterals. )t'*  "  Sages  declare  these 
eleven  sons, — the  son  of  the  wife  and  the  rest, — as  specified,  to  be  sub- 
stitutes for  the  legitimate  sou  of  the  body,  for  the  sake  of  preventing  a 
failure  of  obsequies.' 'J 

The  twelve  sons  enumerated  by  Manu  are  really  thirteen  in  num- 
ber, as  said  by  Vrihaspati  : — ^^  Of  the  thirteeu  sons  who  have  beea 
enumerated  by  Manu,  in  their  order,  the   legitimate  son  and  appointed 

•     MU(£k8hara,  Ch.  I.  Stct.    U.  §  I.    Coleb,   Dig.   Vol.   III.   pp.160,  210.  224,   2)6i 
241,  273,  276,  276,  278.  it  279. 

t  Ck,  IX.  V.  159  &  160.        t    i>'  Mia.  Sici.  i.  §  38.  ^'•i  Maku.  Ch.  IX.  v.  186. 
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daughter  are  the  cause  of  lineage.  As  oil  is  substituted  by  the  virtu- 
ous for  liquid  butter,  s9  are  eleven  sons  by  adoption,  substituted  for  the 
legitimate  son  and  appointed  daughter/' — D.  Ch.  Sect.  I.  §  8. 

It  appears  that  the  twelve  sons  enumerated  by  Manu  have  been  rec- 
koned as  thirteen,  by  enumerating  the  appointed  daughter  as  distinct 
from  the  legitimate  son  of  the  body,  which  two  have  been  reckoned  by 
Manu  to  be  one  and  the  same  in  effect,  and  expressed  by  the  term 
'  ourasa:  (See  Manu,  Ch.  IX.  vs.  130,  132,  133.) 

According  to  the  calculation  of  some  authorities,  the  number  of  sons 
including  the  ourasa,  is  extended  even  to  fifteen,  as  in  the  foUowinf^ 
text  of  law  quoted  in  the  Dattaka-miminsa  : — 1.  "The  legitimate 
son,  2.  the  appointed  daughter,  3.  the  son  begotten  on  another's  wife, 
4.  the  son  of  the  wife,  5.  the  son  of  an  appointed  daughter,  6.  the  son 
of  a  twice  married  woman,  7.  the  damsel's  son,  8.  the  son  received  with 
(in  the  womb  of)  a  prej^nant  bride,  9.  the  son  of  hidden  origin,  10.  the 
son  given,  II.  the  son  purchased,  12.  the  son  self-given,  18.  the  son 
made,  14.  deserted  son,  and  15.  one  born  of  a  woman  of  unknown 
caste, — are  the  fifteen  sons  of  a  man.''  (Sect.  II,  §  57.) 

These  plus  the  son  of  a  Shudra  amount  to  sixteen.  But  the  appoint- 
ed daughter  and  the  son  of  an  appointed  daughter  being  reckoned  to 
be  one,  and  the  sou  begotten  on  another's  wife  and  the  son  of  the  wile 
being  assumed  to  be  one,  and  the  son  of  a  Shudra  woman,  and  the  one 
born  of  an  unknown  caste,  being  omitted,  sons  are  principally  enumerated 
to  be  twelve,*  as  specified  by  Jagnyavalkya. — See  the  preceding  page. 

•  Out  of  the  ten  liHts,  exhibited  in  the  Digefit,  the  authors  of  three  only,  beaides  Mano 
inchuled  the  Slutudra  ( the  son  of  a  Sh^rd  woman,  married  or  nnmarried,  by  any  other 
than  a  Shfidra  father)  as  one  of  the  twelve  legal  sons.  These  are  Vishnu,  Sha!IKHa,  and 
LiKiiTTA.  with  thcJ5ra/tX()-/>»irfltiii;— ViSHtiu,  and  the  K(£Uk(i'purinn  together  with  Manl% 
omitting  the  PiUrikcC-piUirti,  as  being  identified  with  the  son  bom  in  wedlock,  which 
Shankha  wad  LiEHiTA  admit:  the  latter  omitting  the  kritrima^  or  son  made,  as  included  (it 
may  be  )  in  the  Datfaka,  or  son  given, 

Vrsnjsu  as  woll  as  Manci  makes  the  son  of  a  SAtfr/roT  woman  the  twelveth,  calline  him 
,  n  son  any  how  produced  incirularly/  He  is  said  by  Manu  to  be  begotten  through  lust  on 
ShUdri  woman,  married  or  uninarriod,  by  a  man  of  the  priestly  class. — So  that,  however 
competent  to  confer  some  benefits  on  his  putative  father,  he  was  even  degraded  as  a  corp« 
though  alive,  and  thence  (in  law)  called  "  a  living  corpse/'  It  is  for  tlicse  reasons  that, 
he  is  not  reckoned  as  a  son  by  the  other  legislators.  See  M.\T^r,  Ch.  III.  r*.  15,  IG.  Ch, 
IX,  V.  178.  Seeal^o  Colcb.  Dig.  Vol.  III.  pp.  117,  119,  144,  233,  284.  and  Str,  H.  L.  Vol. 
II.  pp.  184, 186. 


VYAVASTHA^-DARPANA.  747 

The  author  of  the  Dattaka-miminsd  has  in  the  following  words 
concluded  the  number  of  the  sons  to  be  twelve :  ''  It  is  established 
that  there  is  no  contradiction  of  the  number  twelve :  for  the  several 
enumerations  in  each  authority  are  consistent ;  since,  in  some,  parti- 
cular sons  are  implied,  and  in  others,  expressd.'^ — Sect.  2,  §    58. 

On  fulure  of  the  legitimate  son,  the  son  of  the  wife  and  the  rest 
(as  aforesaid)  are  ordained,  to  be  an  eleven-fold  substitute.  (D.  Mim^ 
Sect.  I.  §  52.)  '^  On  ftiilure  of  the  first  respectively,  invest  the  next 
with  filial  rights.''  (Jfo/iAa./wraiw.)— See  Coleb.  Dig.  Vol.  III.  p.  155. 

Nevertheless, — 

Vvavastha^  ^^^'    Of  the  several  sons, — the  son  of  the  wife 
and  the  rest, — only  the  Dattaka  (the  son  given) 
can  at  present  be  made  a  substitute  for  the  ourasa  son.     (See 
the  notes  below,  and  the  note  at  page  14.) 

A  '••Vi  •'Kr  ^'  ^^  these,  however,  in  the  present  age,  all  are  not 
^ '  recognised.  For  a  text  recites  : — ^*  Sons  of  many 
descriptions,  who  were  made  by  ancient  saints,  cannot  now  be  adopt- 
ed by  men, — by  reason  of  their  deficiency  of  power  ;"♦  and  against 
those,  other  than  the  son  given,  being  substitutes,  there  is  a  prohibi- 
tion, in  a  passage  of  law,  wherein,  after  having  been  premised,  — *'  The 
adoption,  as  sons  of  those  other  than  the  legitimate  son,  and  son  giv- 
en,"— it  is  subjoined, — *^  These  rules,  sages  pronounce  to  be  avoided 
in  the  Kali  age."*— D.  Ch.  Sect.  I.  and  9. 


The  author  of  tho  Datta/mmtmcCusti'  my» :  "  The  term  '  given*  is  inclusire  also  of  tha 
soot  made  (  Ari/rima  )  on  account  of  a  text  of  ParXsara,  on  the 'occasion  of  treating  on 
the  1a#  of  the  kali  ago,  which  oxpressea,  '  The  son  of  the  body  (  onrtua, )  the  son  of  the  wife* 
also  the  son  given,  the  son  mude,  &c.'*  (D.  Mi'm,  Sect.  I.  §  65.)  The  adoption  of  a  son 
in  the  ftrifrima  form  is  however  current  in  ilfiVAi/o^  not  in  Bengal :  the  adoption  in  that 
form  has  not  been  recognised  or  legalised  in  the  Dattaka  Chandrihet  and  the  other  leading 
authorities  of  this  country. 

•  Mr.  Sutherland,  in  Note  No,  I.  to  hia  Synopsis,  says :  "On  the  subject  of  son,  to  bo 
affiliated  in  the  present  age,  tho  two  texts  of  law  quoted  iti  D.  Ch.  Sect.  I.  j  9,  are  usually 
cited.  The  term  'son  ^ven,'  occurin<^  in  the  latter,  is  explained  in  tho  Vt/avakdra 
McCdhava,  Mid  other  works,  as  likewise  denotiu'^  the 'son  made.' — The  puUrik^ puttra 
«loe9  not  appear  to  be  regar(le<l  as  a  subsidiary  son,  and  it  is  not  unreasonable  to  infer,  that 
tlio  affiliation  of  such  son,  would  bo  valid  iu  tho  preaent  ago.  The  term  '  ouraaa  or  legiti- 
mate son,  occnrring  in  the  text  noticed,  might  consistently  be  construed  as  also  indicatory 
of  the  piUlriktCputtra,    This  term   is   iia«:d   to  denote  a   davghtcr  appointed  to  be  a  sob. 
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A  flir\tnffr  ^^'  "  ^^ns  of  many  descriptions  who  are  made  by 
^ '  aneient  saints^  tannot  now  be  adopted  by  men,  by 
reason  of  their  deficiency  of  power,  &c.'' — On  account  of  this  text  of 
Vrihaspati,  and  because  in  this  passage,  ( '^  There  is  no  adoption,  as 
soTis,  of  those,  other  than  the  son  given  and  legitimate  son,  ^.'^) 
other  sons  are  forbidden  by  Sounaka,  in  the  Kali  or  present  age ; 
amoncjst  the  sons,  however,  (who  have  been  mentioned,)  the  son  giv- 
en and  the  legitimate  son  only,  are  admitted. — D.  Mim,  Sect.  I.  §  64. 


the  one  appointed  to  raiso  up  (male)  issue,  and  the  son  of  either.  JcCgnya-ffolkya,  de- 
dares  the  puitrika-piUtra  to  be  equal  to  the  real  lejritimatc  son,  and  Manu  propounds  that 
there  is  no  difference  between  a  son  and  an  appointed  daughter,  and  a  son's  son  and  the 
son  of  such  daaghter. — On  this  it  is  to  be  remarked,  that  the  son  given  (  datiaka  )  and 
the  son  made  (kritrimn. )  having  been  differently  enumerated  hy  Manu,  jXairrATAi.KTA, 
and  almost  all  the  rest  of  legislators,  the  term  datiaka  cannot  consistently  be  taken  to 
comprehend  also  the  son  made,  as  in  that  case  the  separate  use  of  the  term  kriirima  woald 
be  quite  useless  and  unmeaninn;.  Add  to  this,  the  Datiaka  chandrikd,  which  is  of  paramonnt 
authority  in  Bengal,  after  reciting  the  texts  which  enumerate  che  son  made  separately  from 
the  son  given,  prohibits  the  adoption  of  any  description  of  sons  except  the  son  given.  As 
to  the  punrik(£puUra,  that  description  of  son  is  concluded  to  have  been  prohibited  with 
the  other  sons,  she  being  included  amongst  them  by  JXojfYAVALKTA  and  the  rest.  Thus 
Jagan-nalha,  citing  JtmilavcChana  says  :  '  Introdncting  the  appointed  daaghter  into  this  dis- 
quisition Jtm^to-vaTAatta  had  variously  discussed  the  subject.  Since  the  appofotment  of  a 
daughter  (to  raise  up,  issue  for  her  father)  is  now  forbidden,  the  argument  ia  not  here  in- 
serted for  fear  of  unneccfisarily  enlarging  the  book.**  (Coleb.  Dig.  Vol.  IIL  pp.  493,494.) — 
But  even  if  the  putt rikd -pa  lira  he  not  reckoned  as  one  of  the  eleven  snbsidiary  sons,  stiil 
the  appointment  of  a  daughter  as  puttrikcC-puttra  is  repugnant  to  the  immemorial  custom 
of  this  age,  which  itself  is  transcendent  law  and  supersedes  the  general  maxims  of  the  law. 
Thu.««  it  is  to  he  concluded  that  neither  the  Kritrima,  nor  the  puttriktC-puttra^  nor  any  of 
the  other  de<;rriptions  of  sons,  except  the  ourasa  and  dattakoj  are  at  present  lawful  and 
current,  at  least  in  Bengal. 

The  observations  of  Sir  Thomas  Strange  and  Sir  William  Macnaghten  regarding  the 
point  in  question  are  more  accurate  and  clear.  They  are  as  follows  : — "  And  now,  these  two 
the  son  by  birth,  emphatically  so  called,  {nuraMa,^  and  {datiaka^)  the  son  hy  adoption,  mean- 
ing always  the  son  given,  arc  generally  speaking,  the  only  subsisting  ones  allowed  to  be  cap- 
ahle  of  answering  the  purpose  of  son;  the  rest,  and  nil  concerning  them,  Ijeing  parts  of 
ancient  law,  understood  to  have  been  abrogated,  as  the  causes  arose,  at  the  beginning  of 
the  present,  the  A'a/i  age. "—Str.  H,  L.  Vol.  I.  p,  63. 

In  the  present  age,  two,  or  at  the  most  three,  forms  of  adoption  only  arc  allowed, 
in  these  provinces  ;  and  the  datiaka,  or  sou  given,  and  the  kritrima,  or  son  made,  arc  the 
most  common.  The  latter  form  obtains  only  in  the  province  of  Milhila.  In  strictnen 
perhaps,  adoption  in  this  form  should  be  held  to  be  abrogated,  as  the  affiliation  of  any 
but  a  son  legally  begotten,  or  given  in  adoption,  is  declared  obsolete  in  the  present  age  : 
but  agreeably  to  a  text  of  Vrihaspati,  immemorial  usage  legalises  any  practice. — Macn. 
H.  L.  Vol,  I.  p.  65. 
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SECTION.— III. 

ON  THE  SUBSTITUTE  FOR  THE  OURASA  DAUGHTER. 

^  501.     In  default    of  an  owra^a  daughter,  the 
yavas  na  .  g^^jQptiQn  Qf  ^  subsidiary  daughter,  as  substitute 
for  her,  appears  to  have  been  provided  by  the  law. 

^     . ,        . .         I.    It  is  thus  deduced  by  the  author  of  the  Daltaka- 
AUtnoniy.    ^^^^^^  .  ,<  ^^  ^^  ^j^^  ^^f^^^  ^f  ^j^^  legitimate  son, 

so  on  defect  of  a  legitimate  daughter  likewise,    daughters  of  the  wife, 
and  the  rest,  are  substitutes.'^ — Z).  Mim.  Sect,  VII.  §  1. 

II.  Therefore,  should  no  issue  {santati,)  such  as  is  contemplated  in 
the  passage  following,  be  produced^  descent  to  a  region  of  horror  is  or- 
dained.— *'  Not  having  read  the  vedas,  not  having  produced  issue^  (a,) 
and  not  having  performed  the  various  sacrificesj  a  regenerate  man, 
desiring  absorption,  falls  into  a  region  of  horror .'' — Ibid.  §  3. 

III.  (a)  What  proIoi%s  lineage,  is  saniali  (issue,  )  a  synonyme  of 
'  prajff  (offspring.) — Thus  is  explained  the  word  ^  opa/jra^  (offspring) 
oocuring  in  the  passage  subjoined :  on  account  of  a  text  of  YXsbla.  which 
expresses, — '  apatyam'  (offspring)  that  is,  from  whom  there  is  exemption 
from  falUng  into  hell  {apatana  :)  or  through  whom  one  falls  not 
{apataii)  into  hell :  ''  For  the  sake  of  offspring  [apatya)  were  women 
created  :  woman  is  the  soil :  men,  the  sowers  of  the  sieed.''  And  this 
passage  of  the  Kosha  or  vocabulary  of  Amara : — '^  The  synonymes 
signifying  *  son'  are, — 64fnyah,  tanayah,  sunuh,  imtah,  puttra :  all  these 
terms,  in  the  feminine,  signify  a  daughter.  The  terms  *  apaiyam'  and 
*  iokanC  apply   to   the   two  sexes. — See  Ibid,  §  4  &  5. 

IV.  *^  Here,  '  PumirC  (male)  is  purumdn  (comprehending  much ;) 
or  its  etymon  is  the  root  puns  (to  cover,  daub,  &c.'')  Although 
by  this  passage  from  Yiska,  the  word  *  puns  '  (male)  signifies  one 
knowing  much  ; — still  from  this  part  of  his  passage,  in  question, — "  or 
its  etymon,  is  the  root  puns  (to  cover,  &c.'') — it  must  be  interpreted, 
as  signifying  persons  both  male  and  female,  possessing  the  procreative 
faculty.— /Wrf.  §  6. 

V.  Accordingly,  Yiska  has  shown  by  the  following  passage,  that 
the  term  puttra^  there  occuring,  signifies  children  of  both  sexes  {mithuna.) 
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That  children  male  and  female  {tnUAuna)  are  heirs^  is  declared  by 
these  two  stanzas. — ''  From  my  seyeral  limbs,  thoa  art  distilled ;  from 
my  heart,  thou  art  produced.  Thou  art  indeed  self,  but  denomin- 
ated son  {puttra :)  may  thou  live  a  hundred  years/'  Man0,  desoend- 
ant  from  the  self-existent,  hath  declared  at  the  commencement  of 
the  world: — "without  distinction,  that  wealth  is  that  of  children 
{puttrdndm,)  male  and  female  (mithuna,)  It  must  not  be  alleged,  that 
the  term  'mithuna,^  in  the  above  passage,  intends  the  son  and  daughter- 
in-law  ;  for  the  text, — "  Prom  my  several  limbs,  thou  art  distilled,  Skc.'* 
would  be  impertinent. — Ibid.  §  7,  8. 

VI.  As  for  the  term  ^  puttra^  (son)  used  in  this,  and  similar  texts : 
*^  Heaven  awaits  not  one  destitute  of  a  son  {puttra ;)  that  also  even 
signifies  both  sexes.  For  it  is  declared  by  PdtUni,  in  the  following 
rule,  to  be  a  complex  expression  (formed  by  the  rejection  of  one 
term,  and  retention  of  the  other)  denoting  son  and  daughter.  ''The 
expression  ^  bhritri  (brother)  and  ^  puttra^  (son,)  are  severally  inclusive 
of  sister  and  daughter. — Ibid.  §  9. 

VII.  Accordingly  it  is  said, — *'  Equal  to  him  is  the  jnthika-ntia, 
t)r  daughter  appointed  to  be  son ;'' — and  ''  As  a  son,  so  does  the 
daughter  of  a  man  proceed  from  his  several  limbs ;'' — and,  '^  If  by 
inauspiciousnesa  of  the  destiny,  a  daughter  should  not  be  born ;  then 
that  must  be  propitiated  by  the  observance  of  rites,  such  as  repasts  in 
honor  of  the  deceased,  on  the  first  day  of  the  dark  fortnight,  in  the 
«ame  manner  as  the  destiny  for  a  son,  by  the  funeral  repasts,  and 
the  like,  on   the  fourth  day   of  the  same. — Ibid.  §  II. 

VIII.  Therefore,  in  the  same  manner,  as  the  son,  by  reason  of  being 
the  means  of  procuring  heaven,  as  the  agent  in  the  performance  of  the 
funeral  repast,  and  so  forth,  is  principal;  the  daughter  also,  the 
same,  by  reason  of  being  the  means  of  accomplishing  the  precept, 
enjoining  gift,  the  funeral  repast,  and  so  forth ;  in  defect  of  her,  a 
substitute  is  proper. — Ibid.  §  16. 

IX.  *  DuhiU^  (a  daughter)— that  is  ^  du-rahiti,*  or  *  dure-hiid,^  one 
remotely  benefiting;  (derived)  like  ^  dogdhd'  (  a  milker.")  By  this 
analysis  Yiska  shews,  that  the  daughter  benefits  her  father,  by  means 
of  her  son  also. — Manu  likewise  :  "  Now  between  the  sons   of  his  son, 
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and  of  his  daughter,  there  subsists  in  this  world  no  diiference :  for 
even  the  son  of  a  daughter  delivers  him  in  the  next,  like  the  son  of 
liis  son/'  And  in  the  Maha-hhiraia  this  speech  of  Gandh&ri  :  "  This 
one  daughter  born  after  one  hundred  sons,  shall  be  mature.  Hence^  I 
shall  obtain  worlds  acquired  by  a  daughter's  son, — This  is  my  persua- 
sion.''—D.  Mim.  Sect.  VI1,§  17. 

Consequently,  on  failure  of  the  real  legitimate  daughter,  for  the 
sake  of  obtaining  the  heaven  procured  by  the  daughter's  son,  the 
constituting  of  even  the  Kshetra-ja  and  other  adopted  daughters  as 
substitutes  is  established. — Ibid,  §  18. 

Instances  indicating  the  substitute  for  a  daughter,  are  found  in 
the  Purdnas. — 

Amongst  these,  the  recital  to  Dasha-ratha,  by  Su-manira,  of  the  pro- 
phecy by  Sanat-kumdra,  in  the  Bila-kdnda  of  the  Ramdyana,  is  an 
indication  of  a  daughter  given. — *^  In  the  race  of  Ikshwaku,  one  very 
merctorious  shall  be  born,  by  name,  the  warrior  Dasha-raiha :  illus- 
trious and  constant  in  truth. — Great  freindship  shall  subsist  between 
him  and  magnanimous  king  of  Anga ;  and  he  shall  possess  a  daughter 
of  exalted  destiny,  of  the  name  of  Sdntd,  But  the  king  of  Anga  (call- 
ed Loma-pafla)  will  be  destitute  of  issue. — That  monarch  shall  intreat 
the  king  Dastha-ratha  thus  : — '  I  am  destitute  of  offspring;  oh  !  versed 
in  morality,  let  this  girl  Sinta^  of  excessive  beauty,  with  open  heart, 
he  given  me,  for  the  sake  of  offspring.' — Then,  that  Rajd  Dasha-ratha, 
deliberating  in  his  mind,  shall  give  the  girl  Sdntd  to  the  sovereign  of 
Anga.  That  king  having  taken  the  damsel,  (his  desires  being  fulfill- 
ed,) with  gladness  of  heart,  will  quickly  go  to  his  capital. — That 
potentate  shall  bestow  the  damsel  on  Rishyasringa^^'  &c.  There  also 
is  this  address  of  Dasha-ratha  to  Loma-pdda,  "  Let  your  daughter  Santd 
O !  warrior  king,  go  with  her  husband  to  my  city — an  affair  of  impor- 
tance has  arisen."  There  is  likewise  the  address  of  Loma-pida  to 
Rishya-sringa  : — "  This  king  Dasha-ratha  is  my  amiable  beloved  friend. 
For  the  sake  of  offspring  for  me,  this  beautiful  girl  was  given  by  him 
to  me  who  demanded  her  :  O,  Brahman,  Sdntd  is  most  dear  to  me  ; 
as  myself,  oh  !  sage,  he,  this  king,  is   thy  father-in-law."— Wirf.  §'30. 

In  these  questions,  from  the  expressions, — "  let  be  given," — "  shall 
be  given,"—"  having  taken,"— and  "  given," — a  rule  for  the  gift  is 
manifest.     So  it  being  premised,  (that  the  king  0f  Anga  will  be) '  des- 
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titute  of  issue/  it  follows,  from  the  conclasion  (of  his  prayer)  for 
the  sake  of  offspring,  that  the  daughter  given,  resembling  the  le- 
gitimate daughter,  is  a  subsitute   for    (male)   issue*. — Ibid.  §  31. 

An  indication  of  the  daughter  purchased,  is  found  in  the  Hemidri, 
from  the  Skanda  Purdna:  also  in  the  Linga  Purina. — D.  Mim. 
Sect.  VII.  §  32. 

An  indication  of  the  daughter  made,  is  found  in  the  Hari^bansha, 
where  the  offspring  of  Sura  are  enumerated*  Also  in  the  Padma 
Purdna,  in  the  part  treating  on  the  Bhouma-vrata,  or  fast  in  honor 
of  the  planet  Mars.— Ibid.  §  34,  36. 

An  indication  of  the  daughter  deserted  is  found  in  the  passage  of 
the  first  parban  of  the  Mahdbharata,  which  recites  the  conversation 
between  Dusmania  and  Shakuniala. — See  Ibid.  §  38. 

Indications  of  the  daughter  self-given  and  the  rest  must  be  search- 
ed for  in  the  Pur&nas. 

It  is  however  useless  to  treat  in  detail  of  the  substitution  of  the 
eleven  subsidiary  daughters  for  the  one  legitimately  begotten,  because 
the  affiliation  of  the  subsidiary  sons,  except  the  Dattaka  (the  son  gi- 
ven,) having  been  prohibited  in  the  Kali  (present)  age,  the  affiliation 
of  the  subsidiary  daughters,  except  the  Daitikd  (the  given  daughter,) 
has  a  fortiori  been  prohibited,  and  because  the  term  pultra  is  declared 
to  be  a  complex  expression  inclusive  of  the  sou   and   daughter. 

The  adoption  of  a  given  daughter  (Da//iA:a)  is  not  however  conso- 
nant with  the  usage  of  the  good,  even  though  not  prohibited  by  the 
law. — So  usage  alone  being  the  obstacle,  no  blame  would  attach  to 
the  adoption  of  a  daughter  in  the  Dattika  form  on  its  being  practised 
or  its  practice  being  sanctioned  by  the  sddhus*  since  the  ordinances 
of  the  sidhus^  are  equal  to  the  authority  with  the  vedas  ;  and  Manu 
has,  in  the  text  subjoined,  declared  the  practice  and  ordinances  of  the 
sidhus  to  be  one  of  the  four  descriptions  of  virtue  : — "  The  scripture, 
the  codes  of  law,  the  practice  (approved)    of  the   good,   and  the  satis- 

#  Sir  William  MacungUtcn  at  page  102,  Vol.  I.  of  his  work  on  the  Hindoo  Law.  say*  : 
*•  In  former  times,  it  was  the  practice  to  affiliate  daughters,  in  default  of  male  issue  ;  but 
the  practice  is  now  forbidden  ;"  and,  as  authority  thereof,  he  quotes  Colcbrook's  Note 
at  page  376  of  his  Digest,  Vol.  111.— That  note,  howcTer,  does  not  contain  any  prohibi- 
tion of  affiliating  daughters,  but  it  speaks  only  of  the  custom  of  this  country  to  adopt 
font  in  the  JDaitaka,  and  not  in  any  other,  form.  Thus  :  "  1b  Qimra,  sons  arc  only  adop- 
ted in  the  {Dattaka  )  form  discused  in  the  eighth  section," 
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faotioii  of  oiKi's  own  conscience,  the  wise  have   openly    doclared    virtue 
to  be  of  these  fonr  descriptions/'* — (Ch^  II.  v.  12.) 
Vvfi vftqthfi  ^   r>02.     Ill  the  present  age,  however,  the  adoption 
of  the  son  given  (Datiaka)  only,  ia,  for  the  house- 
holders, sanctioned  by  the  usage  of  the  good,  as  well  as  by  law^. 

^   503.     There  being  a  practice  amongst  the   de- 
yavas         .  ^.^|.ggg^  ^i^q   ^^^  ^^^  householders,    of  buying 

boys  and  maintaining  them  as  krita  (purchased)  sons   or  rather 
disciples,  the  latter  inherit  their  property. t 

*    Sto  ante,  pp.  14,  15,  Notes. 

•f-  Sir  William  Macna^hten  says  :  *'  I  have  laid  it  down  as  a  rule  that,  in  the  present 
•ge,  adoption  is  allowable  only  in  the  Dattaka,  Dir i/cC mushy cti/ana^  and  Kritrima  forms  ; 
but  I  find,  on  reference  to  the  Elements  of  Hindoo  Law,  that  a  question  was  agitated  as 
to  the  admissibility  of  the  Krita,  or  son  bought.  The  point  was  mach  canvassed,  and 
pave  rise  to  a  protr/icted  controversy  between  two  of  the  roost  eminent  scholars  of  the 
daj ;  and  there  is  a  case  in  the  Sudder  Dewanny  Adawlut  Reports,  (Vol  f.  p.  28,)  in 
which  the  claimant  was  alleged  to  be  of  the  PounarhhaKa  clasn  ;  and  in  which  in-  all  pro- 
bability the  claim  would  have  been  adjudged,  had  it  been  proved  to  be  customary  for  sons 
of  that  deseription  to  succeed.  Although,  therefore,  it  may  be  asserted  that,  general!/ 
/ipeaking,  there  are  only  three  species  of  adoption  allowahic  in  the  present  age,  yet  the 
rule  should  be  qualified  by  admitting  an  exception  in  favour  of  any  particular  usage  which 
may  be  proved  to  have  had  immemorial  existence.  Thus  it  appears  that  the  GoswdmU^ 
and  other  devotees  whr)  lead  a  life  of  celibscy,  buy  children  to  adopt  them  in  the  form  term- 
ed Krita,  or  sou  boup^ht  ;  and  that  the  practice  of  appointing  brothers  to  raise  up  male 
issue  to  the  deceased,  impotent,  or  even  absent  husband:;,  still  prevails  in  Oriuna.  (Note 
to  Oi^.  Vol.  III.  p.  276.)  The  son  so  produced  is  termed  Kshttraja,  or  son  of  the  wife  ; 
and  doubtless  these,  several  sorts  of  subsidary  sons  should  be  held  entitled  to  the  patri- 
mony of  their  adopting  fathers,  in  places  where  lex  hcl  would  justify  the  aSlliatiua  (  See 
Note  to  3.  D.  A.  R.  Vol.  II.  p.  175.  )— Macn.  H.  L.  Vol.  I.  pp.  101,  X02. 

Here  it  should  be  remarked  that  the  claimant  in  the  above  mentioned  cause  was  alleged 
to  be  illegitimate,  not  poiinarbhava,  and  there  is  much  difference  between  these  two.  Be 
that  as  it  may,  both  of  ihc-m,  as  well  as  any  other  dc.<^cription  of  sons,  would  be  valid 
if  an  immemoriul  custom  of  tliat  kind  hare  prevailed.  As  to  the  mention  of  tho  Gomwol- 
mu  aud  other  devotees  buying  boys,  it  is  to  be  remarked  that  they  indeed  buy  boys  and 
maintain  them  as  sons  or  rather  disciples,  but  nevertheless  they  do  not  adopt  them,  ac- 
cording to  the  law,  as  sons  bouphf.—  Such  maintained  sons  becomn  their  heirs  merely  ac- 
cording to  custom,  Mr.  Colcbrooii.c'.^  observatiou  ou  this  subject  as  contained  the  Kle, 
mcuts  of  Hindoo  r.aw  (pn^e  lOS,  Vol.  II,)  appears,  therefore,  to  be  quite  corieci.  It  is 
;is  follows  :— **0u  this  side  of  India,  adoption  by  purchase  is  obf^olete,  and  considered  tt» 
have  been  prohibited  in  iho  ju-eMcnt  sinful  age  of  the  world:  the  only  practice  uualogoui 
to  it  IS  the  purchase  of  children«by  Goswamd  or  Gowiecns,  Santu;ii.;fj,  aud  other  professed 
ascetics,  for  initiation  into  their  order  of  devotion,  tho  diseiplc  be 'OTuiug  the  heir  of  tlie 
master.  This  however  is  not  adoptieu,  bnt  a  practice  greunded  on  other  pr«>t'i«9itiiis  of  tht 
Biuduo  law,  i\u<l  OL  ih«?  pculiar  customs  vf  tho  meadtctnt  tribea. 

93 
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SECTION  IV. 

WHO  CAJr,  AND  WHO  CANNOT.  ADOPT  A  SON. 

VvavAsthA^   ^^^'     ^^^  ^"^y  ^  married  man  with  or  Hnthout 
a  wife,  being  destitute  of  a  son,  and(in  the  male 
line,)  grandson,  and  son's  grandson  capable   of  performing  the 
exequial  rites,  but  also  an  unmarried  man,  can  adopt  a  son.* 

A     th       'txr     '^^^  Daitaka-mimansay  Sect.  II.  §  45.  The   Dattaka- 
^*    ciandnkd,  Sect.  I.  §  S8. — See  ante,  p.  734  et  segue. 

Rkmark  ^*  should  be  here  remarked,  that  no  law  is  found  ex- 

pressing that  a  son  shall  not  be   adopted  by   one  who 
has  not  contracted  a  marriage. — Coleb.  Dig.  Vol.  III.  p.  25?. 

Vvavfl^itha^   505.     A  man  who  is  not  a  householder  (grikff) 
has  also  a  right  to  adopt  a  son..  J 

it     . ,        . .  I.     The  DattaJca-mimansd,  Sect.  IT.  §  45. — See  ante, 

^      p.  73 1  et  seqne. 

II.  It  should  not  be  argued  that  one,  who  has  no  wife,  bein^ 
(consequently)  excluded  from  the  order  of  a  householder,  cannot 
properly  adopt  a  son,  this  beinf;  an  act  mentioned  when  treating  of 
the  order  of  a  housekeeper  or  married  num.  There  is  no  argument 
(to  support  such  an  induction.)  Accordinj^ly  it  is  recorded  in  the 
Bharata  that  Vyasa  and  otliers,  who  ]iafl  contracted  no  marringes, 
nevertheless  obtained  sons,  namely,  Suka-deva  and  others.  He  who 
happens  to  have  no  wife,  (whether  he  had  contracted  no  marriage,  or 
his  wife  has  died  or  been  forsaken  by  him,)  either  has  not  completed 
the  ceremonies  which  perfect  (twice  born)  men,  or  belonjjs  to  no  order : 

♦  Ths  necessity  of  the  thing  applies,  whether  a  man  be  sinjrle.  married,  or  a  widow- 
erj  sirico  to  all,  equally,  his  faturo  state,  ncconling  to  his  conception  of  it,  isoftheln't 
importance.  In  {general,  it  is  in  default  of  mile  issue  tlint  the  n<rht  is  exercised;  i^$ite  here 
including  a  grandson  and  great  grandson,  ( in  the  male  lino.) — Str.  IT.  L.  Vol.  I.  pp.  6,5,661 

TbG  primary  reason  for  tho  affiliatidn  of  a  boti.  hcintj  the  ohliiratory  necess-ity  of  pr-v 
V'ding  for  the  performance  of  tho  eseqninl  rites,  celphratel  by  a  son,  for  his  decoaiwsl  fa- 
ther, on  "whioh  th^  salvation  -^f  a  Hindu  is  supposed  to  depend,  it  is  necessary  fh.it  tho 
person  procecillng  to  adopt,  should  be  destitute  of  issue  male,  capable  of  porforminfj  thom 
rii:33.  By  the  term  issue,  the  son's  son,  and  a  grandson  (in  the  male  line)  arc  included.— 
Sutherland's  Synopsis,  p.  US.     (See  tho  notes  in  the  following;  page.) 

1 8ea  the  tcction  treating  of  marriafre,  ante,  p,  654  Xotes. 
X  S«ethe  firat  note  of  the  next  page. 
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but  it  is  contrary  to  comraon  sense  that,  although  the  form  of  adopting 
a  son  given  have  been  observed,  the  adoption  should  be  void. — Coleb. 
Dig.  Vol.  IIL  pp.  252,  253. 

VTrftvastha^   ^^^'    '^'^^  impotent  and  the  rest,*  who,  though 
incapable  of  inheriting,  are  capable  of  adopting.! 

A     «•!%       *4'         Although  the  eunuch  and  the  rest  should  not   marry, 
^ '     tliey  may  adopt  children  ;  such   as   sons   given   and 
the  rest.— Coleb,  Dig.  Vol.  III.  p.  321. 

*  By  the  terra  **  reBt"  lurc  meant  the  outcast  and  bis  issae,  a  person  born  blind  or  deaf» 
one  lame,  a  mad  man,  an  idiut,  one  dumb,  a  person  afflicted  with  leprosy  or  sucb  other  in* 
curable  disease,  (.^ee  the  following  chapter,  entitled  "Exclusion  from  Inberitaiice."^ 
Those  of  them,  however,  who  are  bereft  of  reason,  are  ofcourse  Inoupabie  of  adopting. 

t  The  Datfaka-chandrik^,  which  in  this  respect  is  of  paromoxint  authority  in  Ben> 
gal,  admits  (though  indirectly  )  the  right  of  the  impotent  and  the  rest,  who  do  net  inherit, 
of  adopting  sons,  but  denies  that  the  sons  adopted  by  them  hnve  any  right  to  inherit  the 
estate  of  their  paternal  grand&chers,  except  to  maintenance  only.— See  D,  Ch.  Sect.  VI.  §  1. 

Adoption  by  one,  being  himself,  through  any  of  the  operative  causes,  incapable  of  in- 
heriting^ seams  to  be  of  a  qualified  nature,  not  entitling  the  adopted  to  the  full  rights  of 
Kis  eood]tioa.-<Str,  fl.  L.  Vol.  I.  p.  65. 

A  doubt  might  be  entertained,  as  to  the  validity  of  an  adoption,  by  one  not  being  in 
the  order  of  the  grihi  f'the  householder  or  married  man,)  or  by  a  blind,  impotent,  or  other 
person,  disqualified  from  inheriting.  The  more  correct  opinion,  however,  appears  to  be 
that  an  adoption  by  any  of  the  persons  described,  would  be  valid :  though  it  seems  reason* 
able,  that  the  affiliation,  of  one  excluded  from  inheritance^  should  confer  no  right  of  sue- 
ceasion  on  the  adopted,  of  which  the  adopter  is  debarred  by  law. — Sutherland's  Synop- 
sis, p.  148. 

Mr.  Sutherland's  remarks,  on  the  Bnb|ect  of  adoption  by  the  impotent  and  the  rest,  as 
coatained  in  Note  IV  appended  to  his  Synopsis,  are  as  follows:  **The  expression 
<  0p«ltra'— destitute  of  male  issue — oocnrring  in  the  texts  of  Mamu,  cited  as  authorities 
for  adoption,  is  explained,  as  intending,  one  whose  sen  may  have  died,  and  one  to  whom 
BO  eoB  may  have  been  bom.— The  first  explanation  obviously,  and  the  second  by  im- 
plioatioB.  miy  be  construed  as  solely  referring  to  the  '  grihi*  or  married  man. — Again,  the 
MmihtCtUki  declares,  that  the  scriptural  precept  enjoining  the  production  of  a  son,  must 
positively  in  some  way  be  fulfilled  by  a  person  of  the  description  noticed.  These,  how- 
ever, do  not  appear  sufficieut  grounds  to  pvonounce  the  illegality  of  an  adoption  made 
generally  by  a  man  who  may  out  have  married,  or  still  less  one  whose  wife  may  have  died. 
In  faet,  the  passage  in  queBtion  of  MedhcCUtki  may  be  regarded  as  merely  enjoining  the 
more  obligatoiy  necessity,  for  a  married  man,  having  no  male  issue,  to  adopt  a  Bon\ 
Jagan-nitka,  in  the  Vioada'bhaugdmU'Va,  or  the  Digest  translated  by  Mr.  Colebrooke,  ex- 
pressly  n^jeots  as  erronsoud  the  doctrine,  which  would  restrict  adoption  to^a  vman  in  the 
order  o{  grihi.    The  individuals  excluded  from  inheritsnce  are,  *'  the  impotent  peMOD>  the 


^ 
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^  x-u-.  -4.  ''  J^i^^  their  sons,  wlictlior  hep^otteri  in  lawful  wed-* 
^ '  lock,  or  procreated  bv  a  kinsman  on  the  wife  duly 
autliori.scd,  mar  take  shares,  provided  they  have  no  disability'/** — ■ 
Jagnyavalkya.)  On  his  text  commentators  remark,  that  two  (des- 
criptions of)  sons  of  lepers  and  the  rest,  namely,  one  le;^ally  begotten, 
and  one  produccH  by  a  wife  duly  authorise*!,  but  not  other  sons,  are 
capable  of  inheriting.  This  is  not  satisfactory  :  for  the  issue  of  an 
appointed  daughter,  the  son  given,  and  the  rest,  are  faultless ;  and 
the  offspring  of  the  wife,  and  the  son  legally  begotten,  are  not  special^ 
ly  mentioned  in  the  texts  of  Manu  and  the  rest.  It  should  not  be 
argued,  that  no  ground  of  preference  exists  whether  the  text  of  Manu 


outcant  and  his  issue,  one  lame,  a  mad  man,  an  idiot,  a  blind  man,  a  peraon  afflicted  with 
au  inciirablo  diaease,  and  others  similarly  disqualified." — The  admissibili^jr  of  a  doabt»  as 
to  the  les^ity  of  an  adoption  by  such  persons,  is  suggcstod  with  reference  to  a  passage  in 
Mie  Mitakxharay  which  declares,  that,  the  Fpecific  mention  of  *  the  legitimate  son'  and  *  son 
of  the  wife'  in  a  text  of  Jagntavalkta,  providing  for  the  inheritance  of  such  sons  of  dis- 
qualified persons,  is  intended  to  forbid  the  adoption,  by  them,  of  other  sons.  Tha  author 
of  the  Dattaha-chandrikti  likewise  arjruinff  from  the  same  or  a  parallel  text,  that  an  adopt- 
ed son  ia  not  ordained  for  disqualified  persons,  excludes  such  sons  of  those  persons  from 
iBucrccding  to  the  estate  of  the  paternal  grandfather  (  D.  Ch.  Sect  VI.)  In  the  absence, 
however,  of  otli(»r  authorities,  thnae  alluded  to,  can  hardly  he  ndtnitted  as  sufficient  to 
cstahliBh  a  general  rule  vitiating  in  toto  the  adoption  by  one,  excluded  from  inheritance. — 
In  fact,  the  author  of  the  Dattaka-chandrik<Cf  without  advancing  such  position,  merely  de- 
nies (he  right  of  one  su  adopted  to  inherit  of  his  adoptive  grandfather,  and  perhaps  no 
more  was  intended  by  the  author  of  the  Afit%kshara,*l 

Of  the  above  remarl^s,  only  this  passage ;  '  that  an  adopted  son  is  not  ordained  for 
disqualified  persona,* — does  not  seem  to  be  accurate,  as  it  differs  from  that  of  the  Datfaht^ 
chantirikct  fiihided  to  by  the  peutleman  himself,  which  is  as  follows:  "  As  sons,  blind, lame 
anrl  so  fonh,  do  not  inherit,— and  since  it  is  imlained,  that  their  legitimate  son  aod  »on 
of  tlic  wife  only,  participate  in  the  estate  of  the  paternal  pjandfather,  a  son  given,  or  other 
drtpcriptiou  of  suns,  adopted  by  such  persons,  iiave  no  ri'^ht  to  the  csUtte  of  the  paternal 
grandfather,  but  maintenance  only."  (  D.  Ch.  Sect.  VI.  §  I.  )  This  can  by  no  means  be 
rouBtnied  to  mean  that  the  author  doniod  the  adoption  in  the  Datiaka  and  other  forms  of 
sons  by  blind  men  aud  the  rest,  as  not  orrbuncd,  hut  that  recognising  such  adoptions  by 
auch  persons  he  denied  their  heritable  right  in  their  adoptive  grandfathers*  estates,  and 
allowed  them  maintenance  only. 

#  On  this,  tho  author  of  the  Aftttksfi/ir({'  thus  comments  :— **  The  speciffic  meation 
of  legitimate  issue  and  offspring  of  the  wife,  is  intended  to  forbid  the  adoption  of  other 
«on<."  (  Sec  D.  Ch.  Sect.  VI.  Noto  1.  )— This  exposition  of  the  MUcikshartt  has  been 
well  refuted  by  the  passajro  in  the  Vicada-fpfiangarnava  already  cited.  More  especiallv 
the  adoption  of  the  other  descriptions  of  sons  by  impotent  and  the  rest  not  being  prohibit- 
ed in  the  Dattakd-cfiaHdrikcC,  must  !»•  taken  not  to  hare  been  prohibited,  at  ]c«it  in 
iliis  country. 


VYAVASTHADAKPANA  757 

shall  be  restricted  as  bearing  the  same  import  with  tlie  text  of  Jas- 
nyavalkya,  or  this  shall  be  considered  as  exhibiting  instance  .s  which 
elucidate  the  meaning  of  the  other.—"  Manu  holds  the  first  rank 
among  legislators,  because  he  has  expressed  in  his  code  the  (whole) 
sense  of  the  Veda ;  no  code  is  approved  whi«li  contradicts  the  sensw  of 
any  law  promulgated  by  Manu."  (Vrihaspati)  —  Vivatla-bhangdrnavti. 
See  Coleb.  Dig.  Vol.  III.  pp.  322,  323. 

'XTxru      Qfhii.^   *^^^"     ^  ^^'^    afflicted  with  leprosy   or   such 
other  sinful  disease  is,  however,  required  toper- 
form  penance  previous  to  his  adopting  a  son. 

.  Since  he    would  not  be    capable  of    performing   the 

^'  religious  rites,  necessary  on  the  occasion,  unless  the 
impurity  or  disability  caused  by  such  disease  (which  is  the  sign  of 
crime)  be  removed  by  penance.*  But  to  authorise  his  wife  to  adopt, 
he  is  not  indispensably  required  to  perform  the  penance  in  que8tion> 
inasmuch  as  the  act  of  authorising  one^s  own  wife  to  adopt  a  son  it 
equal  to  his  begetting  a  son  in  her,  and  the  law  no  where  provides  that 
a  man  afflicted  with  a  sinful  disease  must  perform  the  penance  before 
his  proceeding  to  do  so. 

ViravAStha''  ^^^'  ^^^  ^^^^  *  ^^^'  comprehending  also  the 
son's  son  and  son's  grandson  (in  the  male 
line,t) — he  who  is  destitute  of  these,  rapable  of  performing 
the  exequial  rites  and  prolonging  his  lineage,,  can  alone  adopt 
a. son,  and  not  the  person  who  has  any  of  such  issue  in  exis- 
tence. J 

^     -,        ..  I.     As  for  the  instance,  appearing,  of  the  adoption  lew 

^ '  sons  of  Devarata  and  the  rest  by  Yishwamitra,  and 
others,  although  possessing  male  issue :  that,  from  its  repugnancy  to 
the  revealed  law,  as  contained  in  passages  before  quoted,  must  b«  un- 
derstood not  to  imply  the  existence  of  a  revelation  (authorising  the 
act.)— D.  Mim,  Sect.  I.  §  10. 


*    See  the  chapter  treating  of  exolosion  from  inheritance. 

t    Se«  omU,  p.  738,  et  tegme, 

t    See  Hr.  H.  L.  Vol.  I.  p.  6d,<-Synop.  p.  lM,uid  Mfteib  Hi  L.  Vol.  X.  p.  66«. 
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^  .y^  .^  II.  The  word  son  is  inclusive  also  of  the  son's  son, 
^ '  and  grandson  (in  the  male  line,)  for  (through  these)  the 
exclusion  from  heaven,  denounced  in  such  passages  as  ''  Heaven  awaits 
hot  one  destitute  of  a  son^'^  is  removed  :  since  it  is  declared  in  the 
text  subjoined  that  the  mansions  of  the  happy  are  attained  through 
the  grandson  and  the  other.  '^  By  a  son,  a  man  conquers  the  worlds  : 
by  a  son^s  son,  he  enjoys  immortality :  and  afterwards  by  the  son  of 
a  grandson  (in  the  male  line)  he  reaches  the  solar  abode/'  Nor  can 
it  be  alleged  that  the  adoption  of  a  son  (though  a  grandson  and  his 
son  exist,)  is  for  the  sake  of  the  funeral  obsequies ;  for  from  this  text 
it  appears  that  the  other  two  also  are  competent  to  perform  such  rites. 
*'  The  son,  son^s  son,  and  the  son  of  a  grandson,  (in  the  male  line  :} 
like  these,  the  offspriug  of  a  brother,"  *  &c.  &c. — Ibid,  §  13,  14. 

Vvfttrasthii.^  509.     A  man  though  possessed  of  a  son,  grand-^ 
son,  or  great-grandson  (in  the  nnale  linej  in- 
capable of  performing  exequial  rites,  or  prolonging  hia  line- 
age, has  a  right  to  adopt  a  son.f 

Keason  Inasmuch  as  the  object  of  adopting  a  son  is   the  pre- 

sentation of  the  oblations   of  food   and   libatioDs  of 
water,  and  the  prolonging  of  one's  lineage. 

VvAVAStha'^   510.     The  existence  of  a  daughter's   soti   and 
the  rest  is  no  bar  to  the  adoption  of  a   son,  or 
no  ground  to  invalidate  such  adoption,  if  made.| 

*  The  retiudnder  of  this  text  ii :  **  or  that  of  a  tapinda  also,  are  bora,  Oh,  kiag !  c^ 
pable  of  performing  obsequies." — Vishuu'puraneC.    See  D.    Mim,   Sect.  II.  %  60. 

f  The  primary  reason  for  the  affiliation  of  a  son,  being  the  obligatory  neceesitj  of 
proTidiog  for  the  performanee  of  the  exequial  rite^  oelebrated  bj  a  son,  for  his  dooeased 
&iher,  on  which  the  salvation  of  a  Hhadik  is  supposed  to  depend,  it  ii  necestary  that  the 
person  proceeding  to  adoptt,  should  be  destitute  of  male  issue,  capable  of  performing  those 
yfghta.  By  the  term  issue,  the  son's  son  and  grandson  ( in  the  male  line  )  are  included. 
It  inlrf  be  inferred,  that  if  euoh  male  issue,  although  existing,  were  disqiralified,  by  any 
legal  impedimMit,  (such  as  lots  of  caste,)  from  performing  the  rite«  in  question,  ths 
afBliation  of  a  son  might  legally  take  plaoe.— Synop.  p.  148. 

$  It  is  required  that  the  party  adopting  should  be  destitute  of  a  son,  son's  son,  and 
son's  grandson  (Souvaka  cited  in  D.  3fim.)  It  has  been  doubted  by  the  author  of  the 
Conridenidons,  (  p.  150, )  i^hether  a  mui  harinf  a  igrandBon  by  a  daughter  cannot  adopt 
«  fOB,  but  there  is  no  solid  foonMion  on  which  fttfch  a  doubt  can  rest.  It  must  have 
criginatoS  in  tlie  fnditdrUniMt*  use  of  the  if  aid  '*  grandson*'  in  Che  KogUsh  tnaaUrtioQs, 
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R..-^.,  Since  the  word  *8on^   in  the  texts,  '-Br  a  man   dea- 

titute  of  a  son,  &c/'  {ante,  pp.  788 — 740.)  com- 
prebends  only  the  son,  son's  son,  and  son's  grandson,  in  the  male  line, 
and  no  one  else. 

Vvavastha^   511.     A  man,  having  adopted  a  boy,  and  that 
boy  being  alive  free  from  any  legal  defect,  can- 
not adopt  another.* 

Reason  "^^^  ^^^  object  of  having  a  son  being  attained   by  the 

one  already  adopted,  it  is  unnecessary  to  adopt  another, 
and  the  adopter's  being  destitute  of  a  son  is  the  only  criterion  in  the 
matter  of  adoption. 

Ant'hn'ri'hu'     "^7*^*^  destitute  of  a  sou   only,  must  the  snb- 
^ '    stitute  for  a  son  always  be   adopted  :  with   some   one 
resource,  for  the  sake  of  funeral  cake,  water  and  solemn  rites."(a) — Atri. 
n.  Mim.  Sect.  I.  §  3. 

as  Applioale  to  the  danghier*s  son  as  well  as  to  the  son's  son.  Mr.  Sntberland,  in  his  Synop- 
sia,  page  148.  infers,  and  justly,  that  if  male  issnc  exist  who  are  difiqnalified  hy  any  1ef;al 
impediment  (^such  as  loss  of  caste)  from  the  performance  of  exeqiiial  rites,  the  filiation  of  a 
son  may  legally  take  place.  In  the  summary  of  Hmdn  Law  p.  48,  it  is  laid  down  as  a 
rule,  that  the  insanity  of  a  bcgolten  eon  would  not  justify  adoption  by  the  pari*nt;  but  to 
this  and  other  general  positions  laid  down  in  that  work  I  can  not  altogether  accede. — Macn, 
H.  I,.  Vol.  I.  pp.  66,  67. 

*  It  is  dear  that  a  man,  having  adopted  a  hoy.  and  that  boy  being  alive,  he  cannot 
adopt  another.  It  is  written  in  the  Dattaia-mtmaniK^,  **  A  man  destitute  of  a  (ton  (aputtm) 
is  one  to  whom  no  son  has  been  born,  or  who8e  son  has  died;  for  a  text  of  Sounaka  ex- 
presses: 'one  to  whom  no  son  has  been  born,  or  whose  son  has  died,  having  fasted  for  a 
•on,&e,*'  And  it  has  also  been  ruled  that  authority  to  a  wife  to  adopt,  in  the  event 
of  disagreement  between  her  and  a  son  of  the  husband,  then  living,  will  not  nvail,  though 
anthority  to  adopt,  in  the  event  of  th.it  son's  death,  would  he  valid. — Ihid.  pp.  80—86. 

SirThoma«5  Strange,  however,  says;  '*  As  there  exists  nothing  to  prevent  two  succewvc 
adoptionii  the  first  having  failed,  whether  effected  by  a  man  himself,  or  by  his  widow  or 
widows  after  his  death,  duly  authorised,  so.  even  where  the  first  subsists,  a  second  may 
take  place,  such  having  been  the  pleasure  and  will  of  the  husband;  npon  the  principle  of 
•  many  sons  being  desirable,  that  some  one  of  them  may  travel  to  C»o//a"; — a  pilgrimage 
considered  to  be  particulorly  eflicacions,  in  forwarding  departed  spirits  beyond  their 
destined  place  of  torture  (Vol.  I.  p.  66.) 

The  latter  part  of  this  observation,  namely,  — *'  so,  even  where  the  first  nnhsists,  a  second 
may  tske  place,  snoh  having  been  the  pleasure  and  will  of  the  husband,** — appears  to  he 
objectionale.  In  the  first  place,  one  adopted  son  bem^  snflBeient  for  the  pnrpoae,  there  is 
no  necessity  for  adopting  another  snbstiCnte  for  the  legitimately  begotten  son  ;  secondly^  the 
law  has  no  where  provided  that  during  the  existeoee  of  one  Jt>n  anoib^  may  be  adopted, 
on  the  contrary  it  hae  emphatically  laid  down  that  only  that  man  who  is  destitute  jof  male 
iMue  can  adopt  a  son;  tb  irdly,  as  soon  as  a  man  adopted  son  he  is  father  of  male  issue,  and 
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^R)  **  By  a  man  rlestitntr  of  a  son  only/']  The  inoompetency  of  oni* 
liaviiicj  male  ifisuo  is  signified  by  the  term  *  only'  in  this  passaj^i*. 
D,  Mini.    Sect.  I.  §  6. 


A  man  having  male  i^Hue  (in  the  male  Hue  )  iii   exprei(«1y   {imhibited    by  the    law  tu  adopt 
another,  ^{"'co  anif,  p.  738  ct  segue.) 

Ah  to  the  principle  of*  many  sons  being  clesimMe  that  some  one  of  them  may  travel  lo 
Ooiffi/  upon  which  Huch  inference  in  drawn,  it  applies  to  sons,  begotten  and  not  adopctd.— 
>«e  the  cases  of  fiouree-prosaud  Roy  ver$wf  Joymala,  (8.  D.  A,  Rep.  Vol.  I.  p.  136,)  allud- 
ed to  by  the  learneii  compiler  himself.  Tlien  aa  to  the  pleasure  and  will  of  the  husband, 
the  exercise  of  HUch  pleasure  or  will  of  his  seems  to  have  been  completely  restrained  by 
law;  h^d  it  not  been  su,  he,  while  having  a  son,  would  hare  been  competent  to  adofrf 
auotlier  on. 

The  observation  of  Sir  William  Macnaghten  on  the  subject  in  qneation  it  correct 
and  accurate.  It  is  as  follows  : — **  It  is  clear,  that  a  man  having  adopted  a  boy  and  that 
boy  being  alive,  he  cannot  adopt  another.  It  is  written  in  the  Dattaka-mimanstC:  *  A  man 
destitute  of  a  son  ( ap  ultra  )  is  one  to  whom  no  son  has  been  born  or  one  wbote  son 
has  died,  for  a  teit  of  Suonaka  expresses,  *  One  to  whom  no  son  has  been  biim,  crone 
whoee  ion  has  died,  having  faated  for  a  son,  &c."  There  is  a  Vyavasth^  maiataining  the 
opposite  doctrine,  the  authority  cited  for  which  is  a  verse  ascribed  to  M.vhu,  tDOugh  not 
to  be  found  in  the  Institutes: — "  Many  $ons  are  to  be  desired,  that  some  one  of  them  roay 
travcl  to  ^vot."— But  this  text  obviously  relates  to  legitimate  sons.  See  tbe  ca«e  of  Gouree 
pe/tkaud  i7o^  versus  JoymA'a.  }*,   13G.  Vol.  I.  Suddcr  I>e wan ny  Adawlut  Reports. — Vara. 

II.  U  Vol.  I.  pp.  80-83. 

Ragkunandana,  morcovrr.  lins  cite«l  the  above  text  as  being  of  the  Matikfo-vnT^n^i 
and  .Applicable  to  K'tritiTnnt<>  sons  of  the  bo4ly.  Again  Japun-ntftha  has  cited  tbe  same  text  a* 
contained  in  Sruihara-swaiat's  commentary  on  the  BhcLyamta  without  mentioning  whure 
text  it  is.  And  the  intcr}>retation  thereof  given  by  Jagan-neCfha  is,  that  soni  of  variou* 
descriprionsi  may  be  adopted  by  one  who  desires  numerous  oflTspring  (  See  0<»leb.  Dig.  Vol. 

III.  p.  295.)  Thus  the  authenticity  of  the  text  in  question  is  uncertain,  an«l  even  accnrl- 
ing  to  Jagan-ncLfha  *t  interpretation  it  does  not  apply  to  many  sons  of  the  description  ot 
Dattaka  which  is  the  only  form  of  adoption  used  in  th<)  present  (  Kali  )  age,  bnt  to  sooa 
of  the  various  descriptions  (already  mentioned.)  Hence,  according  to  thid  text  :tl9» 
many    Dattaka  tons  cannot  be  received  in  adoption. 

Mr.  Colebrooke  observes,  (in  a  note  to  S.  l>.  A.  Rep.  Vol,  I. p.  42.)  ••that  the  T.nlitit? 
ofii  hecond  adoption,  while  another  Fon,  whether  by  birth  or  adoption  is  Uvinjr,  is  n  qii<»»- 
lionon  which  writers  of  eminence  have  disagreed;  that  Jagan-ndltut,  in  hi<  Dig<;!^  in- 
clines to  bold  it  valid  ;  but  that  the  author  of  the  Dattaka  m(mt£n.(i.  a  woik  of  gre:ti 
authority,  maintaiuH  the  contrary  opinion."— To  this  it  is  to  be  added  by  way  of  concjn 
sion  that,  as  no  writer  of  such  eminence  as  that  of  the  Dattaka-mimtvxaC  or  Datiai^ 
chandrika  hM  affirmed  the  validity  of  such  adoption,  (nay,  on  the  contrary,  they  hav« 
maintained  the  invalidity  thereof,)  tbe  opinion  of  Jngan-mtCfha  or  any  auch  writer  csn 
not  override  the  doctrine  laid  down  in  the  Dctttaka-mimdma,  a  work  of  paramount  antt 
predominant  authority  on  tfto  subject  of  adoption,  more  es)>ei*ially  when  iu»  docirise  i^ 
in  exact  eonforroicy  with  the  texts  of  the  holy  legiitlators— .M.^.\i-  and  the  revi,  and  ths 
opinion  olJagan  ndtha  id  quite  contrar)'    to  them. 
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Vyavastha".  ^^^'  ^^*'  although  a  man,  having  a  legiti- 
mate son  of  the  body,  or  one  adopted,  or  a  son's 
son,  or  son^s  grandson  (in  the  male  line,)  alive  and  competent 
to  fulfil  the  object  of  having  a  son,  cannot  adopt  another  son, 
yet  he  can  leave  permission  to  his  wife  to  adopt  a  son  in  case  the 
male  issue  then  existing  or  about  be  born  die  without  leaving  a 
son,  (free  from   any  of  the  legal  defects.*) 

"It  is  a  disputed  point/'  says  Sir  William  Macnaghten,  *'  whether  a 
If  idow  having  with  the  sanction  of  her  husband,  adopted  one  son,  and 
such  son  dying,  she  is  at  liberty  to  adopt  another  without  having 
received  a  conditional  permission  to  that  effect  from  her  husband. 
According  to  the  Dattaka-miminsiy  the  act  would  be  clearly  illegal  ; 
but  Jagan^ndiha  holds  that  the  second  adoption  in  such  case  would  be 
valid,  the  object  of  the  first  having  been  defeated/'  Although  this  doc- 
trine of  Jagan-nitha  is  not  repugnant  to  the  texts  of  the  legislators,  but 
is  rather  agreeable  to  the  true  intention  of  their  laws,  yet  it  ought  to  be 
received  iaits  qualified  sense,  and  accordingly  acted  upon,  namely,  if  the 
husband's  permission  was  expressly  to  adopt  only  one  son,  and  no  more^ 
even  in  the  event  of  that  adopted  son's  dying  witout  a  son,  then,  not- 
withstanding the  object  of  adoption  would  be  defeated  by  his  premature 
death,  the  widow  could  not  adopt  another,  for  the  husband's  permis- 
sion is,  above  all,  essential  to  the  adoption  by  a  widow,  and  it  was 
bis  duty  not  to  give  such  permission  without  providing  for  such  con- 
tingency ;  so  if,  instead  of  so  doing,  he  gave  such  restrictive  permission, 
then  he  is  in  fault  if  the  object  of  adoption  be  thus  defeated. — But  if  the 
husband's  permission  was  a  general  one,  namely,  to  adopt  and  have  a 
son  without  mention  whether  or  not  she  could  adopt  another,  in  the 
event  of  the  adopted  son's  dying  without  a  son,  then  she  seems  to  be 
warranted  to  adopt  another  in  his  stead,  the  meaning  of  her  husband's 
permission  in  such  case  being  that  the  object  of  having  a  begotten  son 
must  be  fulfilled  by  the  substitute  for  such  son ;  so,  one  adopted  son 
failing  by  death  to  fulfil  that  object,  it  is  certainly  implied  that  another 
substitute  should  be  taken,  in  order  that  the  obsequies  of  the  husband 
and  his  forefathers  may  not  cease  and  the  celestial  bliss  be  forfeited. 
lu  truth,  when  such  adoption  is  not  prohibited  in  the  DaUa^handrikd, 

*  It  seems  to  be  admitted,  that  a  man  haviDg  a  le^timate  bod  maj  not  only  aufeho- 
rite  hit  wife  to  adopt  a  sod,  after  hia  death,  faUing  such  legitimate  aon,  but  also,  fail- 
ing tb*  son  adopted,  to  adopt  another  in  his  stead.— Macu.  H    L.  Vol.  I.     pp.  88,  84. 

16 
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aud  is  sanctioned  by  the  modem  authority  aforesaid,  it  may  be  held  to 
be  allowable  in  Bengal  under  the  circumstances  stated. 

VvAVAsthft^  513.     The  husband  can  authorise  his  wife  to 
adopt  a  son,  only  when  he  is   unable  himself 
to  do  so.* 

Vvavftatha^  514,     A  verbal  authority  to  adopt  is  as  valid  as 
a  written  authority .f 

J.  Inasmuch  as  either  of  them,  when  satisfactorily   pro* 

ved,  is  sufficient  for  the  purpose. 

^  5 1 5.     A  writing  is  not  also  indispensably  neces- 
ya  astn       ^^^^  ^^^  giving  or  receiving  a  son  in  adoption.;^ 

T,  As  the  fact  could  be  established  by  oral   as   well  as 

documentary  evidence. 

VvAVftathft^  516.     A  wife  can  adopt  a  son  under  the  autho- 
rity of  her  husband,  and  not  otherwise.^ 


*  It  is  natural  for  every  person  to  expect  an  heir,  so  long  as  be  has  life  and  beaJth  ; 
and  hence  it  is  usual  for  persons,  when  attacked  by  illness,  and  not  before,  to  give  autho- 
rity to  their  wives  to  adopt. — Macn.  H.  L.  Vol.  I.  pp.  99,  100. 

«f  The  authority  to  the  widow  need  not  be  in  writing,  though  it  generally  ia  so ;  aa 
in  prudence  it  onght  to  be,  time  and  means  existing.  In  the  case  of  the  Zemindar  of 
Rajshahy,  it  was  in  writing  ;  in  another  case  ( viz.  ShcCm-chander  versus  Narajfon^  Debt) 
a  verbal  one  for  the  purpose  was  held  good  by  the  Sudder  Dewanny  Adawlut  of  Bengal— 
Str.  H.  L.  Vol  I.  pp.  68,  69. 

A  written  authority  is  doubtless  not  indispensable.— Colobrooke's  Remark.  See  Str. 
H.  L,  Vol  II.  p,  72. 

*    See  Macn.  H.  L.  Vol.  II.  pp.  176,  177. 

f  As  the  husband's  kindred  may  authorise  the  widow  to  make  an  adoption  (See  note 
to  AS itXksfiarcC on  Inh.  Ch.  I.  Sect.  XI.  §  9,)  wherever  the  authority  of  Vijnifdneshwara,  and 
Mayiikhaf  and  works  of  the  same  school  are  followed,  her  son's  sanction  would  no  doubt  be 
Sufficient.  It  is  otherwise  in  Bengal,  where  no  sanction  but  the  husband's  can  avail. — 
Colebrooke's  remark  apud  Str.  H.  L-  Vol  II.  p.  72. 

**  According  to  the  authorities  which  arc  followed  in  Bengal  and  Benares,  a  woman  is 
competent,  after  the  death  of  hor  husband,  to  adopt  a  son,  provided  he  gave  her  permisaion 
to  do  so,  during  his  lifetime.— It  is  a  universal  rule  in  Bengal  and  Benares,  that  a  wom^n 
can  neither  adopt  a  son,  nor  give  away  her  son  in  adoption,  without  the  sanction  of  her 
husband  previously  obtained."— (Macn,  H.  L.  Vol.1,  pp,  90,  100.)  The  latter  part  of  this 
rule,  namely,— "nor  give  away  her  son,  without  the  sanction  of  her  husband  previously  ob- 
tained"—though  it  be  a  general  rule,  is  not  the  kw  of  Bengal,  the  DattaAa-chandrik^f 
having  laid  down  a  different  rule.— See    D.  Ch.  Sect.  I.  $  31. 
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.  I.     Let   not   a  woman   give,   or  receive,   a  son   in 

Authority,    adoption,  unless  with   the  assent  of  her  lord.— Va- 
saisHTHA.  D.  Mim.  Sect.  I.  §  15. 

II.  If  it  is  contended,  then,  that  she  may  adopt  a  son,  with  the 
assent  of  the  kinsmen  even,  it  is  wrong  :  for  the  term  ''  husband" 
would  become  indefinite,  and  the  purpose  would  not  be  attained.  Now 
the  purpose  of  the  husband^s  sanction  is  that  the  filiation,  as  son  of 
the  husband,  may  be  complete  even  by  means  of  an  adoption  made 
by  the  wife.— D.  Mim.  Sect.  1.  §  18. 

Opinion  of  Baboo  Prsunno  Coomar  Tagore  on  the  subject  of 
adoption  by  a  widow. 
The  Hindoo  law  of  adoption  by  a  widow  may  be  divided  into  the  fol- 
lowing five  heads. — 

1.  The  right  of  a  widow  to  adopt.  2.  The  qualification  of  the  per- 
son to  be  adopted.  3.  The  form  necessary  to  be  observed  in  adop- 
tion. 4.  The  effect  of  non-observance  of  the  rules  and  necessary  cere- 
monies.   5.  The  effect  of  adoption  in  due  form. 

/.     The  right  of  a  widow  to  adopt. 

The  authorities  of  the  Bengal  school  are  unanimous  that  a  widow 
cannot  adopt  without  the  sanction  of  her  husband,  either  written  or 
otherwise,  formally  expressed  in  his  life-time.  She  is  incapable  in  her  own 
right  to  adopt  an  heir  to  her  husband's  estate.  But  when  such  sanction 
is  left  by  her  deceased  husband,  be  in  fact  adopts  the  person  through 
the  delegated  agency  of  his  wife.  When  she  adopts  any  person  under 
such  sanction,  she  in  fact,  in  the  capacity  of  an  agent,  carries  into 
execution  the  instruction  of  the  principal.  She  is  therefore  bound  to 
see  that  the  authority  given  to  her  for  such  act  is  valid,  and  that  she 
has  power  to  carry  it  into  effect. 

//.     The  qualification  of  the  person  to  be  adopted. 

The  person  to  be  selected  for  adoption  must  be  free  from  any  disquali- 
fication, which  might  prevent  him  from  fulfilling  the  purposes  of  his 
adoption.  He  must  be  of  a  certain  age  and  must  not  be  within  a  cer- 
tain degree  of  relationship  to  the  adopter.  The  ceremony  of  his  tonsure 
must  jOLOt  have  been  performed,  and  so  forth. 
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///•     The  form  necessary  to  be  observed  in  adoption. 

The  party  intending  to  adopt  should  give  notice  of  his  intention  io 
the  ruling  authorities^  and  proceed  to  the  adoption  in  the  pxeaoioe 
of  his  kinsmen  with  the  prescribed  forms.  But  a  widow  not  being 
capable  of  performing  certain  of  the  ceremonies,  she  in  required  to  per* 
form  them  through  the  agency  of  Brahmins.  The  disregard  of  any  im- 
material part  of  the  ceremonies  will  not  vitiate  the  adoption. 

IV.     The  effect  of  non-observance  of  the  rules  and  necessary  ceremonies. 

It  is  ordained  that  if  a  son  be  adopted  without  the  observance  of  pres- 
cribed forms^  his  filial  relation  will  not  be  established.  But  he  will 
be  entitled  to  funds  sufficient  to  defray  the  expenses  of  his  marriage. 
Tt  is  also  stated  that  the  ceremony  of  tonsure  and  other  rites  of  initia* 
tion  being  indeed  performed  under  his  own  family  name,  a  son  given 
and  the  rest  may  be  considered  as  issue  ;  else  they  are  termed  slaves. 
Hence  it  should  be  observed  that  a  person  adopted  without  ohservance 
of  necessary  ceremonies  cannot  be  heir  to  the  deceased  proprietor. 
He  will  be  duly  entitled  to  his  marriage  expense  and  become  a  slave 
in  the  family.  But  there  is  a  nice  distinction  in  this  matter.  For 
every  adoption  has  two  conditions  to  make  it  invalid. — Ist,  If  an 
adoption  take  place  without  authority  from  the  husband. — ^2nd.  If  it 
take  place  under  authority,  but  in  violation  of  the  rules  and  disregard 
of  material  ceremonies. 

In  respect  to  the  1st,  if  a  widow  adopt  a  person  under  an  alleged 
authority  from  her  husband  and  it  prove  to  be  unfounded,  the  accep- 
tance of  him  as  a  son  is  ab  initio  invalid.  If  there  be  any  other  in- 
formality, which  may  vitiate  either  the  gift  of  a  son  or  the  acceptance 
thereof,  the  effect  will  be  the  same,  and  the  subsequent  ceremonies 
duly  performed  will  not  cure  the  defect.  The  person  in  such  case 
would  continue  the  heir  of  bis  natural  parents,  and  will  not  be  entitled 
to  the  expense  of  his  marriage,  nor  be  a  slave  in  the  family,  as  it  is 
mentioned,  "  When  he  who  has  procreated  a  son  gives  him  to  another, 
and  that  child  is  born  again  by  the  rites  of  intiation,  his  relation  to  the 
giver  ceases,  and  a  relation  to  the  adopter  commences.''  Hence,  if  a 
widow  adopts  a  person  without  due  authority  from  the  husband,  thatdiild 
is  not  bom  again  by  the  rites  of  initiation,  and  neither  his  relation  to 
the  giver  ceases  nor  does  a  relation  to  the  adopter  commence,becan86  the 
acceptance  was  not  complete^  in  the  absence  of  due  anthoority. 
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In  the  2nd  case  the  drcumstances  are  different;  the  person  adopted 
is  giyen  by  his  natural  parent^  and  receired  under  due  authority  by 
the  widow ;  the  giving  and  receiving  are  complete,  and  thereby  thid 
right  of  one  ceases  and  the  right  of  another  commences.  Only  the 
filial  relation  between  the  adopter  and  the  adopted  was  not  established^ 
for  want  of  the  observance  of  the  rules  or  performance  of  the  neces- 
sary ceremonies  of  adoption.  Under  such  circumstances,  the  filial 
relation  to  the  natural  parent  having  ceased  by  the  giving  and  the  ac- 
cepting, while  none  having  been  established  between  the  adopter  and 
the  adopted,  the  child  cannot  be  regarded  as  a  member  of  either  fa- 
mily. The  ShdBtraSt  therefore,  provide  that  he  is  entitled  to  his  mar- 
riage expenses  and  is  to  be  maintained  as  a  slave  in  the  family  of  the 
intending  adopter. 

Thus  is  explained  the  effect  produced  by  the  difference  between  the 
two  conditions  above  mentioned. 

F.     The  effect  of  adoption  in  due  form. 

The  person  legally  adopted,  with  the  observance  of  the  rules  and 
ceremonies,  ceases  to  have  any  claim  to  the  family  or  estate,  or  to 
perform  the  funeral  rites^  of  his  natural  father.  He  not  only  inherits 
the  estate  of  his  adoptive  father^  but  likewise  lineally  and  collateral- 
ly to  the  estates  of  the  near  and  distant  kinsmen  of  that  person.  He 
likewise  represents  the  real  legitimate  son  in  relation  to  his  adoptive 
mother  and  her  ancestors  become  his  maternal  grandsires. 

With  reference  to  the   remarks  under  the  fourth  head,  the  question 
arises  whether  a  widow,  having  an  allege^  authority  to  adopt  from  her 
late  husband,  can  bring  a  suit  against   him  who  would  be  regarded  as 
liis  representative   in   the  event   of  there   being   no  adoption,  for  the 
establishment  of  her  right  to  adopt  under  such  authority.     In  a  case 
in  the  Privy  Council  (Moore's  Indian  Appeals,  Vol.  Ill  p.  359.  )  their 
lordships  carefully  avoided  giving  an  opiuion  on  a  nearly  similar  point. 
But  Mr.  Macpherson,   in   his   Civil   Procedure,  3rd  Edition,  page  42, 
states  that  it  was  a  question  long   undecided   whether  the  civil  courts 
had  jurisdiction  to  entertain  a  suit  which  is  brought,  not  for  the  en- 
forcement of  any  civil  right,  but   for  the  bare  declaration  of  a  right  to 
perform  certain  religious  ceremonies  or  indeed   to  decide  on  any  right 
merely  in  the  abstract,    They  hare  howeyer  latterly  ei^rciied  •och  a 
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jurisdiction. — In  support  of  this  view,   see  Calcutta  Sudder  Dewaimjr 

Adawlut  Decisions  of  1853,  pa^  58,  and  Agra  Sudder  Dewanny  Adaw- 

lut  Decisions  of  1853,   pages  679  and  761 ;  and  also  Macnaghten's 

Hindoo  L.   Vol.   II  page    199,   Case  No*    19,  which   is  directly  to 

the  point. 

P.  C.  Taoorb. 

VvA.vAstTia''  ^^^'     ^  woman  cannot,  however,  adopt  a  son 
under  an  illegal  permission  of  her  husband,  or 
by  putting  a  forced  construction  to  his  permission.* 

Inasmuch  as  the  adoption  of  a  son  would  be  invalid 
if  made  under  a  permission  which  the  husband  had 
no  power  to  grant,  or  which  was  modified  according  to  the  exegency  of 
the  case  or  construed  otherwise  than  what  was  intended  by  him. 

Although  the  necessity  for  the  adoption  of  a  son  to  the  adoptive  fa- 
ther is  obviated  by  the  adoption  of  a  single  son  capable  of  accomplish- 
ing the  object  of  adoption,  yet  in  this  country  it  is  customary  for  a 
man  having  more  than  one  wife  to  authorise  them  each  to  adopt  a 
son ;  she  being  under  the  necessity  for  adopting  a  son  to  offer  the 
oblations  of  food  and  libations  of  water  to  herself  and  more  especial- 
ly to  her  departed  ancestors,  and  the  circumstance  of  the  term  ''son'' 
being  used  in  the  singular  form  in  the  texts  of  Manu  and  Atri  {ante 
p.  738)  not  being  calculated  to  be  the  criterion,!  or  prohibitary  to 
the  husband  to  have,  if  pi*acticable,  more  than  one  son  adopted  at  one 
and  the  same  time.  Such  adoptions  appear  to  be  recognised  in  the 
subjoined  passage  of  the  Datta-tUaka^  and  owe  their  validity  chiefly 
on  the  prevalent  custom  which  is  transcendent  law,  and  supersedes  the 
general  maxims  of  the  law,  and  which,  as  respects  the  matter  in  ques« 
tion,  is  too  deeply  rooted  here  to  be  shaken.     Consequently, 

*  It  has  also  been  ruled  that  authority  to  a  wift  to  adopt,  m  the  event  of  a  disagree- 
ment  between  her  and  a  son  of  her  husband  then  living,  will  not  avail,  though  authority 
in  the  event  of  that  son's  death  would  be  valid. — Macn.  H.  L.  Vol.  I  pp.  84—86.  Sea 
the  case  of  Mussummat  Soolukkhuna  vet^sui  Kam*doolal  Pandey.  S.  D.  A.  R.  Vol.  I  p.  325. 

t  Inasmuch  as  the  texts  in  question  arc  in  poetry,  and  in  poetry,  words  in  the  aingu- 
lar  form  are  often,  for  the  sake  of  the  raensure,  used  in  the  plural  sense,  and  vice  tferti,  a» 
is  evident  from  the  following  :— *'  Fathers  desire  male  oiTspring  (  literally,  <  Sotu* )  for  their 
own  sake,  (  reflecting)  this  son  will  redeem  me  from  every  debt  whatsoever  due  to  supe- 
rior and  inferior  beings,  therefore,  a  son  begotten  by  him,  should  relinquish  his  own  pro- 
perty, and  assiduously  redeem  his  father  from  debt,  lest  he  M  to  a  region  of  torment.**— 
8ee  Coleb.  X>ig.  Vol.  I.'  (Calcutta  edition;)  p.  299^ 
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Vvavastha^  518,  The  adoptions  made  by  one's  wives  un- 
der his  permission  are  valid  provided  they 
take  place  at  one  and  the  same  time,  otherwise,  only  the  first 
is  valid,  and  any  subsequent  adoption,  unless  made  after  the 
death  of  the  first  son,  is  invalid.* 

-n  Inasmach  as  of  the  sons  so  adopted  only  the  first  was 

received  when  the  husband  was  destitute  of  male  is- 
sue, but  he  being  the  father  of  a  son  immediately  after  the  first  adop- 
tion, and  his  being  destitute  of  male  issue  being  the  criterion  in  the 
matter  of  adoption,  the  law  does  not  allow  the  adoption  of  another  son 
while  the  first  is  alivef  and  is  free  from  any  legal  defect. — See  aniCf 
pp.  788,  789  and  758. 

A  fit  1^^  ^*  "  ^^®  cannot  regulate  according  to  his  independ- 
^*  ent  will."— By  this  maxim,  if  many  sons  even  are 
adopted  by  one  will  and  by  one  (  i.  e.  simultaneous)  performance  of  re- 
ligious ceremonies,  they  are  certainly  valid ;  but  not  those  adopted 
with  ceremonies  performed  at  different  times,  though  the  will  (of 
adopting  them)  be  one ;  and  not  even  if  the  same  be  done  under 
permission.  Consequently,  as  sons  simultaneously  adopted  at  an 
earnest  desire  by  the  performance  of  the  (prescribed)  religious  cere- 
monies are  valid ;  so  while  there  exists  one  (adopted  son)  free  from 
defect,  no  other  (is  valid.)  If  out  of  regard  to  one's  wives  even  many 
sons  are  adopted  by  one  will  and  by  the  simultaneous  performance 
of  the  religious  ceremonies,  they  are  good  in  law. — Dattaka^tUaka  by 
Bhava-deva  Bhatta. 

II.  It  is  not  proper  that  a  man  who  has  one  substitute  for  the 
legitimate  son  of  the  body,  should  make  another  substitute  for  the 
(same)  son. — Datta-stddhdnta-manjari. 


«  It  is  clear  that  a  man  having  adopted  a  boy,  and  that  boy  being  alive,  he  cannot 
adopt  another.— ICacn.  H.  L.  Vol.  I  p.  80.    See  alao  the  firat  note  of  the  preceding  page. 

t  In  the  case  of  Gouree*prosaad  versu*  Joy-mala  (B.  D.  A.  R.  VoL  L  p.  1S6.)  it  ap« 
peara  that  the  husband,  after  adopting  a  son  in  co^jonction  with  one  of-  hia  wives,  had 
confirmed  his  permissioa  already  given  to  another  wife  to  adopt;  and  the  adopt  OQ  made 
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III.  ^'  By  a  man  deatitiite  of  a.  aoa  onlf.^]  Tber  incompetency  of 
one  having  male  issue  is  signified  by  the  term  'onljr'  in  this  passage. — 
D.  Mim.  Sect.  1  §  6  (See  arUe,  pp.  759,  760.) 

IV.  He,  who  has  no  son,  or  grandson,  or  grandson'a  ton,  or 
brother's  son,  sliall  adopt  a  son ;  and  while,  he  haa  ene  adopted  son^ 
he  shall  not  adopt  a  second. —  Vwdddrnava-setu. 

•*  .,     •  519.     Authorised  by  her  husband  to  adopt  a 

Vyavastha .  ^  ^ 

son,  a  woman  may  adopt  at  any  time  when  a 
boy  fit  to  be  adopted  is  procurable.* 

Since  there  is  no  period  fixed  by  larw  within  wJiidi 
a  wife  must  adopt  a  son.* 

.  520.     But  if  a  wife,   authorised  to   adopts  do 

Vya vastlia . 

not  adopt  a  son,  not  withstanding  a  boy  fit  to 
be  adopted  were  to  be  had,  then  she  becomes  guilty  of  disconti- 
nuing the  oblations  of  food  and  libations  of  water,  and  extin- 
guishing the  lineage. 

There  is  on  this  subject  a  Vyavasiha  in  Macnaghteu*s  work  on  the 
Hindoo  Law,  Vol.  II,  which  is  as  follows  : —  ' 

Q.  A  person,  previously  to  his  death,  gave  directions  to  his  two 
wives  that  they  should  each  accept  a   son   in  adoption.     Subsequently 


under  such  permisBion  ciuring  the  existence  of  the  son  alrauly  adopted  ^as  deeUr«d  Tdid 
by  the  Sadder  Court,  though  such  adoption  was  by  no  means  valid  according  to  the  Hindoo 
law.  The  d<)ci6ion  dechiring  the  validity  of  the  above,  was  however,  rejected  by  the  Privr 
Council  in  a  decision  here-after  cited,  which  invalidates  the  adoption  of  a  seooud  son  made 
during  the  existence  of  the  Brst.  and  is  in  strict  confbnnity  with  the  law,  and  decMive 
in  the  point.  See  post.  pp.  80/,  808. 

^  See  bawever  the  remark  at  page  78S  and  the  case  «hertift  adTOrted  to  ;  see  also  Qovnido- 
QoQmdpry  Debea  vtrsug  Jugodunba  Debea  aad  o4ber%  at  paf»  Ml. 
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to  bis  death,  his  rl(ier  wife  did  uut  accept  a  son,  and  the  two  widows 
equally  divided  his  estate.  The  older  widow  made  a  gift  of  her  whole 
share  to  a  stranger,  and  died.  Afterwards  the  younger  widow  receiv- 
ed a  boy  in  adoption.  In  this  case,  will  the  share  of  the  elder  widow 
go  to  the  donee,  or  will  it  devolve  on  the  adopted  son  of  the  young- 
er widow  ? 

R.  The  son  adopted  by  the  younger  widow,  with  her  husband's 
sanction,  is  entitled  to  the  share  of  the  elder  widow,  who  infringed  her 
husband's  directions  by  omitting  to  make  an  adoption.  The  gift  of 
the  share  which  she  received  by  participation  with  her  rival  wife  is  not 
legal,  and  the  donee  cannot  take  the  property  conveyed  ;  because  the 
adoption  of  a  son  is  the  only  means  in  this  case  of  preserving  the  ob- 
lations of  food  and  libations  of  water  at  the  funeral  repast ;  and  when 
she,  without  doing  such  benefit  to  her  deceased  husband,  made  the 
gift,  she  deserves  to  be  ranked  among  those  widows  who  are  incompe- 
tent to  sacceasion.  Consequently  the  gift  by  her  is  null  and  void. 
Zillah  Dinagpore.  August  filst.,  I813.-Maen.  H.  L.  Vol.  II.  Ch.  VIII. 
Case  40.  p.  247. 

«  The  latter  part  of  the  above  opinion,  namely,    "  when 

she,  without  doing  such  benefit  to  her  deceased  hus- 
band, made  a  jjjift,  she  does  not  deserve  to  be  ranked  among  those 
widows  who  are  competent  to  succession/'  does  not  appear  to  be  con- 
sistent with  the  law  ;  inasmuch  as  no  crime  which  does  not  cause 
degradation  can  render  a  person  incompetent  to  suocession.  Degrad- 
ation is  caused  by  one  of  the  five  atrocious  crimes  or  by  sins  of  the 
second  or  third  degree  committed  over  and  over.*  But  the  act  of 
omitting  to  adopt  a  son,  or  in  other  words,  of  discontinuing  the 
presentation  of  the  oblations  of  food  and  libations  of  water,  is  neither 
one  of  those  five  atrocious  crimes,  nor  a  sin  of  the  second  or  third 
degree  ;'t^  consequently,  it  can  not  render  a  woman  incompetent  to 
succession. — The  opinion  in  question  is  not  therefore  warranted  by  law. 

^   r)21.     A  wife  even  when  an  infant  may   adopt 
y  vas         .  ^  g^^^  under  the  authority  of  her   husband. 

u  As  ill  doing  so  she  oulv  executes  her  liusband*s  order. 

Reason.  .       .     ' 

the  hus))und  being  in  effect  the  doer  of  thai  act. 

*  See  (be  Chapter  treating  olKsclusiou  iVom  inherit .'inef. 
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Remahk.  It  has  been  decided   that  a   wife,   while   an   infant, 

can  adopt  a  son  nnder  her  husband's  anthoritj ;  bnt 
the  question,  whether  a  husband  can  durinf^  his  minority  adopt  or 
authorise  to  adopt  a  son,  remains  still  undecided. 

'^  Pandit  Bharat-c/tamler  Shiromanij  the  writer  of  commentaries  on 
the  Datlaka-mlmdnsi  and  Datiaka-chandrika^  says  in  his  Synopsis  to 
the  Dattaka-mimansd^  that  *^  l>oth  male  and  female  infants  may  adopt 
sons,  infancy  not  being  a  bar  to  the  performance  of  religious  rites." 

Baboo  ProsunnO'Cooinar  Tagore,  author  of  the  Gourtya  Ddydbali,  ftc.is 
however  of  opinion  that  a  minor  is  incompetent  to  adopt  a  son. — IV 
opinion  written  by  him  on  the  snbject  is  as  follows : — 

''  The  correspondin*]^  terms  in  Sanscrit  for  '  major'  and  *  minor  are 
'  Prdpta-v^avahAra,*  or  one  who  has  attained  discretion,  and  '  apra^a- 
ryavahdra,*  one  who  has  not  attained  discretion.  The  word  *  vydvtMra* 
is  defined  as  follws  by  Udoyandkardchdrjya^  a  commentator  on  Gtmia- 
ma  Sitra.  There  are  five  causes  which  lead  to  *  vyavahAra^  or  dis- 
cretion. 1st.  Knowledge  of  one's  qualification  for  a  proposed  work. 
2nd.  Perception  of  possible  advantage  from  it.  3rd.  Refleetion  o( 
great  possible  disadvantage  from  it*  4th.  Desire  for  the  wm'k.  5th. 
Knowledge  of  the  means  of  effecting  it.  The  shdstras  determine  that 
a  youth  who  has  not  attained  sixteen  years  of  age  cannot  possess 
discretion  as  above  defined.  The  Mitdkshard  in  the  Chapter  on  Loans 
states  that  a  child  from  birth  to  the  age  of  eight  is  to  be  considered  as 
yet  in  the  womb,  and  till  the  age  of  sixteen  he  is  to  be  termed  a 
boy ;  after  that  age  he  arrives  at  the  years  of  discretion,  and  is  recog- 
nised as  a  major.  If  he  has  no  parents,  he  is  then  to  be  considered 
as  no  lon^r  in  a  state  of  dependence  (  so  says  Kattayana.*') 

*'  The  author  of  the  MUAkshard  observes  that,  if  a  boy  have  no  parents, 
he,  though  independent,  should  nof  be  personally  liable  for  the  debts 
of  his  father,  for  K  ATT  A  YAV  A  has  said  that,  though  a  boy  have  an 
parents  and  in  consequence  be  free  from  dependence,  yet  he  is  not  to 
be  responsible  for  his  paternal  debt«,  because,  independence  is  vested 
in  the  eldest,  that  is,  in  him  who  has  attained  age  and  qualification 
as  before  described.  Before  majority,  no  boy  is  liable  to  be  summon- 
ed to  any  Court  or  to  be  imprisoned,  just  as  he  is  uot  liable   for   debts. 
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For  it  is  said^  they  who  have  not  attained  discretion,  ambassadors^ 
persons  about  to  give  gifts  for  the  sake  of  religion^  persons  engaged 
in  religious  ceremonies,  and  persona  wha  are  advaooed  in  years,  are 
not  to  be  summoned  to  any  Court  or  imprisoned.  There  is  an  apparent 
inconsistency  of  opinion  between  the  sage  before  quoted  and  another 
sage  who  declared  that  a  son  from  his  birth  is  bound  to  pay  his  pater- 
nal debts,  even  from  his  own  resources^  to  preserve  his  father  from 
perdition,  while  that  sage  says  that  he  becomes  responsible  only  after 
attaining  years  of  discretion.  The  meaning  of  the  sage  alluded  to  is 
that  the  son  is  bound  to  pay  such  debts  after  arriving  at  majority  and 
not  before.  But  the  restriction  as  to  the  payment  of  debts  till  aitain- 
^ng  majority  is  not  applicabie  to  tke  performance  of  the  obsequies  of 
ancestors^  which  even  a  boy  is  enfoimed  to  perform  J' 

*^  From  the  above  it  will  appear  that,  before  attaining  majority,  every 
act  whether  worldly  or  religious  is  prohibited,  except  the  performance 
ofobsequiesy  or  of  the  like  nature,  which  is  especially  enjoined  by  the 
Shistras  and  not  optional.  Now  the  authority  of  a  minor  to  bis  wife 
for  the  adoption  of  a  son  will  come  under  the  dass  of  restrictions. 
Ist.  He  has  not  arrived  at  the  age  of  discretion  determined  by  the 
Shdstras,  and  therefore  cannot  possess  the  qualifications  required  for 
such  an  act.  2ndly*  Adoption  is  not  enjoined  by  the  Shdsfroit  as 
"  Nitya,'^  or  enjoined,  but  "  Kimya/'  or  optional,  as  it  is  said  that 
he,  who  desires  the  funeral  cake,  libations,  and  solemn  rites,  and  the 
celebrity  of  his  name,  is  required  to  adopt  a  son.  But  by  the  omission 
of  adoption  he  incurs  no  sin,  he  only  deprives  himself  of  certain  ad- 
vantages :  and  therefore  adoption  is  not  a  "  Nitya,^'  but  a  "  Kdmya'* 
act :  as  such,  like  all  other  acts  of  a  like  nature,  it  rests  in  the  desire 
of  the  party  and  is  not  enjoined  by  the  Shistras,  Adoption  by  a 
minor,  is  invalid,  since  he  dannot  possess  discretion  as  already  defined. 
Any  authority  of  the  kind  given  by  a  minor,  like  any  testamentary 
writing  or  verbal  bequest  made  by  him,  is  invalid,  according  to  the 
Hindoo  law. — This  doctrine  is  likewise  consistent  with  reason,  because 
adoption  in  general  deprives  the  legal  heir  of  his  rights,  and  a  person 
who  is  capable  of  doing  that  should  be  qualified  to  perform^'the  acts 
specified  in  the  definition  of  discretion.  That  discretion  being  unat- 
tainable, according  to  the  ShAstras,  by  persons  under  the  age  of 
sixteen,  the  restriction  must  be  applied  to  all  acts  ofja  minor  which  he 
is  not  specially  allowed  to  perform.    Besides^  as  the  judgment  of  a 
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minor  must  bp  immature,  any  such  power  on  his  part  is  obviroiulv 
liable  to  the  greatest  abuses,  through  the  inftuence  of  interested  ud 
dcsi<rnincr  parties.  It  has  therefore  been  the  poliey  of  the  Hindon 
Legislators  most  strictly  to  forbid  the  recognition  of  atiy  power  in  a 
minor  where  discretion  is  necessary  to  the  validity  of  ah  act.  Thi? 
policy  is  consonant  with  the  opinion  ot  foreign  jurists.'' 

The  civil  Roraau  law  attached  such  weight  to  so  important  an  al- 
teration in  families,  as  adoption,  and  so  zealously  watched  such  acts, 
tliat  it  provided  that  no  adoption  should  take  place  without  the  autho- 
rity of  the  magistrate.  The  intention  of  such  restriction  evidently 
was  to  control  such  alteration  in  the  line  of  inheritance  in  a  family 
to  the  prejudice  of  others.  This  principle  in  a  great  measure  coincides 
with  that  of  the  Kinoo  Legislative  Sages,  who  ordain  that  a  person 
being  about  to  adopt  a  son  shouhl  take  an  unremote  kinsman  or  the 
near  reflation  of  a  kinsman,  having  convened  his  kindred  and  announc- 
ed his  intention  to  the  king,  &c.'' 

Remark  ^*    appears    on    cuusideratiou    of    the    two  opinions 

above  mentioned,  that  Pandit  Bharut-chantier  Skiro- 
maniy  considering  the  adoption  of  a  son  to  be  a  positive  act  of 
reli<^iou,  held  that  an  infant  is  competent  to  adopt;  vMle  Baboo 
Prnsiuino-coomnr  Tagore,  considering  that  the  order  of  succession 
would  be  changed,  and  the  person,  who  would  have  been  an  heir, 
if  adoption  did  not  take  place,  would  be  deprived  of  his  rights  by 
the  act  of  adopting  a  son,  considering  also  that  act  to  be  an  optional 
oiuj,  held  it  to  be  beyond  the  capacity  of  a  minor.  But  it  is  un- 
questionable tiiat  adoption  is  a  religious  rite  mixed  with  civil  func- 
tions ;  for,  had  a  boy  been  adopted  merely  for  the  sake  of  the  oblation 
cake,  water,  and  solemn  rites,  his  adoption  might  have  been  deemed  a 
mere  religious  act,  but  he  is  adopted  not  only  for  those  purposes,  but 
also  to  inherit  the  adopter's  estate,  and  to  be  his  representative  in  all 
eivil  matters.  Thus  there  is  no  doubt  that  adoption  is  partly  for  re- 
ligious and  partly  for  civil  purposes.  Now,  it  is  to  be  seen  whether  it 
is  an  optional  or  p(j>jitive  religious  act. — If  optional,  an  infant  cannot 
do  it,  oven  though  it  did  not  partake  of  a  civil  nature.  But  it  appears 
from  the  following  text  of  the  Veda:  **  A  Brahmana^  immediately  on 
being  born,  is  pronounced  a  debtor  on  three  obligations^ — to  the  holy 
saints,  for   the   practice  of  religious   duties ;  to   the  gods  for  the  per- 
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ibrinaace  of  sacrifices  ;  to  his  forefkthers  for  oflbpriug  ;''  also  from  the 
following  text  of  Manu  :  ''  When  he  has  paid  his  three  debts  (  to  the 
sages,  the  manes,  and  the  gods,)  let  him  apply  his  mind  to  final  beati- 
tude ;  but  low  shall  he  fall,  who  presumes  to  seek  beatitude^  Without 
hating  discharged  those  debts  ;''  also  from  the  following  text  of  the 
same  sage  cited  in  the  DatUika^chaudrika  :  ^'  A  son  of  any  description 
must  be  anxiously  adopted  by  a  man  destitute  of  male  issue ;  for  the 
sake  of  the  funeral  cake,  water>  and  solemn  rites,  and  for  the  celebrity 
of  his  name  -/'  and  also  from  the  following  passage  of  the  DaUaka-nUTnan^ 
sd:  **  Since  it  is  shown  by  this,  that  being  so  destitute  is  a  cause,  in 
omitting  to  adopt  a  son,  an  offence  even  is  incurred  ;*'  that  the  adopt- 
ing of  a  son  is  a  positive  act ;  and  from  this  special  dictum  of  the  latter 
authority :  **  the  precept  enjoining  the  production  of  a  son  being  posi- 
tive, it  results  that  the  contravention  of  it  is  the  cause  of  an  offence  ; 
and  on  defect  of  any  son  in  general,  exclusion  from  heaven  is  declar- 
ed in  this  text  c  '^  heaven  awaits  not  one  destitute  of  a  son  :"  &x;., — 
adoption  in  his  opinion  is  certainly  a  positive  religious  act  (nitya 
dharma  karma^  )  and  not  an  optional  (kampa  )  one,  inasmuch  as, 
any  religious  act  the  non-observance  or  non-performance  whereof 
causes  an  offence  is  termed  ^nityft  karma'  (positive  act.)  Further 
on,  the  Daitaka-mlmanBiy  having  declared  that  the  precept  enjoying 
the  production  of  a  son  is  a  positive  act,  and  the  contravention  of  it 
is  the  cause  of  an  offence,  and  there  being  nothing  contrary  to  it  in 
the  Daiiaka'Chandrika,  the  opinion  of  the  former  must  be  respected, 
even  though  according  to  other  authority  or  authorities  the  act  in 
question  be  an  optional  one,  the  DcUtaka-mtminsi  and  Dattaka- 
ckandrika  being  the  highest  and  predominant  authorities  on  the  sub- 
ject of  adoption.  But  though  adoption  be  a  positive  act  of  religion, 
and  as  such,  it  be  incombent  upon  persons  destitute  of  sons  to  adopt, 
yet  consistently  with  the  reason  of  the  law  an  infant  without  discretion 
is- ineompetent  to  adopt  a  son;  for  how  c^u  that  boy  do  so  who 
does  not  understand  why  a  son  is  to  be  adopted,  and  what  is  the  conste- 
quenceof  not  adopting  a  son  ?  In  the  rrayashehUta-kanda  distinction 
is  made  with  regard  to  severity  in  the  penance  or  expiation  of  infants, 
according  to  their  age  and  understanding.  In  the  Fpavahara-kdnda* 
W,  an  infant  {shishu)  before  his  eighth  year  is  considered  as  similar 
to  a  child  in  the  Avomb,t  and  to  the  tenth  year  a  (  mere  )  child,t 
♦  bee  the  preface  p,  I,        t    Sec  ante  pp.  396,  897. 
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infants  should  be  entitled  to  maintenance  only^  since  it  is  the  general 
maxim  of  the  law  that — *^  the  sense  of  the  law  ascertained  in  one 
instance,  is  applicable  to  others  also,  provided  there  be  no  impedi- 
ment."* The  circumstances  of  an  infant  and  his  adopted  son  being 
similar  to  those  of  eunuchs  and  the  like  and  their  adopted  sons,  there 
is  no  impediment  to  the  rule,  laid  down  for  the  latter,  being  applifd 
to  the  adopted  sons  of  infants.f — (Consequently,  when  a  son  is  adapt- 
ed by  a  minor,  endued  with  discretion,  that  son  should  be  entitled 
to  maintenance  according  to  the  rule  of  the  Daitaba^chandrikd. 

Legal  opinioiis  delivered  in,  and  admitted  by,  the  several  cow  Is 

of  judicature^  and  examined  and  approved  of  by 

Sir  William  Macnaghten. 

Q.  Is  an  unmarried  person  competent  to  adopt  a  boy  as  his  son, 
or  otherwise  ? 

R.     An  unmarried  person  may,   for   the   purpose   of 

An       unmarried  -        i.      %  .  •■  i  •  «  •     « . 

person  may  adopt,  secunng  for  his  own  and  his  ancestors,  fanerai  obla- 
tions of  food  and  water,  adopt  a  boy. 

This  is  consonant  to  the  Dattaka-chandrikd,  Dattaka-darpaua,  and 
other  works.  Zillah  Jungle  Mehals,  May  11th.,  1826.  Macn.  H.  L. 
Vol.  II.  Ch.  VI.  Case  1.  p.  175. 

Q.  I..     Is  a  woman,  on  the   death  of  her   husband,   competent  to 

adopt  a  son  or  not  > 

A  widow  <^nnot  ^'  ^'  IHier  husband  left  directions  with  her  lo 
adopt  a  son  without,     adopt  a  boy,  and  then  died,  in  that   case    the   widoir 

the     permission    of       .  -i       •      i  »       • 

her  late  huHband.  is  authorised  by  law  to  receive  a  son  in  adoption 
but  not  otherwise. 

Authorities. — The  text  of  Vashishtha,  rited  in  the  Virida-chinlA- 
muni  and    Vivada-bha/tf/arnmya  :  — 

**  Let  not  a  woman  either  give  or  receive  a  son  in  adoption,  unless 
with  the  assent  of  her  husband.^' 


*  Sec  Srt-krishnas  commentary  on  the  DtTya-bhaga,  Sana,  pp.  81,  82.  Colf'b.  />j. 
hfuf.p.  63.  Note  31.  Ante,  p.  436. 

t  That  iH,  as  eunuchs  and  the  like,  being  themselves  not  entitled  to  their  pairimoiiv, 
<'a n not  make  their  adopted  sonH  entitled  to  Huch  property,  so  an  infant  not  liavjng  power 
ti.  di5*ji(ise  uf  property,  cannot  make  his  adopted  aon  8Ucc<*ssor  lo  jiroperty. 
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Q.  2.  A  person  died  before  his  father^  leaving  a  widow  iu  a  state 
of  pregnancy,  who  was  subsequently  delivered  of  a  child.  In  this 
case,  is  the  posthumous  child  entitled  to  its   father's  property  ? 

R.  2.  If  the  son  leaving  a  pregnant  wife  died  before  his  father, 
while  the  family  were  in  a  state  of  union^  and  the  widow  subsequently 
brought  forth  a  son,  such  sou,  on  the  death  of  his  grandfather,  is  en- 
titled to  inherit  his  father's  portion  along  with  his  uncles  or  other 
heirs ;  but  if  the  widow  bring  forth  a  daughter,  she  cannot  claim  a 
share^  because  there  is  no  pA)vision  in  the  law  that  a  granddaughter, 
whose  father's  death  happened  previously  to  that  of  his  father,  may 
inherit  from  her  grandfather.  But  supposing  the  original  proprietor 
to  have  divided  his  estate  between  himself  and  his  deceased  son,  iu 
that  case  tlie  granddaughter  is  competent  to  inherit  her  father's 
share. 

Auikarities  i—Uhe  text  of  Ki^TVAVANA,  cited  in  the  Ddya-fallwa: 
**  Should  a  son  die  before  partition,  his  share  shall  be  allotted  to  his 
ttou,  provided  he  had  received  no  fortune  from  his  grandfather.  That 
sou's  son  shall  receive  his  father's  share  from  his  uncle,  or  from  his 
uncle's  son." 

Q.  3.  Is  it  customary  to  cuter  into  any  written  agreement  on  the 
occasion  of  adopting  a  boy ;  and  if  so,  is  an  adoption  iu  whicli  no 
writing  was  executed  necessarily  null  and  void  ? 

R,  8.     There  is  no  law  requiring    the  execution  of  a 
A   written  iiistni-  .  .  . 

inent  is  tiot  iieces.     written  instrument   on  the   occasion   of  receiving  a 

^ii^^d^ptiJ^**^''^  ^°y  "^  adoption,  though  the  practice  of  resorting  to 
writing  is  prevalent. ,  If  a  person,  having  performed 
the  ceremonies  prescribed  for  adoption,  affiliate  a  boy  whose  age  does 
not  exceed  five  years,  without  having  recourse  to  any  written  instru- 
ment, and  the  parents  of  the  boy,  of  their  own  free  will,  give  the  boy 
for  the  purpose  of  afiiliaticin,  in  such  case  the  adoption  is  good 
and  legal. 

The  Passage  quoted  in    the    Vivddirnava^aelu  and    Vhddabhangir, 

uava: — "  But  after  their  fifth  year,  O  king,    sons  given    and   the   rest 

must  not  be  adopted  :  let  the  adopter  take  a    boy  five   years   old,    and 
first  perform  a  sacrifice  for  male  offspring." 
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ZiUali  Nmldea.  September  20 th.,  1810.  Kisheukaunt  Gomamee, 
versus  Purmanund  Go/nmuiee.  Maen.  H.  L.  Vol.  II.  Chap.  VI.  Ca*e 
2.  pp.  175—178. 

Q.  A  person  previously  to  his  death  left  directions  with  his  wife, 
who  was  then  under  age,  to  adopt  a  son  for  him  while  his  brothers  were 
alive.  In  this  ease,  was  he  at  liberty  to  desire  his  wife  to  adopt  a  son, 
though  his  brothers  were  living  ? 

A  widow  being  a  R.  If  the  deceased,  previously  to  his  death,  and 
"iT'uolT  inn?ac*     '^"""g  *l»e  lifetime  of  his   brothers,  left  direction* 

Uu°b„*n.oagh  hel     ^'**'  ^'^   ^•'■''   *°  '^''^P*  ^  '«'"  *»  adoption,  and  sub- 
husband's   brotiieM     scqucntly  died,  on  his  death,  the  directions   so  eiven 

are  living.  ,,-ii  •it«««i 

should  be  considered  legal  for  the  purpose  of  affilia- 
tion. The  non-age  of  his  widow  and  the  existence  of  his  brothers  are, 
according  to  law,  no  obstacle  to  the  adoption.  This  opinion  is  conform- 
able to  the  doctrines  of  Manu,  the  Vyavahdra-taUwa,  the  Dat^taka- 
mhndnsa,  and  other  law  books.  City  Moorshcdabad.  March  19th., 
1815.  Ilaradhan  Roy,  agent  of  Sarbnmongula,  versus  Btswonaih  Roy 
and  others.     Maen.  II.  L.  Vol.  II.  Chap.  VI.  Case  5.  p.  180. 

Ci.  A  person,  having  left  directions  with  his  wife  to  make  an  adop. 
tiou,  died,  and,  subsequently,  his  widow,  at  one  and  tlie  same  time, 
adopted  two  sons  ;  in  this  case,  is  the  adoption  of  both,  or  either,  goo<l 
and  valid  ? 

R.     If  a  childless  person,  from  religious  motives,  de- 

A  widow,    having         -       i-        -c  j  i  i  -i 

receivediiistructionH  sire  his  WHO  to  adopt    a   SOU,    the  child    so   adopteil 

Ido'^A''\son'  calfnot*  be(!omes  the   substitute   of  a    legitimate  son.     The 

make  two  adoptvmiiiB  widow  is  with  such  permission    competent  to   adopt. 

The  one   made  rp  From  the  direction  of  the  husband,    as    it    is  stated 

condlv     will   be  in-       .  .  i      .1  •,         ,       . 

yalid.  »n  the  questiou,   he     evidently    considered    that    one 

substituted  son  would  be  suftleicnt  for  the  performance  of  religions 
ceremonies.  Consequently,  in  obedience  to  each  order,  the  widow 
cannot  adopt  two  sons  at  the  same  time;  and  the  second  adoption  is 
illegal. 

Authorities : — "  A  son  of  any  description  must  be  anxiously  adopt- 
ed by  one  who  has  none,  for  the  sake  of  the  funeral  cake,  water,  and 
sulemn  rites,  and  for  the  celebrity  of  his   name,*^ 
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the  text^  the  word  *  son^  is  in  the  singular  number :  the  author 
)  Dwoitanirnaya  construes  this  as  forbidding  many  adoptions,  &c. 
J :  ''  Sages  declared  these  eleven  sons,  (the  son  of  the  wife  and 
mi,)  as  specified,  to  be  substitutes  for  the  real  legitimate  son ; 
le  obsequies  would  fail,  {Kriydlopai,'')  Dacca  Court  of  Appeal, 
80th.,  1813.  Macn.  H.  L.  Vol.  II.  Ch.  VI.  Case  7.*pp.   181,  182. 

1.  If  a  woman,  asserting  that  she  had  received  permission 
her  husband  to  adopt  a  son,  shall  make  such  adoption,  and  the 
ing  of  the  permission  be  not  supported  by  any  other  evidence 
»  her  assertion,  is  the  adoption  legal  ? 

R.  I.     If  the  woman  state    herself  to  have  been 

hftt  she  had     authorised  by  her  husband  to  adopt  a  boy,   and   the 

a^SSl^  to     sanction  be  not  proved   by   the   testimony  of  wit- 

a  gon,  is  not  ncsses  or  other  evidence^  the  adoption  in  such  case 
ntproof.  ,11 

IS  not  legal. 

i 

ihoriiies : — "  Let  not  a  woman  either  give  or  receive  a  son  in 
ion;  unless  with  the  assent  of  her  husband.*'  Vashishtha,  cited 
B  DaUaka-chandrikd  and  other  authorities. 

2.  If  a  dispute  arise  between  an  adopted  son  and  his  adopting 
er,  and,  to  decide  it,  the  adopted  son  execute  an  agreement  to 
allowing  purport,  that  his  mother  is  to  remain  in  possession  of 
mded  property  dufing  her  lifetime,  and  that  he  is  to  inherit  after 
nly  on  the  following  condition,  that,  ^should  any  serious  difierence 
between  his  mother  and  himself,  he  is  to  lose  all  his  rights, 
lis  adoption  is  to  be  held  void ;  does  such  document,  on  the  oc- 
ce  of  any  difference  between  them,  confer  a  legal  right  on  the 
er  to  disinherit  the  adopted  son  ? 

2.  Under  the  circumstances  stated,  such  agreement  does 
r  the  right  alluded  to  on  the  mother,  because  the  owner  of  any 
wions  may  dispose  of  them  as  he  pleases.  This  opinion  is  confor- 
le  to  the  Diya-bhaga,  Vivida-bianffArnava,  VivAdirnava-selu,  and 
'  tracts. 

thoriiies  .—The  text  of  Narada  cited  in  the  above  authorities  ; 
)uld  they  give  or  sell  their  own  shares,  they  do  all  that  as  they 
B,  for  they  are  masters  of  their  own  wealth." 
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Miisst.  Tara-^mni  Debia  versus  Deh-naraen  Roy  and  Bishin- 
persand.  Sudder  Dewanny  Adawlut.  January  14th.,  1824.  Macn.  H. 
L,  Vol.  II.  Ch.  VI.  Case  10,  pp.  183,  184. 

Q.  A  man  of  the  first  class  while  afflicted  with  leprosy,  adopted 
a  son.     In  this  case  is  the  adoption  good  and  valid? 

H.  A  person  afflicted  with  leprosy,  is  incompefepnt 
ad;^pt.  ^'^'  '""""^  to  adopt  a  son ;  for  he  bears  the  impurity  till  death ; 
consequently  the  adoption  must  be  considered  as  void  *— /Airf.  Case 
20,  p.  201. 

Q.  A  person  havinpr  been  afflicted  with  leprosy,  or  the  like  disease 
performs  the  expiation  (priyashchilta)  ordained  in  the  law  for  it,  and 
adopts  a  boy  as  his  son.  In  this  case,  is  the  adoption  good  and  legal 
or  otherwise  ? 

UnlpRs  he  have     ^      ^^^  P°^^^"  afflicted  with   leprosy   or  the  like 

performed  tiin  pre-     discasc,  aftcr  his  iKJrformancc   of  the   prescribed  pc- 
Bcribcd  expiation. 

nance,  becomes  punnccl,  and  is  competent  to  per- 
form pdrvanaf  or  double  rites  and  ceremonies,  as  declared  in  the  fedt?, 
therefore  the  adoption  made  by  the  person  so  purified  is  good  and 
I'fjal.t— /*irf.  Case  21,  p.  201. 

Cstse  Digumbaree    Debee    aj;ainst     the   other  widows  of 

>.oarin-on  the  vya-     Lakkhfee-naraifi  Tagore,  cited  at  pages   from    166— 

va^itha  No.     512.  *'  ./       '  r-^w 

171  of  the  Considerations  on  the  Hindoo  law,  and 
also  in  this  book  under   the  head    •'  who  cam,   and    who    cANXot   be 

ADOPTED.''    (J,  r. 


•  It  ia  not  ili-tiiictly  stated  in  thi-?  riBc  whether  tho  leper  performed  tho  prescribe-i 
rxpiation.  Certainly  tho  opinion  is  correct,  provided  the  leper  have  not  performed  -i- 
piation  :  but  if  performed,  the  adoption  is  legal,  for  the  impnrity'of  the  feper  in  rcmoveil 
after  penance  performed.    See  the  following  ease. — Note  by  Sir.   W.  Maenaghten. 

+  The  opinion  is  correct,  but  the  law  oflicor  by  whom  it  ww  delivered  ha^  omitted 
to  fiitpport  it  hy  any  authority.  The  foUowinj;  passage  from  the  Dif2:e8t  o(  Jagann^tkn 
may  serve  to  supply  the  omii^sion.  "  Saghu^naHdana  holds  that  expiation  for  a  man 
afllicted  with  olophantiaaisy  or  other  similar  disease,  is  ordained  for  the  purpose  of  en • 
ibling  him  to  perform  acts  of  religion  onlained  in  the  VeHa,  By  parity  of  reaaonioC'  he 
become^  computonl  to  inherit  pi'0|>erty,  a'^  well  as  to  perform  reli;;iotw  cereixionie>v.'* 
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^  In  this  case  it  will  be  seen  that  one  Lukkkyee-tuirain 

Tagore  died,  leaving  three  widows,  one  of  whom  was 
tndente  at  his  death,  and  in  the  event  of  the  death  of  the  child  about  to 
be  born,  he  empowered  his  widows  to  adopt  another  son.  In  due  time 
the  pregnant  widow  was  delivered  of  a  son,  but  he  died  seventeen  days 
afterwards.  And  upon  that  event  his  mother  filed  a  bill  in  equity,  as 
heir  to  her  deceased  son,  to  be  put  in  possession  of  the  estate  of  her 
husband,  Lukkhyee-narain.  Eventually,  however,  the  power  to  adopt, 
and  the  adoption  made  under  that  power,  were  affirmed,  and  the  bill 
of  the  widow,  who,  but  for  the  adoption,  would  have  come  in  as  her 
son's  heir,  was  dismissed.  There  could  be  no  doubt  of  the  devolu- 
tion of  the  absolute  estate  on  Lukihyee-narain's  begotten  son,  but  him 
failing,  the  title  of  the  adopted  son  became  paramount  in  next 
succession. 

O&Se  Shdm-chander  and  Rooder-chander  appellants,  versus 

**^f!S^V^°  612      N^royanee  Dehee  and  Rdm-kishare  Roy  Respondents. 
6i3,6i6,5i8&5i9.  '     August  21st.  1807.  S.  D.  A.  R.  Vol.  I.  page  209.— 

Remark  ^^^  particulars  of  this  case  will  be  found  under   the 

head  '^whether  a  dattaka  son  is  entitled  to  inherit 
FROM  A  BANEHu/'  q.v.  Although  the  decision  in  the  above  case  went 
directly  on  a  different  point,  that  is  the  validity  of  two  successive 
adoptions  made  for  the  same  man,  one  son  being  adopted  on  the  death 
of  the  other,  yet  it  will  be  found  on  perusal  of  the  decision  that  the 
adoption  of  Rdm-kisiore  made  by  Ruitun-mala  the  younger  widow  of 
Hurry-kishore  on  the  death  of  his  first  adopted  son  Nund-kishore  a  long 
time  after  the  date  of  the  permission  or  power  given  for  the  purpose  was 
unanimously  declared  valid  by  the  then  Hindoo  law  officers,  and  it 
was  held  to  be  so  by  Mr.  H.  Colebrooke,  the  highest  European 
authority  on  matters  of  Hindoo  law,  without  any  objection  on  the 
score  of  the  execution  of  the  power  to  adopt  being  barred  by  lapse 
of  time. 

OftSe  ^^^^  ^&s  ^^  action  of  ejectment,  brought  by  the  two 

^&  ^^^^  614"     ^a^g'i^^ers  of  A.  B.,  a  deceased  proprietor  of  the  pro- 
515&019.  perty  in  question,  to  recover  the  premises   as  set  out 

on  a  bill  of  particulars  as  having  belonged  to   their  father. 

To  complete  the  plaintifPs  case  a  question  was  asked  of  the  pandits. 
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Quere,  A  man  dies  leaving  landed  propertji  a  widow^  and  three 
daii<^hters^  but  no  male  issue ;  one  of  those  daughters  has  a  son  bom 
during  her  father's  life  time.  Quere,  who  is  entitled  to  possession  at 
the  father^s  death  ? 

A.  The  widow  is  entitled  to  an  estate  for  life,  and  after  her  death 
the  unmarried  daughters  have  equal  shares  :  the  daughter  that  is  mar- 
ried in  her  father's  life  time  is  not  entitled  to  any.  If  one  daughter 
had  been  married^  and  the  other  not,  at  the  father's  death,  no  intcf- 
vciition  of  the  widow's  estate  having  occurred,  the  unmarried  daught* 
er  would  have  succeeded  solely. 

Ferffusson,  for  tlic  defendant,  stated  that  his  client  claimed,  as  the 
adopted  son  and  heir  of  the  deceased  A.  B.,  and  it  was  proved  that 
he  had  been  so  adopted  by  the  widow  of  A.  B.,  after  his  death  accord- 
ing  to  instructions  given  to  her  for  this  purpose  by  him  during  his 
life  time. 

And  several  witnesses  swore  to  having  heard  A.  B.  invest  his  wife 
with  a  power  to  appoint  him  (defendant)  an  adopted  son  after 
his  death. 

The  following  questions  were  here  put  to  the  Pandits. 

Ist.  Whether  any  written  authority  was  nec^sary  to  be  given  by 
the  husband,  to  entitle  his  widow  to  adopt  ? 

A.  No. 

2udly.     Are  any  ceremonies  usual  on  such  occasion   of  deputing  ? 

A.  No,  it  may  be  merely  verbal ;  but  if  there  were  no  other  wit- 
ness of  the  widow's  having  received  such  a  power  from  her  husband 
but  the  widow  herself,  she  would  not  be .  believed,  and  could  not 
prove  it. 

3rdly.  Whether,  if  there  be  living  a  son  of  the  deceased's  daught- 
er at  the  time  of  his  death,  any  other  can  be  adopted  ? 

A.     Yes,  any  stranger  even,  without  restriction. 

Thus  the  power  of  the  widow  to  adopt,  as  she  had  done,  a  stranger 
after  her  husband's  death,  by  virtue  of  a  general  power  being  establish- 
ed, and  the  fact  of  adoption  being  proved,  there  remained  only  a  few 
questions  more  of  Hindoo  law  to  put  the  lessors  of  plaintiflf  out 
of  Court. 
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Here  the  following  question  was  «sked  of  the  Pmdit9  r— 

Q.  May  such  ^  power  of  adoption^  delegated  to  the  widow,  be 
exercised  at  any  time  after  her  husband's  death  ? 

A.    Yes,  so  it  be  in  the  widow's  lifetime. 

This  adoption  had  been  made  fifteen  years  after  her  husband's  death, 
so  that  the  widow  enjoyed  the  property  solely  for  sometime;  but 
since  the  defendant  had  come  to  the  age  of  sixteen  she  had  given  it 
np  entirely  to  his  management  and  benefit,  wliich  was  strong  corro- 
boration of  the  truth  of  the  defendant's  case,  because  the  widow  her- 
self had  actually,  by  the  adoption,  deprived  herself  of  a  life  estate, 
which  she  would  otherwise  have  had  in  the  whole  premises. 

There  had  not  been  any  quarrel  with  the  daughters. 

It  was  also  inquired  of  the  Pandiit  whether  a  widow  ooald  adopt 
a  drild  which  was  not  in  existence  in  her  husband's  lifetime  ? 
A.  Tea. 

In  the  case  cf  the  Rajah  of  Tanjore,  quoted  by  Fergusmn^  there  was 
also  a  parol  adoptive  power,  and  this  was  authenticated  and  clearly 
established  as  law  by  all  the  Pandits  of  any  distinction  in  India, 

The  facts  of  the  case  and  the  law  being  clearly  established,  the 
Court  gave  judgment  for  the  defendant. — East's  Notes,  Case  No.  X. 
24.th  of  March,  1814. 

Remark. — 
The  above  decisions  are  consistent  with  the  Hindoo  law,  which 
prescribes  no  limitation  in  adoption.  The  Privy  Council,  however, 
in  the  following  case,  has  determined  that  the  power  given  by  a 
man  to  his  wife  to  adopt  a  son  in  the  event  of  his  begotten  son,  then 
alive,  dying  without  issue  male,  becomes  incapable  of  execution  by 
reason  of  the  begotten  son's  living  to  the  age  of  majority,  and  then 
dying  leaving  a  widow  him  surviving. 

Judgment  of  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council  on  the  appeal  of  Mussumat.  Bhoobun-moyee  Debeahj  versus 
Ram-kishore  Achaijea,  from  the  late  Sudder  Dewanuy  Adawlut  of  Cal- 
cutta, delivered  on  the  26th  May»  186S, 
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Bhoobun-moyee  Debeah  ver$m  Ramkishore  Acharjea'i' 
The  26th  of  May,  1865, 
Present — Lord  Kingsdown^  Lord  Justice   EInioht  Brucb,  Lord  Jus- 
tice Turner,  Sir  Lawrence  Peel  (and)  Sir  James 
w.  coivilb. 

Case  The  appeal   in  this  case  arises  out  of  a  suit  brought 

^Vo"«2.Zd     ^y^^^  respondent  Ram-kishore  to  recover   certeiu 
ivpugnani  to 'that     estates  in  Bengal  which  were  claimed  by,  and  were  in 

No.  519.  ,  -  r       •  «• 

the  possession  of,  the  appellant   and   of  Rqendro- 
kishore,  whom  she  alleged  to  be  her  adopted  son. 

The  facts,  so  far  as  tliey  are  necessary  to  make  our  judgment 
intelligible,  are  these : — 

Gour-kishore  Acharjea,  being  the  owner  of  considerable  estates 
in  Bengal,  died  in  the  year  1821.  He  left  surviving  him  a  widow 
named  Chundrabally  and  an  only  son  named  Bhowanny-kishore.  At 
the  time  of  his  father's  death,  Bhowanny,  who  succeeded  as  his  heir, 
was  about  four  years  of  age.  He  attained,  however,  his  mqority  and 
married  the  appellant,  Bhoobun  Debeah.  He  died  in  the  month  of 
August  1840,  being  then  about  24  years  old.  He  left  no  issue,  and 
Bhoobun  Debeah,  his  widow,  became  the  heir  of  his  property  as  well 
ancestral  as  of  other  estates,  which  had  been  purchased  with  his  own 
money  during  his  life.  Immediately  upon  the  death  of  Bhowanny  an 
instrument  was  set  up  as  being  his  will  by  Chundrabally,  his  mother, 
and  Bhoobun  Debeali,  his  widow.  By  this  instrument  power  to  adopt  a 
son  was  given  to  Bhoobun  Debeah,  and  until  such  adoption  was  made  the 
income  of  the  estates  was  given  to  Chundrabally  and  Bhoobun  Debeah. 

Under  this  alleged  will  these  two  ladies  took  possession  of  the 
estates  of  Bhowanny  and  remained  in  the  enjoyment  of  them  for  nearly 
four  years. 

In  December  1843  Bhoobun  Debeah  professed  to  exercise  the  power 
alleged  to  have  been  given  to  her  by  the  instrument  already  referred 
to,  and  adopted  a  boy  called  Kajendro-kishore.  Upon  this  a  quarrel 
appears  to  have  arisen  between  Chundrabally  and  Bhoobun,  and 
Chundrabally  alleged  that  the  supposed  will  of  Bhowanny^  under 
which  she  had  so  long  been  in  the  enjoyment  of  half  his  property,  was 
a  forgery,  and  had  not  been  made  till  after  his  death,  and  that  Bhoo- 
bun had   no  power  of  adoption.     She   further  set  up  an  instrument 

•  See  Wceklj  Reporter,  VoL  IJI,  p,  15  (Privy  Comicil.) 
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called  an  Onoomuitee-putter  or  deed  of  permiasion,  by  which  she  alleged 
that  a  power  to  adopt  a  son  had  been  given  to  her  by  her  husband 
Gour-kishore  in  his  life-time,  and  which  power,  in  the  events  which 
had  happened,  she  claimed  a  right  to  exercise.  She  accordingly 
adopted,  or  professed  to  adopt,  the  appellant  Ram-kishore  as  the  son 
of  Gonr  her  late  husband. 

Bhoobun  Debeah  on  behalf  of  Rajendro-kishore,  her  adopted  son, 
hanng  obtained  possession  of  all  the  property  of  Bhowanny,  the  suit  iu 
which  the  present  appeal  is  brought  was  instituted  in  1852  in  the 
Zillah  Court  of  Mymensing  by  a  next  friend  of  Ram-kishore^  on  his 
liehalf,  against  Bhoobun  Debea  and  Rajendro-kishore,  and  certain  other 
persons^  the  plaintiff  claiming  as  the  adopted  son  of  Gour  the  whole 
property  ancestral  and  acquired  of  Bhowanny.  To  this  suit  Chundra- 
bully  was  made  defendant  instead  of  suing  as  a  plaintiff  on  behalf  of 
her  son. 

When  the  case  came  before  the  Sadder  A  meen  he  was  of  opinion 
that  the  plaintiff  must  recover  upon  the  strength  of  his  own  title,  and 
that  if  such  title  failed  it  was  unnecessary  to  decide  upon  the  case  of 
the  defendants. 

He  was  of  opinion  that  the  plaintiff  had  failed  to  prove  his  title, 
and  he,  therefore,  dismissed  the  suit  expressing  at  the  same  time  a 
strong  opinion  in*  favour  of  tlie  defendant's  adoption.  lie  awarded  the 
costs  of  the  suit  to  the  defendants  with  the  exception  of  Chundra- 
buUy,  whom  he  held  to  be  really  the  promoter  of  the  suit.  From  this 
decision  there  was  an  appeal  to  the  S udder  Dewanny  of  Calcutta. 
The  case  was  heard  upon  several  different  occasions.  Finally,  the 
Judges  were  unanimously  of  opinion  that  the  adoption  of  Rajendro 
was  invalid,  and  that  the  Will  of  Bhowanny  purporting  to  create  the 
power  of  adoption  was  a  forgery.  They  were  equally  unanimous  in 
holding  that  the  Onoomuttee-putter  of  Gour-kishore  was  a  genuine  and 
valid  instrument,  and  that  if  the  power  to  adopt  continued  at  the  time 
when  Chundrabully  professed  to  execute  it,  there  had  been  a  valid 
adoption.  One  of  the  Judges  was  of  opinion  that  the  power  was  gone, 
and  that  the  adoption  was  invalid.  The  other  two  were  of  opinion 
that  the  power  existed  at  the  time  of  the  adoption,  and  a  decree  was 
made,  therefore,  in  favour  of  the  plaintiff  as  to  the  ancestral  property  of 
Bhowanny,  but  not  as  to  his  self-acquired  property,  and  the  costs  of  the 
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parties  were  ordered  "  to  be  borne  by  them  in  proportion  to  the  amount 
of  t]ie  property  decreed  or  dismissed/'  The  case  now  comes  before 
us  on  appeal  by  Bhoobun  Debea,  as  representing  her  own  rights  and  the 
rights  of  a  son,  whom  she  had  adopted  in  lien  of  Rajendro»  who  is  dead, 
and  on  a  cross  appeal  by  Ram-kishore  complaining  that  the  decree  in 
his  favour  ought  to  have  included  the  self-acquired  property  as  well  as 
the  ancestral  property  of  Bhowanny. 

On  the  hearing  of  these  appeals  we  expressed  a  clear  opinion,  with- 
out calling  on  the  Respondent's  Counsel,  that  the  court  below  was  right 
in  holding  that  the  alleged  will  of  Bhowanny  was  a  forgery.  This 
being  so  and  no  power  of  adoption  having  been  proved  or  alleged  to 
have  been  given  by  parole,  the  adoption  of  Rajendro  and  of  the  son 
now  substituted  for  him  must  of  course  be  held  in  this  suit  to  be  invalid. 

The  next  question  is  as  to  the  validity  of  the  adoption  of  Ram- 
kishore.  We  see  no  reason  to  dissent  from  the  opinion  of  the  court 
below  upon  the  facts  of  the  case,  viz.,  that  the  Onoomattee-pntter 
of  Gour  is  a  genuine  instrument,  and  that,  supposing  the  powers 
given  by  it  to  have  been  in  force,  when  the  adoption  under  it  took 
place,  the  adoption  was  good,  but  wc  think  it  unnecessary  to  examine 
into  the  genuineness  of  this  instrument,  as  we  are  of  opinion  that  at 
the  time  when  Chundrabully  professrd  to  exercise  it,  the  power  was 
incapable  of  execution. 

It  appears  that  some  years  before  the  ]>irth  of  Bhowanny.  and  in  the 
year  1811  of  our  era,  Gour-kishorc  being  then  childless,  and  anxious, 
as?  Hindoos  generally  are,  to  provide  a  son  by  adoption,  if  he  should 
have  no  natural  born  son,  executed  an  Onoomut  tee -putter  on  the  30tli 
March  1811  by  which  ho  gave  power  of  adoption  to  Chundrabully, 
his  wife. 

In  1819,  two  years  after  the  birth  of  Bhowanny,  he  executed  the  in- 
strument on  which  the  present  question  depends,  which  is  found  at 
pao;e  51  of  the  appendix,  and  the  important  part  of  which  is  as  fol- 
lows.— 

•'This  is  an  Onoomattee-putter  (  deed  of  permission)  to  the  follow- 
ing purport : — Prior  to  the  birth  of  a  male  rhild  from  your  womb,  1 
had  executed  in  your  favjur  au  Ouooinuttee-putter  ou    the   subject    of 
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your  receiving  (an)  adopted  son.  Subsequently  by  the  will  of  God , 
you  have  given  birth  to  a  male  child,  Still,  having  regard  to  the  fu- 
ture, I  have  again  given  you  permission.  If,  which  God  forbid,  the 
male  child  of  yonr  body  be  non-existent,  then  you  will  adopt  a  son  from 
my  race  (goira,)  or  from  a  different  race  (goira^)  for  the  purpose  of 
performing  mine  and  your  Sradh  and  other  rites,  and  for  the  Slieva 
(service)  of  the  Gods,  and  for  the  succession  to  the  zemindary  and 
other  property ;  on  which,  if  the  adopted  son  be  non-existent,  which 
God  forbid,  then  you  shall,  according  to  your  pleasure,  on  the  failure 
of  one,  adopt  other  sons  in  succession,  to  avoid  the  extinction  of  the 
pinda  (funeral  cake  or  offering ;)  that  Dattaka  (adopted)  son  shall  be 
entitled  to  perform  your  and  my  Sradh,  &c.,  and  that  of  our  ances- 
tors, and  also  to  succeed  to  the  property." 

The  first  question  which  arises  is  as  to  the  construction  of  the  instru* 
ment.  It  seems  to  have  been  considered  by  the  two  Judges  of  the 
Sndder  Court,  who  decided  in  favour  of  the  respondent  (certainly 
by  one  of  them,)  that  the  document  was  to  be  regarded  as  a  will,  and 
as  containing  a  limitation,  on  failure  of  male  issue  of  the  testator  in 
the  life  time  of  ChundrabuUy,  of  the  estate  of  the  testator,  to  a  son 
adopted  by  ChundrabuUy,  as  a  persona  designata.  There  is  no  doubt 
that  by  the  decision  of  Courts  of  Justice,  the  testamentary  power  of 
disposition  by  Hindoos  has  been  established  within  the  presidency  of 
Bengal,  but  it  would  be  to  apply  a  very  false  and  mischievous  prin- 
ciple if  it  were  held  that  the  nature  and  extent  of  such  power  can  bo 
governed  by  any  analogy   to  the  law  of  England. 

But  their  Lordships  are  quite  satisfied  that  there  is  in  this  case  no  room 
for  the  application  of  any  such  doctrines.  The  instrument  before  us 
is  merely  what  it  purports  to  be  a  deed  of  permission  to  adopt ;  it  is  not 
of  a  testamentary  character,  it  was  registered  as  a  deed  in  the  life  time 
of  the  maker;  it  contains  no  words  of  devise  nor  was  it  the  intention 
of  the  maker,  that  it  should  contain  any  disposition  of  his  estate,  ex- 
cept so  far  as  such  disposition  might  result  from  the  adoption  of  a 
son  under  it.  He  mentions  the  objects  which  induced  him  to  make  the 
deed,— religious  motives,  the  perpetuation  of  his  family,  and  the  suc- 
cession to  his  property,  but  it  was  by  the  adoption,  and  only  by  the 
adoption,  that  those  objects  were  to  be  secured,  and  only  to  the  extent 
in  which  the  adoption  could  secure  them. 
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How,  thcu,  is  tlic  deed  to  be  construed  when  wc  regard  it  merely  a» 
a  deed  of  pcrmissiou  to  adopt  ?  What  is  the  intention  to  be  collected 
from  it^  and  how  far  will  the  law  permit  such  intention  to  be  effected? 
It  must  be  admitted,  that  it  contemplates  the  possibility  of  more  than 
one  adoption ;  that  it  shows  a  strong  desire  on  the  part  of  the  maker 
for  the  continuance  of  a  person  to  ^lerform  his  funeral  rites^  and  to 
succeed  to  his  property,  and  that  it  does  not  in  express  terms  assign 
any  limits  to  the  period  within  which  the  adoption  may  bd  made. 
But  it  is  plain  that  some  limits  must  be  assigned.  It  might  well  haye 
been  that  Bhowanny  had  left  a  son  natural  born  or  adopted,  and  that 
such  son  had  died  himself  leaving  a  son,  and  that  such  son  had  attain- 
ed his  majority  in  the  life  time  of  ChundrabuUy.  It  could  hardly 
have  been  intended  that  after  the  lapse  of  several  successive  heirs  a 
son  should  be  adopted  to  the  great  grandfather  of  the  last  taker  when 
<ill  the  spiritual  purposes  of  a  son,  according  to  the  largest  constmction 
of  them,  would  have  been  satisfied. — But  whatever  may  have  been  the 
intention,  would  the  law  allow  it  to  be  effected  ?  We  rather  under- 
stand the  judges  below  to  have  been  of  opinion  tliat  if  Bhowanny  had 
left  a  son,  or  if  a  son  had  been  lawfully  adopted  to  him  by  his  wife 
under  a  power  legally  conferred  upon  her,  the  power  of  adoption  given 
to  ChundrabuUy  would  have  been  at  an  end.  But  it  is  difficult  to 
see  what  reasons  could  be  assigned  for  such  a  result  which  would  not 
equally  apply  to  the  case  before  us. 

In  this  case  Bhowanny  had  lived  to  an  age  which  enabled  him  to 
perform,  and  it  is  to  be  presumed,  that  he  had  performed,  all  the  re- 
Jijj:ious  services  which  a  son  could  perform  for  a  father.  He  had  suc- 
ceeded to  the  ancestral  property  as  heir,  he  had  full  power  of  disposi- 
tion over  it,  he  might  have  alienated  it,  he  might  have  adopted  a  son 
to  succeed  to  it,  if  he  had  no  male  issue  of  bis  body.  He  could  have 
defeated  every  intention  which  his  father  entertained  with  resi)ect  to 
ihc  property. 

On  the  death  of  Bhowanny  his  wife  succeeded  as  heir  to  him,  and 
would  have  equally  succeeded  in  that  character  in  exclusion  of  his 
brothers,  if  he  had  had  any.  She  took  a  vested  estate  as  his  widow 
in  the  whole  of  his  property.  It  would  be  singular  if  a  brother  ot 
Bhowanny,  made  such  by  adoption,  could  take  from  his  widow  the 
whole  of  his  property,  when  a  natural  born  brother  could   have  taken 
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no  ptirt.  If  Ram-kishorc  is  to  take  any  of  the  ancestral  property  be 
must  take  all  he  takes  by  substitution  for  the  natural  born  son  and 
not  jointly  with  him. 

Whether  under  his  testamentary  power  of  disposition  Gour-kishore 
could  have  restricted  the  interest  of  Bhowanny  in  his  estate  to  a  life 
interest,  or  could  have  limited  it  over  (if  his  son  left  no  issue  male^ 
or  such  issue  made  failed)  to  an  adopted  son  of  his  own^  it  is  not 
necessary  to  consider ;  it  is  sufficient  to  say  that  he  has  neither  done 
nor  attempted  to  do  this.  The  question  is  that  whether  the  estate 
of  his  son  being  unlimited,  and  that  son  having  married  and  lefb  a 
widow  his  heir,  and  that  heir  having  acquired  a  vested  estate  in 
her  husband's  property  as  widow,  a  new  heir  can  be  substituted  by  adop- 
tion who  is  to  defeat  that  estate^  and  take  as  an  adopted  son^  what  a 
legitimate  son  of  Oour->kishore  would  not  have  taken.  This  seems  con- 
trary to  all  reasons  and  to  all  the  principles  of  Hindoo  law,  as  far  as 
we  could  collect  them.  It  must  be  recollected  that  the  adopted  son, 
as  such,  takes  by  inheritance^  and  not  by  devise.  Now  the  rule  of 
Hindoo  law  is,  that  in  the  case  of  inheritance  the  person  to  succeed 
mitst  be  the  heir  of  the  last  fuU^owner.  In  this  case  fihowanny  was 
the  last  fnll-owner,  and  his  wife  succeeds  as  his  heir  to  a  widow's 
estate.  On  her  death  the  person  to  succeed  will  again  be  the  heir  at 
thai  time  of  Bhowanny. 

If  Bhowanny  had  died  unmarried,  his  mother  Chundrabully  would 
have  been  his  heir,  and  the  question  of  adoption  would  have  stood  on 
quite  different  grounds.  By  exercising  the  power  of  adoption  she 
should  have  divested  no  estate  but  her  own,  and  this  would  have 
brought  the  case  within  the  ordinary  rule ;  but  no  case  has  been  pro-  - 
duced,  no  decision  has  bec|i  cited  from  the  text  books  and  no  princi- 
ple has  been  stated  to  show,  that  by  the  mere  gift  of  a  power  of  adop- 
tion to  a  widow  the  estate  of  the  heir  of  the  deceased  son,  vested  in 
possession,  can  be  defeated  and  divested. 

The  only  case  referred  to  in  the  argument  bdfore  us  or  in  the  judg- 
ment below  as  tending  in  that  direction  is  that  of  Lukkhee-naraen 
Thakoor,  reported  by  Sir  F.  Macnaghten,  page  168 ;  but  it  is  incontes- 
table that  in  that  case  the  disposition  depended  wholly  on  the  testamen- 
tary power. — The  authority  to  adopt  was  only  subsidiary  to  the  dis- 
position of  the  property.    The  will  of  Lukkhee-naraen  Thakoor  is  set- 
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forth  ill  full  in  No  5,  page  9,  of  the  appendix  to  Sir.  P.  Mac- 
na<]:htcn's  works.  It  is  termed  a  will;  it  appoints  an  executor;  it 
disposes  of  the  whole  estatCj  gives  various  legacies ;  gives  the  reaidae 
to  the  child^  of  which  his  wife  was  pregnant^  whether  a  son  or  a- 
daughter,  in  which  latter  case  it  would  obviously  break  the  legal 
order  of  succession ;  and  directs  that  at  that  child's  death  the  adop- 
tion of  a  son  shall  take  place.  We  have  already  said  that  we  express 
no  opinion  as  to  the  power  of  Gour-kishore  to  have  made  the  dis- 
position  now  insisted  on  by  the  appellant  by  devise  of  his  estatesi  but 
we  find  no  such  devise  in  the  instrument  which  he  has  executed. 
An  additional  difficulty  in  holding  the  estate  of  the  widow  of  Bbowanny 
to  be  divested  may,  i)crhaps,  be  found  in  the  doctrine  of  Hindoo  law, 
that  the  husband  and  wife  are  one,  and  that  as  long  as  the  wife 
survives  one  half  of  the  husband  survives ;  but  it  is  not  necessary  to 
press  this  objection. 

Upon  the  whole,  we  must  humbly  report  to  Her  Majesty  our  opinion 
on  the  original  appeal,  that  the  plaintiff's  suit  ought  to  be  dismissed ; 
but  inasmuch  as  the  main  expense  of  it  has  been  occasioned  by  the 
appellant  setting  up  a  state  of  facts  which  has  turned  out  to  be  untrue, 
and  disputing  the  facts  alleged  by  the  respondents,  which  have  been 
established,  wc  think  that  no  costs  should  be  awarded  to  either  party 
of  the  suit  or  of  the  original  appeal.  The  cross  appeal  is  wholly  ground- 
less, and  we  must  advise  that  it  be  dismissed  with  costs. 

The  several  orders  and  decrees  complained  of,  so  far  as  they  arc 
inconsistent  with  the  above  recommendations,  must  be  reversed. 


Remark  : —     . 

The  above  decision  does  not  appear  to  be  quite  consistent  with  the 
Hindoo  law  as  current  in  Bengal,  where  prevails  the  doctrine  "factum 
valet  qmd fieri  non  debuit''  In  the  first  place,  their  Lordships  ought 
have  inquired  and  considered  whether  in  Bengal  a  man  is  competent 
to  provide  for  the  perpetuation  or  continuance  of  the  offering  of  the 
oblations  of  food  and  libations  of  water  to  the  manes  of  himself,  his 
wife  and  their  ancestors,  and  to  regulate  the  succession  to  his  estate. 
Had  they  done  so,  they  would  have  been  satisfied  that  it  is  not  only 
the  sacred  duty  of,  but  also  incumbent  on,  a  man  destitute   of  male 
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issue  to  adopt  a  son  ;*  that  a  man  having  a  legitimate  son^  may  not 
only  authorize  his  wife  to  adopt  a  son  after  his  death,  failing  such 
legitimate  son,  but  also,  failing  the  son  so  adopted,  to  adopt  another 
in  his  stead  ;f  that  a  Hindoo  in  Bengal  may  leave  by  will  or  bestow  by 
deed  of  gift  his  possessions  whether  inherited  or  acquired,  and  the  gift 
or  legacy,  whether  to  a  son  or  to  a  stranger,  will  hold,  however  re- 
prehensible it  may  be,  as  a  breach  of  an  injunction  and  precept ;{  that 
a  Hindoo  who  has  sons,  can  sell,  give,  or  pledge  without  their  con- 
sent, immovable  ancestral  property  situate  in  the  province  of  Bengal ; 
and  that  without  the  consent  of  the  sons,  he  can  by  will,  prevent  al- 
ter or  affect  their  succession  to  such  property.^  Such  being  the  settled 
law  of  our  country,  Gour-kishore  was  quite  competent  to  empower 
his  wife  to  adopt  a  son  in  the  event  of  his  begotten  son  being  non- 
existent, and  to  affect  his  heritable  right  and  succession  in  the  man- 
ner he  did.  Consequently  the  paper  writing  by  which  he  did  so,  ( and 
which  is  merely  a  documentary  proof  of  what  was  done  by  him, )  be 
it  termed  a  deed  of  permission,  gift  or  will,^  is,  to  all  intents  and  pur- 
poses, a  valid  deed,  which  could  not  be  rendered  inefiScatious  with- 
out  the  performance  of  the  acts  therein  directed.  Under  such  cir- 
cumstances eflfect  ought  to  have  been  given  to  it  according  to  Gour- 
kishore's  intention  which  could  only  be  gathered  from  the  legal  and 
intrinsick  signification  aflfordcd   by  the  words  used  by  him.     Now   the 


*    Bee  ante,  ip.7^S  etiteque,  +    See  ax/«,  p.  761. 

X    See  ante,  p.  552.  §    See  ante,  p.  568. 

%  Will  was  unknown  to  Hindoo  law  ;  nevertheless,  the  power  of  a  proprietor  to  dispose 
of  his  ancestral  or  acquired  property  verbally  or  by  a  deed  of  gift  or  by  an  instrument  re- 
sembling a  will  has,  in  recent  timoH,  been  recognized  by  analogy  from  the  provisiops  of  that 
law  as  to  gifts.  A  Hindoo's  will  cannot  therefore  be  expected  exactly  to  dgrce  with  its 
definition  a»  laid  dovra  by  the  En;;1ish  law.  So  considering  it  to  be  originated  from  gift 
Mr.  H.  Colcbrooke  defines  it  to  be  **  rather  a  gift  in  contemplation  of  death;**  and  Sir 
William  Macnaghten  Rays  -.  *'  a  will  is  nothing  more  or  less  than — '  the  legal  declaration  of 
a  man's  intentions,  wliich  ho  wills  to  be  performed  after  his  death.'  Now  the  Onoomuttee- 
patter  entered  into  by  Qour-kishore  quite  corresponds  with  the  latter  definition,  and  being 
•o,  it  ought  have  been  looked  to  in  the  light  of  a  will,  as  done  by  the  lower  Court  ("the  late 
Sadder  Dewanny  Adawlut.)  Many  Hindoos  of  Bengal  in  their  so  called  wills,  hitving  gi- 
ven permissions  to  adopt  sons,  and  others,  in  their  deeds  of  permission  (  to  adopt  sonn,) 
having  made  dispositions  of  property  and  given  legacies,  such  instruments  are  promiscuous- 
ly and  indiscriminately  called — "  wills''  as  well  as  "deeds  of  gijt,  permtMion,  and  so  forth." 
Bat  deeds  containing  dispositions  and  devises,  are  generally  looked  to  in   the   light  of  wills* 
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plirasc— "  having  regard  to  ifie  future/^  and  tbat— *'  io  avoid  the  ex- 
tinciion  of  the  pinda^*  contained  in  the  deed  in  question^  signify  that 
the  presentation  of  the  oblations  of  food  and  libations  of  water  should 
be  perpetuated  by  continuance  of  the  lineage  by  adoption^  on  failure 
of  that  by  birth ;  consequently  Bhowanny-kishore's  having  lived  to  an 
age  which  enabled  him  to  perform  all  the  religions  services  which  a 
son  could  perform  for  a  father  is  not  at  all  sufficient^ — the  same  not 
bein^  tantamount  to  his  having  actually  performed  all  the  services 
which  he  ought  to  have  performed^  inasmuch  as^  a  son's  duty  to  his 
father  is  to  perform  religious  services  not  once  for  all  on  his  croming 
of  age^  but  to  continue  to  perform  year  after  year^  the  anniversary 
Shraddhas  and  the  periodical  Shriddhas  cMed  parf?ana*  andj  moreover, 
to  liquidate  his  own  debts  to  ancestors  by  continuing  the  lineage, 
that  is,  by  having  a  son  begotten  or  adopted.f  During  the  few 
years  that  Bhowanny  lived  after  coming  of  age,  he  could  have,  pos- 
sibly performed  only  as  many  anniversaiy  Shraddhas^  and  few  other 
religious  services.  Such  being  the  case,  their  Lordships  should 
not  have  presumed  that  Bhowanny  had  performed  all  the  religious 
ficrvices  for  his  father,  when  it  was  impossible  and  impracticable  for  him 
to  do  so.  Moreover,  he  did  not,  and  could  not,  perform  any  of  the 
services  for  bis  mother  who  survived  him,  and  for  whose  obsequies 
niso  a  son  was  directed  by  Gour-kishore  to  be  adopted  ;  and  this 
direction  of  his  is  quite  consistent  with  our  law  which  apprehending 
the  discontinuance  of  the  offering  of  the  oblations  of  food  and  libatious 
of  water  by  the  premature  death  of  a  man's  son  has  provided  the 
adoption  of  a  son,  in  the  event  of  his  natural  born  son  dying 
without  male  issue,  the  existence  of  a  begotten  or  adopted  sou 
for  a  time  and  the  performance  by  him  of  the  religious  services 
during  that  time  not  being  suflScient  in  the  eye  of  the  law.  (See  ante^ 
p.  731'  et  seque,) 

*  Sec  ante,  p.  20.  Notes, 
Tlie  future  iMJatitudeofthc  man  depending,  acconling  to  Hindu  superstition,  on 
the  performance  of  his  obsequies  and  the  payment  of  Ms  debts  by  a  son,  ns  the  means  nf 
redeeming  him  from  an  instant  state  of  suffering  after  death.  The  dread  i«,  of  a  place 
called  ;«// ;  n  place  of  horror,  to  which  the  manes  of  the  childless  are  Bupposcd  to  l»e 
•IooukmI  :  there  to  he  tormented  with  hunger  and  thirst,  for  want  of  those  obi  it  ions  of  foo.1. 
and  libations  of  water,  rt/ij/Tacr/'Afd/jtfi-iedff,  which  it  is  the  pious,  and  ind.-ed  iDdicpen' 
sable,  duty  of  a  son  (puttra)  to  offer.— Sir.  H.  L.  Vol.  I.  pp.  GI,  62, 
t    See  ante.  pp.  734  and  735. 
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Their  Lordships  further  remark  tliat   '  the  Onoomuttee-puttcr  does 
not  in  express  terms  assign  any  limits  as  to  the   period  within   which 
the  adoption  may  be  made.' — But  the  expression  *'  if  the   male  child 
of  your  body  be  non-existent,  then  you  will  adopt  a  son," — plainly  fixed 
the  time  at  which  the  right  to  adopt  was  to  accrue,  and  as  Chnndrabully 
was  authorized  to  make  the  adoption,  the  end  of  her  life  must   be  taken 
to  be  the  other  limit  (as  mentioned  in  East's  notes  above   cited)  within 
which  the  adoption  could  be  made.     Our  law   too  does  not  say   that 
a  definite  period  is  required  for  the  adoption  of  a  son,    but  it  simply 
prescribes  that  ■*  by  a  man  destitute  of  a  son  only,  must  the  substitute 
for  a  son  of  some  one  description  always  be  anxiously  adopted  for  the 
sake  of  funeral  cake,  water  and  solemn  rites'.*     As  to  their  Lordships' 
apprehension — '^  it  might  have  bceu  that  Bhowannee  had  left  a  natural 
born  or  adopted  son,  and  that  such  son  had  attained  majority   in  the 
life-time  of  Chundrabully," — it  is  a  reasonable  one,  as  in  that  case,  the 
power  granted  to  ChundrabuUy  would  have  been,  as  a  matter    of  course, 
rendered  inefficacious,  the  male  issue  wanted  by  Gour-kishore  being 
supplied  by    Bhowannee's   son,   who   would   serve  as  such  to   Gour- 
kishore   also,  the  term  son  importing  and  including  male   issue  in  tlie 
male  line  as  far  as  the  son's  grandson.*     But  this  was  not  the  case  before 
their  Lordships  :  what  they  had  to  try  was— *  whetlier  on  the   death  of 
Bhowannee  without  issue  male  ChundrabuUy  was  competent   to  exer- 
cise the  power  granted   to   her   by   her   husband    Gour-kishore.'  Had 
their  Lordships  tried  this  simple  issue,  determining  the  construction  of 
the  Onoomuttee-putter  and  the  intention  of  Gour-kishore  by  the   appli- 
cation .of  Hindoo  law,  at  the  same    time  taking    into   consideration  the 
circumstance  of  Bhowannee's   dying   childless,    their  Lordships   would 
have  been  convinced  that  the  limits  between  which  the  power  in   ques- 
tion might   be   exercised   was    the   death  of  Bhowannee   and   that  of 
ChundrabuUy. 

As  regards  their  Lordships'  observation  that  *  he  (Bhowannee)  had 
succeeded  to  the  ancestral  property  as  heir,  he  had  full  power  of  disposi- 
tion over  it,  he  might  have  alienated  it,  he  might  have  adopted  a  son 
to  sncceed  to  it,  if  ]ie  had  no  male  issue  of  his  body,  and  he  could  have 
defeated  every  intention  which  his  father  entertained  with  respect  to 
the  property,' — it  is  also  inaccurate.     In  the  first  place,   Gour-kishore 


#     See  ante,  p.  738,  et  teque, 

lOO 


794  VYAVASTHA-DARPANA. 

having  affected  Bhowanuee's  succession  to  his  ancestral  property  making 
it  conditional  until  he  should  perpetuate  the  offering  of  the  oblatioBs 
of  food  and  libations  of  water  as  well  as  direct  heirship  to  the  estate  bj 
begetting  or  adopting  a  son,  the  latter  did  not,  and  could  not,  succeed  to 
the  property  as  (absolutely)  his  own,  and  in  consequence  he  had  not  had 
the  unlimited  or  full  power  of  disposition  over  that  property  which 
he  took  subject  to  the  reversion  to  Gour-kishore's  adopted  son  in  the 
event  of  his  dying  without  issue  male ;  and  not  having  the  full  power 
of  disposition,  he  could  not  have  alienated  the  property  at  pleasure,  nor 
could  he  have  defeated  every  intention  which  his  father  entertained 
with  respect  to  that  property. 

Further  on,  their  Lordships  o])fierve  that '  on  the  death  of  Bhowannee, 
his  wife  succeeded  as  heir  to  him,  and  would  have  equally  succeeded  in 
that  character  in  exclusion  of  his  brothers,  if  he  had   any.     She  took 
a  vested  estate  as  his  widow  in  the  whole  of  his  property.'     This   also 
would  appear  to  be  inaccurate  when  considered  in  connection    with  the 
original  proprietor's  direction  by  which  he  provided  against   the  emer- 
gency involving  the  extinction  of  the  pmrf/i  or  obsequies   and    the   di- 
rect heirship  to  the  estate.     It  is  as  follows  : — "  If,  which   God  forbid, 
the  male  child  of  your  body  be   non-existont,    then   you    will    adopt  a 
son,  from  my   race,  for  the   purpose   of  performing   mine   and   your 
Srdddhafi,  and  for  the    Seva  (service)   of  gods,    and  the  succession  to 
the  zemiudary  and  other  property.'*     Now  the  Hindoo  law  says  :  "  The 
will  of  the  giver  is  the  cause    of  property  :"*    "  if  they  severally   give 
or  sell  their  undivided  shares,  they  mjiy  do  what   they   please    with  the 
property  of  all  sorts,-  for  surely  they  have  dominion  over  their    own."t 
■  Thus  Gour-kishore's   will    or   volition  being  the  cause  of  Bhowannee- 
kishore's  heritable  right,  and  tlic  former  (as  already  shown)  havino:  had 
full  power  to  affect  the  succession  of  the  latter  i  o  his  estate  in  the  manner 
he  did,  Bliowanee  could  not    have  a  vested    estate  so   lon<r  -is  he  could 
not  fulfill  the  condition  subject  to  which  he  took  the  estate,    but  only 
a  conditional  estate    subject  to  the  reversion    as  aforesaid ;  and   when 
the  estate   in   question  could  not  vest  in    Bhowannee  by  reason  of  hi* 
failing  to  fulfill  the   condition  subject  to   which  he  took  it,  he  was  not 
the   last   full  owner,  and  he  not  being  so,   his    wife  could   not  take  a 
vested  estate  in  exclusion  of   the  brother   to  whom,    according   to   the 
original    proprietor's   will  (which   is  the  cause  of  property,)  it  was  to 
revert    on    her   husband's  death  without  issue  male. 


♦  Sec   Matu   H.  L.  Vol.  223.         t  Cokb.  Dig.  Vol.  II.  p.   iOl. 
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Their  Lordships  have,  moreover,  observed  that—'  it  would  be  singu- 
lar if  a  brother  of  Bhowannee  made  such  by  adoption  could  take  from  his 
widow  the  whole  of  his  property  when  a  natural  born  brother  could  have 
taken  no  part.' — But  they   seem  to  have  forgotten  that  a  natural  born 
brother,  born  after  the  patrimony  was  taken  by  his  brother,  has  all  the 
rights  of  a  posthumous  son  ;*   consequently  he  would  take   his   proper 
share  from  the  brother  (or  his  widow  should  she   happen   to  hbld   the 
same ;)  and  a  brother  adopted  on  the  death  of  a  brother  having  also  all 
the  rights  of  a  posthumous  son,  would  do  the  same  ;  it  would  indeed  be 
singular  if  either  of  them  would   or   could   take   the  whole   from  the 
widow  who  would  certainly  have  her  husband's  share,  which  on  the  birth 
of  a  posthumous  brother  would  amount  to  half,  and   on  the    adoption 
of  a  posthumous  brother  would  be  one   third.     The   wife's   being   half 
the  body  of  her  husband  is  also  no  ground^  in  the  present  case^  for  the 
devolution  of  the  whole  of  the  estate  upon  her  ;  inasmuch   as   though 
half  the  body  of  her  husband^  she  not  being  half  the  son  of  her  father- 
in-law^  the   necessity  for  the  adoption  of  a  son  to  him   still  subsisted, 
which  (necessity)  could  only  be  obviated  if  Bhowannee  had   left   a  son 
or   son's  son  by   birth   or  adoption.     Thus  Bhowannee's   coming  of 
age,  being  married,  and  leaving  a  widow,  him  surviving,   could  not  in 
the  least  provide   against   the  extinction  of  the  pinda^  in   anticipation 
or  apprehension  of  which   the  Onoomutte-putter  was   given,   and   as 
there   existed  certainly   a  necessity  for  the  adoption  of  a  son   to  per- 
petuate the  offering  of  the  oblations  of  food  and  libations  of  water,  and 
continue  the  lineage,  the  above  made  no  difference  from  the  circumstance 
of  Bhowannee's    dying   an   infant    unmarried.    Further  on,  adoption 
being  a   positive  act  of  religion,    as  it  is   incumbent   on   every    man 
whose  son   has   died  or  to  whom    no  son  was  born,    to   adopt   a    son 
and  also  as  there  is  no  limitation  to  the  adoption  of  a  son,  and  son  could 
be  adopted  whenever  a  man  became  certain  of  having   no   male   issue, 
the   power   given  by  Gour-kishore  to  his  wife   to   adopt  a  son   in   the 
event   of  Bhowannee-kishore*s  being  non-existent,  was  certainly  capable 
of  execution  on  his  being  non-existent  without  leaving  any  male  issue, 
begotten  or  adopted,   no  matter   if  he   died   after   attaining  majority, 
(which   enabled   him    to   perform   all   the   religious   services   for    his 
father,)   and   leaving   a   widow.     The  only   difference   that   existed  in 
the  adoption  under  the  above  circumstance  is,  that  the  son  so    adopfed 
*  See  the  section  treating  of  the  sou  born  after  partitien.  Ante,  p.  52  ci  seque. 
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cannot  take  the  whole  of  the  estate;  for^  when  it  is  not  provided  in 
the  Onoomutee-putter  whether  in  the  event  of  Bhowannee's  leaving  an 
heir  other  than  a  son,  and  superior  to  the  mother^  the  son  adopted 
hj  ChundrabuUy  to  Gour-kishore  would  take  the  whole  or  only  a 
certain  portion  of  the  estate,  then  the  law  of  inheritance  must  have  its 
course,  according  to  which  law  the  adopted  son  Ram-kishore  appears  to  be 
entitled  to  no  more  than  one-third  (the  legal  share  of  a  posthumous  son 
by  adoption,  )  and  to  that  extent  alone  the  widow  of  Bhowannee  can  be 
divested  retaining  the  other  two-thirds,  the  same  being  the  portion  of 
her  husband  with  an  adopted  brother,  and  devolving  on  her  as  his  widow 
and  heir.  As  the  above  judgment  seems  to  have  proceeded  from  want  of 
a  thorough  knowledge  of  our  religious  services  or  rituals,  it  is  hoped 
their  Lordships  will  be  pleased  to  rectify  the  same  in  their  earliest 
opportunity. 

Case  no. -^452  of  1850. 

GOUR-NAUTH  ChOUOUREE  AND  OTHERS  (PLAINTIFFS,)  ApFCL- 

LANTSj  versus  Anno-poorna  Choudhoorain 
(Defendant,)  Respondent. 

Judffment* 

CsiSe  ^^  reference  to  Macnaghten  Vohime  I.,  page  S(3,  wc 

IZiRvk'^  on  **  ami  ^^^  ^^  ^^  ^  disputed  point  whether  a  widow  ha^-ing, 
under,  the  vyavRstha  with  the  sanction  of  her  husbaud,  adopted  one  son, 
NO.  512.  .  .  . 

and  such  SOU  dying,  she  is  at  liberty  to  adopt  an- 
other without  haA'ing  received  conditional  i>ermission  to  that  eflfect  from 
her  husbaud.  According  to  the  doctrine  of  the  Dattaka-mimansn^  the 
act  would  clearly  be  illegal,  and  this  work  is  authoritative  on  the  sub- 
ject of  adoption. 

As  it  appears  from  the  decision  of  this  caurt,  at  page  135,  Volume  L, 
Suddor  Dewanuy  Adawlut  Decisions,  that  on  special  permission  grant- 
ed, one  son  may  be  adopted  on  the  death  of  another,  and  no  case  has 
been  brought  forward  to  show,  that  without  such  permission  such 
'adoption  would  be  valid  ;  and  further,  as  it  is  a  principle  of  Hindoo 
law,  that  without  permission  no  son  can  be  adopted,  it  is  a  fair  legal 
iufcrencc,  that  a  second  adoption  on  the  death  of  the  first  child,  when 
the  husband  is  no  longer  alive  to  grant  permission  to  adopt,  cannot 
be  valid.    We  therefore  set  aside  the  allied  adoption  of  Gooroo  Dutt. 
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Anno-poorna  is  no  where  denied  to  be  the  widow  of  Nabo-kishore 
Serma,  and  has  pleaded  that  during  her  life-time  she  is  entitled  to  the 
property  left  by  her  husband,  she  is  no  doubt  by  Hindoo  law  entitled 
to  keep  possession  of  the  property  which  she  now  holds  during  life. 
Thus  the  defendant  Anno-poorna  will  continue  in  possession  during 
her  life  by  right  of  succession  to  her  deceased  husband/'-- The  27th 
of  April  1852.  S.  D.  A.  D.  p.  332. 

Sbmabk  "^^^  above  decision  is  quite  correct  according   to  the 

Datiaka-miminsd ;  but  it  docs  not  appear  to  be  so  ac- 
cording to  the  Datialca^handrikd,  which  is  adhered  to  in  Bengal  in- 
preference  to  the  former^  and  which  being  silent  in  the  matter  may 
be  construed  to  permit,  at  least  not  to  prohibit,  the  adoption  in  ques- 
tion, inasmuch  as  the  same  work  has  laid  down  that  "  if  there  be  no 
prohibition  even,  there  is  assent,  on  account  of  the  maxim :  **  the  in- 
tention of  another  not  prohibited,  is  sanctioned  (D.  Ch.  Sect.  I.  §  32.) 
Thus  when  the  act  is  not  prohibited  by  the  Daiiaka'Chandrtii,  but  is 
expressly  sanctioned  by  the  Vivida-vanffdrnava,  the  practice  of  the  act 
should  be  allowed  in  Bengal  by  tlie  dispencers  of  justice,  more  specially 
when  it  is  reasonable  as  well  as  religious.  Thus  Vrihaspati  :  "  A  deci- 
sion must  not  be  made  solely  by  having  recourse  to  the  letter  of  the 
written  code ;  since  if  no  decision  were  made  according  to  reason,  of  the 
law,  there  might  be  failure  of  justice."t  So  also  Jagnyavalkya  : — 
"If  two  texts  of  law  diflfer,  reason  (or  that  which  it  best  supports)  must 
in  practice  prevail.'^J 

Case  No.  317  op  1852. 
Anunu-moye  Chowraian,  and  Bhaobuttee  Gooptea.  (  Defendants,) 
Appellants  versus  Sheeb-chunder  Roy  allas  Nund-lall  Roy,  Fa- 
ther   AND   well-wisher  OF  GrEESH-CHUNDER  RoY,  MlNOR, 

(Plaintiff,)   Respondent. 

The  Court  directed  the  pleader  for  the  appellant  to  plead  his  fifth 
issue : — ^whether  the  Unoomutee-putter,  on  which  Hurro-monee  adopted 
the  minor  Greesh-chunder,  be  a  valid  deed,  as  that  is  the  ground  on 
which  the  suit  is  founded. 

♦    This  should  be  to  her  deceit  sed  son  instead  of  hnsband. 
t    Macn.  II,  L.  Vol.  IL  p.  103.  t    Cokb.  Dig.  Vol.  III.  p.  505, 
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Kisher.-kishore  for  Anuud-raoye.  The  Court  will  observe  the  date 
of  the  Unoomuttec-putter  of  Hurro-monee  is  the  very  day  of  the  death 
of  Bhoobun.  Bhoobun  was  then  a  minor  under  the  Court  of  wards, 
and  Kallee-persaud  Roy  was  his  appointed  guardian.  On  the  15th 
May  1845,  Hurro-monee  deposed  that  she  was  14  years  old;  and  at  great 
length  to  numerous  interrogatories,  yet  made  no  allusion  to  the  ITnoo- 
mutec-putter.  There  are  four  witnesses  to  the  Unoomutee-putter 
and  the  first  publicatiou  of  it  was  in  a  suit  on  1st  July  181-7.  The 
Court  here  stopped  the  pleader  and  asked  Roma-persaud^  how  a  person, 
that  is  a  disqualified  landholder,  a  minor,  can  empower  another  to 
adopt,  when  he  can  not  himself  adopt  without  the  authority  of  the 
Court  of  wards  ;  or  in  other  words,  that  he  can  delegate  a  power  which 
he  docs  not  himsielf  possess  ?  Answer.  The  law  prohibits  actual  adop- 
tion only  in  a  minor^  but  does  not  restrict  him  from  granting  the 
permission  to  adopt,  as  the  Hindoo  law  has  no  restriction  of  the  time 
for  granting  permission  to  adopt ;  minority  is  no  bar. 

Judgment. 

The  law  declares  '^  no  adoption  by  disqualified  landholders  is  to  be 
deemed  valid  without  the  consent  of  the  Court  of  wards,  on  implication 
made  to  them  through  the  Collector." — Section  XXXIII,  Regulation  X 
of  1793.  A.  D. 

It  follows  necessarily  that  no  power  to  adopt  can  be  granted  by  such 
a  person  without  the  consent  of  the  Court  of  wards.  Bhoobun,  the 
person  who  granted  the  power  to  adopt  on  which  this  suit  is  founder  I 
was  a  ward  at  the  time  of  the  said  Court :  and  the  consent  of  the 
Court  was  neither  asked  nor  obtained ;  it  is  therefore  invalid,  and  the 
suit  must  be  dismissed. 

The  decision  of  the  Principal  Sudder  Ameen  is  reversed  and  the  ap. 
peal  decreed  with  full  costs.  The  30th  of  April  1855.— S.  D.  A.  D. 
p.  248. 

The  answer  made   by  Baboo   Ruma-persaud    Roy  is 

Remark.  ^^^^  consistent  with  the  law,  inasmuch  as,  it  is  not  a 

matter  of  purity  or  impurity,  (  as  in  the  case  of  a  leper)  that  it  would 
make  a  difference  between  giving  a  permission  to  adopt  and  actually 
performing  the  act  of  adoptions,*  but  it   is   a  question  of   competency 

•  See  ante,  pp.  757  &  780, 
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and  incompetency  on  account  of  age.  And  as  the  effect  of  a  rainor'a 
delegating  power  to  adopt,  and  that  of  his  personally  adopting,  a  son,  is 
the  same,  the  age  rendering  him  competent  to  authorize  his  wife  to 
adopt  for  him  is  not  different  from  that  which  makes  him  competent 
personally  to  perform  the  act.*  The  Court's  decision,  however,  does 
not  appear  to  be  nn  improper  one ;  inasmuch  as  it  makes  no  objection 
on  the  ground  of  Hindoo  law  to  the  validity  of  a  power  ( to  adopt  ) 
given  by  a  minor  in  general,  but  only  invalidates  such  power  given 
by  a  ward  without  the  consent  of  the  Court  of  wards. 

MasSUMMAT  SULKHNA,  WIDOW  OP  SoONDER-NARAIN,  APPELLANT, 

versus  Ram-doolaul  Pakdey  and  others. 

CftSe  ^^^  plaintiff  sued  in  behalf  of  the  minor,    Shama- 

be«nag  on  the  vya-  persaud,  his  son,  whose  mother,  Bishen-pria,  was  the 
▼atihiks  Nos.   497,        ^  '  '  i       ' 

50^  512  &  517.  daughter  of  Raja  Jadoo-ram ;  and  the  suit  was  insti- 

tuted on  the  ground  that  the  zemindary  claimed  was  the  right  of  the 
minor,  grandson  of  Jadoo-ram,  by  the   Hindoo  law  of  succession. 

The  defendant  Soonder-narain  pleaded  that,  after  the  demise  of 
Joy-narain  Roy,  son  of  Koor-narain  Roy,  and  grandson  of  Jadoo-ram 
Roy,  the  zemindary  having  fallen  to  Ranee  Soo-gundha,  the  Snd  wife 
of  Koor-narain,  she,  under  authority  delegated  from  her  husband,  adopt- 
ed him  (Soonder-narain)  executing  at  the  same  time,  to  his  father, 
an  instrument  termed  Niynm-putter ;  after  which  she  continued  in  pos- 
session of  the  zemindary  till  1210,  when,  shortly  before  her  death, 
she  made  it  over  to  the  defendant. 

The  Zillah  Judge  passed  a  decree,  reciting  that,  in  the  preceding 
cause,  the  allegation  of  the  defendant,  as  to  his  adoption,  had  been 
adjudged  false,  and  the  Niyum- putter  a  fabrication  ;  that  in  the  present 
case,  Lukkhee-narain  and  others,  four  sons  of  Bishen-pria,  Huree-pria, 
and  Koora-muncc,  daughters  of  Jadoo-ram,  appeared  to  be  heirs  of 
the  zemindary. 

On  appeal  by  Soonder-narain  from  this  judgment  to  the  Provincial 
Court  of  Moorshedabad,  that  Court  affirmed  it. 

After  the  institution  of  a  further  appeal  to  the  Sudder  Dcwanny 
Adawlut,  Soonder-narain  died,  and  was  succeeded  by  his  widow,  as 
appellant.     The  Sudder  Dewanny  Adawlut  (present  J.  H.    Harington) 

t  See  antey  p.  770  et  segiu. 
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directed  tliat  tlic  Niyum-putter  set  up  by  the  appellant  and  the  genet* 
lof^ical  table  of  the  family^  should  bo  given  to  their  Pandits^  for  an 
exposition  of  the  Hindoo  law  on  the  points  as  contained  in  the  follow- 
ing questions :  1st.  If  a  widow,  with  authority  from  her  husband 
adopts  a  son,  is  it  usual  or  not  for  her  to  execute  a  document  of  the 
nature  of  the  Niyum-putter  exhibited  by  Soondor-narain  ?  and  if  such 
document  be  executed  by  the  widow,  does  it  or  not  preclude  the  right 
of  the  adopted  son  to  succeed  to  the  husband's  sBcmindary  during  the 
Hfeof  the  widow?  2nd.  If  a  widow  adopts  a  son  with  the  sanction 
of  her  husband,  does  the  widow,  or  the  son,  thence  forward,  perform 
the  obsequies  and  other  religious  ceremonies,  in  the  name  of  the  hus- 
band and  his  ancestors  ?  3rd.  If  a  zemindar  die  leaving  a  son^  whose 
mother  is  dead,  and  a  second  wife,  is  it  customary  and  legal  or  not 
to  authorise  the  2nd  wife  to  adopt  a  son,  on  account  of  probable  dis- 
agreement between  her  and  the  son  of  the  first  wife,  or  on  any  other 
account,  except  in  the  event  of  the  death  of  the  son  by  the  1st  wife? 
4th.  If  Soonder-narain  was  not  adopted  by  Soo-gundha  under  authority 
from  her  Iiusband  ;  or  if  his  adoption  be  not  proved,  or,  though  esta- 
blished, be  not  of  avail  in  law,  who  were  the  legal  heirs  at  the  de- 
mise of  Ranee  Soo-gundha,  to  the  zemindaree  in  dispute,  possessed  for- 
merly by  Raja  Jadoo-ram ;  then  by  his  son  Koor-narain ;  then  by 
Joy-narain,  son  of  Koor-narain,  and  after  Joy-narain's  death,  by 
Soo-gundha,  his  step-mother, — there  existing,  at  Soo-gundha's  demise, 
Bishcn-pria  and  llurcc-pria,  daughters  of  Raja  Jadoo-ram,  Shama- 
persaud,  Anund-laul,  Nund-laul,  and  Lukkhi-narain,  sons  of  the  said 
daughters  of  Jadoo-ram ;  and  there  now  existing  also  Modhoo-soodun 
and  Gunga-narain ;  two  other  sons  of  the  daughter  of  Jadoo-ram  ;  wrio 
have  been  born  since  the  demise  of  Soo-gundha. 

The  answers  returned  to  these  questions  by  the  Pandits  were  as 
follows:  1st.  When  a  woman,  after  the  death  of  her  husband,  adopts 
a  son  under  authority  received  from  him  for  that  purpose,  it  is  not 
lawful  or  customary  to  execute  an  instrument  of  the  purport  of  the 
Niyum-putter ;  and  though  such  an  instrument  be  executed,  the  adopt- 
ed son,  during  the  life  of  the  woman  adopting  him,  becomes  pro- 
prietor of  the  estate  left  by  the  husband  and  his  deceased  son.  The 
widow  is  not  entitled  to  possess  the  estate  by  virtue  of  such  a  document. 
2nd.  When  a  woman,  under  authority  from  her  deceased  husband, 
adopts  a  sou,  thence  forward  the  ceremonies  mentioned  must   be   per- 
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formed  by  the  adopted  sen  in  whom  the  right  vests ;  not  by  the  wi- 
dow/' 3rd.  If  a  zemindar  have  two  wives,  and,  by  the  first,  who  is 
deceased,  a  son  eleven  years  of  a^e,  and  no  son  by  the  second  ;  m 
such  case  it  is  not  lawful  for  the  zemindar,  when  ill,  a  few  days  before 
bis  death,  on  the  representation  of  his  second  wife,  that  there  would  not 
be  cordiality  between  her  and  the  son  of  the  first  wife,  to  give  authority 
to  his  second  wife  to  adopt  a  son,  in  case  of  disagreement  with  the  said 
son.  But  provisional  authority  to  adopt  in  the  event  of  the  death  of  such 
»on,  would  be  lawful.  And  if  a  zemindar,  having  a  son  of  his  body,  with 
the  consent  of  such  son,  or  from  a  wish  to  have  more  sous  (for  the  per- 
formance of  relijsyious  acts)  give  authority  to  his  wife  to  adopt  a  son,  such 
authority,  according  to  tlie  Shdsfra  and  usage  of  the  country,  is  lawful,* 
4th.  If  Ranee  Soo-gundha  adopted  Soonder-narain  without  authority 
from  her  husband,  or  his  adoption  be  not  valid  in  law,  the  zeraindaree  in 
dispute  legally  devolves  after  the  death  of  Soo-guudha  to  Shama-persaud, 
Anuod-laul,  Nund-laul,  and  Lukkhi-narain,  sons  of  the  daughters  of 
Jadoo-ram,  who  were  then  alive,  and  to  Gunga-narain  and  Mudhoo- 
soodun,  two  other  sons  of  the  dauglitcrs  of  Jadoo-ram,  who  are  since 
bom,  the  whole  six  heirs  being  now  alive,  in  equal  proportions.f 

The  Pandits  were  further  questioned  by  tlie  Court,  whether,  sup- 
posing one  or  more  sons  to  bo  hereafter  born  to  Huree-pria,  the 
surviving  daughter  of  Jadoo-ram,  they  would  be  entitled  to  anv 
Rhare  of  the  inheritance ;  and  it  was  declared,  in  answer,  that  tliev 
would  be  entitled  to  share  witli  the  otiier  daughters'  sous  of  Jadoo- 
ram,  who  are  now  livinj^.f 

Whether  a  Hindoo,  havino^  a  son  of  his  body,  can  in  any  case  autho- 
rise the  adoption  of  a  son  during  the  life  of  such  son  of  his  body,  appeared 
to  the  Court  an  important  (luestion  of  law  not  fully  investigated,  or 
settled  ;  but  which,  without  proof  of  authority  for  the  adoption  having- 
been  delegated  to  Soo-gundha,  it  was  not  necessary  to  determine  in  the 
present  instance. 

The  evidence  to  the  d^*lcgation  of  tlie  authority  for  the  adoption, 
which  was  in  itself  manifestly  suspicious,  and  which  was    given    by  the 

•  To  authorise  one*H  wife,  wit.li  tho  conssui  of  the  soa  of  his  bixly.  lu  adopt  a  son, 
is  coDflODAnt  to  the  law  as  current  in  tho  Benares  Scho  >!  and  the  other  Schools  subor- 
diDmte  thereto,  hut  not  to  the  law  anl  us  . ^h  of  Bengal • 

t  This  is  wrong.  See  the  Success!  -u  of  the  father  a  daughter's  son,  and  tho  lub  se- 
quent precedents  and  remarks. 
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same  persons  who,  ia  the  judgment  of  the  Court,  gave  false  testimony 
to  the  qxecution  of  the  Niyum-putter,  was  not  considered  competent  to 
establish  the  fact  of  authority  having  been  delegated  to  Soo-gundha  by 
her  husband  for  the  adoption  of  Soonder-narain,  and,  consequently  no 
title  of  succession  to  the  disputed  estate  was  deemed  to  have  vested 
in  him. 

The  decrees  of  Zillah  and  Provincial  Courts,  as  far  as  they  rejected 
the  alleged  adoption  and  title  of  Soondcr-narain,  were  affirmed.  But 
as  there  appeared  to  be  now  six  daughters'  sons  of  Jadoo-ram,  viz. 
Shama-persaud^  Anund-laul,Nund-laul,  Lukkhi-narain,Mudhoo-soodun, 
and  Gunga-narain,  (the  two  last  born  to  his  daughter  Ilnree-pria  since 
Soo-gundha's  death,)  and,  according  to  the  exposition  of  the  Hindoo 
law  delivered  by  the  Pandits,  these  six  were  entitled  to  share  the 
zemindary  equally,  with  reservation  of  the  eventual  birth  of  other  sons 
to  Huree-pria,  who  would  be  entitled  to  share  with  the  other  daugh- 
ters' sons ;  the  zemindary  was  adjudged,  with  this  reservation,  to  the 
six  daughters^  sons  of  Jadoo-ram  above  specified,  as  being  the  heirs  at 
law  to  Joy-narain,  who  held  the  estate  before  Soo-gundha. — May  27th., 
1811,  S.  D.  A.  Rep.  Vol.  I.  p.  324. 

RUNOAMA  (widow,)    FOR  HERSELF  AND  ON  BEHALF  OF  LuTCHMI- 

puttyNaidoo,  Appellant,  versus  Atchama  (widow,) 

Ramanadha  Baboo,  and  Puttoory 

Cally  Doss,  Respondents. 

And 

Atchama  (widow)  Appellant,  verms  Ramanadha 
Baboo,  Respondent. 
THE  RIGHT  nON.  T.  TEMBERTON  LEIGH. 
CSUSO  '^'^^  question   in  these  appeals  relates  to  a  very   large 

bearing  ou  the  vya-      property  in  the  Northern  Circars,  which,  in  the  year 

vasthas   Nos.    508       ^      '^       "^  >  >  J 

&511.  1798,  belonged  to  a  zemindar   named  Vencatadry. 

Vencatadry,  being  childless,  on  the  2nd  of  April  1798,  adopted  as 
his  son  a  boy  Jaganadha.  On  this  occasion  he  signed  a  paper  bear- 
ing date  the  7th  of  April  1798.  In  this  paper,  after  reciting  the  adop- 
tion, he  proceeds  to  say  '*  Tlierefore,  be  it  believed,  that  I  have  exe- 
cuted this,  my  tutelar  deity  bearin<]^  witness,  that  Jagannadha  Naidoo 
is  huk-dar,  or   heir,   to  my  zemindary  mourasy,  to  my   wealth  and 
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debts;  and  that  I  hare  it  not  iu  xny  power,  on  any  account  whatever 
to  make  over  (the  same)  to  any  other  person  besides  in  him   (Jagan- 
nadha  Naidoo/') 

Of  the  fact^  or  the  validity  of  this  adoption,  no  question  is  made. 
He  afterwards  became  desirous  of  adopting  another  boy,  named  Rama- 
nadha,  and  of  dividing  his  property  between  them.  It  is  said  by  the 
appellants^  and  many  witnesses  have  sworn,  that  he  consulted  certain 
Pandits  as  to  the  validity  of  a  second  adoption,  and  was  advised  by 
them  that  a  second  adoption  could  not  be  legally   made. 

It  was  contended  by  the  appellants  that,  upon  the  whole  evidence 
it  was  to  be  inferred  that,  in  consequence  of  this  opinion,  although 
he  brought  up  Ramauadha  as  his  son,  he  never  adopted  him  with  those 
religious  ceremonies  which  were  necessary,  in  order  to  constitute  a 
valid  adoption,  according  to  the  Hindoo  law.  We  have  no  doubt, 
however,  that  he  did  whatever  was  necessary  to  constitute  a  valid 
adoption,  if  such  second  adoption  could,  by  the  Hindoo  law,  be 
valid. 

In  1815,  Jagannadha  attained  the  age  of  eighteen,  when  he  came  of 
age.  After  this,  in  1816,  Vencatadry  made  a  new  division,  between 
his  two  sons,  Ramanadha  being  still  under  age,  and,  as  it  seems,  about 
nine  years  old.  Jagannadha  took  possession  of  the  property  so  allot- 
ted to  him  ;  and  Vencatadry  seems  to  have  remained  in  possession  of 
what  was  allotted  to  Ramanadha.  In  the  course  of  the  year  1816, 
Vencatadry  died»  Jagannadha  claimed  the  whole  of  the  property  of 
Vencatadry,  alleging  that  the  adoption  of  Ramanadha  was  invalid, 
and  at  all  events  did  not  constitute  him  a  co-heir. 

The  first  of  the  suits,  now  in  controversy,  began  in  1820,  being  a 
suit  instituted  by  Ramanadha  against  Jagannadha,  to  establish  his 
right  to  that  portion  of  the  property  which  had  been  allotted  to  him, 
in  his  character  of  adopted  son,  by  Vencatadry. 

In  1824,  a  decision  was  pronounced  against  Ramanadha,  from  which, 
however,  he  appealed,  and  before  the  appeal  had  been  heard,  and  on 
the  28th  of  February  1825,  Jagannadha  died.  He  left  no  natural  born 
issue,  but  two  wives,  Rungama  and  Atchama,  and  a  boy  who  had  been 
brought  up  in  his  house,  and  who  is  said  to  be  his  adopted  sonj  named 
liutchmi-putty. 
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The  question  then  arose,  who  was  entitled  to  Rueceed  to  the  estate 
of  Jagaunadha ;  the  question  of  what  the  estate  of  Jagannadha  consisted, 
that  is,  whether  he  was  entitled  to  the  whole,  or  only  half  of  the  estate 
of  Vencatadry,  still  remaining  unsettled.  With  respect  to  the  right 
of  succession  to  Jagannadha^  it  is  not  disputed  that,  if  he  left  a  son, 
whether  a  natural  born,  or  legally  adopted,  such  son  would  be  entitled 
to  succeed ;  that,  if  he  left  no  son,  but  an  undivided  brother,  such 
brother  would  be  entitled  to  succeed ;  that,  if  he  left  no  son  iter  un- 
divided brother,  the  widow,  or  one  of  the  widows,  would  be  entitled 
to  succeed.* 

On  the  death  of  Jagannadha,  Rarnanadha  set  up  a  title  to  the  whole 
estate  of  Vencatadry,  alleging  that  he  and  Jagannadha  were  undivided 
brothers,  and  that  Jagannadha  had  loft  no  issue,  natural  bom  or 
adopted. 

Rungaraa  at  first  acquiesced  in  the  claim  of  Ramanadha,  it  being 
alleged  by  her  that  she  was  deceived  by  Ramanadha,  who  got  authori- 
ty, to  act  for  her. 

Lutchmi-putty  was  a  child  of  about  six  years  old,  and  no  claim  was 
brought  forward  on  his  l>ehalf.  Atchama,  however,  instituted  a  suit* 
claiming  the  whole  of  the  estate  of  Jagannadha,  and  insisted  that  she 
was  entitled  to  inherit.  Afterwards,  Ramanadha  and  Rungama  havin«»^ 
quarreled,  the  claim  of  Lutchmi-putty  was  advanced.  The  Sudder 
Adawlut  decided  that  Jagannadha  and  Ramanadha  were  undivided 
brothers;  and  that  Lutchmi-putty  was  not  the  adopted  son  of  Ja<^an- 
iiadha;  that  consequently  Ramanadha  was  entitled  to  the  whole  inheri- 
tance which  had  come  from  Vencatadry :  and  against  this  decree  the 
present  appeals  are  brought. 

The  q^icstion  for  our  decision  relates,  first,  to  the  estate  of  Vencata- 
dry; and,  secondly,  to  the  succession  of  Jagannadha- 

The  conflicting  parties  a^c  : —First,  Lutchmi-putty,  who  claims  the 
whole  inheritance  which  came  from  Vencatadry,  on  the  ground  that 
Jagannadha  was  the  only  adopted  son  of  Vencatadry,  and  that  he, 
Lutchmi-putty,  is  the  adopted  son  of  Jagannadha.    Secondly,  Atchama, 

•     If  there  be  many  widows,   thoy  inherit  simultaneously   and  ©lually  ;  the   eideit 
•f  them  does  not  alone  succeed  to  the  exclusion  of  the  rest.    See  cuitej  p.  41. 
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who  insists  that  Lutchmi-pditty  was  not  Well  adopted^  and  that  she,  as 
eldest  widow,  is  entitled  to  succeed  to  the  inheritance  of  Jagannadha. 
Thirdly,  Rungama,  who  maintains  the  case  of  Lutchmi-putty,  but  in- 
sists that,  if  he  is  not  the  adopted  son,  she  is  entitled  to  share  with 
Atchama,  in  the  succession  of  Jagannadha.  Lastly,  Ramanadha,  who 
maintains  the  decree  as  it  stands. 

As  far  as  concerns  Ramanadha,  his  whole  title  depends  on  the  vali- 
dity of  his  adoption.  If  not  well  adopted,  he  was  neither  co-heir  with 
Jagannadha,  nor  heir  to  Jagannadha. 

The  first  question,  therefore,  is,  as  to  the  validity  of  a  second  adop- 
tion,  the  first  adopted  son  still  existing,  and  remaining  in  possession 
of  his  character  of  a  son. 

This  appears  to  have  been  long  a  point  of  great  doubt  in  Hindoo 
law^  and  is  stated  by  the  Judges  in  this  case,  to  be  unsettled. 

Three  classes  of  authority  have  been  referred  to  : — first.  The  opinions 
of  the  Pandits,  secondly.  The  native  authorities  as  found  in  the  Hindoo 
treatises ;  and  thirdly,  The  European  authorities. 

First.  As  to  the  Pajidiis;  there  is  a  considerable  difference  of 
opinion  amongst  them. 

On  the  death  of  Vencatadry,  there  is  a  certificate  signed  by  140 
Brahmins,  that  the  adoption  of  Ramanadha  was  invalid.  But  as  thi-q 
was  an  opinion  produced  by  Jagannadha,  then  in  possession  of  the 
estate,  but  little  weight  is  due  to  it. 

On  the  other  hand,  in  .1818,  before  the  institution  of  the  suit  by 
Ramanadha,  the  northern  Provincial  Court  took  the  opinion  of  their 
own  Pandit  and  of  the  Pandits  of  the  Centre  and  Southern  Division 
of  the  Courts,  on  these  questions : — 

"  I.  Is  a  person,  having,  conjointly  with  a  wife,  adopted  a  son, 
and  thereafter  being  displeased  with  her,  and  marrying  a  second  wife, 
authorised  by  Hindoo  law,  conjointly  with  her,  the  second  wife,  to 
adopt  a  son  ? 

"  2.  A  person,  adopting  a  son,  having  for  any  reason  adopted  a 
second  son,  is  the  former,  or  the  latter,  heir  to  the  estate  of  the  adopt- 
ing father,  or  are  both  sons  entitled  to  share  the  same  ?'* 
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These  Partdits  all  agree  in  holding  that  the  second  adoption  i« 
valid,  and  that  both  sons  ate  equally  entitled  to  inherit. 

These  opinions,  however,  are  by  no  means  concloaive^  and  the  appel- 
lants contend,  that  the  native  authorities,  upon  which  they  are  found- 
ed, are  strongly  against  the  validity  of  a  second  adoption. 

In  the  Digest  of  Hindoo  Law,  on  Contracts  and  Successions,  with 
a  commentary  by  Jagan^ndtha^  translated  by  Mr.  Colebrooke,  the 
question  is  discussed  and  treated  as  one  in  which  a  difference  of  opi- 
nion prevailed.  The  most  material  passages  of  the  Treatise  are  found 
in  pages  385,  389,  395,  397.  The  author  holds  the  better  opinion  to 
l)e,  that  an  adoption  is  valid,  although  a  previously  adopted  son,  or 
even  a  natural  born  son,  be  already  in  existence ;  the  main  foandation 
of  that  opinion  being  an  ancient  text, ''  that  many  sons  are  to  be  de- 
sired, in  order  that  one  may  travel  to  Gya.'* 

Whatever,  however,  may  be  the  effect  of  this  practice,  its  authority 
is  far  outweighed  by  two  other  Hindoo  works,  expressly  on  the  subject 
of  adoption,  the  Dailakatmimansa  and  the  Daitaka-chandritd. 

The  first  passage,  sect.  1,  para.  3,  in  the  former  of  theec  works,  is 
the  citation  of  a  text  of  an  ancient  sage,  Atrt,  in  these  words:  '*By 
a  man  destitute  of  a  son,  only,  must  a  substitute  for  the  same  always 
be  adopted  for  the  sake  of  the  funeral  cake,  water,  and  solemn  rites." 
This,  perhaps,  standing  alone,  may  be  held  to  mean  that  upon  such 
a  one  only  was  it  incumbent  to  adopt  a  son.  The  commentary,  hov 
ever,  excludes  this  construction,  for  it  says,  sect.  I,  para.  6,  *'  By  a 
man  destitute  of  a  son  only.'  The  incompetency  of  one  having  male 
issue  is  signified  by  the  term  '  only*  in  this  passage.^'  The  author 
thcD,  after  quoting  a  text  from  Manu,  much  to  the  same  effect  with 
that  cited  from  Atri  observes,  that  the  instances  of  adoption  by 
certain  illustrious  persons,  of  sons,  although  they  already  had  male 
issue,  must  be  considered  as  exceptional  cases,  and  not  as  generally 
authorising  the  act.  In  the  next  paragraph  [12]  the  author  seems  to 
concede,  that  a  second  son  may  be  adopted,  with  the  sanction  of  thf 
existing  issue.* 

The  Dattalca-chandrika  (sect.  I,  para.  3)  cites  the  same  text  from 
Atri  and  MA^u,  and  puts  the  same  construction  on  them,  as  the 
Dattaka-mimansa* 

•  Thifl  doctrine  is  prevaJout  in  the  other  flcbools,  not  in  Beogal* 
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We  think  that  these  treatises  are  more  distinct  than  the  work  of 
Jfagan-ndtha  :  they  are  written  on  the  particular  subject  of  adoption  ; 
they  enjoy,  as  we  understand,  the  highest  reputation  throughout  India  ; 
and  their  weight  is  strong  against  the  second  adoption. 

In  the  ordinances  of  Manu,  translated  by  Sir  William  Jones,  we  find 
this  passage,  in  page  133  :  "  He,  whom  his  father,  or  mother  with  her 
husband's  assent,  gives  to  another  as  his  son,  provided  that  the  donee 
have  no  issue,  is  considered  as  a  son  given." 

In  the  Vivadarriava'Setu,  translated  by  Mr.  Halhed,  (Ch.  XXI, 
Sect.  9.)  the  proposition  is  distinctly  stated,  "  He  who  has  no  son, 
or  grandson,  or  grandson's  son,  or  brother's  son,  shall  adopt  a  son  ; 
and  while  he  has  one  adopted  son,  he  shall  not  adopt  a  second." 

If  we  are  to  form  our  opinion  of  the  law,  from  the  eflTect  of  these 
authorities,  we  can  have  no  hesitation  in  coming  to  a  conclusion  ad- 
verse to  the  validity  of  a  second  adoption. 

Sir  Thomas  Strange,  (however,)  in  the  Elements  of  Hindoo  Law 
Vol-  I.  p.  78.  (2nd.  Edit.)  expresses  himself  as  follows : — *'  In  general 
it  is  in  default  of  male  issue  that  the  right  is  exercised,  issue  here  in- 
cluding a  grandson,  or  great  grandson.  But  as  there  exists  nothing 
to  prevent  two  successive  adoptions,  the  first  having  failed,  whether 
effected  by  a  man  himself,  or  by  his  widow  or  widows  after  his  death, 
duly  authorised ;  so,  even  where  the  first  subsists,  a  second  may  take 
place,  such  having  been  the  pleasure  and  will  of  the  husband  ;  upon 
the  principle  of  '  many  sons  being  desirable,  that  some  one  of  them 
may  travel  to  Goya ;'  a  pilgrimage  considered  to  be  particularly  effi- 
cacious in  forwarding  departed  spirits  beyond  their  destined  place  of 
torture."  In  support  of  these  propositions,  he  refers  to  two  cases — 
Sham-chander  t7<?r«?/^  Naraynee  Dibfeh  (1  Ben.  Sud.  Dew.  Rep.  209.) 
which  was  decided  in  1807 ;  and  Gouree-persaud  Roy  versus  Mussum- 
niaut  Joymala  (4  Ben.  Sud.  Dew.  Rep.  136.)  which  was  decided 
in  1814. 

Now,  the  first  of  these  cases  decided  only  that  a  second  adoption 
is  valid,  when  the  first  adopted  son  has  died  without  issue ;  a  point 
of  law  which  is  not  disputed.  In  the  second  case,  a  man  having  two 
wives,  gave  authority  to  each  of  them,  to  adopt  a  son.     One  of  them  ' 
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made  the  adoption.  lie  himself,  together  with  the  other  wife,  after- 
wards made  an  adoption ;  and  it  was  finally  held,  that  the  two  aons 
wore  entitled  equally  to  inherit  to   the  husband. 

This  was  a  very  peculiar  case ;  it  certainly  seems  to  assume  the 
validity  of  a  double  adoption.  This  decision  is  also  stated  by  the 
Court  to  be  in  conformity  with  the  preceding  case  of  Sham-chunder 
versus  Naraynee  Dibeh,  which,  in  truth,  for  the  reason  already  men- 
tioned, it  in  no  degree  supports. 

These,  we  believe,  are  the  only  European  authorities  referred  to,  on 
behalf  of  Kamanadha.  With  reference  to  these  cases,  it  may  be  ob- 
served that  they  have  never  been  considered  as  settling  the  law  npon 
thi^  subject.  In  a  note  to  the  case  of  Naraynee  Dibeh  versus  Hur- 
kishorc  Uoy  ( I  Ben.  Sud.  Dew  Rep.  42,)  which,  it  seems,  was  supplied 
to  the  Reporter,  by  Mr.  Colebrooke,  the  Translator  of  Jagan-nalhis 
Digest,  he  states  the  point  as  one  of  doubt,  and  on  which,  although  tiie 
authority  of  Jagan-nitha  was  in  favour  of  the  adoption,  the  weighty 
authority  of  the  Dattaka-chandrika  was  the  other  way. 

Every  European,  without  any  exception,  as  far  as  we  have  any  in- 
formation, who  has  since  examined  the  subject,  has  come  to  a  conclu- 
sion adverse  to  the  second  adoption.  In  a  note  to  Strangers  Elements 
of  Hindoo  law.  Vol.  IT.  p.  85  (2nd,  Edit.)  the  law  is  thus  stated  by 
Mr.  Sutherland,  a  very  high  authority :— "  A  Hindoo  cannot  have 
legally  adopted  children ;  a  son  legitimate  or  adopted  existing,  any  suli- 
sequent  adoption  would  be  invalid ;  at  least  the  son  so  adopted  woulJ 
not  inherit." 

In  Mr.  Sutherland's  Synopsis  of  the  Hindoo  Law  of  Adoptiou, 
p.  212,  he  thus  expresses  himself;— "The  primary  reason  for  the  affi- 
liation of  a  son  being  the  obligatory  necessity  of  providing  for  the 
pcrforniance  of  the  exequial  rites,  celebrated  by  a  son  for  his  deceased 
father,  on  which  the  salvation  of  a  Hindoo  is  supposed  to  depend,  it 
is  necessary  that  the  person  proceeding  to  adopt  should  be  destitute 
of  male  issue  capable  of  performing  those  rites.  By  the  term  issue, 
the  son's  son  and  grandson  are  included.  It  may  be  inferred  that, 
if  such  male  issue,  although  existing,  were  disqualified  by  any  legal 
impediment  (such  as  loss  of  caste,)  from  performing  the  rites  iu  ques- 
•  tion,  the  affiliation  of  a  son  might  legally  take  place". 
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In  Mr.  Steel's  Synopsis  of  the  Law  of  Hindoo  Castes,  lie  states, 
(p.  48) — "An  adoption  can  take  place  only  where  no  begotten  son  or 
grandson  exists^  or  where  the  begotten  son  has  lost  caste.*'  Again 
at  p.  52:  **  In  the  case  of  the  death  of  an  adopted  son  (and  total 
loss  of  caste  is  considered  equivalent  to  deaths)  another  may  be 
selected  and  given  in  the  same  manner ;  but  a  man,  after  adopting 
one  caanot  adopt  another,  at  the  desire  of  a  second  wife,  &c.  Only 
one  adopted  son  can  subsist  at  one  time/'  *  It  is  true  that  the  treatise 
purports  to  relate  to  the  customs  of  the  provinces  of  Bombay  ;  but 
we  are  not  aware  of  a  difference  between  the  different  provinces,  on 
this  point,  though  there  appears  to  be  some  miuor  differences,  on 
other  points  of  the  law  of  adoption. 

But  by  far  the  most  important  authority  is  Mr.  William  Mac- 
uaghten,  whose  Principles  and  precedents  of  Hindoo  Law  were  com- 
posed, as  appears  from  the  preface,  after  collecting  all  the  information 
that  could  be  procured  from  all  quarters,  and  after  a  careful  examina- 
tion of  all  the  original  authorities,  §ind  of  all  the  opinions  of  the 
Patidits,  recorded  in  the  Supreme  Court,  for  a  series  of  years. 

This  work  was  published  after  his  report  of  the  two  cases  already 
referred  to,  and  of  course  he  could  not  but  be  acquainted  with  them ; 
indeed,  he  refers  to  one  of  tliem.  Now,  Mr.  Macnaghten  states  the 
law,  as  he  consi  lers  it  to  be,  without  the  slightest  doubt  or  hesitation. 
He  says,  (Vol.  I.  p.  80,)  *•  It  is  clear  that  a  man  having  adopted  a  boy 
and  that  boy  being  alive,  he  cannot  adopt  another.''  Aud  he  examines 
the  text,  that  ''  many  sons  are  to  be  desired,  in  order  that  one  may 
travel  to  Goya,'*  and  says  that  it  applies  only  to  natural  born  sons. 

We  are  informed  by  our  very  learned  Assessor,  Sir  Edward  Ryan, 
that  this  work  of  Mr.  Macnaghten's  is  constantly  referred  to  in  the 
Supreme  Court,  as  all  but  decisive  of  any  point  of  Hindoo  law,*  con- 
tained in  it,  and  that  much  more  respect  would  be  paid  to  it,  by  the 
Jadges  there,  than  to  the  opinions  of  the  Pandits.  Upon  the  parti- 
cular point  in  question,  Sir  Edward  adds  all  the  weight  of  his  own 
high  authority,  concurring  as  he  does    entirely  in    the   law,    as   stated 


in  Macnaghtien. 


••     But  Svc  a/ fi,  p.  569. 
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The  Judges  in  the  Sud  Jer  Court  state,  that  they  are  aware  that 
this  has  becu  long  considered  a  doubtful  point,  and  they  seem  to 
proceed  entirely  on  the  opinion  of  the  Pandits,  who  favour  the 
second  adoption. 

Those  Pandits  rest  upon  two  main  points  : — 

First.  The  text  that  '  many  sons  are  to  be  desired  in  order  that 
one  may  travel  to  Goya/ 

Second.  Upon  the  doctrine  that  '  he  who  has  only  one  son  is  to 
be  considered  as  childless.' 

Now,  the  first  text  is  evidently  out  of  the  case,  if  Mr.  Macnaghten's 
explanation  be  correct ;  and  as  to  the  second,  in  referring  to  the  pass- 
ages on  whicli  the  Pandits  rest,  they  manifestly  relate,  not  to  a  person 
who  receives  a  child^  but  to  one  who  gives  a  child,  in  adoption. 

Upon  the  whole,  therefore,  for  these  reasons^  we  have  come  to  this 
conclusion,  that  the  adoption  of  Ramanadha  was  not  valid,  and,  that 
the  Judgment  of  the  Suddcr  Court  upon  that  point  must  be  reversed. 

If  we  had  come  to  a  different  conclusion  on  this  subject^  it  would 
have  been  necessary  for  us  to  examine  into  the  effect  of  the  deed, 
alleged  to  have  been  executed  by  Vencatadry,  on  the  adoption  of 
Jagannadha. 

Feeling  the  hardship  of  this  case  on  Ramanadha,  we  have  looked 
with  some  anxiety  to  see  whether  his  title  could  be  maintained,  on  the 
ground  that  it  was  subsequently  recognised  by  Jagannadha,  and  that 
such  subsequent  recognition  might  be  considered  equivalent  to  previ- 
ous assent. 

We  think  it,  however,  impossible  to  maintain  his  ripjlit  upon  this 
ground.  Supposing  Jagannadha  to  have  acquiesced,  after  he  came  of 
age,  in  the  division  of  property  made  by  Vencatadry,  it  was  an  ac- 
quiescence on  the  footintj  of  a  right,  already  assorted  by  the  father,  to 
exist  in  Ramanadha,  and  it  does  not  appear  that  Jagannadha  possessed 
all  the  knowledge,  or  was  placed  in  the  circumstances  which  must 
exist,  in  order  to  make  his  ratifications  binding  even  if  we  assume,  what 
is  not  by  any  means  clear,  that  suc^h  subsequent  ratification  would  be 
equivalent  for  that  purpose,  in  Hindoo  law,  to  previous  consent.  It 
appears,  however,  that  there  was  some  property,  both  real  and  personal, 
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of  which  Vencatadry  had  the  power  of  disposing ;  and  by  an  act  inter 
vivos f  without  the  consent  of  Jagannadha ;  and  we  think  that  he  made 
a  gift,  as  far  as  he  could,  of  his  property  between  his  two  sons. — We 
think,  that  effect  must  be  given  against  the  estate  of  Jagannadha,  to 
the  intentions  of  Vencatadry,  as  far  as  he  had  the  power  of  effecting 
them.  If  Jagannadha  takes,  as  we  think  he  is  entitled  to  do,  the  whole 
ancestral  property,  which  the  father  could  not  dispose  of,  without  his 
consent,  we  think  he  must  give  up,  for  the  benefit  of  Ramanadha,  the 
whole  property  included  in  the  division^  to  the  disposition  of  which  his 
consent  was  not  necessary. 

Ramanadha  being  removed  from  the  contest,  as  to  the  succession 
of  Jagannadha,  the  question  as  to  that  succession  is  in  dispute  between 
Lutchmi-putty  and  Atchama  ;  for  Rungama,  though  she  may  have  the 
same  interest  with  Atchama  in  opposing  Lutchrai-putty,  supports  his 
claim. 

The  question  then  is,  was  this  boy  well  adopted  or  not  ? 

Upon  the  whole,  after  a  long  and  anxious  consideration  of  the  subjects 
we  feel  ourselves  called  upon  to  differ  upon  this  point  also,  with  res- 
pect to  the  adoption,  from  tlie  judgment  of  the  Court  below,  and  to 
hold  that  Lutchmi-putty  was  well  adopted,  and  is  entitled  to  succeed 
to  the  whole  estate  of  Jagannadha,  subject  to  such  maintenance  as  his 
widows  may  by  law  be  entitled  to.— 16tb,  17th,  18th,  19th,  &  30th 
of  June,  and  1st,  2ud,  and  3rd  of  July  1846. — Moore's  Indian  appeals, 
Vol.  IV.  pp.  89—113. 

Case  No  340  of  1848. 

JOY-CHUNDER  RoY,    APPELLANT,  (PlAINTIPF)     VCrsUS   BhYRUB- 

CHUNDER  Roy  and  Kashee-nath  Roy  Respond- 
ents, (Defendants.) 

Cases  I       rpj^jg   p^gg   ^^g   brought  before  a  fall  .Bench 

b«anng  on  the  vya-  ° 

vanthn'ii  No«!.    516.     by  Mr.  Dick  with  the  following  note  : — 

The  allegation  of  plaintiff  is  that  Kishen-chunder^  the  former 
proprietor  qf  the  property  in  suit,  had  two  wives,  the  elder  named 
Lukkhee-pria,  and  the  younger  named  Joy-doorga.  First,  by  Lukkhee- 
pria,  he  left  a  daughter,  and  by  second  Joy-doorga,  a  son,  called 
Kirty-chunder.    Kishen-chunder  by  a  deed,  dated    10th  Assar  1212 
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B.  S.  gave  Liikkhee-pria  power  to  arlopt  a  son,  who  was  to  have  I J 
anna  of  his  (Kishen's)  estate,  consisting  of  4  annas,  and  1  pie  share.  The 
residue  (2 — 3 rds)  was  to  belong  to  his  own  son,  Rirty-chunder.  In 
the  same  year  1212  B.  S.,  Kishen-ehunder  died.  His  son,  Kirty- 
chnnder,  succeeded  to  the  entire  estate  of  Kishen,  and  died  a  minor 
in  1220  or  1221.  B.  S.  His  mother,  Joy-doorga,  succeeded  her  son 
Kirty,  and  died  in  Pous  1229.  B-  S.  After  the  death  of  Joy-doorga 
Lnkkhcc-pria  adopted  plaintiff,  and  plaintiff's  name  was  registered  as 
1  i  anna^s  sharer,  with  the  consent  of  Bhyrub,  defendant,  whose  name 
was  registered  for  the  residue  (2 — 3rds,)  both  in  lieu  of  the  name  of 
Joy-doorga  in  the  Dinagepore  coUcctorate,  for  the  portion  of  the  estate 
situated  in  Dinap;opore.  The  Collector  of  Rungpore  refused  to  recog- 
nize the  right  of  plaintiff,  as  it  had  been  denied  before  him  by  Bhyrub 
and  therefore  Bhy rub's  name  a-oup  was  registered  for  the  portion 
situate  in  Runnfpore  District.  Plaintiff  now  sues  for  the  residue 
(2 — 3rJs)ofthe  estate  situated  in  Dinagepore,  and  for  the  entire  1 1 
situate  in  Rungpore  as  heir  of  Kirty-chuiidcr. 

Defenrlant,  Bh}Tub.  demurred  to  the  suit  as  barred  by  the  law  of 
limitation  ;  and  denied  the  plaintiff's  right,  on  the  assertions— first,  that 
plaintiff  was  never  adopted  ;  and,  second,  that  Lukkhee-pria  had  no 
power  to  adopt. 

JrnoMFNT. 
The  principal  Sudder  Ameen  dii^missed  tlie  plaint  on  other    jrrounds 
than    those    which,     in     our    opinion,     should    rule    the    decision    of 
the  case. 

The  argument  for  the  appellant  has  first  been  met  by  objections 
which  go  against  the  admission  of  the  plaint  at  all.  It  has  been  urged 
in  the  first  place,  that  tbe  judgment  in  the  Rungpore  Court  in  a  ease 
between  the  same  parties  is  a  decision  respecting  the  same  cause  of 
action,  brin5::injy  the  suit  within  the  prohibition  of  Section  12,  Begu- 
lation  3,   I7f)3. 

Secondly.  That  the  admitted  failure  of  the  widow  to  adopt  for  a 
period  exceeding  12  years,  is  a  bar  to  the  hearing  of  the  plaint  under 
section  14  Regulation  3,  1793,  in  support  of  which  the  decision  of  the 
Sudder  Dewanny  Adawlut,  at  page  70  of  the  Volume  for  1845,  is 
quoted. 
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Thirdly.  That  the  alleged  permission,  under  which  the  adoption 
was  made>  is  illegal,  inasmuch  as  it  contemplates  the  adoption  of  a  son 
as  co-heir  with  the  natural  bom  son  then  living. — The  law  on  that  point 
having  been  recently  settled  by  a  decision  of  her  Majesty's  Privy 
Council,  to  be  found  at  page  1,  part  1,  of  Volume  IV,  Moore's  Indian 
appeals.  ' 

The  appellant  has  denied  the  force  of  these  pleas;  and  on  the 
third,  has  specially  referred  to  a  case  disposed  of  by  her  Majesty's 
Supreme  Court  at  Madras  (Vol.  I.  Strange,  p.  91.)  as  shewing  that 
there  might  be  a  modification  by  a  widow  of  the  authority  to  adopt 
given  by  her  husband,  deceased. 

As  regards  the  first  plea,  we  have  no  doub't  that  the  Rungpore  de- 
cision is  no  bar  to  this  suit. 

On  the  second  point,  we  observe  that  Section  14,  Regulation  3  of 
1793,  relates  only  to  the  lapse  of  12  years  after  the  deprivation  of 
right  by  an  act  of  the  adverse  party,  which  compels  a  resort  to  ale- 
gal  action  and  does  not  refer  to  a  mere  omision  to  exercise  a  right 
within  the  period  of  12  years  ;  the  case  quoted  at  page  70,  of  the 
Sudder  Decision  of  1845,  is  one  in  which  adverse  possession  had  been 
held  under  a  bond-fide  title  for  19  years. 

On  the  third  point,  however,  we  are  of  opinion  that  the  decision  of 
the  Privy  Council,  cited,  has  conclusively  settled  the  point  of  law  that 
an  adoption,  a  son  still  existing  and  remaining  in  possession  in  his 
character  as  a  son,  is  invalid. 

It  is  certain  that  the  permission  to  adopt  alleged  in  this  instance, 
the  terms  of  which  as  set  forth  in  the  plaint,  referred  exclusively  to 
the  adoption  of  a  son  as  a  co-heir  with  a  son  then  living.  It  is  impos- 
sible to  convert  this  permission  into  a  permission  for  what  is  altogether 
a  distinct  purpose,  i.  e.  the  adoption  of  a  son  after  the  death  of  the  natur- 
al born  son  then  living.  The  case  at  Madras,  referred  to  in  the  argu- 
ment before  the  Court,  is  one  where  the  permission  was  legal,  and  the 
decision  turned  upon  the  construction  to  be  fairly^  and  reasonably  given 
to  the  intention  of  such  permission. 

It  can  furnish  no  authority  for  enabling  a  widow  to  correct  an  il- 
legal permission  by  modifying  it,  or  groundlessly   assuming  the   exis- 
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tencc  of  a  permission  which  might  have  been  legal.  We  therefore 
dismiss  the  appeal,  with  all  costs,  upon  the  gronnd  of  the  plaint  alone 
as  raising  a  claim  untenable  in  law.  We  would  note,  however,  npon 
Mr.  Dick's  remark  as  to  an  estoppel  of  the  defendant,  in  consequence 
of  an  admission  made  by  him  in  an  alleged  petition  to  the  judge  of 
Dinageporc,  dstted  8th  Phalgoon,  1229  B.  S.,  that  the  recognition  of  the 
claim  of  the  appellant  by  the  respondent  in  Dinageporc,  on  which  the 
mutation  of  names  in  the  1  ^  anna's  share  in  that  District  was  effSect- 
ed  on  10th  Jeit  1230  B.  S.  was  on  the  29th  Aughun,  idem,  repudi- 
ated by  protest  in  the  Rungpore  District  for  IJ  annas  share  in  that 
District  by  the  respondent ;  so  that  we  should  not,  had  the  decision 
turned  on  that  point,  hold  him  as  now  precluded,  in  consequence  of 
his  first  admission,  from  contesting  the  same  point  in  this  suit 
for  Kirty-chunder's  separate  share  of  the  property,  situate  in  Rungpore 
as  well  as  in  Dinageporc.     1849.  S.  D.  A-  D.  pp.  461—465. 

MOHENDRO-LOLL   MoOKEHJEA     DCrSUS  ROOKI^NY  DaBEE 

Before  Macfherson.  J. 

II.  As  regards  the  adoption  of  Gostobeharry,  I  think  it  bad,  be- 
cause, though  there  was  a  conditional  power  to  Surnomoye  to  adopt, 
it  was  not  a  power  which  could  be  exercised  in  the  event  which  has 
happened.  Brojo-mohun  leaving  his  wife  pregnant,  made  a  will  giving 
her  authority  in  writing  to  adopt  in  case  the  son  to  be  born  should  die. 
The  contingency  contemplated  by  Brojo-mohun  never  happened,  for 
Surnomoye  had  a  daughter,  and  not  a  son.  It  is  contended  that,  as 
it  evidently  was  the  intention  of  Brojo-mohun,  that  in  any  event  he 
sliould  have  a  son  adopted,  if  not  natural,  the  court  ought  to  hold  this 
power  sufficient  even  though  the  contingency  provided  for  did  not  ac- 
tually occur,  but  in  my  opinion  the  power  in  the  will  must  be  construed 
strictly,  and  there  are  cases  which  show  that  the  Court  usually  do  read 
such  powers  strictly.  Thus  where  a  widow  has  received  permission  to 
adopt  a  son  and  she  adopts,  and  the  adopted  son  dies,  she  cannot 
adopt  a  second  son  in  his  room  (  S.  D.  Reports  for  1852  page  332,) 
and  where  a  widow  had  received  authority  from  her  husband  to  adopt 
the  son  of  a  certain  person  named,  and  she  adopted  that  son  but  he  iid 
shortly  afterwards,  it  was  held  that  the  authority  given  by  the  hus- 
band did  not  extend  to  the  second  adoption  (  Select  Report  Voh  II- 
Pi  318.)    In  these  cases  there  is  as  little  reason  as  in  the  present  to 
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dotibt  that  the  husband  intended  to  secure  to  himself  a  son  in  any 
eve  nt.  But  it  is  said  that,  besides  the  power  given  by  his  will^  Bro- 
jo-mohun  gave  a  separate  verbal  direction  to  his  wife  to  adopt.  The 
facts  proved^  however^  do  not  bear  this  out.  All  that  the  widow  speaks 
to  18,  that  her  husband  talked  to  her  about  her  adopting  a  son  both  be- 
fore and  after  the  writing  took  place,  but  she  distinctly  says  that  the 
directions  given  by  her  husband  were  put  in  writing.  On  that  writ- 
ing the  power  now  rests.  Mr.  Newmarch  reads  the  English  Trans- 
lation of  the  clause  containing  the  power  as  showing  a  belief  on  the 
part  of  Brojo-mohun  that  his  wife  had  authority  from  him  to  adopt 
quite  independently  of  the  authority  he  was  giving  her  by  his  will ;  but 
this  is  a  forced  reading  even  if  the  words  were  in  the  translation,  and 
it  is  not  supported  by  the  Beogsdee  words  in  the  original  will.  As 
regards  Brojo-mohun,  I  think  his  adoption  proved.  It  is  clearly 
established  by  the  evidence  of  Kisto-mohun  and  Gopaul  Mullick  that 
Radha-kaunt  gave  his  widow  authority  in  writing  to  adopt.  It  is  true, 
the  document  by  which  the  authority  was  given  is  not  now  forthcom- 
ing. But  there  is  satisfactory  proof  that  it  did  at  one  time  exist.  The 
case  of  Brojo-mohun's  adoption  by  Chunder-money  is  very  different 
from  that  of  Jeebun-krishto  by  Rookinny.  For  whereas  Bookiuny  did 
not  adopt  for  more  than  30  yaars  after  her  husband's  deaths  and  no  one 
save  herself  ever  saw  her  authority  to  adopt ;  CImnder-money  adopted 
immediately  after  her  husband's  death,  and  has  produced  witnesses  who 
place  it  beyond  doubt  that  Radha-kaunt  did  direct  his  wife  to  adopt. 
It  may  be  that  after  his  adoption,  Brojo-mohun  left  his  adopted  mother's 
honse  for  a  month  or  two^  but  even  if  he  did,  that  does  not  affect  the 
validity  of  his  adoption.  He  lived  all  along  in  the  family  till  he  died, 
and  he  was  treated  by  all  the  members  of  the  family  as  a  son. 
There  is  sufficient  proof  of  the  performance  of  the  necessary  ceremonies, 
fbr,  as  I  have  already  said,  when  the  Court  is  satisfied  of  the  power, 
compartively  light  proof  of  the  ceremonies  will  suffice,  when  many 
jrears  have  passed  and  the  person  whose  adoption  is  questioned  has 
idways  been  recognized  as  a  son  and  died  in  the  belief  that  he  was  so. 

*  August  19th,  22nd,  23rd  and  24th,  1864.  Corriton's  Reports  of  cases 
in  High  Court,  Vol.  I.  page  42. 
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Purtna-nund  Bhuffacharjea,  gtiardian  of  Kuhen-nauih  CkoW' 
dhooree  mmor,  Appellant^  versus  Wooma^kannt 
Lahooree  atid  others,  Respondents. 
IV.     Gunga-naraiii  Chowdhooree,   a  zeminder,  died  in   1183  B.  S, 
leaving  a  son  Ilur-nauth  Chowdhooree,  and  a  daughter  Gouree  Debet, 
mother  of  the  respondents.     Hur-nauth  Chowdhooree   died   childless, 
on  the  3d  of  Cheyt  1199  B.  S.  but  previous  to  his   death   he   executed 
two  deeds  conveying  to  his  wife   Gunga    Debea,   a  limited   permitsioii 
to  adopt  a  son.     The  first  document  was   an  anoomutty-putter^   to  the 
following  effect :  ''  This   deed    is   addressed   to   the  fortunate   Gunga 
Debea.     I  am  in  so  weak  a  state  that  my   life  is   very  uncertain,  and 
I  have  no  son ;  I  therefore  authorise  you,  should  I  be  removed,  (which 
God  avert,)  to     adopt    Shib-kishore  Surma,    Second   son   of  Joogul- 
kishore  Roy,  in  order  that  he  may  perform  my  funeral   rites    and  pre- 
side over  the  estate.     I  have  written  to  Joogul-kishore  on  the  subject, 
but  sliould  he  refiLse  to  give  his  consent,   you    may   adopt  the  son  of 
some  other  Brahmin.     Such  adopted  son    shall   in  that   case   i>erform 
my  funeral  rites  and  inherit    my    estate.''     Below   the  signature  was 
written,  "  1  have  authorised  her  to  adopt  a  son."     The   second   docu- 
ment was  confirmatory  of  the  former.  It  also  was  addressed  to   Guuga 
Debea  and  ran  thus  :  ''  On  the   23rd    of  Phalgoou,   in  consideration  of 
my  being  childless  and  in  a  dangerous   state   of  health,    I    gave   you 
authority  to  adopt  Shib-kishore  Hoy,   and    wrote   to  Joogiil-kishore  to 
authorise   the    gift   of  his    son.     Since  that,  Joogul-kishore  has    de- 
puted his  wife,  Kudranee  Uebea,  to  give   his   son   in   adoption.     I  ac- 
cordingly adopt  him  as  my  son.     If  I  recover^    I    will  myself  perform 
the    prescribed   rites ;  but   if  it    should  please    God    to    remove   me, 
I  hereby  empower  you  to    perform   the   ceremonies.     The    investiture 
of  the  Brahmanical  thread   must  be  performed    by  Joogul-kishore,  or 
llur-kishorc.     Shib-kishore  will   be  the   lawful   possessor   of  all    my 
wealth.''     On  the   day    following   the   execution   of  this  deed,    Hur- 
uauth  died;  and  Shib-kishore  was  adopted  by    Gunga  Debea    and  ob- 
tained undisputed   possession   of  the  zcmindaree.     He   died   childless 
on  the  15tli  of  Bysauk  1213,  and  Gunga-Debea  then   held    the    estate. 
In  1227  she  went  to  Moorshedabad  to  bathe  in  the   Ganges,   and  there 
suddenly  died  of  the  cholera  morbus  on  the   25th  of  Cheyt.     On  the 
day  previous,  however,    she   was   said    to   have   adopted    Kisheu-nath 
Chowdhooree,  under  the  general  authority  given  by  her  husband.     The 
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Collector  and    Board  of  Revenue   recognised   the   adoption ;  and   the 
Respondents  brought  their  suit  to  set  it  aside  in   the    Provincial    Court 
of  Dacca,  against  Kishen-nauth  Chowdhooree,  and  his   abettors,  Cally- 
mohun  Thakoor,  Ram-nauth  Moonshee,  Sheo-nauth  Moonshee.     They 
claimed  the  estate  as  the  natural   heirs   of  Hur-nauth   Chowdhooree. 
On  the  15th  of  March  1825,  Mr.  C.   W.    Steer,   fourth   Judge   in  the 
Provincial  Court,    gave  judgment   in  the   case.     He   considered  the 
widow  incompetent  to  adopt,  because  the  A noomuttee- putter   gave  her 
authority  in  a  specific  case,  making  the   general   authority  conting'ent 
on  its  non-performance ;  so  that,-  as   soon   as   she    had   adopted  Shib- 
kishore,  the  authority  granted  to  her  was   annulled  ;  because  the  con- 
firmatory deed,  under  date  the   2nd   of  Cheyt,  clearly   restricted  the 
authority  to  Shib-kishore.     On  these  grounds  possession  of  the   estate 
was  decreed  to  the  plaintiffs,  as    legal  heirs   to   Hur-nauth,  deceased. 
Against  this  decision,  Kishen-nauth  appealed  to  the  Sudder  Dewanny 
Adawlut ;  and  on  the  18th  of  November  the  case  came   to   a  hearing 
before  Mr.  R.  H.  Rattray.     He  was   of  opinion  that   the   adoption  of 
Kishen-nauth  was  not  proved,  but   that   the  whole   transaction   was  a 
fraud  of  Cally-mohun  Thakoor  and    his    associates ;  and   that,    even  if 
it  had  been  proved,  it   could  be   of  no    benefit   to   the   appellant,  in- 
asmuch as  it  was  illegal  without  the   sanction   of  her    husband,   which 
both  from  her  own  deposition  in  a  former  case,  and  Hur-nauth^s   paper 
produced  in  this,  it  was  evident  never  was    given,    or   intended    to   be 
given  ;  that  the  power  conferred  by    Hur-nauth  was  explicitly  confined 
to  the  son  of  Joogul-kishore,  Shib-kishore,  or,  if  the   father   were   un- 
willing to  give  his  son  in  adoption,  the  son   of  some    other  Brahmin ; 
that  there  was  not  a    word   in   relation   to   repeated   adoption   at  the 
widow's  pleasure,  in  the  event  of  casualty  to  the   first   adopted   son  - 
and  that  without   a   distinct    permission,  she  could   not  of  herself  do 
that  legally.     On   these   grounds    M.  Rattray   aflSrmed    the  decree  of 
the  Provincial  Court,  awarding  possession  of  the  estate  to  the  Respon- 
dents.—18th  of  November  1828.  S.  D.  A.  R.  Vol.  IV.  pp.   318,  319. 

V.     A  Hindoo  widow  claimed  a  moiety  of  an  ancestral  estate  as  heir 
to  her  deceased  husband,  who  had    given  her,  as  she  alleged,  an  Anoo- 
muttec-putter,    which,   however,    she  had  never  exercised.     The  Court 
considering   that  tlie    Anoomuttee-putter   was  altogether  unworthy  of 
credit,  as  no  mention  has  been  made  of  it  by  the  widow  for  twenty-two 
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years  after  her  husband's  death,  dismissed  the  claim  of  the  widow^  and 
declared  that  she  was  only  entitled  to  maintenance^  her  husband 
having  died  during  the  life-time  of  his  father  and  brothers.  Mossfc 
Hemluta  Chowdhooraeen  versus  Puddo-munee  Chowdhooraeen.  14tli 
Feb.  1825.  S.  D.  A.  R.  Vol.  IV.  p.  L9. 


BuUab'kaunt  Chowdhree^   Appellant,   versus   Kishen-pria 

Dassea  Chowdrain,  guardian  of  Nubkaunt 

Chowdhree,  Respondent. 

VI.  This  ease  was  referred  to  the  principal  Sudder  Ameen  of  the  dis- 
tricty  who  put  thefolluwiug  question  to  the  Pandit  of  the  Zillah  Court : 

"  A  Hindoo  houaeJioider,  of  tlie  Telec  caste,  was  possessed  of  proper- 
ty, ancestral  and  self-acquired.  He  died  childless  after  an  illness  of  ten 
or  twelve  days.  One  day,  when  he  was  in  a  state  of  insensibility, 
the  wife  of  his  father^s  brother,  who  resided  in  the  same  house,  and 
his  own  wife,  brought  to  him  a  child  of  the  same  family,  in  the 
presence  of  some  Brahmin  priests,  his  gooroo,  people  of  the  same 
caste,  and  a  hv7  of  the  neighbours,  and  addressed  him  :  'You  wished 
to  adopt  a  son,  now  receive  him.*  After  calling  to  him  two  or  three 
times,  he  answered  *  yes/  The  uncle's  wife  then  took  the  hand  of 
the  sick  man, — the  father  of  the  boy  to  be  adopted  took  his  son's 
hnnd,  and  put  it  into  that  of  the  sick  man.  A  few  hours  after, 
the  sirk  man  died.  His  obsequies  were  performed  by  the  son  thus 
adopted,  to  which  no  objection  was  made  by  the  defendant.  The 
adopted  son  entered  upon  and  held  possession  of  the  estate  of  the  de- 
ceased for  three  or  fi>ur  months,  and  lived  with  his  widow.  The  widow 
died  five  months  after  her  husband.  On  this  the  defendant,  who  is 
the  cousin  of  the  deceased  on  the  father's  side,  (the  defendant  and 
deceased  bning  the  sons  of  whole  brothers,)  took  possession  of  the  pro- 
perty. The  widow  of  the  deceased's  uncle  has  sued  for  recovery  of 
possession,  in  her  own  right  as  heir,  and  as  guardian  of  the  adopted 
son,  still  a  minor.  The  boy  is  admitted  to  have  been  upwards  of  five 
years  old  ;it  the  time  of  liis  adoption.  The  defendant  claims  as  heir 
at  law  to  his  deceased  uncle.  State  who  is  entitled  to  the  property 
of  tlie  deceased  ?  and  whether  the  adoption,  as  above  particularised, 
is  legal  or  not  V 
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Tbe  Pandit  replied  to  the  following  purport ;  "  If  tinj^apinda  (or 
kinsman  connected  by  an  oblation  of  food)  bring  his  owii  son^  and 
give  him  into  the  hand  of  a  childless  man,  in  the  presence  of  Brahmin 
priests,  gooroo,  and  others,  it  is  the  declaration  of  the  sages  that,  if  the 
party  adopting  is  conscious  of  what  he  is  doing,  the  adoption  is  legal. 
It  appears  from  the  question  that  the  adopter  died  a  few  hours  after 
making  the  adoption ;  and  although  the  burnt  sacrifice  pescribed  in 
cases  of  Dattaca  adoption,  was  not  observed,  that  does  not  invalidate 
the  adoption,  as  the  sacrifice  is  only  essential  to  the  conditions  of  legal 
adoption  among  Brahmins,  Kshetriyas,  and  Voishyas,  to  neither  of 
which  did  the  adopting  party  belong.  The  object  of  adopting  a  son  is 
that  he  might  offer  the  funeral  cake  to  his  adopting  father,  grandfather, 
and  great  grandfather.  As,  in  the  present  instance,  the  son  adopted 
has  performed  the  funeral  obsequies  for  his  father,  and  will  continue 
to  do  so,  his  adoption  is  clearly  valid,  and  be  is  unquestionably  entitled 
to  the  estate  of  his  adopting  father*^' 

The  principal  Sudder  Ameen,  observing  that  the  Pandil^s  Vyavaathd 
contained  no  reply  to  the  question  of  ths  right  of  succession  of  the 
plaintiff  to  any  portion  of  the  estate  of  tbe  deceased,  put  a  further 
question  to  him,  desiring  an  opinion  on  that  point.  To  which  the 
Pandit  replied  that,  as  there  was  an  adopted  son,  the  widow  of  the 
nncle  of  the  deceased  did  not  succeed  to  any  portion  of  the  estate. 

The  principal  Sudder  Ameen,  with  reference  to  the  VyavasthA,  gave 
judgment  in  favor  of  the  adopted  son.  The  defendant  appealed  to 
the  Zillah  Judge,  who  confirmed  the  decree  of  the  Principal  Sudder 
Ameen. 

The  defendant  then  applied  to  the  Sudder  Dewanny  Adawlut  for 
permission  to  file  a  special  appeal,  which  was  granted. 

The  case  was  first  laid  before  Mr.  Hardinge,  who  put  the  following 
question  to  the  Pandit  of  the  Sudder  Court. 

1st.  If  one  ask  a  person,  who  is  dangerously  ill  and  insensible, 
whether  he  will  adopt  a  son,  at  the  same  time  taking  a  child  to  him, 
and  the  sick  man  reply,  merely  by  a  single  word,  in  the  affirmative,  is 
such  adoption  legal  ? 
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2nd.  I«^option  restricted  to  any  particular  age  by  the  Shasters? 
and  if  so,  is  the  law  respecting  the  particular  age,  applicable  to  all,  or 
only  to  some  of  the  Hindoo  tribes  ? 

The  pandit  replied  to  the  first  question  that  an  adoption  made  under 
the  circumstances  stated  in  the  question  was  illegal,  because  the  con- 
ditions requisite  to  the  validity  of  an  adoption  could  not  be  performed 
by  a  person  in  the  state  mentioned  ;  and  without  the  performance  of 
those  conditions,  the  adoption  could  not  be  legal. 

Authority. — Vasiii^htha  in  the  Dattaka^mtminsA^  "  One  about  to 
adopt  a  son  should  invite  his  km3mcn  and  make  representation  to  the 
king,  and  offer  a  burnt  sacrifice,  and  thus  make  the  adoption." 

To  the  2nd  question  the  pandit  replied  that  the  period  fixed  for 
adoptiou,  with  respect  to  the  three  superior  tribes,  Brahmins,  Cshetriyas 
and  Voisyas,  was  prior  to  their  investiture  with  the  respective  cords; 
and  with  respect  to  Shudras,  to  their  contractin  g  marriage. 

yiuthorilies. — 

1.  Datiaka-mimamd.  "The  ceremony  of  tonsure  (Chudadya)  aad 
other  rites  of  initiation  being  performed  under  his  own  family 
name^  sous  given  may  he  considered  as  issue ;  else  they  are  termed 
slaves." 

2.  Dattaka-mmdnsi,  **  By  the  compound  epithet '  Chudadya,'  rites 
commencing  with  that  of  investiture  for  persons  of  the  superior 
tribes  would  be  suggested,  but  for  Shudras,  marriage,  and  so  forth, 
implied.' 

Mr.  Hardin^c,  adverting  to  the  replies  of  the  pandit,  was  of  opinion 
that  the  plaintiff  had  completely  failed  to  establish  that  the  adoption 
of  Nubkaunt  by  Gowree-kaunt  was  a  legal  transaction,  and  proposed  to 
reverse  tlic  decrees  of  the  lower  courts,  and  dismiss  the  claim. 

Mr.  Money  concurred  with  Mr.  Hardinge,  and  passed  final  judg- 
ment accordingly. — 16th  of  January  1838. — S.  D.  A.  Rep.  Vol.  VI . 
p.  219. 
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SECTION  V. 

WHO  TO  WHOM  MAY  OR  MAY  NOT  GIVE  A  SON 
FOR  ADOPTION. 

VxrttxrnssfhA'  522.  The  father  of  several  sons  may  of  his 
own  authority,  and  the  mother  of  several  sons 
tnay  with  the  assent  of  her  husband,  give  a  son  in  adoption 
to  a  person,  who  is  of  the  same  class  or  caste,  destitute  of  a 
son,  son's  son,  and  son's  grandson  in  the  male  line,  and  not  a 
prohibited  relation.* 

^     . ,        . .  I.    He  is   called  a  son  given,   whom  his  father,  or 

^ '  mother,  affectionately  gives  as  a  son,  being  alike  (a,) 
and  in  a  time  of  distress  (i,)  conferring  the  gift  with  water. — Manu. 
D.  Ch.  Sect.  I.  §  12. 

II.  (a)  *  Alike'  ]  Belonging  to  the  same  class. — In  fact,  the  con- 
struction of  the  word '  alike'  (Sadrisha)  in  Nanu's  text,  as  signifying 
of  the  same  class  is  only  proper ;  for,  elsewhere,  the  participating,  as 
an  heir,  of  such  adopted  son,  is  shown  :  and  the  participating  in  the 
inheritance,  of  one  unequal  in  class,  is  impossible-f  Thus  Shounakas 
declares :  "  If  one  of  a  different  class,  should,  however,  in  any  case 
have  been,  adopted  as  a  son,  he  should  not  make  him  the  participator 
of  a  share :  this  is  the  doctrine  of  SnouNAKA.^'f — Yaska  explicitly 
declares  this  :  ''  A  person  of  the  same  class  must  be  adopted  as  a  son. 
Such  a  son  performs  the  oblations,  and  takes  the  estate  ;  in  default  of 
him,  one  different  in  class,  who  is  regarded  merely  as  prolonging  the 
line.  He  receives  food  and  raiment  only,  from  the  person  succeeding 
to'theestatc^'t— /^i'rf.  §  13,   15,  16. 

III.  Accordingly,  Vriddha  Goutama  forbids  the  participation,  in 
inheritance,  of  one  not  of  the  same  tribe,  thus, — "  Or  should  one  of  a 
different  class  be  taken  as  a  sou,  in  any  instance,  let  him  (the  adopter) 

*  See  the  section  next  following.  See  Maon.  H.  L.  Vol.  I.  pp.    66,67. 

t  In  the  present  (  kali  )  age,  the  marris^e  with  a  damsel  of  a  different  class  having 
been  prohibited,  and  oonsequently  the  production  of  a  son  in  the  womb  of  such  a  wife, 
the  adoption  of  a  son  of  a  different  class,  not  to  mention  bis  disinherision,  if  ever  adopted, 
must,  a  fortiori,  be  concluded  to  have  been  prohibited:  such  adoption  is  moreover  con- 
trary to  custom,  which  itself  is  transcendaot  law,  and  sapersedes  the  general  maxims  of 
the  law.     See  ante  pp.  14,  15,  &  10, 
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not   make  him  a  participator  of  a  share :  this  is  the  doctrine  of 
Souxaka/'— D.  Mim.  Sect.  II.  §  21. 

IV.  Hence,  it  is  established,  that  one  of  a  different  class  cannot  he 
adopted  as  a  son.— /M(/.  §  22. 

(i)  "  In  a  time  of  distress.^'  ]  The  adopter  being  destitute  of  male 
issue.*— D.  Ch.  Sect.  I.  §  13. 

V.  '^  By  no  man,  having  an  only  son,  (eka-puttra)  is  the  gift  of  a 
son  to  be  ever  made.  By  a  man  having  several  sons,  (bahu-puttri,) 
such  gift  is  to  be  made  on  account  of  difficulty,  {pra-yainaiai'")— 
SouNAKA.  He,  who  has  one  son  only,  is  '  eka-puttra,'  or  one  having 
an  only  son :  by  such  a  one,  the  gift  of  that  son  must  not  be  made : 
for,  a  text  of  Yashishtha  declares  :  ''  an  only  son,  let  no  man  pre, 
key  Since  the  word  '  gift'  means  the  establishing  another*8  propoty, 
after  the  previous  extinction  of  one's  own ;  and  another's  pnqierty 
cannot  be  established  without  his  acceptance;  the  author  (Soitxaka) 
implies  this  also,  in  his  text  in  question.  Therefore,  a  prohibition  like- 
wise against  acceptance,  is  established,  by  that  very  text.  Accord- 
ingly Yashishtha  :  "  an  only  son,  let  no  man  give,  or  accept,  &c." 
To  this  he  subjoins  a  reason,  "  For,  he  is  [destined]  to  continue  the 
line  of  his   ance8tors."t     His  being  intended    for  lineage,  being  thus 


*  The  author  of  tho  Dattaka-mtm(CngCL  explains  the  phraae  '*  in  a  time  of  distress**  a* 
aig^nifying  also  in  a  famine,  and  so  forth,  thus:  ** During  dhiresi,"]  In  a  famine,  anil  w» 
forth :  should  the  f[\(t  he  made,  no  distress  existing,  the  giver  commits  a  sin,  on  aecoost 
of  the  prohibition,  *'  otherwise  he  must  not  attempt  the  same.'*  Or  the  term  '  prayatnatm* 
may  signify — 'on  account  of  difficulty  of  the  adopter,'  'During  di»tre*t  i'  that  is.  vben 
destitute  of  male  issue:  on  account  of  the  text  of  Atri,  commencing:. — ^'Bj  a  miB 
destitute  of  a  son  only,  must  a  substitute  for  the  same  alwa3r8  be  adopted,  Ac.'*  and  it  is 
thus  interpreted,  even  by  Apakabka,  and  in  the  ChandrikcC,.  During  distreMs"  that  is, — ^tht 
adopter  having  no  son."  (D.  M(m,  Sect  TV.  §  20,  21.)  The  interpretation  of  the  Datiaka- 
ehandrUtc^iB  alone  accepted  and  used  in  Bengal. 

t  Let  no  man  aocept  (an  only  son)  because  he  should  not  do  that  whereby  the  fiuaily 
f of  the  natural  father)  becomes  extinct:  but  this  does  not  inralidata  the  adoption  of  suck 
a  son  (actually)  given  (to  him.)— Colcb.  Dig.  Vol.  III.  p.  24S. 

Vashishtha,  Dutt  Nir,  and  Maku.  Ibid ;  but  this  is  an  injunction  rather  against  ths 
giving  than  the  receiving  an  only  or  elder  son  in  adoption,  and  the  transfer  having  beep 
once  made,  it  cannot  be  annulled.  This  seems  but  reasonable,  considering  that  the  sdop- 
tion  having  once  been  made,  the  boy  ipso  facto  loses  all  claim  to  the  property  of  hi# 
natural  family.  See  Bombay  Reports,  Case  of  Hucbut  Roy  vtrsua  Qoyind-Rao.  Vol  1I« 
page  75.— Macn,  II.  L.  Vol.  I.  p.  67. 
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ordained ;  in  the  gift  of  an  only  son  the  offence  of  extinction  of  lineage 
is  implied.  Now,  this  is  incurred  by  both  the  giver  and  adopter  also. 
For  the  [reason  in  question]  is  subjoined,  after  both  [verbs :  viz,  give 
uid  accept.]     Z).  Mim.  Sect,  IV.  §1 — 1. 

VII.  Next,  the  author  replies  to  the  question,  —By  whom  is  a  son 
to  be  given?  ''By  one  having  several  sons.  He  who  has  several  sons, 
is  '  bahu-puttra,'  or  '  one  having  several  sons.'  "  By  no  man  having 
an  only  son.*'  From  this  prohibition,  the  gift,  by  one  having  two 
sons,  being  inferable ;  this  part  of  the  text  ("  By  one  having  several 
sons,'  &c.)  is  subjoined  to  prohibit  the  same,  by  one  having  two  sons 
also.  For,  the  speech  of  Shantanu  to  Bhishma  expresses :  "  He  who 
has  only  one  son,  is  considered  by  me,  as  one  destitute  of  male 
iasoe,  oh  !  descendant  of  Kuau,  "  One,  who  has  only  one  eye,  is  as 
one  destitute  of  both :  should  his  only  eye  be  lost,  he  is  absolutely 
blind.''— /Airf.  §  7,  8. 

VIII.  The  author,  apprehending  an  extinction  of  lineage,  in  case  of 
the  gift  of  a  son,  by  one,  even  having  two  sons,  says :  "  by  one 
having  several  sons,  such  gift  is  to  be  anxiously  made." — D.  Ch. 
Sect.  I.  §  29,  30. 

But— 

TTTravARtha'^  523.     Though  prohibited  by  the  sages  and  Di- 
gest-writers, the  gift   of  a  son   by  one  having 
two  sons  is  seen  in  practice,  and  it  is   not  declared  invalid  by 
the  courts  of  justice.* 

*  It  has  already  been  observed,  that  a  man  who  haft  a  Bon^  8on*8  eon,  or  sod's  grand- 
0OO,  {a  not  competent  to  adopt  a  son  :  and  it  would  seem^to  foUow,  by  analogy,  that  if  a 
man  has  a  son,  and  the  son  of  an  elder  son  deceased,  he  may  give  the  former  away  in  adop- 
tion ,  becAUse  he  cannot  be  considered  as  the  fathar  of  one  son  only  -,  the  latter  also  bear- 
ing towards  him  the  relation  of  a  son  to  all  intents  and  purposes,  and  supplying  the  place 
of  the  elder  one.  In  the  Dattaka-mxmdnBtiy  there  is  a  prohibition  against  the  gift  of  a 
son,  where  there  are  only  two,  but  the  precept  is  merely  'dissuasive,  and  not  peremptory 
Macn.  H,  L.  Vol.  I.  p.  77. 

In  this  caFe  the  dissuasive  precept  against  giving  one  of  two  sons,  would  apply,  but 
the  adoptian  would  nevertheless  be  valid.  Ihid.  Note. 

In  strictness,  to  enable  a  man  to  ^ive  a  son  to  be  adopted,  it  is  not  sufficient 
that  he  have  more  than  one  ;  he  should  have  several ;  since  if,  having  ooly  two,  he  part 
witb  one,  the  death  of  the  remaining  one,  leaving  him  destitute,  would  be  a  contingency 
«ot  to  be  risked .  It  does  not  however  appear,  that  this  ever  prevailed  as  a  rule.  If  there* 
fore  he  have  two,  he  may  relinquish  the  younger. — Str.  H.  L.  Vol.  I.  p.  73. 
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^  . ,  .M  I.  "  By  a  man  having  several  sons/'  Since  the  mM- 
^  *  culiue  gender  is  here  used,  the  gift  of  a  son,  by  a 
woman,  is  prohibited.  Accordingly,  Vashishtha.  says :  '^  Let  not  a 
woman  either  give  or  accept  a  son  ;'*— and  [her]  independency  is  not  or- 
dained. With  the  husband's  assent  a  woman  also  is  competent.  Accord- 
ingly, Vashishtha  adds :  *'  unless  with  the  assent  of  her  husband.'*— 
"Whom  his  mother,  or  his  father,  gives  {dadyit  ;'^)  *'  his  mother  or  fa- 
ther give  {dadyatim  :")  As,  for  what  is  contained  in  these  passages,  as 
intimating  che  equality  of  the  father  and  mother,  that  is  merely  with 
reference   to   the   assent  of  the  husband. — Z).  Mim  Sect-  IV.  §  9 — 11. 

II.  The  husband,  singly  even  and  independent  of  his  wife,  is  compe- 
tent to  give  a  son  :  for  in  the  two  passages  cited  (in  §  11)  the  father 
is  mentioned  singly,  and  uuassociated  with  the  mother,  and  there  is 
this  reason  of  Boudhayana  found :  "  From  the  predominance  of  the 
virile  seed,  sons  are  regarded  even  as  not  produced  of  the  womb."  In 
the  Bharata  also,  [a  reason  is  found.]  *'  The  mother  is  the  fosterer : 
the  son  is  of  the  father  :  he  is  (as  it  were)  that  very  person,  by  whom- 
produced."  A  passage  of  revealed  law  is  likewise  (confirmatory:) 
•'  Himself  is  truly  born  a  son." — Ibid  §  13. 

III.  Conformably,  in  this  passage,  ("  the  mother  or  father  give,") 
Manu,  intending,  from  her  dependance  on  the  assent  of  her  husband, 
the  inferiority  of  the  mother  (as  the  agent,  in  the  gift  of  a  son  ;) — the 
mediocrity  of  the  husband,  on  account  of  his  independence  of  the 
wife ;  and  the  pre-eminence  of  both  united,  from  their  being  equally 
parents,  propounds  each  position  (  in  order  last.  )  It  must  not  be 
argued,  that  this  is  merely  a  single  sentence,  on  account  of  the  only  verb 
being  used  in  the  dual  number:  for,  the  disjunction  in  the  middle 
(by  the  particle,  *  or')  would  be  inconsistent.  Therefore,  the  passage 
in  question,  comprises  three  positions.  Accordingly,  the  chief  of  the 
saints,  in  this  passage,  "  whom  his  mother,  or  his  father  gives/'  has 
used  the  verb  in  the  singular  number,  even  though  referring  to  each 
(nominative.) — Ibid,  §  15 — 17. 

IV.  The  mention  of  gift,  by  the  joint  act  of  the  father  and 
mother,  is  intended  to  show  the  means  of  effecting  a  donation  produc- 
tive of  no  immoral  consequence ;  but  the  gift  made  by  the  man  alone 
is  valid.— Colcb.  Dig.  Vol.  III.  p.  244. 
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V.  The  husband  has  the  primary  right  over  his  son,  as  appears  from 
the  text :  "  they  consider  the  male  issue  of  a  woman  as  the  son  of  her 
lord/'  &c.  "  then  only  is  a  man  perfect,  when  he  consists  of  (three 
persons. united,)  his  wife,  himself  and  his  son,''  &c. ;  but  the  wife,  being 
dependent  on  him,  has  a  secondary  property,  because  the  son  was 
produced  from  the  united  co-operation  of  her  blood,  (with  the  seminal 
juices  of  the  father,)  and  because  she  bore  the  child  in  her  womb. 
Hence  the  gift  made  by  a  dependant  person,  without  the  assent  of  the 
principal   owner^  is  void. — Coleb.  Dig.  Vol.  III.  p.  244. 

^  524.  A  woman  majr,  bowever,  give  a  son  of 
Vyavastna..  y^^^^  -^^  adoption,  without  her  husband's  assent, 
if  he  be  dead  or  have  emigrated.* 

Reason.  For  it  is  then  impossible  to  obtain  his  assent. 

But,  by  a  woman,  tlie  gift  may  be  made,  with  her  husband's  sanc- 
tion, if  he  be  alive;  or  even  without  it,  if  he  be  dead,  have  emigrated, 
or  entered  a  religious  order. — Now,  if  there  be  no  prohibition  even, 
there  is  assent,  on  account  of  the  maxim ;  '^  The  intention  of  another, 
not  prohibited,  is  sanctioned." — D.  Ch.  Sect.  I.  §  31,  82. 

4.Vi    ^  ^^^'    ^^  relation  other  than  the  father  and 
y  *  mother  can  give  a  boy  in  adoption. 

MussT.  Tara-munre  Debea,  A.FPELLANT,  verstu  Deb-naraen 

AND  BiSHEN-PU&SAUD,  RESPONDENTS. 

Case  "I^tiis  was  an  action  brought  by  Deb-naraen  Boy  a- 

5lS  N<^%22&  8^^°®^  ^^^  appellant.  The  plaintiff's  claim  stated,  that 
625.  of  Inder-naraen  Roy,  there  had  been  three  sous,-* 

Chunder-naraen  Roy,  Becha-naraen  Roy,  and  Keerut-naraen  Roy, 
whose  representatives  were  Raj-naraen  Roy,  Musst.  Surda  (Saroda) 
Debea,  and  Loke-naraen  Roy;  that  Raj-naraen  Roy  died  in  1198 
B.  S.,  leaving  his  wife,  the  defendant,  aut  horised  to  adopt  a  son ;  that 
she  had  accordingly,  in  1205  B.  S.,  adopted  the  present  plaintiff  then 
five  years  old,  conformably  to  the  manner  directed  in  the  Shastras, 


•  Accordiog  to  the  Daltaka-m{nKfns<f,  a  woman  whose  husband  in  dead,  and  not 
one  whose  husband  has  emigrated,  can  give  a  son  of  hera  for  adoption.  Ftrf«  D,  Mtm* 
fleet  lY.  I  12,  and  Macn.  H.  L.  Vol.  I.  p.  66. 
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and,  investing  him  with  the  Brahmanical  thread,  had  set  aside 
for  his  support  the  Mouzah  of  Rajnu<^ur,  and  afcerwarda  solemniied 
his  marriage. 

The  defendant  replied,  that  she  had  never  received  permission  from 
her  husband  to  make  an  adoption,  either  orally  or  by  writings  but 
that,  when  Surbeswury  ha*!  brought  an  action  against  her,  Parma* 
nund^  a  Brahmin,  her  family  Gooroo  and  her  agent,  had  advised  her 
to  support  her  case  by  tl)C  expedient  of  an  adoption,  and^  taking  her 
with  him  to  Dacca,  had  adopted  the  plaintiff  (whose  father  was  dead,) 
contrary  to  all  legal  rules,  from  his  brother  Damoodur,  withoat  the 
attendance  of  her  (the  defendant,)  her  relatives,  and  the  family  priest 
(poorohit ;)  that  it  was  clear  that  one  brother  possessed  no  power  to 
give  away  another  brother  in  adoption  ;  that  although  by  the  advice 
of  tlie  aforesaid  Brahmin  she  had  given  the  mouzah  of  Rajnugnr  for 
plaintiff's  maintenance,  still  that  property  remained,  though  in  the 
plaintiff's  name,  in  her  (the  defendant's)  hands,  and  on  the  admission 
that,  at  the  time  when  the  plaintiff  was  in  friendly  terms  with  her 
(the  defendant,)  she  had  defrayed  the  expenses  of  his  marriage,  &c., 
still  such  payments  could  not  substantiate  in  any  way  his  claim  of 
adoption;  that  the  plaintiff  had,  in  the  month  of  Poos  1214  B.  S., 
written  an  agreement  to  the  effect  that  she,  tlie  defendant,  should 
be  considered  and  professed  to  be  owner  of  the  land  during  her  life- 
time, and  after  her  dcatli  the  plaintiff  should  take  her  place,  and  that 
should  the  plaintiff  recede  from  his  agreement  by  bringing  any  action 
for  the  land  during  tho  defendant's  life-time,  his  claim  to  any  interest 
in  it  should  be  cancelled,  whether  of  inheritance  or  otherwise ;  and 
that,  lastly,  the  present  action  was  a  direct  infraction  of  the  conditions 
of  tliat  agreement. 

The  decree  of  the  second  Judge  of  the  Provincial  Court  recited 
that  the  dcftmdant  had  no  claim  beyond  that  of  mere   maintenance. 

The  defendant,  dissatisfied  with  this  decision,  appealed  to  the 
Su'ldcr  Dewauny  Adawlut.  A  petition  of  Goluk-naraen  Roy  was 
entered  and  ordered  to  be  filed  on  the  2nd  of  September  18S3,  the 
ccn-c-nis  of  which  were  detailed  in  the  judgment  given  by  the  Second 
Jud(j8  of  the  Court  (C.  Smith,)  and  which  was  to  the  following  effect: 
That  on  an  inspection  of  the   proceedings  of  all   the  suits   connected 
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with  the  estate,  part  of  which  was  now  contested,  as  well  as  .  of  those 
immediately  relatinjg^  to  the  impending  case,  it  appeared  that  the 
claim  of  the  respondent  must  be  held  void.  For  the  agreement  bear- 
ing date  2ord  of  Poos  1214  B.  S.,  was  established  by  abundant  evi- 
dence; and  on  the  admission  of  the  validity  of  that  agreement,  even 
although  the  adoption  had  been  strictly  legal,  the  respondent  could 
have  no  claim  during  the  appellant's  life-time,  except  for  the  suffi- 
ciencies of  maintenance ;  but  tliat  the  alleged  adoption  did  not  seem 
to  the  Court  to  be  valid,  because  it  was  proved  by  the  evidence  that 
it  had  been  made  after  the  death  of  the  respondent's  father,  neither 
of  the  parents  of  the  respondent,  but  only  his  brother,  having  given 
him  away.  That,  moreover,  the  consent  of  her  husband  was  requisite 
to  legalize  an  adoption  made  by  his  wife ;  and  it  had  not  been  shewn 
in  the  present  case  that  any  such  consent  had  been  given.  Certainly, 
the  giving  of  it  could  not  be  considered  established  by  the  simple  as- 
sertion of  the  appellant  at  the  time  of  the  adoption,  that  she  had  re- 
ceived it ;  the  more  so,  as  her  subsequent  statements  induced  a  sus- 
picion of  her  having  had  an  interested  purpose  in  making  such  an 
assertion ;  that  lastly,  the  consent  of  others  who  had  a  claim  to  the 
land  was  necessary  to  confirm  the  adoption  ; — others,  such  as  Goluk- 
naraen  Roy,  who  had  stated  in  his  petition,  that  in  default  of  the  adop- 
tion the  estate  belonged  to  him. 

The  case  coming  to  a  hearing  next  before  the  third  Judge  of  the  Court 
(J.  Shakespear,)  on  the  8th,  14th  and  15th  of  January  1824,  the  following 
questions  were  put  to  the  pandits   of  the  Court,  and  answers   received. 

Question  1st.  If  a  woman,  asserting  herself  to  have  received  permis* 
sion  from  her  husband  to  adopt  a  son,  shall  make  such  adoption,  and  the 
granting  of  such  permission  be  not  supported  by  any  other  proof  than 
that  assertion  affords,  is  the  adoption  legal  ? 

Answer  1st. — Such  adoption  is  not  legal. 

Question  2nd. — If  an  adopted  son  executes  an  agreement  of  the 
following  purport,  that  his  mother  is  to  remain  in  possession  of  the 
property  during  her  life-time,  and  he  is  to  inherit  after  her  only  on  the 
following  conditions — that  should  any  serious  difference  occur  between 
his  mother  nnd  himself,  he  is  to  lose  all  his  rights^  and  his  adoption 
to  be  held  void  ;  docs  such  a  document  on  the  occurreace  of  such  dif- 
ference  confer  any  legal  right  on  the  mother  ? 
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Answer  2nd. — It  does  confer  such  rights  because  the  pFoprietors 
of  any  possessions  may  dispose  of  them  as  they  please. 

A  reference  was  at  the  same  time  made  by  the  Court  to  the  Judge 
of  the  city  of  Dacca,  forwarding  a  copy  of  the  engagement  originally 
made  by  Deb-naraen  Roy,  and  directing  that  copy  to  be  com- 
pared with  the  original,  as  entered  in  the  records  of  the  registry,  and 
the  oral  evidence  of  as  many  of  the  witnesses  to  it  as  might  be  living 
to  be  taken  and  transmitted  to  the  Court.  It  was  also  desired,  that 
the  answers  of  those  witnesses  to  any  question  proposed  by  Golnk- 
na^aen  should  be  included  in  the  oflScial  returns* 

On  the  receipt  of  tliese  a  definitive  judgment  was  given  on  the  lOth 
of  July  1824,  reciting  that  there  existed  nothing  like  suflScient  proof 
to  establish  the  fact  of  permission  to  adopt  having  been  given  to  the 
appellant  by  her  husband.  Therefore,  and  for  the  reasons  stated  in 
the  decree  of  the  second  Judge,  it  was  ordered  that  the  deciaioD  of 
the  Provincial  Court  of  Dacca  should  be  reversed,  and  judgment  be 
passed  in  favor  of  the  appellant,  with  costs.— 13th  of  July  182*,  S.  D. 
A.  Rrep.  Vol.  III.  pp.  387—390. 

SECTION  IV.— WHO  CAN  AND  WHO  CANNOT  BE  ADOPTED. 

^   526.     A    boy   who  is  of  the  same  caste  (a,) 

Vyavastha  •  ^j^^  .^  ^^^  ^^^  ^^^^  ^^^  ^^  j^j^  ^^^^^^^  ^j  j  ^^ 

not  disqualified  (u,)   or  a  prohibited  relation   (e,)  is   eligible 
for  adoption.  * 

(a)  *  Of  the  same  caste* — that  is,  being  of  the  same  special  caste 
as  the  adopter. — It  is  not  sufficient  that  the  adopted  he  of  the  same 
general  caste  with  the  adopter,  that  is,  one  of  the  four  general  castes 
or  classes  (the  Brahman,  Kshatriya,  Voishya,  and  Shudra ;)  but  he 
and  the  adopter  must  be  of  the  same  special  caste  which  is  derived 
from  any  one  (or  two)  of  the  general  castes  :  then  indeed  is  the  adopt- 
ed of  the  same  caste  with  the  adopter,    and  his   adoption   valid.f     Al- 


•    See  ante,  p.  821.  Vide  Macn.  H   L.  Vol  I.  pp.  66,  67;  Str.   H.  L.  Vol.  I.  p.  78;- 
D.  Mim.  Sect.  II.  §  21  ;  Sect.  V.  §  16  ei  teq.  D,  Ch.  Sect.  I,  §  13, 16.  16  ;  Sect    II.  $  8. 

t  See  ante,  p.  821  ;  D.  Mim,  Sect.  II,  §  21  j  7).   CA.  Sect  I.  §  13,  15^    16;   Hid. 
Vol.  I.  pp.  73,  75. 
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thoogli  all  of  the  present  tribes  are  not  recognised  in  tlie  law,  yet  as 
they  are  based  upon  custom,  they  must  a  fortiori  be  held  as  recognised 
by  the  law  also,  custom  being  the  transcendent  law  and  superseding 
the  general  maxims  of  the  law.* — Consequently,  if  the  adopter  be  of 
any  derivative  caste  formed  and  founded  upon  the  custom  of  his 
country,  the  son  to  be  adopted  by  him  should  also  be  of  the  same 
identical  caste,  and  not  of  any  other  caste,  (though  ^such  latter  caste 
may  have  been  derived  from  the  same  general  caste.f) 

(i)  *  Not  the  only  sorC — that  is,  the  boy  to  be  adopted  is  to  be  one  of 
many  sons  of  his  father,  because,  the  father  of  an  only  son  is  pro- 
hibited to  give  his  son  in  adoption,  and  because,  a  father  who  has  se- 
Teral  sons  being  alone  allowed  to  give  a  son  of  his  for  adoption,  a  fa- 
ther of  two  sons  is  also  prohibited  to  make  a  gift  of  one  of  his  sons.} 

But,— 

^527.     Although  a  father  having  two  sons  is 
vyavasuia  .  prohibited  to  give  one  son  in  adoption,  yet  the 
adoptionof  a  boy  having  an  only  brother  is  seen  in  practice; 
and  it  is  not  declared  jn valid  by  the  courts  of  justice.  $ 
By  parity  of  reasoning, — 

^  528.  The  younger  of  two  sons,  who  has  not 
VyaVasuia  .  j^jg  ^^^^^  brother,  but  has  his  son,  in  existence, 
may  also  be  adopted.^ 

«,  As  in  that  case,  he  is  not  without  a  brother,  his  bro- 

REA.SON.  . 

therms  son  supplying  the  place  of  the  brother  de- 
ceased, in  consequence  of  the  term  '  son'  meaning  issue  as  far  as  the 
great  grandson  in  the  male  line.^ 

y  529.  As  an  only  son,  so  also  an  eldest  son 
vyavastiia  .  JJ^^gt  qq^  j^^  given  in  adoption,  although  several 
sons  exist.     (See,  however,  the  eflfects  of  adoption.) 

An  only  son  must  not  be  given  (or   accepted.)  For  Yashishtha  or- 
dains :  '  Let  no  man  give  or  accept  an  only    son.'     Nor,   though   a 


*    See  afi/«,  p.  814.  f    See  the  tection  treatiDg  of  the  diffetent  caafaee. 

$    See  flwie,  pp.  822,823.  §    See  ante,  p.  828.    Macn.  U.  L.  VcJ.  I.  pp.  66, 

67,  77;— Str.  H.  L.  Vol,  I.  pp.  78,  76. 

1    Maon.  H.  L.  VoL  I.  p,  77.    Ante^  p.  823,  Note. 
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numerous  progeny  exist,  should  an  eldest  son  be  given  :  for  he  cbieilr 
fulfils  the  office  of  a  son  ;  as  is  shown  by  the  text :  **  By  the  eldest 
son,  as  soon  as  born,  a  man  becomes  the  father  of  male  issae/' — 
Mitakshari,  Ch.  I.  Sect.  XT.   §  11  &  12,  p.  310. 

R  M  RK  ^^*  according  to  the  modem  lawyers,    a   brotherless 

boy,  be  he  the  eldest,  middle,  or  youngest  son  of 
his  father,  may  b^  adopted,  even  though  he  have  no  brother's  son  in 
pxistence ;  inasmuch  as  in  the  following  and  other  texts  :  *'  An  only 
son,  let  no  one  give  or  accept ;  for  he  is  to  continue  the  line  of  his 
ancestors,"  &c.,  the  gift  of  an  only  son  is  prohibited  in  the  apprehen- 
sion of  extinction  of  the  giver's  race,  and  discontinuance  of  presenta- 
tion of  the  oblations  of  food  and  libations  of  water  ;  and  the  receiver 
too  is  prohibited  to  accept  such  son  because  he  ought  not  to  do  sacfa 
injury  to  the  giver; — so  this  cannot  be  construed  to  invalidate  the 
adoption ;  all  that  can  be  concluded  from  such  prohibition  is,  that 
the  giver  as  well  as  the  receiver  would  in  so  doing  commit  a  ainfal 
act.  In  like  manner,  the  prohibition  against  giving  an  eldest  son  in 
adoption  being  grounded  on  the  deprivation  of  the  benefit  deriTaUe 
from  the  rites  performed  by  the  son,  the  gift  cannot  be  void,  but  the 
j^iver  would  commit  a  greater  sin  in  giving  his  eldest  son  in  adoption,"^ 
as  said  in  the  Dattaka'tiirnaya, 

There  is,  however,  no  prohibition  against  adopting  an  only  son  ia 
the  Dwydmushydyana  form  ;  on  the  contrary,  his  adoption  in  that 
form  is  recognised  in  the  law  itself. — See  the  section  treating  of  the 
Dwf/amus/iydyana  adoption. 

fu)  'Not  disqualified' — that  is,  the  boy  to  be  adopted  must  be 
exempt  from  any  disqualification  which  might  prevent  him  from  ftd- 
filing  the  purpose  of  adoption.f 

*  An  eldest  son  is  forbidden  to  bo  pven  in  adoption  ;  but  some  mnthorittcs  mi&e 
flxoeption  to  thia.— Str.  H.  L.  Vol.  II.  p.  81.  See  Macn.  H.  L.  Vol.  I.  pp.  67  &.  77;  and 
ante,  pp.  821—824. 

Such  are,  in  this  respect,  the  restrictions  inculcated,  but  not  always  enforced  ;  since, 
as  in  other  instancca,  so  with  regard  to  both  these  prohibitions  respecting  an  eldest  an^ 
an  only  son,  where  they  mort  strictly  apply,  they  are  directory  only  ;  and  an  adapCMV 
of  either,  however  blamable  in  the  giver,  would  neverthetesa,  to  every  legal  purpose. 
be  good  ;  according  to  the  mnxim  of  the  civil  law,  prevailing  perhaps  in  no  code  more 
than  in  that  of  the  Hindus,  'factum  valet  quodJUri  non  dehuU:^^tr,  H.  L.  Vol.   I.    p  7*- 

t  It  is  an  obvious  inference,  that  the  person  selected  should  be  exempt  from  any 
disqualification,  which  might  prevent  him  from  fulfiliug  the  purpose  of  the  adoption,— 
Sutherland's  Synopsis,  Head  second,  §  3. 
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{e)     «  Noi  a  prohibited  relation,'  that  is,— 

VvavAstha''   ^^^*    "^^^^  ^^  ^^^^  whose  mother  tlie  adopter  was  not 
^  '  prohibited  to  contract  a  marriage,  or  to  have  carnal 

knowledge  of,  is  eligible  for  adoption.* 

"  Having  taken  hira  by  both  hands,  with  the  recitation  of  the  pray- 
er^ commencing, — '  Devasya'twd,'  &c.;  having  inaudibly  repeated  the 
mystical  invocation— 'y^^^arfan^rt/' &c.f;  having  kissed  the  for  head 
of  the  child ;  having  adorned  with  clothes,  and  so  forth,  the  boy  bear- 
ing the  reflection  of  a  son."— Z>.  Ch.  Sect,  II,  §  7.  D.  Mim.  Sect. 
V§15. 

^     - ,        . .         "  Reflection  of  a  son.y — The  resemblance  of  a  son,  or 

^*    in  other  words, — the  capability  to  have  been  begotten 

by  the  adopter,  through  appointment,  and  so  forth. — D.  Ch,  Sect.  Il,§8. 

•'  The  reflection  of  a  «o«.]"— Tiie  resemblance  of  a  son, — and  that  is, 
the  capability  to  have  sprung  from  (the  adopter)  himself,  through  an 
appoiatment  (to  raise  issue  on  another's  wife,)  and  so  forth.  In  the 
same  manner  as  in  the  text,  of  Grihya-parishishta  on  marriage^  prohi- 
bited connection,  in  the  case  of  marriage,  is  excepted ;  so,  in  the  case 
in  question,  (one,  who,  if  begotten  by  the  adopter,  would  have  been 
tlie  son  of)  a  prohibited  connection,  must  be  excepted  ;  in  other  words, 
a  person  is  to  be  adopted,  of  whose  mother  the  adopter  might  have 
carnal  knowledge. — Now,  prohibited  connection  is  the  unfitness  (of 
the  son  proposed  to  be  adopted)  to  have  been  begotten  by  the  indivi- 
dual himself,  through  appointment  (to  raise  issue  on  the  wife  of  an- 
other.)— The  mutual  relation  between    a  couple^  being  analogous  to  the 


*  That  the  party  adopted  should  neither  be  the  only  nor  the  eldest  son,  (but  see 
«ml€,  p.  822,)  nor  an  elder  relation,  such  as  the  paternal  or  the  maternal  uncle;  that  he 
should  be  of  the  s<ime  tribe  as  the  adopting  party ;  that  he  should  not  be  the  son  of  on* 
whom  the  adopter  could  not  have  married  such  as  sistet^s  son  or  daughter's  son.  This 
last  rule,  however,  sppiies  only  to  the  three  superior  classea,  and  does  not  extend  to 
fiUulriM.— Macn.  H.  L.  Vol.  I.  pp.  66,67.    See  Str.  H.  L.  Vol.  I  p.  71,  e/  teque. 

The  first  and  fundamental  principal  is,  that  the  person  proposed  to  be  adopted  be 
one,  who,  by  a  legal  marriage  with  his  mother,  might  have  been  the  legitimate  son  of  the 
adopter.  By  the  operation  of  this  rule,  a  sister's  sod,  and  the  o£Ptfpring  of  other  females 
whom  the  adopter  could  not  have  espoused,  and  one  of  a  different  class,  are  excluded  from 
adoption.  In  the  present  age,  marriage  with  one  unequal  in  class  is  prohibited.— Suther- 
land's Synopsis,  Head  Second.  §  1.  t  Se«  post.  p.  869,  et  *€pn% 
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one  being  the  father  or  mother  of  the  other,  ecmnection  »  forbidden ; 
as  for  instance, — the  daughter  of  the  wife's  sister,  and  the  sister  of  the 
paternal  uncle's  wife.  The  meaning  of  the  text  is  this,  where  the 
relation  of  the  couple,  that  is,  of  the  bride  and  bridegroom,  bears  ana- 
logy  to  that  of  father  or  mother :  if  the  bridegroom  be,  as  it  were 
father  of  the  bride,  or  the  bride  stand  in  the  light  of  mother  to  the 
bridegroom,  such  a  marriage  is  a  prohibited  connection. — D.  MimL 
Sec.  V§  16720,  1819. 

_  fu    ^   ^^^*     Accordingly,  the  brother,  paternal  and  mater- 

^  '  nal  uncles,  daughter's  son,  and  sister's  son,*  are  ex- 

cluded. The  adoption  of  a  brother's  son  by  a  sister  or  a  sister^s  son 
by  a  brother  could  not  also  take  place. — Ibid.  Sect.  II  §  34  and  Sect* 
V§  17. 

Reason.  For,  they  boar  not  resemblance  to  a  son. — Tbid. 

.      . ,        • .         The  above  rule  is  not,  however,appIicable  to  ibe  Ski' 
^ '    *'ff*,f— because,  baring  relation  solely  to  Uie  ••—«-«- 


ated  classes,  it  excludes  the  Shidrag^  and  because,  in  the  test  sub- 
joined, the  adoption  of  a  sister's  son  or  danghter's  son  by  a  Skiin 
is  declared  to  be  lawful.    Therefore, — 

_-  .,     •   53^.     A  sister's  son   or  a  daughter's  son  Tnsrbe 

Vyavastha .  ^^^^^^^  ^^  ^  ^^^^^^^ 

. ,        , .  *'  Of  KshafriyaM,  in  their  own  class   positively  :  and 

^ '  (on  default  of  a  snpinda,  a  kinsman)  even  in  the 
general  family, following  the  same  primitive  spiritual  guide  (Gum:) 
of  Voishyas^  from  amongst  those  of  the  Voishya  class  (  VotMhyor 
jdiishu  :)  of  Shudras,  from  amongst  those  of  the  Shudra  class.  Of  all, 
and  the  tribes  likewise,  (in  their  own)  classes  only  ;  and  not  otherwise. 
But  a  daughter's  son,  and  the  sister's  son,  arc  affiliated  by  Shidroi^ 
For  the  three  superior  tribes,  a  sister's  son  is  nowhere  (mentioned  as) 
a  son.'*  Shounaka.— D.  Mim.  Sect.  II.  §74;— and  D.  Ch.  Sect.  I.  §  17. 
On  default  of  a  sapinda,  a  kinsman,  '^  and  even  in  the  general  family 
following  the  same  primitive  spiritual  guide"  Since  there  are  no  dis- 
tinct and  peculiar  general    families   of  the  (primeval )  KskairiyaM^  the 


*  Tho  expre^ion '  Rishcr^s  son*^  is  inclusive  of  the  son  of  a  brother  rIso.  HflBtf 
this  meaning  is  deduced,  that  a  brother's  son  must  not^he  adoptee!  by  a  sister. — I?.  Jf|k. 
Sect.  11533. 

t  Seie  Macn:  H.  L.  Vol.  T,  page.  67;  Suthorlantrs  Synopsis,  Head  Second  §  1.  And  8(K 
H.  L.  Vol.  l.pV,  71,72, 


VYAVASTHA-DARPANA.  838 

primitive  spiritual  guide  is  mentioned,  (  to  particularise  the  okas  from 
which  the  adoption  is  to  be  made.)— Accordingly,  on  account  of  his 
remote  couuectiou,  on  failure  of  the  sapinda,  a  kinsman,  one  beloging 
to  the  same  general  family,  is  ordained.  In  respect  to  him  also,  the 
clause,  *  in  their  own  classes,  ^c.,'  is  likewise  applicable ;  on  account 
of  the  conclusion  of  the  passage  ^ofall,  &c**  And  hence,  a  near  or 
distant  relation  of  a  different  class  is  precluded*  (from  being  adopted.)-^ 
D.  Mim.  Sect.  II.  §  76,77. 

'  Foishya  jdiishu']  This  must  be  rendered, — from  amongst  those  of 
the  Voishya  class, — as  if  jdiishu  had  been  used  :  for  *  j&ta^  or  *j&tV 
(of  which  the  words  are  severally  inflections,)  are  recited  in  the  diction- 
ary, as  synonymes,  signifying 'class  or  sort.' — The  clause  too,  (*and 
even  in  the  general  family,  followiog  the  same  primitive  spiritual 
guide,)'* — is  here  likewise  understood  ;  on  account  of  the  text  comraen- 
eiiig('  He  specifies)  the  general  families  of  Kshairiyas  and  VoUhyas, 
are  distinguished  by  following  the  same  primitive  spiritual  guide';  be- 
cause the  passage,  the  initial  words  of  which  are  '  who  are  adopted 
from  those  of  his  own  general  family,  &c,  &c.*  is  common  to  the  three 
tribes.  It  is  equally  the  case  in  this  instance  also,  that,  on  default  of 
a  sapindm  kinsman,  one  of  the  general  family,  following  the  same 
primitive  spiritual  guide,  (is  to  be  adopted) — D,  Mim,  Sect.  II. §78,79. 

**  From  amongst  those  of  the  shudra  class."]  Here  also  propinquity 
as  before,    (constitutes   a   restriction;  )  and  the  clause,  ('and  even  in 

*  "  Evun  in  the  general  family,  following  the  same  primitive  spiritual  guide." — Since 
thfireare  no  distinct  and  peculiar  general  families  of  (  primitive)  Kihatriyas^  the  general 
family  following  the  same  primitive  guide  is  (tpecifiad;  for  it  is  declared,  in  the  passage 
■Abjoined,  that  one  of  the  tribes  in  question  participates,  in  such  general  families:  '  He  speci- 
fies the  general  families  of  Kithatriyat  and  VoiskyoM  as  distinguished  by  following  the 
nine  primitive  spiritual  guide. —  D.  Ch.  Sect,  I.  §  18. 

Jamadagniy  Bharadw(ijit,  Vishwamitra,  Atri,  Qotama^  Vaahishtha,  and  Kaahyapm,  are 
founders  of  ^otras.  The  oflfRpring  of  each  of  those  snints  respectively  belong  to  the  gotra 
of  their  ancestor.  At  first  the  Br<thmanas  alone  having  ^ofrew,  i\ie  Kskatriya  and  other 
tribes  originally  had  ob  gotrti. 

Since  there  are  no  distinct  and  peculiar  general  families  o/tJie  (primeval)  Kshairiyas,"] 
The  general  families  of  A'sAw/nyos  and  Voiahyas  are  distinirnighed  by  the  primitive  saint 
or  patriarch  herediurily  acknowledged  in  the  family.  This  id  not  the  case  with  Brahmanai- 
the  <^ra  or  general  family  of  whom  is  detormiued  by  lineal  descent,  from  the  same  pafti- 
cular  saints  O.  Mm.  note  tn  §  76,  Seat.  II. 
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A    4-1%      'f  ^^^  adoption  of  a  son,  by   any  ^rahmana,   must  be 

^  J  •  fljade  from  amongst  sapimkiSy  or  kinsmen^  connect- 
ed by  an  oblation  of  food :  or^  on  failure  of  these»  a  sapinda,  or  one  not 
80  connected ;  otherwise  let  him  not  adopt. — Shounaka*  See  D.  Ch. 
Sect.  I.  §  10.  and  D.  Mim.  Sect.  II.  §  2. 

'  From  amongst  the  sapindas]  —that  is,  from  among  such  kinsmen, 
extending  to  the  seventh  degree  inclusive.*  And  the  term  being  used 
in  its  general  sense,  it  follows— from  among  such  kinsmen  belong- 
ing to  the  same  or  different  general  family  (gotra.) — D.  Mim,  Sect. 
II.  §  3. 

Here,  since  it  is  mentioned  generally,  •  from  amongst  sapindas/ 
it  is  meant  from  such  both  of  the  same,  or  a  different  general  family. — 
D.  Ch.  Sect.  I.  §  10. 

Of  what  has  preceded,  this  is  the  abstract  meaning  ; — {Ibid.) 

VvAvaathA'^-  "^'*'  "^^^  sapinda  belonging  to  the  same  ge- 
neral  family  is  the  first  (in  rank  :)  on  failure 

of  him,  such  kinsman  of  a  different  general   family. — D.    Mim. 

Sect.  II.  §  11. 

^  fho^   ^^^-     If  there  be  a  ^fl/Jinda  of  a  different  gotra 

(general  family,)  and  a  person    of  the   same 

gotra,  but  not  a  sapinda,  the  former  is  first  in  rank.f 

A  i-1%  *i-  Although  the  sapinda  of  a  different  family  and  a  per- 
^ '  son  of  the  same  family^  but  not  a  '  sapinda*  are  both 
equal,  with  respect  to  their  severally  wanting  a  quality  possessed  by 
the  other :  still,  however,  by  reason  of  propinquity,  the  individual  de- 
riving his  claim  from  connection  as  '  sapinda*  is  preferable  to  him 
claiming  by  family,  and  hence  it  is  that,  though  of  a  different  family, 

*  '  KinflDMn  extending  to  the  serenth  degree  ioclusiTe'— thsf  is,  eerea  degrees  or 
generations  from  the  great  grandson  to  the  paternal  great  grandfather  inclusiTe,  and  the 
persons  who  present  to  them  the  oblations  of  food  in  the  P(Crvan'i  (see  ante,  p  20.)  The  said 
^7en  persons  and  their  sons,  sons*  tons,  and  great  grandsons  are  siMgoira  sapindas,  or  kins- 
men of  the  same  general  fiunily,  and  the  grandsons  in  the  fbrnale  line  of  those  seven  peivotis 
are  tapindat  of  a  different  general  family.    Sse  aiK«»  pp.  8(^S,804^ 

iOn  default  of  a  tApinda  Vipsmsiii  one  hefonging  to  ttts  watom  gsosral  fteillx 
(gotra,)  and,  failing  the  latter,  a  person  even  of  «  diCsiont  ganesal  iiMaily  is  to  be  adopted, 
BniKALA  declares  tWs.-*-!).  Ch.  Seot,  L  §  Ih 
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a  sapinda  even  from  the  family  of   the  maternal   grandfather   ranst  be 
adopted.— D.  iDm.  Sect.  II.  §  12. 

ITtrn    PQfhfi^  ^^^'     ^^  default  of  a  sapinda  or  kinsman  cob- 
nected  by  an  oblation  of  food,  one  belonging  to 
the  same  general  family  (gotra)  is  to  be  adopted.* 

In  every  case,  on  default  of  a  sapinda,  one  not  such  is  to  be  adopt- 
ed, of  this  description, — 

VvflTTARt'hft'^  ^'*^'  ^^^  kinsman  allied  by  a  libation  of  water 
(sodakn)  to  the  fourteenth  degree,  being  of  the 
same  general  family,  is  the  nearest  ;  on  failure  of  him,  one 
not  so  allied,  but  of  the  same  general  family,  to  the  twenty- 
first  degree.— D.  Mim.  Sect.  II.  §  13. 

^  538.  On  defect  of  such  also,  one  not  belong- 
vyava  tlia  .  -^^^  ^^  ^j^^  g^^^^  general  family,  and  not  related 
as  a  *  sapinda.'* — Ibid.  (See  the  last  foot-note  of  the  preceding 
page.) 

,        .,  That  is  declared  hy  Sitakala  ;    "Let   a    regenerate 

^  *    man,  being  dcstitnte  of  male  issue,  adopt,    as    a  son, 

the  ofT^^pring  of  a  sapinda  kinsman:  or  next  in  order,  the  son  of  one  of 

tlie  samo  jjc^ncral  family  {sagotra :)  on  defect  of  such,  let  him  bring  ap 

one  born  in  adiftercnt  general  family." — D.  Mim,  Sect.  II.  §     14. 

By  the  expression  '  aagotra,^  those  allied  by  a  libation  of  water 
(sodakn,)  and  l)clongin«:c  to  the  same  general  family,  are  included. — i). 
Mlm.  Sect.  II.    §  14. 

Now,  in  this  text,  the  proximity  (in  order)  of  each  successively,  is 
particularly  shown. — D,  Mim.  Sect.  II.  §  14. 

Vashishtha  also  propounds  the  same — "  should  take  an  unremote 
kinsman  or  near  relation  of  a  kinsman,"  &c.  The  construction  of  this 
passage  is  thus :  He  is  an  unremote  kinsman,  who  is  both  a  kinsmaa 
and  in  a  near  degree ; — meaning,  a  near  ^  8apindaJ  Now,  propin* 
qnity  is  of  two  descriptions, — by  belonging  to  the  same  general  famity 
and  by  the  iatervention   ef  few  degrees.     Of  those  allied  by  propin* 

*  See  mnte,  pag«  657. 
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qaity,  the' M/)i«rfa' of  the  same  general  family,  and  removed  by  few 
degrees,  is  the  principal ;  on  default  of  him,  a  'saplnda'  of  the  same 
general  family,  though  removed  by  many  degrees ;  on  failure  of  such, 
a  ^sapinda^  belonging  to  a  different  general  family  ;  on  defect  of  this 
latter  also^  the  near  relation  of  a  kinsman," — meaning,  of  a  *  sapinda' 
kinsman,  the  near  relation  or '  sapinda'  being  one  allied  to  the  in- 
diridoal  himself,  by  libations  of  water  (sodaia)^  but  not  his  '8apinda\ 
Such  is  the  import  which  is  deduced. — D.  Mim.  Sect.  II.  §  15,  16. 

"  Otherwise,  let  him  not  adopt.*'*  By  this,  a  given  son,  being 
other  than  a  Brahmaria,  a  Kshatriya^  and  so  forth, — in  short,  of  a  dif- 
ferent class,  is  excluded.  This  Manu  declares :  ^'  He  is  called  a  son 
given,  whom  his  father  or  mother  affectionately  gives  as  a  son,  being 
alike,  and  in  a  time  of  distress,  confirming  the  gift  with  water." — 
D.  Ch.  Sect.  I.  §  12. 

/  539.     According  to  the  above  mentioned  order, 
VyavapStHA  .  ^^^^  nearest  kinsman  is  the  first  in  rank. 

Therefore, — 
Vvavftstha^  540.    If  there  be  a  son  of  a  brother  of  the  whole 
blood,  he  is  eligible  in  preference  to  all.f 

*  AJthoac^b.none  other  than  such  as  are  connected*  as  '  gapindat,''  and  not  so,  can  exist 
still,  since  bj  this  sequel  of  the  text,  ("of  all,  and  the  tribes  likewise,  in  their  own  classes 
only,  not  otherwise/')  those,  connected  as  sapindas,  and  not  so,  are  qualified,  as  being  of 
the  same  class,  both  iapindas,  and  those  not  snch,  who  do  not  belong  to  the  same  class,  are 
excluded  [from  being  adopted.]  For  they  might  be  inferred  as  a  subordinate  olaas,  by 
the  rule  of  logic,    ''What  is  not  denied  is  admitted."—/).  Mim.  Sect,  II.  §  20. 

t  Amongst  near  tapindas,  (kinsmen  of  the  same  general  family,)  a  brother's  son  only 
must  be  afBliated:  and  this  doctrine  is  recognised  also  by  Vi^neihtwara  :  «  By  the 
position,  that  a  brother's  son  only  must  be  affiliated,*'  it  is  meant,  that  the  son  of  a  whole 
brother  only  mnst  be  affiliated.  Mahu  declares  this:— *  If  one,  among  brothers  of  the 
whole  blood  (jBhajdCta,)  be  possessed  of  male  issne  {puttravt^n,)  Manu  pronounces  that  they 
«f«  all  fathers  of  the  same,  by  means  of  that  son.' — Of  the  whole  blood.]  By  this  expres- 
jion,  it  appears  that  this  condition  of  adoptive  fathers  alluded  to  applies  to  thoee  only,  be- 
V  gotten  by  the  same  father,  on  the  same  mother,  not  to  such  as  are  bom  of  a  different 
I  Ihtheror  mother.  Brothers.]  From  the  masculine  gender  being  used,  it  results,  that 
brothers  and  sisters  also,  of  the  whole  blood,  are  not  reoiproeally  the  adoptive  parents 
of  the  son  (  of  any  one  of  them :  )  and  this  conclosion  it  confirmed  by  the  mention  of  two 
terms  (in  that  gender.)  Vsiddha  6outa¥A  declares  the  same:— "In  the  three  superior 
tribes,  a  sister's  son  is  no  where  ( mentioned  as  )  a  son."  The  expression,  a  sister's  son, 
ie  inclusive  of  the  son  of  a  brother  also.  Hence,  this  meaning  is  deduced,  that  a  bro- 
ther's son  must  not  be  adopted  by  a  sister ;  for,  brothers  only  are  mentioned  to  be  aSlop* 
iive  parents  ( in  the  text  of  Manu.>-'I>.  itf fm.  Sect  11. 1 28^38. 
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^  Because  by    reason  of   his  being    the  nearest  of 

sapindas,  he  is  the  best  of  them  allj  and  becmnae  he 
possesses  the  virtue  of  a  son  to  his  uncle. 

A  4-l>  'frr  ^"  respcct,  however,  to  this  subject,  [it  is  to  be 
^ '  observed,  that,  ]  where  a  brother's  son  may  exist, 
amongst  near  kinsmen,  he  only  is  to  be  adopted.  This  Manu  ordaiiis: 
'*  If  one  among  brothers  of  the  whole  blood,  be  possessed  of  male  issae 
Mantj  pronounces  that  they  all  are  fathers  of  the  same,  by  means  of 
that  son/'  Vrihaspati  laXno:']  ''If  there  are  several  brothers,  the 
sons  of  one  man,  by  the  same  mother,  on  a  son  being  bom  to 
one  even  of  them,  all  of  them  are  declared  to  be  fathers  of  male  issue.'' 
Under  these  two  texts,  if  a  brother's  son  is  in  any  manner  capable  of 
being  a  substitute,  it  is  inferred  that  another  is  not  to  be  adopted.— D. 
Ch.  Sect.  I.  $  20. 

"  Offspring  must  be  produced:  this  precept  is  peremptory :  in  some 
manner,  or  another,  it  must  be  complied  with."*  Since  the  represen- 
tation of  the  filial  relation,  here  [contemplated,]  obtains  in  the  bro- 
ther's son ;  the  effects  thereof,  viz.  the  oblation  of  the  funeral  cake, 
libation  of  water,  and  the  like,  and  exemption  from  exclusion  from 
heaven,  would  be  accomplifihed  [by  his  existence :]  hence,  there  can 
be  no  occasion  to  proceed  in  the  re-attaincnent  of  the  same  ;  conse- 
quently a  brother's  son,  though  unadopted,  is  filially  related  ;  in  con- 
formity with  this  text  of  Vrihat  ParXshara  :  '' Let  the  nephew  of  i 
paternal  uncle,  destitute  of  male  issue,  be  his  son ;  he  only  shonld  per- 
form his  obsequies,  of  the  funeral  repast,  and  of  oblations  of  food 
and  of  water."  Hence,  a  brother's  son  existing,  no  affiliation  [of 
him,  or  another,  ]  as  a  son  given,  and  so  forth,  takes  place." — ^Thii 
is  not  to  be  argued:  for,  althonght,  by  reason  of  the  nephew's 
possessing  the  representation  of  the  filial  relation,he  may  be  the 
means  of  procuring  exemption  from  exclusion  from  heaven,  and  w 
forth :  still,-^as  the  celebration  of  name  and  the  due  perpetuation  of 
lineage  would  not  be  attained,— for  the  sake  of  the  same,  the  constitut- 
ing  of  him  [  an  adopted  son  ]  is  indispensable.  Besides,  the  two  texU 
in  question  do  not  prohibit,  where  a  brother's  son  may  exist,  the  oonsti- 


♦    S«e  the  last  foot  not«  of  t^  precedjag  page. 


VYAVASTHA'-DARPANA.  839 

tuting  of  (him,  or  another,)  a  son  given  and  so  forth :  but  indicate,  (as 
inherent  in  a  nephew,)  the  virtue  of  a  son,  consisting  in  the  capacity 
to  perform  the  funeral  repast,  and  so  forth. — For,  otherwise,  a  contra- 
diction of  the  rule  for  the  production  of  a  ksheiraja  son,  notwithstand- 
ing a  brother's  son  may  exist,  would  follow;  and  since,  by  the  text  sub- 
joined, the  resemblance  of  son's  son  obtains  in  a  daughter's  son  accord- 
ing tcT  the  reasoning  recited,  the  non-adoption  of  a  son  given,  and  the 
rest,  where  a  daughter's  son  also  might  exist,  would  result.  "  By  that 
male  child,  whom  a  daughter  whether  formally  appointed  or  not,  shall 
psoduce,  from  a  husband  of  an  equal  class,  the  maternal  grandfather 
beoomes  the  grandsire  of  a  son's  son :  let  that  son  give  the  funeral 
oblation,  and  possess  the  inheritance/^ — D.  Ch.  Sect.  I.§  21,   22. 

Bat  if,  where  even  a  brother's  son  may  exist,  the  constituting  of 
(him,  or  another,)  a  son  given,  and  so  forth  be  legal ;  then  though  in 
the  texts  subjoined,  the  resemblance  of  the  virtue  of  a  son  is  shown  to 
obtain  in  the  son  of  a  rival  wife,  where  even  such  son  existed,  the 
affiliation  of  a  son  given,  and  so  forth,  by  the  step-mother  might  take 
place*  Vrchaspati  :— *'The  same  rule  is  also  ordained,  in  respect  to 
many  wives  of  the  same  person."  Manu  : — *'  If,  among  all  the  wives 
of  the  same  husban J,  one  bring  forth  a  male  child,  Manu  has  declared 
them  all,  by  mean9  of  that  son,  to  be  mothers  of  male  issue."  fD,  Ch. 
Sect.  I.  §  23.)  Should  this  be  objected,  it  is  wrong.  For,  where  the 
•on  of  a  rival  wife  exists,  as  the  whole  benefit  even  of  a  son  is  attained, 
no  affiliation  (by  the  step-mother,  of  him  or  another,)  takes  place.* 

But,  if  a  brother's  son  exist,  the   affiliation   of  him  only  is  indispen- 

wble ;  where  there  may  be  only  one   brother's  son,  in  that   case  the 

a^ptton  cannot  take   place,   on  account  of  the  text  of  Vashishtha, 

yliich  recites  : — "  An  only  son,  let  no  man  give,   or  accept.— For  he  is 

destined  to  prolong  the  line  of  his  ancestors." — Should   this  be  alleged 

it  is  inacurrate.     For   the   text,   in   question,    is  applicable   to  a  case, 

*  Other  than   that   of  the    Dwyamtuhyapana^  or  son  of  two  fathers — In 

.  ease  of  the  Dwydmtishydyana,  extinction   of  lineage,  contemplated  in 

tlie  clause  of  the  text  containing   the   reason,   would  not  take  place.— 

.  ./>,  CVi.  Sect.  I.  §  27,28. 


•  See  />.  Mfm.  Sect.  II.  §  69-71.     D,  Ch.  ^ecL  I.  §  26,36.     A^te  pp.  737,743  fr  744. 
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VvAvaathft.''  541.  The  above  rule  of  preferentially  adopting 
the  nearest  kinsman  is,  however,  to  render  such 
adoption  a  laudable  one,  and  not  to  invalidate  the  adoption 
of  a  stranger,  while  there  was  available  a  nearer  kinsman  for 
the  purpose.* 


*  Whore  there  is  n  brother's  son,  he  should  be  uleeted  for  adoption  in  preferenee  to 
all  other  individuals  ;  bat  this  is  not  universal!/  indispensable,  so  as  to  ioTftlidats  the 
aiioptiou  of  a  EtrAUger.  In  the  case  of  Ooman  Dutt,  pauper.  Appellant,  pemr  Kunhis 
Singh,  it  was  held  that,  while  a  brother's  son  exists,  the  adoption  of  anjr  other  indmdoal 
is  illegal ;  and  this  is  undoubtedly  consonant  to  the  doctrfae  contained  in  the  D&tttM 
Arfmcfjua,  but  it  is  controverted  in  the  DaUakaCkandriktf.  It  would  iqipear,  however, 
that,  according  to  the  law  of  Bengal  and  elsewhere,  where  the  doctrine  of  the  liittar  autho- 
rity, is  chiefly  followed,  and  where  the  doctrine  of  *'/a«(iuii  9a2el*' exists,  &  brother's  soa 
may  be  superseded  in  favour  of  a  stranger;  and  even  in  Benares,  and  the  places  whersthe 
it/ffiK^iifdr principally  obtains,  and  where  a  prohibitory  rule  has  in  most  instances  the 
effect  of  law,  so  as  to  invalidate  an  act  done  in  contravention  thereto,  the  adoption  of  a  bro- 
ther's son  or  other  near  relative  is  not  essential,  and  the  validity  of  an  adoption  aetiully 
made  does  not  rest  on  the  rigid  obRcrvance  of  that  ralo  of  selection,  the  choice  of  hin  to 
be  adopted  being  a  matter  of  discretion.  It  may  be  held,  then,  that  the  injunction  to 
adopt  one'8  own  mpindcu,  (  a  brother's  son  is  the  first,)  and  failing  them,  to  adopt  out  of 
one'B  own  gntrn,  is  not  essential,  no  an  to  invalidate  the  adoption  in  the  event  of  depar- 
ture from  the  rule. — Macn.  H.  L.  Vol.  I.  pp.  68,69. 

If  duly  ftuthoriscd,  the  widow  may  no  doubt,  adopt,  and  is  enjoined  to  give  the  preference 
to  the  nearest  relntion  who  is  eligible.  (  See  Dattaka-MimcCnseC.)  But  the  validity  of  sa 
adoption  actually  made,  does  not  rest  on  the  rigid  observance  of  that  rule  of  selection: 
the  choice  of  him  to  be  adopted  beings  matter  of  discretion. — Colebrooke's  rem&rfca.  See 
Str.  H.  L.V0I.  II.  p.  74. 

The  general  law,  however,  which  governs  the  choice  of  a  son  for  adopt  inn,  is  th»t 
the  adopter  may  legally  take  him  from  his  own,  or  from  a  different  gotra  ;  but  he  oogiit 
conRCieritioiisly  to  take  him  from  his  own  ;  and,  in  preference,  from  his  sapindat  (or  near 
kindred;)  or,  in  default  of  these,  from  his  9am<£nodak(u,  or  takulyeu  (  degrees  of  remote 
kindred.)  If,  however,  a  person  choose  to  reverse  the  prescribed  order,  though  be  there- 
by  contracts  a  sinful  taint,  he  does  not  incur  legal  animadversion  in  consequence:  and 
I  doubt  if  it  would  be  competent  for  the  king,  at  the  suit  of  any  person  whatever,  to  pre- 
vent the  completion  of  tlic  act;— certainly  it  could  not  be  reverwd,  if  once  performed.* 
Ilemak  by  Mr.  Ellif».-./«rf,  pp.  74,  75. 

It  is  not  incumbent  on  a  person  to  adopt  the  son  of  a  brother,  or  other  sapjnttf. 
The  law  merely  states  this  as  preferable,  but  without  prescribing  it ;  certainly  it  dos 
not  give  t^  the  tapinda  any  right  to  enforce  such  a  prcf<-ronce,  and  the  appelUnt  oodd 
not,  therofoiv,  I  am  cle»r,  maintain  thb  action.— /61  J.  p.  80. 
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4mUted  leffal  opinions  dilivered  in  the  several  courts  of  judicature, 
and  examined  and  approved  of  by  Sir 
William  Macna§hten. 

;•  A  man  had  two  sons^  the  eldest  of  whom  died,  and,  subse- 
itfy  to  bis  deaths  the  father  gave  bin  second  son  for  adoption  to 
brother  of  his  wife.  Excepting  those  sons,  he  had  no  other  issue. 
Jiis  case,  is  it  legal  to  adopt  such  son  ? 

R.  Under  the  circumstances  above  stated,  in  de- 
he  '  givdn  in  fault  of  a  third  son  or  a  son's  son,  the  gift  of  the 
^^'  second  son,  after  the   death   of  the   elder,   must  he 

lidered  as  illegal.* 
lacn.  H.  L.  Vol.  II.  Ch.  VI.  Case  3,  p.  178. 

[,    Is  it  allowable,  according  to  the   law   as  current  in   Behar,  to' 
pt  an  only  son  ? 

R.     According  to  the  law  as  current  in  Behar,  the 
I  ontjrBonean-         i       .        .      t 
f  adopted  ac-     adoption  in  the  Daltaka  form  of  an   only   child  is  il- 

5§J„^    ®  legal,  as  the  g^ft   and  acceptance  of  an  only   son  are 


*  According  to  the  general  prohibitory  rule,  '*  by  him  who  has  one  son  only, 
ift  of  that  son  is  not  legal.'*  Kwfera  Bhaita  says  :  *  The  gift  of  a  son  by  a  man  who 
wo  sons,  must  not  be  made  ;'  for,  having  quoted  the  text  of  Sodmaka,  ("By  a  man 
ig  MToral  sons,  the  gift  of  a  son  is  to  be  made,  on  account  of  difficulty.")  he  observes, 
oa  the  death  of  the  other  son,  the  lineage  would  be  extinct.  This  opinion  is  concurred 
'  the  authors  of  the  Voijai^antt&nd  Dattaka-mtmaastC:  *'  By  no  man,  having  an  only 
is  the  gift  of  a  son  to  be  ever  made.*'  From  this  expression,  the  gift  by  one  having 
K>ns,  being  inferable,  this  part  of  the  text  ('  By  one  having  several  sons,'  &c.  )  is  sub- 
d,  to  prohibit  the  same,  by  one  having  two  sons  also.*' — It  must  be  here  remarked, 
the  prohibition  of  giving  a  son  by  a  father  of  two  sons,  does  not  extend  to  avoid  the 
»f  a  son,  made  by  a  person  who  has  a  son  or  a  son's  son,  or  tivo  grandsons,  in  addition 
ni  who  is  given;  for,  by  parity  of  reasoning,  no  extinction  of  the  lineage  would  occur, 
addition  to  a  son,  he  have  a  son's  son  or  two  grandsons  living,  as  the  term  *son*  means 
ion's  son,  and  80u*s  grandson.  It  will  be  observed  that  the  answer  is  not  directly  in 
»  The  question  was  :  is  it  legal  to  adopt  a  son  under  such  circumstances  ?  and  the 
'  states  that,  it  in  illegal  under  such  circumstances  to  {;ive  away  a  son  in  adoption ; 
n  fact,  the  prohibitory  injunction  applies  as  well  to  the  giving  as  to  the  receiving;  the 
'  of  an  only  son  being  considered  as  parting  not  only  with  the  sole  means  of  evading 
«l  torment  hinueif,  but  as  placing  his  ancestors  in  the  same  predicament,  and  as 
inR,  therefore,  the  interests  of  others  whom  the  law  will  interpose  its  authority  to  pro-- 
— Macu.  II.  L.  Vol.  II.  pp.  178,179. 
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both  prohibited,  without  which   formalities   a   dattaka   adoptioa   can- 
not be  carried  iuto  effect.* 

Authoriiies  :— 
"  Let  no  man  give  or  accept  an  only  son,  aince  he   must   remain  to 
raise  up  progeny  for  the  obsequies  of  ancestors ;  nor  let  a   woman  give 
or  accept  a  son,  unless  with  the  assent  of  her  lord. — yA8iiisHTH4,   dtcd 
in  the  Dattaka-miminsd  and  Datiaka-ehandrikd. 

Sudder  Dewanny  Adawlut,  May   1  Uh,  1823.  Nundrara   and  others 

versus  Kashec  Pandey  and  others.t— Macn.  H.  L.   Vol.   II.   Ch.  VI. 

Case  4,  p.  189. 

COiSeS  I-    Th®  ^^^^  ^**^  ^  ^^*^^   mention,  is  one  to  which  I 

baring  ou  the  vya-     have  before  alluded— one,  in  which  the  adoption  by  a 

vasthliH     Kos.    526,       ^      ,     .  /.    i  .        •  ^     »  j     i       j         i-j 

530  &  631.  Brahmtn,    of    hu*   sisters    sou,  was   declared    valid. 

This  decision  was  manifestly  wroug^  and  opposite  to  all  authority  except 

the  deposition  of  some  Pandits^  who,   by   their   testimony    upon  oath, 

led  the  Court  into  error.—  We  ought  not  perhaps  to  blame  the  Judges 

before  vrhom  the  cause  of  Ramchunder  Chatteijca  versus  Sumboo- 

ehuuder  Chatterjca  (that  is,the  cau9e  above  alluded  to)  was  tried. 

The  doctrine  which  prevailed  in  the  case  of  Bamchuuder  Chatterjca 
versus  Sumboo-chunder  Cliatterjea,  has  been^  I  may  say,  overruled  by 
a  subsequent  proceeding  in  the  Supreme  Court. 

11.  Lucki-naraeii  Tagorc  (a  Brahmin)  died  possessed  of  considerable 
property,  movalc  and  immovable.  Three  wives,  viz.  Sreemotee  Tara- 
monee  Dabce,  Sreemotee  Bhugobuttee  Dabce,  and  Sreemotee  Digum* 
burcc  Dabee,  survived  him,  and  at  thf?  tirnt'  of  his  death,  he  had  not 
a  child. 

Lucki-naraen  made  a  will,  by  which  he  left  5000  Rupees  to  cacli  of 
his  wives,  and  1000  rupees,  in  addition  to  the  5000,  to  his  second  wife 
i^hugobuttee.  In  his  will  he  recited  the  pregnancy  of  his  youngest 
\vit(!  Digumburee,  and  declared  that  her  child  (son  or  daughter)  should 
hn  tlio!  possessor  of  his  wealth.  lie  constituted  Jugomohun  MuUik 
his  executor. — Jugomohun    Mullik.   sometime    after   his    death,   died, 


•  lu  this  r<58p?ct  there   \a   no  (liflTrtrcnce  l)«tweeii  thu  Hinilu  law,  na  cuircut  in  Behtf, 
auwl  ibat  m9  curronr  in  Beu'^'Jil. 

t  Sve  hLivi-v€r  the  latter  purt  i-f  the  effocU  of  .idontiuo. 
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having  made  a  will  and  constituted  Bustom  Doss  MuUik  his  executor. 
In  this  state  of  things,  it  was  assumed,  and  received  as  a  matter  of 
course,  that  Bustom  Doss  Mullik  became  the  executor  of  Lucki-naraen 
Tagore.  I  am  particular  in  noticing  this,  because  it  may  serve  to  show 
the  extent  to  which  the  wills  of  Hindoos  are  recognised  in  the 
Supreme  Court. 

Thirteen  days  after  the  death  of  Lucki-naraen  Tagore,  his  youngest 
wife  Digumburee  was  delivered  of  a  son.  This  son  died  in  seventeen 
days  after  his  birth. 

If  Lucki-naraen  had  died  intestate,  his  sou  must  have  succeeded  to 
his  property  as  heir  at  law  ;  and  Digumburee,  his  mother,  surviving 
him  would  incontestably  have  succeeded  to .  the  property  as  his  heir. 
Liicki-naraen,  however,  made  a  provision  by  his  will,  in  case  of  the  death 
of  the  child  vrith  which  his  wife  was  enceinte.  In  the  event  of  its  death, 
he  directed  that  his  widows  should  adopt  a  son.  If  they  could  not  all 
agree  in  the  selection  of  a  boy  for  adoption,  he  directed  that  one  should 
be  chosen  by  his  first  and  second  widows^  Taramonee  and  Bhugobuttee. 
If  the  first  and  second  widows  could  not  agree  in  the  selection,  he  then 
directed  that  a  boy  should  be  chosen  by  his  second  and  third  widows, 
Bhugobnttee  and  Digumburee. 

Digumburee,  the  youngest  widow,  and  mother  of  the  child  of  Lucki- 
naraeii^  filed  her  bill,  affirming  her  right  to  the  estate  of  her  husband,  in 
consequence  of  her  having  had  a  son  by  him,  whose  heir  she  stated  her- 
•elf  to  be  by  the  Hindu  law.  (In  this  case,)  the  will  was  established,  and 
directions  were  given  for  the  adoption  of  a  son  according  to  its  provi- 
sions. The  widows  could  not  be  brought  to  concur  in  the  selection 
of  a  boy  for  adoption.  A  reference  was  then  made  to  the  master,  who 
was  directed  to  enquire  and  report  to  tlie  Court  concerning  the  fitness  of 
a  boy  to  be  adopted  as  the  son  of  Lucki-naraen  Tagore.  The  master  re- 
ported in  favour  of  Taracoomar  Surmono,  who  had  been  nominated  for 
adoption  by  the  second  widow,  Sreemotee  Bhogobuttee  Dabee.  This 
boy  was  the  son  of  Bhogobuttee*s  uncle. 

The  Master's  report  was  confirmed,  and  this  furnished  a  matter  for 
further  contention. — The  boy  Taracoomar  was  to  be  adopted,  but  the 
question  was,  which  of  the  three  widows  had  a  right  to  receive  him  in 
adoption.    The  law  is  clear,  and  was  undisputed.    The  boy  could  not 
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be  received  by  the  three  widows  jointly.  He  must  be  received  by  one 
of  them — and  would  then  be  considered  as  the  son  of  Lucki-naraen  and 
the  widow  by  ¥Aiom  he  had  been  received : — about  this  there  was  not, 
because  there  could  not  be,  any  dispute. 

Had  it  not  been  for  the  natural  relation  in  which  the  child  stood  to 
Bhagobuttee,  the  second  widow,  the  Court,  considering  the  preference 
which  had  been  given  to  her  by  her  husband,  might  probably  have  de- 
clared Iicr  the  propcrest  person  to  act  as  adopting  mother.  But  it  was  a 
family  of  Brahmins^  and  her  claim  was  impugned  upon  the  ground  of 
relationship,  it  being  argued  that  she  could  not,  without  incest,  be  the 
mother  of  her  uncle's  son.  The  argument  was  supposed  to  be  con- 
clusive, for  she  withdrew  her  pretensions- 
There  was  no  dispute  as  to  the  eligibility  of  this  boy.  He  might 
have  been  adopted  by  Lucki-naraen  himself,  but  not  as  the  son  of 
Bhugobuttee,  who  was  his  first  cousin. 

The  master  reported  in  favor  of  the  first  widow,  and  the  Court  con- 
firmed his  report ;  not  from  a  conviction  of  its  having  been  ri^ht,  bnt 
because  it  was  not  opposed,  and  because  it  did  not  appear  that  the 
third   widow  ought  to   have   been  preferred. 

Incest  was  the  ground  upon  which  the  objection  rested  in  each 
case— and  it  would  be  absurd  to  say  that  a  man  might  be  the  adopt- 
ing father  of  a  sister's  son,  yet  that  a  woman  could  not  receive  the  son 
of  her  uncle  in  adoption.  If  the  latter  case  may  be  said  to  have  been 
decided,  the  former  must  be  admitted  to   have   been  overruled. 

I  can  affirm  (the  whole  proceedings  having  taken  place  under  the 
will  of  Lucki-naraen)  that  the  Court  was  inclined  to  prefer  Bhugo- 
buttee to  either  of  the  other  widows,  and  would  have  preferred,  if  it 
had  not  been  deemed  that  she  was  disqualified  by  her  relationship  to 
the  child. 

If  Lncki-naracn  had  been  related,  as  Bhugobuttee  was,  to  the  child 
in  cpicstion,  it  is  not  said  that  he  himself  could  have  adopted  it,  or 
that  it  could  have  been  adopted  as  his  after  his  death.  That  Lucki- 
naraen  might  have  adopted  this  child,  related  as  it  was  to  Bhugo- 
buttee, is  admitted — but  does  it  follow  that  he  could  have  adopted 
as  hers  ? 
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I  do  not  assume  any  thing  'when  I  say  that  Bhugobattee  could 
nqt,  after  the  death  of  Lucki-naraen,  receive  this  child  as  his  ;  if  he, 
in  his  life  time,  could  not  have  adopted  it  as  his  by  her.  The  child, 
being  adopted  after  Lucki-naraen's  death,  is  adopted  as  his  to  all  in- 
tents and  purposes,  as  it  would  have  been,  had  the  adoption  been  made 
in  his  life  time  by  himself;  and  the  widow,  who  receives  a  child  adopt- 
ed after  her  husband's  death,  is  in  relation  to  the  child,  exactly  as 
a  wife  would  have  been  to  one  who  had  been  adopted  as  hers,  by  her 
*  husband  in  his  life  time.  The  question  then  is  tliis — ^could  Tara- 
coomar  Surmono  have  been  adopted  as  the  son  of  Lncki-naraen  and 
Bhugobuttee  ? 

It  appears  to  me  that,  for  the  purpose  of  qualifying  him  to  adopt 
this  boy  as  hers,  or  for  the  purpose  of  qualifying  her  to  receive  it  after 
the  death  of  her  husband  as  his,  we  must  go  the  length  of  denying 
that  the  prohibition  is  founded  upon  natural  relationship,  or  make  it 
evident  that  incest  is  permitted  as  to  females^  although  prohibited 
as  to  males. 

It  is  upon  natural  relationship  alone,  that  the  restraint  is  placed* 
The  boy  is  supposed  to  have  been  bom  of  the  wife,  or  the  widow  by 
whom  he  is  received  in  adoption ;  could  he  then  have  been  begotten 
without  incest  by  the  man  whose  child  he  naturally  is  upon  the  woman 
who  receives  him  in  adoption  ?  This  must  be  the  criterion,  unless  we 
discard  the  principle  as  it  may  affect  females.  Unless  we  say  that  a 
woman  may  guiltlessly  be  the  mother  of  a  child  by  her  uncle,,  although 
a  man  can  not,  without  crime,  be  the  father  of  a  child  by  his  aunt. 

Viewing  the  case  in  this  light,  and  admitting  that  the  individual 
might  have  been  adopted  by  Lueki-naraen  himself,  or  by  his  widows  in 
pbnntance  of  his  will ;  I  am  satisfied  that  Bhugobuttee  could  not, 
either  in  the  life  time  of  her  husband,  or  after  his  death,  have  received 
this  boy,  as  his  mother,  in  adoption .^^— Cons.  H.  L.  pp.  166— -174. 
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SECTION  VIL— On  Dwyamushyayana. 

^  542.    When  a  son  is  given  by  the  natural  fk- 
ya  astn  .   ^^^^^  ^^^  received  by  the  adopter  with  this  stipu- 
lation :  '^  This  is  a  son  to  us  both/-   he  becomes  a  Dwydfnuih- 
ydyana  (son  of  two  fathers.*) 

This  must  be    under8tx)od^  where  there   may   be  a 

Reason.  gtipulation  to  this  eflTect,   betweea  the  two,— "This 

is  a  son  to  us  both," — and    such   only  is  called   a  Dwyamtuhyiyana^ 

having  two  fathers  (a)   and   belonging  to  two    families  (i). — D.   Ch. 

Sect.  II.  §  34-. 

(a)  '  Having  two  fathers' — that  is,  being  a  son  of  both  the  natural 
father  and  the  adopter ;  since  they  are  in  common  fathers  of  a  Dtrjrtf- 
mushyhyana  son. 

(i)  '  Belonging  to  two  families'— Tliis,  however,  is  the  case  where  the 
adopter  is  of  a  different  family  {gotra  ;)  the  above  expression,  there- 
fore, is  applicable  to  that  Divy&mushyayana  who  is  adopted  by  a  man 
of  a  different  family ;  as  in  that  case  alone  he  belongs  to  both  fami- 
lies,— and  because  an  adopted  son  received  by  a  man  of  the  same  fa- 
mily, having  no  other  family  to  belong  to,  the  expression  in  question 
is  quite  inapplicable  to  him. 

According  to  the  doctriue  of  the  Dattaka-mimansi,  '*  Should  a 
child,  directly  on  being  bom,  be  adopted  ;  as  his  initiation  under  both 
the  family  names  would  be  wanting,  he  would  partake  only  of  the 
family  of  the   adopter.''— D.  Mim.  Sect.  VI.  §  41. 

y  543.  The  adoption  of  an  only  son  in  the  Dirya- 
Vyavastna .  ^^j^y^y^^^  fo^m  is  proper  as  well  as  valid, 
though  it  is  not  so  in  the  form  of  absolute  Dattaka. 

A  f>i  *f\r  '^^  prohibition,  "let  not  a  man  give  an  only  son" 
AUtnOnty.  y^^^^  ^^  adopted  son,  other  than  the  Dwgi- 
mushy ayana^  or  son  of  both  fathers;  for,    (where  the  adopted  son  is 


*  There  is  a  particular  Bpeciea  of  adoption  termed  DwjftCmmshyifjfana^  where  tbt 
adopted  son  fttill  continues  a  member  of  his  own  family  and  partakes  of  the  estate  balk 
of  his  natural  and  his  adopting  father,  and,  so  inheriting,  is  liable  for  the  debts  of  eaA— 
Macn.H.  L.  VoLI.  p.  71. 
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such,)  no   extinetioii  of  lineage  ensues,  as  has  already  been  declared. — 
T>.  Ch.  Sect.  III.  5  17. 

^   544.     The  Dwydmushydyanas  are  of  two  descrip- 

Vvavastlia  ^        ^  ^  r 

^  '  tions  :    Nitya   Dwydmushydyanay  or  absolutely 

son  of  two  fathers,  and  Anitya'^  Dwydmushyhyana^  or  incom- 
pletely son  of  two  fathers — Vide  D.  Mim.  Sect,  VI.  §  41, 

^  545.  He  is  named  absolute  Dwydmushydyana^ 
vya  znxk  .  ^j^^  j^  given  in  adoption  with  this  stipulation, — 
'  this  is  son  of  us  two,  (the  natural  father  and  adopter.)' — 
Vide  Ibid. 

^  546.  The  incomplete  Dxoydmushydyana  is  he 
vyavasriia  .  ^j^^  j^  initiated  by  his  natural  father  in  ceremo- 
nies ending  with  that  of  tonsure,  and  by  the  adoptive  father  in 
those  commencing  with  the  investiture  of  the  characteristic 
threadf— ft2rf. 

jj  This,    however,    must  be   understood    when  the  hoy 

is  adopted  by  a  roan   of  a    different    general   family 

(ffo6ra,)  after  being  initiated  in  the  ceremony  of  tonsure  (in  the  family  of 

his   natural   father.)     This   is    declared    by    (the  author  of  Mimdnsd) 

•  '  To  this  form  of  adoption  the  probibiiion  as  to  the  gift  of  an  only  sou  does  not  apply. 
It  may  take  place  either  by  special  agreement  that  the  boy  shall  continue  son  of  boih  fa- 
thers, when  the*  son  adopted  is  termed  Nitya  Dwi(£mtishy<£t/ana  ;  or  otherwise,  when 
the  ceremony  of  tonRure  may  have  been  performed  in  bis  natural  family,  when  he  is  de- 
signated Aniitfa  Dwy({mH9hy(£yana  ;  and  in  this  latter  case  the  connection  between  the 
adopted  and  adoptini?  parties  endures  only  during  the  life  time  of  the  adopted.  His 
children  revert  to  their  natural  family. — Maon.  H.  L.  Vol.  I.  p.  71. 

An  only  son  cannot  become  an  absolutely  adopted  son  {thndha  dattdka^  but  he  may 
be  affiliated  as  it  DwyeCniNihycCtjana  or  son  of  two  fathers.  In  this  case,  the  reason  of  the  pro- 
hibition^ viz.  Extinction  of  lineage  to  the  natural  father, —  would  not  apply.— Sutherland*^ 
SyDopsis,  Head  Second,  §  4. 

t  Here  also,  the  stipulation—'*  This  is  son  of  us  two,'*  Cthe  natural  ftither  and  adopter,) 
must  be  understoocl  to  exist ;  as  without  such  stipulation  there  cannot  be  au  adoption  in 
the  Dwyimuskyciyana  form.  Thus  the  author  of  the  Chandrika  :  **  The  meaning  is,^ 
Where  a  mutnnl  aj^reemcut,  between  the  natural  father  and  adopter  exists  :  (those  affiliated 
tfarough  the  adoption  of  a  holy  saint ,— that  is  one  propounded  by  a  holy  saint, — ure  Dwya- 
muthtf<iyana$,-'D.  Cb.    Sect.  If.  §  40.  S«e  also  Ibid  §  34,  autej  p.  S46. 
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Iiiniscif:  '^  Since  they  are  initiated  nnder  the  family  names  of  both 
even,  they  are  sons  of  two  fathers ;  but  incompletely  so." — D,  Mim. 
Sect.  VI.  §41. 

This  then  is  the  sum  of  the  whole  : — 

,  547.  The  son  adopted  before  his  tonsure^  with 
vyavaSMia  .  ^^^  above  stipulation,  by  one  of  the  same  or  a 
different  general  family  (gotray)  is  a  Nitya  Dwydmushyayana 
(absolutely  son  of  two  fathers ;) — the  son  received  in  adoption 
after  his  tonsure,  with  the  above  stipulation,  is,  a  Nilya  Dwya- 
mushyayana  if  adopted  by  one  of  the  same  gotrOy — and  Anitya 
Dwydmushyayana  if  adopted  by  a  person  of  a  different  gotraJ^ 

^  548.  The  connection  of  the  adopter  with  an 
Vyavasuna .  ^^^^^^  Dwyamushydyana  son  lasts  only  during 
the  life  of  such  son, — it  does  not  extend  to  his  children.* 

Because  the  connection   between   an  Anifwa  2>iraa- 
1  EASON.  mushyayana  and  his  adopter  ceases  to  exist  after   the 

death  of  the  former. 

^     -,        ..  I.     Intending   all  this,  Satyasbadha  says, — "ofab- 

AUtnonty.  ^^j^^^^  Dwyimushydyanas  of  both,  &c.''— "  By  this 
compendious  rule,  having  declared  the  connection  of  absolute  Dwya- 
mwthyayima  with  the  patriarchal  saints  in  both  families,  the  author 
by  another  aphorism,  commencing, — "  Of  sons  given,  and  the  rest 
like  the  Dw//Amiishyiyanas  &c,'' — ordains  the  same  connection  with 
respect  to  those  incompletely  Dwyimushyayatias.^'  Now,  this  is  thus 
explained  by  Savarcunvami.  ^*  Treating  on  Dwyimushy&yanas,  the 
author  mentions  those  incompletely  so,  '  of  sons  given,^  &c.  Unto 
those  only,  not  to  issue  beyond,  (does  the  connection  with  both  families 
extend.)  By  the  first  only,  the  initiatory  rites  (ending  with  tonsure 
arc  performed.)  If  by  the  adopter,  (the  family  of  the  adopted,)  is 
tliat  of  the  latter,  on  account  of  priority.  From  this  alone  (  the  same 
is  the  case,)  in  respect  to  a  descendant  beyond.  So  also  those,  who 
are  affiliated  by  the  descendant  of  the  same  general  family,  (as,  for 
instance,  a  nephew,  by  an  uncle,)  are  of  the  adopter's  family  only.— 
1),  Mim,  Sect.  VI.  §  42. 


*     Vide  Macn.  II.  L.  Vol.  I.  p.  7l,  ttn/r.  p.  .^17.  Notes. 
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II.  The  meau'mg  of  this  explanatory  passage  is  this. — He  only  is 
couaected  with  both  families,  who  has  beeu  initiated  under  both  fa- 
mily names ;  not  descendants  beyond.  In  reply  to  the  question^  as 
to  the  cause  of  connection  with  the  family  of  the  natural  father^  the 
author  says,  '*  By  the  first,  &c/'  *  The  first ;' — that  is,  the  natural 
father:  (the  cause  is,)— ^on  account  of  the  initiatory  rites  being  per- 
formed by  him  only. — Now  the  initiatory  rites,  (alluded  to,)  are  those 
ending  with  tonsure  :  on  account  of  this  passage  from  the  Kdliki' 
pur&na.  '^  O  Lord  of  the  earth,  a  son  having  been  regularly  initiated, 
under  tlie  family  name,  of  his  (natural)  father,  unto  the  ceremonies  of 
tonsure  inclusive,  does  not  Ijecome  the  son  of  another  man  :  this  has 
been  already  before  explained.  He  does  not  become  exclusively  the 
fjon  of  another,  but  is  the  Dwyamushydyana,  or  son  of  two  fathers. 
Anticipating  a  question  as  to  what  would  be  the  case,  were  the  initia- 
tion performed  by  the  first ;  the  author  adds, — "  If  by  the  adopter 
&c."  If  every  initiatory  rite  from  that  on  birth,  or  even  those  com- 
mencing with  tonsure,  be  performed  by  the  adopter  only,  the  family 
(of  the  adopted)  is  of  the  latter, — that  is,  of  the  adopter  only.  For 
this,  a  reason  is  subjoined  : — "  on  account  of  priority'* — meaning — 
from  precedence  in  the  performance  of  initiation.  The  author  de- 
clares the  family,  (required  to  be  known,)  in  the  instance  of  the  issue 
of  the  Dwyamushtjiyana,  and  that  of  the  (absolutely)  adopted  son: — 
•*  from  this  alone" — ^from  the  initiation  taking  place  under  the  family 
name  only  of  the  adopter,  in  both  instances  even,  his  is  the  family  of 
the  descendants  beyond.  —  D,  Mim,  Sect.  VI.  §  43,    44,  45. 

III.  Treating  on  absolute  Dwydmushydyanas,  the  author  mentions 
those  incompletely  so. — "  Of  sons  given  and  the  rest,  &c." — "  Unto 
these  only,  not  to  issue  beyond,  (does  the  connection  of  both  families 
extend.)  If  the  initiatory  rites  arc  performed  by  the  first  only,  (the 
family  is  his  :)  but  if  by  the  adopter,  that  of  the  latter;  on  account 
of  priority.  Through  him  only,  in  the  case  of  descendants  beyond 
(the  family  is  determined.)  The  intent  of  this  explanatory  passage 
is  this  : — As  in  the  case  of  the  son  of  the  wife — should  there  be  an 
agreement  between  the  two,  the  adopted  son  participates  in  the  fami- 
lies of  both :  otherwise,  where  the  whole  of  the  initiatory  rites  have 
been  performed  by  the  natural  father  only,  he  shares  the  family  of 
such  father ;  but  in  the  case  of  the  initiation'!^  being   performed  by   the 


♦    S«e  Section  X,  Head  Fourth. 

107 


850  \  YAVASTHA-DARPANA. 

adopter,  in  that  of  tlic  latter,— that  of  the  adopter, — on  account  of 
])riority,— meaning  superiority.  Through  him  only,  in  the  case  of  dae- 
cendantB  beyond,  the  family  is  determined.— •  I).  Ch.  Sect.    II.  §37,58. 

■p  According  to  somc^  sons  absolutely  adopted   are  also 

ixE  MARKS* 

of  two  descriptions — Nitya  daiiaka  (permanently 
adopted)  and  Aniiya  dattaka  (temporally  adopted.) — That  is  to  say, 
the  boy  adopted  after  initiation  in  the  ceremony  of  tonsure  in  the 
family  of  his  natural  father^  not  being  vested  with  all  the  rights  of  a 
son,  is  an  Anitya  dattaka^  who  is  equal  to  a  dwifamunhya^ana ;  and 
the  boy  adopted  before  his  tensure,  and  initiated  in  that  and  the  rest 
of  the  ceremonies  in  the  adopter's  family,  is   a   NUya  dattaka. 

This  opinion  is  sufficiently  correct.  Nitya  datfa^  and  Anitya  doita 
distinctions  made  by  some  writers,  are  not  improperly  interpreted  into 
permanent  and  temporary  adoptions.  The  Nitya  datta  neither  returns 
himself,  nor  do  any  of  his  descendants  return  to  the  gotra  of  his 
natural  father,  but  remain  from  generation  to  generation  in  that  of 
the  adoptive  one.  The  Anitya  datta  does  so  return.  He  that  is » 
adopted  indeed  remains,  while  he  lives,  in  the  gotra  of  his  adoptive 
father ;  but  his  son  returns  to  his  original  one.  Describing  the  Anitya 
datta  ,  Vidydranya  quotes  tho  following  text  from  the  Nirnaya-nndhtt  -. 
"  That  son,  to  whom  tho  presoribcd  ceremonies  have  been  performed 
in  the  pofra  of  his  natural  father,  as  far  as  tho  tonsure,  does  not  possess 
the  full  qualities  of  a  son  :  ho  is  a  temporary  son  only"  (Anitya  datta. ^ 
The  author  quotes  one  of  the  rnrtianas  of  Satvashadha  which  states 
the  anitya-puttra  to  be  equivalent  to  the  dwyamushynj^ana,  or  son  of 
two  fathers;  and  hence  it  follows,  that  ho  is  to  perform  the  funeral 
ceremonies  of  both  fathers,  the  natural  and  the  adoptive. 

The  result  is  that  Nitya  datta  is  r  son  adopted  from  the  same  gotra 
before  or  after  the  ceremony  of  the  tonsure  ;  or  a  son  adopttnl  from  a 
different //()/r/i  before  the  tonsure  ;  Anitt/a  datta  is  a  son  adopted  frnm 
a  different  gotra  after  lie  has  rcoeivcd  the  tonsure  in  his  natural  gotrn. 
The  performance  of  tho  tonsure  is  the  cause  of  the  temporary  nature 
of  the  latter  species  (rf  adoption. — Remarks  by  Mr.  Ellis.  Sec  Str.  H.  L. 
Vol.  II.  pp.  97,  98. 

^  549-     One  boy^  who  is  not  a  brother's  son,  can 

y  a  na  .  i^g  adopted,  whether  as  an  absolute  dattaka  or 
as  a  dwydmushyaynna,  only  by  one  man, — not  by  two  or  more.* 

\Two  persons  cannot  joLu  in  tbe  atloplionsofoneiou, — Macn.  E.  L.  Vol.  p.  77. 
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Authoritv  ^"^^  a  man  destitute  of  a  son.*'— From  the  singular 
^'  number  being  here  used,  it  follows  that  the  same  son 
must  not  be  adopted  by  two  or  three  persons. — But  would  not  the  law, 
as  to  the  son  given,  and  the  rest  being  dwydmushyiyanoi,  (or  sons  of 
two  fathers,)  be  thus  contradicted  ?  Not  so ;  for,  the  state  as  son  of 
two  fathers  imports  both  a  natural  and  an  adoptive  father,  and  the 
prohibition  regards  two  adoptive  fathers.  Thus  there  is  no  contradic- 
tion.—Z>.  Mim.  Sect.  I.  §  30—32. 

^   550.  A  whole  brolher^sson  may  beadopted  in  the 
y  vast       .  fjyjyfimi^ghydyanafoTm  by  twoormore  uncles.* 


*  The  same  person  cannot  be  adopted  by  more  than  one  individual,  except  in  the  case 
of  one  nephew,  by  several  uncles,  the  whole  brothers  of  his  natund  father.— Sutherland's 
9ywjijp$iM,  Head  Second,  §  4. 

Thus,  though  a  youth  may  in  this  way  have  two  fathers^  he  cannot  have  two  adop'- 
tive  ones;  since  the  same  son  cannot  be  adopted  by  more  persons  than  one,  excepting  as 
between  a  nephew  and  several  uncles;  nor,  in  this  case,  is  it  clear  that  it  can  be  alwaya 
praetieable.— Str.  H.  L.  Vol  I.  pp.  74,  75. 

Sir  William  Macnaghten  says  *— "Two  persons  cannot  join  m  the  adoption  of  one 
son.  A  notion  seems  to  have  prevailed,  that  two  brothers  might  adopt  the  same  iudivi- 
dual ;  but  this  is  entirely  erroneous.  The  supposition  seems  to  have  proceeded  on  a  mis- 
eoDstrootion  of  the  following  text  of  Manu:— *If,  among  several  brothers  of  the  whole 
Uood,  one  have  a  son  bom,  Manu  pronounces  them  all  fathers  of  a  male  child  by  means 
of  that  son.'  But  that  text  is  not  meant  to- authorise  the  adoption  of  a  nephew  even  by 
two  or  more  brothers.  The  adopted  son  of  one  brother  would  of  course  offer  up  oblations, 
to  the  ancestors  of  all,  and  ao  fiur  would  perform  the  oflioe  of  a  son  to  then»  also  ;  but  he 
would  not  take  the  estate  of  his  adopting  other's  brothers,  in  the  event  of  their  having 
aoy  nearer  heir.*'  (Macn.  H.  L.  Vol.  I.  pi  77.)— And  for  authority  he  refers  to  the  follow- 
ing passages  of  his  father's  Considerations  on  the  Hindoo  Law. — **In  page  136,  I  have 
expressed  myself  as  follows. — 'From  what  has  been  already  saidr  I  condude  that  iujo 
men,  ooald  not,  at  any  time,  have  adopted  the  tame  eon,*  In-  the  year  1821,  Sir  Edmund 
Stanley.  Chief  Justice  of  Madras,  applied  to  me  to  procure  for  him  the  opinions  of  Pandits, 
The  case  was  as  follows.  There  were  two  Hindoo  brothers  who  had  joined  in  an  adoption 
of  the  same  son.  Neither  of  the  brothers  had  male  issue,  but  the  elder  one  bad  a  daugh- 
ter. This  daughter  married  the  son  who  had  been  so  adopted  ;  and  her  father  (after  the 
adoption  and  marriage  of  his  daughter)  took  a  wife  by  whom  he  had  a  son.  The  adopted 
aon  was  said  by  some  to  have  been,  when  taken  in  adoption,  fifteen,  by  others  he  was  said 
to  have  been  twenty  years  of  age.  The  contest,  in  the  Supreme  Court  at  Madras 
waa  between  the  adopted  sou  and  the  son  who  had  been  begotten  afterwards.  I  consulted 
the  Snpreme  Court  Pandits  personally,  and  received  the  following  information.  Two 
fneis,  whether  brothers  or  not,  cannot  adopt  the  eame  boy  as  a  son.  In  the  absenoe  of 
my  aon  from  Calcutta,  Hr,  c  ourtenay  Smith,  a  Judge  of  the  Sudder  Dewanny  Adawluft» 
was  so  good  as  to  obtain  for  me,  from  the  PaifdUe  of  the  Court,  their  answers  to  the 
following  questions.    Question  first^Can  two  tiindoo  brothers,  A  Jr  B,  adopt  the  eamo 
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Anthnritv  ^'  't'>^y'  is  a  compound,  formed  by  the  retention 
^ '  of  one  terra  and  omission  of  others,  beinc^  resolvable 
into  the  phrase  *'  ho  and  they  (  dual  and  plural);*'  at  the  desire  of  one 
two  or  more  (brothers,)  for  male  issue,  the  affiliation  of  a  brother's  son 
takes  place.  *  By  means  of  that.* — [By  him  even,  by  whom  the  natur- 
al parent  becomes  the  father  of  male  issue,  do  all  the  brothers  also  be- 
come so.] — D.  Mim.  Sect.  II.  §  43,  44. 

Sreemutty  Joymony  Dossee  versus  Sreemutty 

SiBOSOONDRY     DoSSEE.' 

Case  Ryan,  C.  J.^  in  giving  Judgment,  said.     The   Bill 

TasthiS  ^Nof  M9&  ^^^'^  amongst  other  things  that  one  Colly-eoomar 
542&543.  may  be  adopted.     It  has  been  found  upon   the  issue 

that  their  was  a  direction  to  adopt.  The  defendant's  counsel  has  ob- 
jected first  that  CoUy-coomar  is  the  only  son  of  his  father,  and  secondly, 
that  the  initiatory  ceremonies,  and  particulary  tonsure,  ought  to  be 
performed  in  the  adoptive  father's  house.  On  the  first  point,  the 
adoption  of  an  only  son  is  no  doubt  blamable  by  Hindoo  law,  but 
when  done  it  is  valid.  We  entertain  therefore  no  doubt  as  to  the 
first  point,  and  think  that  Colly-coomar  may  be  adopted.  Parties 
having  two  modes  of  doing  the  same  thing,  the  Court  will  not  sap- 
pose  that  the  party  has  adopted  that  one  which  is  immoral  and  blam- 
able.  The  agreement  between  the  adoptive  and  natural  father  may 
be  for  him  to  become  dwydmushy&yana^  or  son  to  both  fathers.  We 
think  in  this  case  that  Colly-coomar  may  have  been  thus  adopted, 
and  if  so  he  will  have  been  adopted  without  blame.  Upon  the  second 
point,  as  to  the  ceremony  of  tonsure  having  been  performed  in  the 
house  of  the  natural  father,  it  is  no  bar  to  the  adoption  ;  for  after  per- 
formance, a  sacrifice  to  fire,  even  amongst  the  three  first  classes,  may 
be  resorted  to,  and  this  will  undo  its  effects.  But  in  this  case  tbe 
parties  are  Shudras,  and  there  is  no  ceremony  but  marriage    for   them. 

Grant  and  Malkin,  Js.  concurred. 

March,  28th,  1837,  Fulton's  Reports,  p.  75. 

Person  (C)  as  a  son  f — Anawer. — They  cannot,  any  more  than  two  persons  can  many  ik 
«ame  frirl.'*— Cons.  H.  L.  pp.  478—476. 

The  rosult  of  all  this  is,  that  two  or  more  persons  (whether  brothers-  or  not,)  cann^*: 
adopt  absolutely  one  and  the  same  son,  be  he  the  son  of  a  brother  or  any  other  p6fMB ; 
but  there  is  no  prohibition  as  to  two  or  more  brothers  adopting  in  the  dw^^dmrnikyiytm 
form,  one  and  the  same  son  of  another  brother.  On  the  contrary  such  adoption  seems  to 
have  been  allowed  by  law,  as  is  manifest  from  the  passage  of  tbe  VatULka-mim^iud^  above 
quoted.  Hence,  although  two  or  more  persons  cannot  absolutely  adopt  a  broUier*s  ««u 
jct  they  can  adopt  him  in  the  dwi/(tmushy<ftfam  form. 


Remakks. 
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SECTION   VIll. 

Age  of  the  boy  to  be  adopted. 

The  proper  age  for  adoption  has  been  diBferently  de- 
fined by  the   authorities  who  have   written  on   the 
law  of  adoption.     The  author  of  the  Daitaka-miman/td,  citing  the   fol- 
lowing texts  as  of  the  Kalika-purana,  has   acquiesced   in  the   doctrine 
therein  inculcated,   adding^  however,  by   way  of  explanation  of  the 
text  No.  2,  that  the  ison  adopted  after  having  been  initiated  under  the 
family  name  of  his  natural  father  does  not  exclusively  become  the  son 
of  the  adopter,  but  is  a  Dtaydmitihydyana,  or  son  of  two  fathers.— ''  Sons 
given  and  the  rest,  though  sprung  from  the  seed  of  another,  yet  being 
duly  initiated  under  his  own   family  name,   become  sons.     O  Lord 
of  the  earth,  a  son,  having  been  initiated   under  the  family  name  of 
his  father,  unto  the  ceremony  of  tonsure  inclusive,   does   not  become 
the  son  of  another  man  (a.)    The  ceremony  of  tonsure  and  other  rites 
(cUidddyd)  of  initiation  being  indeed  performed  under  his  own   family 
name,  sons  given  and  the  rest  may  be  considered  as  ispue  :^  else,  they 
are  termed  slaves.     After   their  fifth  year,  O  king !    sons  given  and 
the  rest  are  not   sons.     (But)    having  taken  a  boy   five  years  old, 
the  adopter   should   first  perform   the  sacrifice   for  male   issue. —  D 
Mim.  Sect.  IV.  §  22. 

(a)  He  does  not  become  exclusively  the  son  of  another,   but   is   a 
Dwy&mtuthyiyana,  or  son  of  two  fathers. — D.   Mim.   Sect.   VI.   §  43. 

•  The  following  appears  to  be  the  doctrine  of  Nnnda  Pandita,  from  his  elaborate 
and  intricate  gloss  on  the  passage  referred  to,  which  is  attributed  to  the  Ktflikd-purdna. 
The  most  preferable  object  for  adoption  is  a  child,  wholly  uninitiated  :  his  filial  relation 
prooeedsfrom  the  performance,  by  the  adopter,  of  initiatory  rites.  Next  in  rank  to  him 
is  one  initiated  as  far  as  tonsure  exclusive,  for  the  performance  of  which  the  period  from 
the  third  to  the  fidbh  year  is  prescribed.  Inferior,  as  an  object  of  adoption,  is  one  whose 
ionsare  has  been  performed  by  his  natural  fiithcr,  who,  provided  he  be  under  six  years  of 
age,  may  be  adopted,  and  acquires  filial  relation  to  the  adopter,  on  the  performance,  by 
that  person,  of  the  different  initiatory  rites,  preceded  by  a  sacrifice  for  male  issue  (puireshd.) 
8nch  son,  from  bis  having  been  initiated  in  tonsure  and  other  rites,  in  both  ikmilies,  is  a 
IhDyimu9hf(£yana,  or  son  of  two  fathers.  It  is  to  be  observed,  that  Nandi  Pa%ilUa,  in 
the  abstrase  i^loss  noticed,  seems  to  have  betrayed  himself  into  an  inconsistency.  Accord- 
ing to  his  explanation,  if  the  boy,  proposed  to  be  adopted,  has  not  been  initiated  in  the 
rite  of  tonsure  by  his  natnral  father,  he  cannot  be  adopted  after  having  attained  his  fifth 
year  ;  if.  however,  he  has  been  so  initiated,  he  may  be  affiliated,  (provided  he  be  under 
aix  years  of  age,)  a  sacrifice  and  so  forth  being  observed,  aa  already  noticed,— Suther- 
land's Synopsis,  Note  XI, 


s:)t  VYAVASTHA-DARPANA. 

U'lff/iu-nandana  too  lias  cited  the  same  passage  as  from  the  Kallka- 
purana ;  and  ho  and  his  followers  have  construed  the  passage  as  aa 
unqualiKed  prohibition  of  the  adoption  of  a  youth  or  child,  whose  age 
exceeds  five  years,  and  especially  one  whose  initiatory  riteSj  as  £ar  u 
tonsure  inclusive^  have  been  performed  in  the  family  of  his  natural 
father.* 

According  to  Jagan-nitAa,  the  compiler  of  the  Dipfest,  the  said  pas- 
sage constitutes  an  absolute  prohibition  of  any  adoption  whatsoever 
of  one  whose  age  exceeds  five  years,  or  on  whom  the  initiatory  rite 
of  tonsure  may  have  been  performed  in  the  family  of  his  natural 
father.f 

And^  in  a  caset  in  which  the  adoption  of  one  older  than  five  years 
was  contended  to  be  illegal,  on  the  opinion  of  its  PandUs  (declaring) 
on  the  authority  of  the  Kalik&'puranay  the  adoption  of  such  peraoa 
to  be  legal,  the  Sudder  Dewanny  Adawlut  appears  to  have  detennined 
the  following  points,  as  applicable  to  Bengal. — Ist.  That  adoption  is 
restricted  to  no  particular  age. — 2nd  That  one  initiated  in  tonavrey 
in  the  name  and  family  of  his  natural  father,  is  incapable  of  adop- 
tion.— 3rd.  That  the  age  of  the  person  selected  for  adoption  must  be 
such  as  to  admit  of  the  ceremony  of  tonsure  being  performed  in  the 
adopter's  name  and  family. 

Now  the  doctrine  of  the  Dattaka-mimdnsi,  above  alluded  to,  can 
not  be  received  as  the  law  of  Bengal,  by  reason  of  its  being  different 
from  that  inculcated  by  the  DaUaka-chandrikd,  which  in  this  country 
is  respected  as  of  paramount  authority,  and  is  followed  in  preference 
to  all  authorities,  on  the  subject  of  adoption.^ 

*  8ec  D.  Mim.  Sect.  IV.  §  22,  Note,  and  MitdCkshara,  C»lcb.  Cn.  I.  Sect.  XI. §  13.  Note, 
t    Sec  Sutherland's  Synopsis,  Head  Se(!oiid,  §  7. 
+    Koerat-naracn  versus  RhobunneBSury.  S.  D.  *V.   Vol.  I.  p.  161. 
§    The  (lifferonco  of  opinion  between  these  two  authoritcs  with  respect  to  this    point, 
ai'iscs  from  a  difference  of  gramatical  conntmction.    The  term  in  the  original  is  *  Ch^didyi 
(coremoniea  having  tonsure  at  the  beginning,)  which  is  a  compound  epithet  termed   'ftoAr 
6ri7a','  which  id  again  divided  into  tad/funu  iamhigy<£na  hahu-hrxhi  and  atadguna  scunbigyiw 
6n AttdrfAt  f  inclusive  and  exclusive.)    The  author  of  the   Dattak^-ckandriktC   maintains  tii** 
the  term  Ckiid(£\a  not  included  in  the  expression   Chiid<tdif'f,  and  consequently    is   of  opi- 
nion that  rites  after  the  Chitdi^  that  is  commencing  with    the  investiture,  arc  reqnir«d  b 
he  performed  In   the  family  of  the  adopter ;  whereas  the  author  of  (he  Dattaka  Mim^vfi 
maintaining  that  CA if rfi' is  included  in  CkQ.d'idff'i^  holds   that  rit«x  r:ommcnciDg  with,  tlut 
is  including,  CAirfi.are  to  be  performed  in  the  adopter's  name  and   tamily.— Sec.    D.  fi. 
Sect.  II.  §  20  and  D.  Mm.  Sect.  V.  §  22. 
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As  to  the  opinion  of  Raghu-nandana  and  his  followers  including 
nfaffon-nalha,  which  is  based  solely  upon  the  passage  in  question  as 
from  the  KiUka-purdna,  it  is  to  be  observed  that  the  genuineness  of 
that  passage  itself  is  questioned  by  many,  particularly  by  the  authors 
of  the  Chandriki  and  the  Vyavakara-mayikha,  and  it  is  apparently 
not  authentic,  being  wanting  in  many  copies  of  that  purdna^  and 
bearing  the  look  of  an  interpolation  in  those  which  do  contain  it,  as 
it  does  not  connect  well  with  the  context.*  Indeed,  had  it  been 
authentic,  it  would  have  been  very  probably  cited  as  authority,  instead 
of  being  doubted  as  unauthentic,  by  the  author  of  the  Datlaka- 
chmndriki.    (See  D.  Ch.  Sect.  II.  §  25,  26.) 

Even  allowing  the  opinion  of  Raghu-nandana  and   his  followers  not 
to  be  an  unfounded  one,  it  cannot  be,  as  it  has  not  hitherto  been,   fol- 
lowed in  practice,  being,  as  it  is,  at  variance  with  the  doctrine  of  the 
DMaka-chandrika.     Should  it  be  alleged  that,  being  cited   by   many 
\     of  the  compilers,  some  of  whom  are  writers  of  great   authority,   such 
as  the  author  of  the   Daitaka-rnimansd,  the  passage  of  the  Kdlikd" 
>    purdna  in  question  must  be  received  (whatever  may  be  thought   of  its 
\    authenticity)  as   the   expression  of  a  doctrine  that  has  their  sanction, — 
I   the  reply  would  be,  that  still  it  cannot   be    accepted  as  the  doctrine  of 
i    the  Bengal  school,  when  a  different  doctrine   on   the  subject  has  been 
^    inculcated  in   the   Dattaka-chandrika^   which  has  been  adopted  here  as 
*    the  law  on  adoption,  and  has  been  invariably   and  unscrupulously  fol- 
^    lowed  in  practice,  in  preference  to  all  other  authorities  on  the  subject.* 
V        The  compilation  of  Ragku^uandana  is,  no  doubt,  respected  in  Bengal 
'     as  a   very   high   authority,   yet   on   the  subjects  of  inheritance   and 
adoption  preference  is  given  respectively  to  the  D&ya-bhhga  of  Jimita- 
vihana  and  Dattaka-chandnkd  of  Devanunda-Bhatia. 

As  regards  the  Sudder  Courtis  determination   above   alluded  to,   its 
defects  will  be  known  from  the  remarks  upon  it  by   Mr.     Sutherland. 


*  The  ItmitAtion  to  the  age  of  five  years  is  f oanded  on  a  passage  in  the  KcClik<f-pur<^ntL, 

bnithe  authority  of  the  passage  is  tlowhifviX, -^TYiedattaka-CkandrikcC  makes  no  mention 

;       of  it,  thongh  the  Daltaka-miminsa  dow.    The  latter  being  a  Benares  authority,  it  may  be. 

^'     proper  to  apply  the  limiting  principle  to  that  provinee,  but  not  to  Bengal  or  the  Deocan, 

where  that  principle  is   not  only   not   recognised,    but  where    it  is  denied,  and  adop- 

i^ions  continually  talte  place  at  an  age  far  exceeding  five  years. — Macn.  H.  L.  VoL  I.  p.  74, 

8ee8lr.  H.  L.  Vol.  I.  p.  75  ;  and  Vol.  II.  p.  230; ^Sutherland's  Synopsis,  Head  Second^ 

U%MChkar(£,  Ch.  I.  Sect.  II.,  §  13. 
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They  are  as  follows :  "  The  limitation  of  adoption  to  any  particular 
age  is  thus  ovcr-mled  :  but  without  presuming  to  question,  as  applicable 
to  Bengal,  the  accuracy  of  the  other  two  points  of  law,  resulting  from 
the  decision  referred  to,  there  is  no  impropriety  in  expressing  a  doubt, 
whether  they  can  be  received  as  constituting  a  general  rule  universallr 
decisive  on  the  questions  which  they  regard.— 1st.  Such  rule  would 
l)c  at  variance  with  the  doctrines  of  tlie  Daitaka  Mimdnsi  and  Daiiaia- 
Chandrika. — 2nd.  The  authenticity  of  the  passage,  attributed  to  the 
Kdlikd^ur&na,  on  which  the  opinion  of  Jagan-ndtha,  and  the  pandit* 
of  the  ^M^^fer  Deti^anny  is  founded,  is  justly  denied,  and  is  iiiterpreteil 
sis  admitting  the  adoption  of  one,  although  initiated  in  tonsure,  by 
his  natural  father.^^ — Synopsis,  Head  Second,  §  8. 

Thus  the  decision  in  question,  whicli  professes  to  be  applicable  to 
Bengal,  being  at  variance  with  the  doctrine  of  the  DftUaka-chaHdriti, 
and  consequently  of  the  Bengal  School,  of  which  that  work  is  the  par- 
amount guide,  I  do  not  know  how  it  can  be  followed  in  practice  with- 
out acting  contrary  to  the  long   established   doctrine   of  the   country. 

Observing  such  discrepancies  amongst  the  different  authorities  re- 
.  garding  the  proper  age  for  adoption,  I  have  taken  care  to  record  the 
following  Vyavasthas  in  accordance  with  the  doctrine  of  the  Dattaka- 
chandnki,  as  no  Vyavasthd  repugnant  to  its  doctrine  can  in  this 
country  be  followed  in  practice,  and  the  principles  thereof  have  been 
unscrupulously  and  judiciously  adopted  for  Bengal  by  all  the  European 
authorities. 

^   55 1 .     The  period  for  adoption  of  a   boy  of  the 
^  '  Brahmanay  Kshatriya^  or    Voishya  caste  is    e.x- 

tended  to  his  npa-nayanaj*  and  of  the  Shudra  caste  to   his  mar- 
riage.f 

*  Upa-napana  is  the  iuvcstiture  with  the  characteristic  cord.  It  is  nubsequcut  tn  th* 
ceremony  of  chUdci-karana  ( tonsure, )  which  inaj  take  place  either  immedUtelj  or  some 
time  before  the  upa-nayana.     For  these  cercmonioSi  see  ante,  p.  551. 

In  the  Dattaka'Chandrika  the  period  fixed  for  adoption  in  extended,  with  respect  Cu 
the  three  superior  tribes,  to  their  investiture  with  the  characteristic  oonis,  which  cereiuoDy 
is  termed  upa-nayana,  and  is  subsequent  to  that  of  tonsure  or  ch^ra-karoMai  and  with  res* 
j>ect  to  Shudras,  to  their  contracting  marriage — Maen.  H.  L.  Vol.  1.  p.  72. 

The  most  general  and  conijisteut  rule,  which  presents  itself,  is  this  .  *  Aoy  person  on 
whom  the  adopter  may  legally  pcrfonn  the  upu-nayana  rite,  is  capable  of  being  affiliated 
as  a  Uattaka  son.'— Syn.  H.  2. 

The  sn)>joine<l  appeal  r  to  be  the  substance  of  the  doctrine  of  the  Daitaka  Ckamdrihi 
resuhingfrom   the  most  abttruse  part  of  the  work.    1st.     The  most  preferable  object  of 
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J.  x-L  *!.  I.  If  merely  the  investiture  be  performed  ( by 
•^ '  the  adopter^  the  previous  rites  having  been  performed 
by  the  natural  father/j  the  filiation  of  the  son  given^  as  son  of  the 
adopter,  is  completed ;  in  conformity  with  the  text  of  Vashishtha. 
subjoined  : — "  Sprung  from  one  following  a  different  shikha,  (  or 
branch  of  the  Vedas,)  the  given  son  even,  when  invested  with  the 
characteristic  thread,  under  the  family  name  of  the  man  himself,  ac- 
cording to  the  form  prescribed  by  his  peculiar  shakhdj  becomes  parti- 
cipant of  the  duties  of  such  shdkhd.''~D.  Ch.  Sect.  II,  §    23. 


adoption  is  one,  for  whose  upa-nayana  rite  the  prescribed  principal  season  has  not  elapsed: 
the  previous  rites  performed  by  the  natural  father  are  not  to  be  renewed.  Such  son  becomes 
filially  related  by  the  mere  performance  of  the  rite  in  qacstiou.  2nd.  Inferior  as  an  ob- 
jeet  of  ad  option  is  one,  for  the  performance,  of  the  upa-nayana  rite  on  whom,  the  principal 
season  has  elapsed.  In  the  case  of  such  adoption,  the  sacrifice  for  male  issue  must  be  ob- 
served, and  ihe  rites  of  tonsure,  and  the  rest,  be  performed  by  the  adopter  on  tlie  adopted. — 
Sntlierland's  St/nopsU,  Note  XI . 

Marriage  is  the  only  initiatory  ceremony  for  a  Sh^ra  {antef  p.  %QQ,)  It  being 
therefore  absolutely  necessary  for  a  Sk^dra  adopter  to  perform  that  ceremony  in  bis  own 
name,  the  period  for  adoption  of  a  iSA^</ra  boy  is  extended  to  the  time  of  his  marriage. 
8ee  Anthority  II.  « 

'^  Another  objection,  however,  has  been  raised  to  the  plaintiff's  adoption,  founded  upon 
bis  age.  That  age  is  said  to  have  been  four  and  a  half  years  by  the  one  side,  and  twelve 
years  by  the  other.  It  seems  to  me  that  the  evidence  established  that  plaintiff  was  nearer 
the  latter  tban  the  former  age,  and  consequently  that  he  must  have  undergone  the  cere- 
mony of  tonsure  previously  to  his  adoption  by  (^bandrabnllec.  As,  however,  it  is  not 
contended  that  the  plaintiff  was  invested  with  the  thread  previous  to  his  adoption,  the 
adoption  in  the  present  case  is  not  invalidated. ** 

\  "  The  rule  prescribing  that  adoption  should  take  place  before  the   boy  is  five  years  old 

■^  has  been  held  by  the  court  following  the  best  authorities  to  be  simi>ly  directory,  and  not 
imperative,  and  the  only  absolute  pro  hibition  as  to  age  seems  to  be  that  amongst  Brahmins 
adoption  cannot  tarke  place  after  the  boy  has  been  invested  with  the  thread,  which  in 
Bengal  is  limited  to  the  sixteenth  year,  or  amongst  Shoodras  after  his  marriage,  Witliin 
that  limit  adoption  must  take  place  subject  to  the  diffvrcnt  rules  as  to  the  performance 
of  the  ceremonies  of  inauguration,  of  which  the  principal  is  tonsure,  to  be  applied  on  consi- 
deration whether  the  boy  to  be  adopted  be  a  stranger  or  related  to   the  adopting  father." 

"  Under  this  view  there  seems  to  mc  to  be  no  doubt  but  that  the  plaintiff  in  this  case, 
a  nephew,  was  altogether  eligible  for  adoption  by  the  uncle,  his  adopting  father.  Whether 
ander  any  or  what  circumstances,  a  stranger  can  be  adopted  after  the  ceremony  of  tonsure 
has  been  performed  in  his  natural  father's  family,  and  whether  that  ceremony  can  and 
should  be  repeated,  and  if  it  can,  what  is  the  effect  of  its  repetition,  are  questions  regard- 
ing which  conflicting  opinions  may  be  gathered  from  the  Hindoo  law  text  books.  As, 
however,  they  are  not  UQcessarily  involved  in  the  present  case,  it  is  needless  to  pursue 
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But  this  must  be  nuderstood  in  respect  to  an  adoption  taking  place 
within  the  primary  season  for  the  rite  in  question^  which  extends  to 
the  eighth  year.*— D.  Ch.  Sect.  II,  §  28. 

'*  Ohy  Lord  of  the  earth !  a  son  having  been  regnlar- 
opinion  refuted.  ly  initiated,  nnder  the  family  name  of  his  (natural) 
father,  unto  the  ceremony  of  tonsure,  does  not  become  the  son  of 
another  man.  When  indeed,  the  ceremony  of  tonsnre  and  other 
rites  of  initiation  (ChidddyA-sanskari)  are  performed  (by  the  adopter,) 
under  his  own  family  name,  (then  only)  can  sons  given,  and  tbe  rest, 
be  considered  as  issue :  else  they  are  termed  slaves.  Whether  he  be 
one,  whose  initiation  has  been  completed,  or  one  whose  pupilage 
{Shoishava)  has  passeil,  on  adoption,  after  the  fifth  year,  the  adopter 
should  first  perform  the  sacrifice  for  male  issue.'' '    As  for  what,  fhey 


them  further."— Fart  of  the  IaIo  Sadder  Conrt*8  jadgment  pnmed  on  the  7th  of  Karch  1851, 
in  the  case  of  Ram-kiahore  Aehatjci  veraw  Bhoobun-moyee  Debeft. 

Agaiu  on  review  of  the  Mid  judgment  the  above  finding  was  confirmed  in  the  tcrnu 
following: — 

<' Moreover,  the  united  anthoritiea  of  Maonnghten,  Col^rooke,  and  the  TnnsTiiCor  of  the 
Dattaka-chandriAtC,  and  precedents  of  this  Conrt,  all  cited  in  either  one  or  other  of  Ae 
judfrmcnts  of  this  court,  now  objected  to,  all  rule  that  an  adoption  is  not  restricted  to  way 
particular  age,  but  is  valid  if  made  previon;;  to  the  performance  of  the  rite  of  investiture 
of  the  thread,  viz.  the  aizteenth  yrnr/' 

*'  I  can  find  no  written  authorify  fr»r  the  absolute  restriction  which  i^  now  attemptad  to 
be  imported  in  to  the  doctrine  of  adoption,  founded  on  the  necessity  of  their  being  the 
possibility  of  performing  the  investiture  within  the  primary  season,  though  sncta  rif^t 
may  be  postponed  till  the  sixtnonth  year.  It  was  formerly  contended  that  adoption  must  be 
made  before  the  boy  to  be  adopted  was  five  yearn  old.  The  text  was  declared  to  be  simply 
directory  and  not  imperative.  On  thiff  point  it  appears  to  me  the  Dattaka  ckandnk^  ii 
also  directory  and  not  imperativo.  and  notwithstanding  the  preference  which  Ilindm 
lawyers  have  alvvays  shown  for  early  adopitions  they  have  never  prohibit-od  .adoption  of 
Brahmins  in  Bengal  to  any  parricnlnr  time  previous  to  the  period  before  whidi  ffce 
ceremony  of  investiture  must  tnke  place,  viz.  the  sixteenth  year."— Snddcr  Court's  order 
admitting  the  review  of  judgment,  dated  the  14th  of  January  1860. 

The  above  finding  of  the  Sndder  Court  is  left  intact  by  the  Privy  Council,  although 
some  other  parts  of  the  decision  aforesaid  have  been  reversed  by  that  TribnnsL 
See  an/c,  p.  784. 

*  '  Extending  to  the  eighth  year.*— This  is  the  primaiy  season  for  the  trpa-imfaM  ' 
of  a  BmChmanay  the  primary  seasons  for  the  upa-nayana  of  KshatrigM  and  FcrfsAyst  being 
respectively  within  the  eleventh  and  twelfth  years  calculated  from  their  conceptioDS  ;  s< 
will  be  known  from  the  text  of  Mamu  hereafter  cited.  By  the  term  '  eighth  year'  is 
meant  the  eighth  year  from  the  date  of  conception  :  this  also  is  clear  from  the  same  text 
of  Manu, 
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thus  read  as  from  the  Pur  anas  that  is  unauthentic. — Were  it  even 
authentic,  still  the  interpretations  given  by  somCj  that, — '  one  initiated 
in  ceremonies  down  to  that  of  tonsure,  under  the  family  name  of  the 
natural  father,  bears  no  filial  relation  to  the  adopter ;  b«t  such  rela- 
tioii  obtains,  where  the  ceremonies,  commencing  with  that  of  tonsure, 
aie  performed  by  the  adopter  only,' — and — '  if  a  child,  whose  tonsure 
has  been  completed  (by  the  natural  father,)  or  one  passed  five  years 
of  age,  be  adopted,  in  that  case,  his  filial  relation  does  not  accrue,^ — 
are  inaccurate.  For,  a  repetition  (of  the  same  position,  in  two  sentences 
of  the  same  passage,)  would  follow; — ^the  generally  received  rule,  as 
reoogtiised  by  all  good  persons,  in  respect  to>  the  filial  relation,  pre- 
vious to  the  investiture  of  the  characteristic  thready  of  one  ^so, 
adopted  under  five  year^  of  ^e,  (if  uninitiated  in  tonsure  by  the 
lUitural  falher,)  would  be  invalidated, — and  the  adopter  dying  at  that 
jnucture,  incom|>etency  (of  the  adopted)  to  perform  his  obsequies 
would  result.— D.  Cb.  Sect.  II.  %  25,  2& 

On  the  contrary,  this  is  the  meaning  of  the  passage  r-^^  Filial  rela- 
tion (to  the  adopter)  of  one  initiated  down  to  tonsure,  under  the  fa- 
mily name  of  his  natural  father,  being  first  barred,— on  the  repeti- 
tion of  that  ceremony,  and  the  rest,  such  relation  is  exempted  from 
the  prohibition :  and  accordingly,  since  previous  to  the  performance 
of  tonsure,  and  the  other  rites,  by  the  adopter,  the  servile  state  of  one 
initiated  (by  his  natural  &ther  unto  that  ceremony,)  and  of  him,  wha 
kflis  passed  his  fifth  year,  is  intimated  i  after  the  performance  of  that 
ceremony,  and  the  rest,  (by  the  adopter,)  filial  relation  to  him  is  es- 
tablished. In  respect  to  one,  whose  initiation,  has  not  been  performed 
(by  his'natural  father,)  and  a  child  who  is  under  five  years  of  age,  this 
relation  is  obtained  by  law  alone :  and  this  is  notorious. — 1>.  Ch.  Sect. 
II.  §«7. 

Or  there  may  be  this  interpretation  : — *  a  son,  (if  adopted,)  though 
initiated  as  far  as  tonsure,  by  his  natural  father,  is  not  a  son  (to  such  fa-* 
ther:') — the  author  having  thus  pjremised  such  son  not  to  be  filially  related 
(to  his  natural  father,)— the  sentence  ^amjaias-cha  puUraUm-ydti 
(meaning  *  and  he  acquires  filial  relation  to  another*)  is  subjoined  as  a 
reason,  and  thus  the  objection,  that  one  term,  'ptUrah^  (son,)  and  the 
particle  '  cAa*  are  unmeaning,  is  obviated. — D.  Ch.  Sect,  II.  §  26. 
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**' After  the  fifth  year."  This  regards  a  Ara^ina aa  seeking  the  fruit 
of  h>Uuc»9,  resulting  from  the  study  of  scripture.  For,  since  the  fifth 
year  only  is  the  principal  season  for  the  investiture  of  the  charac- 
teristic thread,  of  one  desirours  of  such  holiness,  as  is  shown  by  this 
text, — 'Tor  a  Brahmaaa  desirous  of  holiness,  resulting  from  the  study 
of  scripture,  the  fifth  year/'  &c., — the  passage  in  question,  has  the 
same  foundation. — But,  for  one  not  so  desirous, — '  after  the  eighth  year, 
the  adopter,  &c/— D.  Ch.  Sect.  II.  §  30. 

^     . ,        . .  II.  And  thus,  on  account  of  uniformity  of  import  with 

AUtnonty.  ^^^  ^^^^  ^^  Vasbisutua— "  Spmng  from  one  fol- 
lowing a  AiSereut  shakhi,  (or  branch  of  the  Fedas,)  the  given  son  even, 
when  invested  with  the  characteristic  thread,  under  the  family  name 
of  the  man  himself,  according  to  the  form  prescribed  by  his  peculiar 
shikha,  becomes  participant  of  the  duties  of  such  shakhd*' — by  the 
compound  epithet '  Ciiudddya/  (in  the  quality  conveyed,  by  which)  the 
tarm  Chudd  is  not  included,  rites  commencing  with  that  of  in- 
vestiture, for  persons  of  a  regenerated  tribe  would  be  suggested ;  but 
for  Shudras  marriage,  and  so   forth,  implied. — D.  Ch.  Sect.  II.  §  29. 

^   552.     The    primary    season  for  tonsure  of  a 
ya   a  Brahmana,  Kshatriya,  or  Voishya  boy  is  the  first 

or  third  year  of  his  age ;  and  such  season  for  the  upa-nayana  of 
a  Brahmana  is  the  eighth  year,  of  a,  Kshatriya  is  the  eleventh,  and 
that  of  a  Voishya  is  the  twelfth,  year  of  his  age,  reckoned  from 
the  respective  dates  of  their  conception.* 

Anthnritv     '  ^^  ^^^  command   of  the    Veda,   the  ceremony  of 

^'    tonsure  should  be  legally  performed  by  the  first  three 

classes  in  the  first  or  third  year  qfier  birth.— In  the   eighth   year  from 


•  Sir  William  Macnaghten  says;—"  The  period  fixed,  however,  for  the  iuvOBiiture  of  the 
three  auperior  tribes  are  different.  That  of  9l  Brahmin  should  take  place  when  he  is  cigbt 
years  of  age,  which  may  be  construed  optionally,  as  signifying  eight  years  from  the  date 
of  conception,  or  from  the  date  of  birth.  That  of  a /T^/ia^ry  i  at  eleven  years  of  agt*,  and 
that  of  a  Volihya  at  twelve"  (Mucu.  H.  L.  Vol.  I.  pp.  72,  78.)-The6e  eight,  eleven,  and 
twelve  years  arc,  however,  to  be  reckoned  from  the  date  of  concepUon,  as  ordained  in  the 
tcxtofMANu  quoted:  it  is  true  those  periods  are  sometimes  calculated  from  thedat«of 
birth,  but  that  is  according  \o  the  family  custom,  and  not  according  to  tke  law. 
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ths  conception  of  a  Brahmana,  in  the  eleventh  from  that  of  a  Kshatriya, 
and  in  the  twelfth  from  that  of  a  Voishya^  let  the  father  invest  the 
child  with  the  mark  of  his  class.* — Should  a  Brahmana,  (or  his  father 
for  him^)  be  desirous  of  his  advancement  in  sacred  knowledge,  a 
Kshatriya  of  extending  his  power,  or  a  Voishya  of  engaging  in 
mercantile  business,  the  investiture  may  be  made  in  the  fifths  sixth, 
or  eighth  year  respectively/ — Manu,  Ch.  I.  v.  85 — 87. 

There  are  also  secondary  seasons  for  initiation  in  upa-nayana*  Thus 
I^  j^i^u . — "  The  ceremony  of  investiture  hallowed  by  the  gayatri  must 
not  be  delayed,  in  the  case  of  a  priest,  beyond  the  sixteenth  year ; 
nor,  in  the  case  of  a  soldier  beyond  the  twenty-second,  nor  in  that  of 
a  merchant  beyond  the  twenty-fourth. — After  that  all  youths  of  these 
three  classes,  who  have  not  been  invested  at  the  proper  time,  become 
Vriiy&s  or  outcasts,  degraded  from  the  g&yatri,  and  contemned  by 
the  virtuous/' — Consequently, 

.y^y  553.     A  boy,  though  not  initiated  in  upa-na* 
y  '  yana  in  the  primary   season,   may    be  adopted 

before  the  close  of  the   secondary  season  ordained  for  that 
ceremony-t 

#  Although  in  the  above  text  of  Manu  the  primary  season  for  tonsure  is  ordained 
to  be  the  first  or  the  third  year  from  the  date  of  a  child's  birth,  yet  if  it  be  the  custom 
of  a  family  to  perform  the  ceremony  at  a  later  period,  the  same  is  preferable,  custom  being 
the  transcendant  law  and  superseding  the  general  maxims  of  the  law.— See  ante, 
pp.  814,  el  seque, 

t  Inferior  as  an  object  of  adoption  is  one,  for  the  performance  of  the  upthnayana 
rite  on  whom  the  principal  season  has  elapsed.— Sutherland's  Synopsis,   Note  XI. 

There  arc  secondary  periods  allowed  :  for  instance,  the  investiture  of  a  Bfohmin 
may  be  postponed  until  sixteen  years  after  the  date  of  conception,  that  of  a  Kshatriya 
until  twenty  two  years  after  the  same  date,  and  that  of  a  Voishya  until  twenty  four 
years.— Macn.  H.  L.  Vol.  I.  p.  63. 

The  author  of  the  Considerations  on  Hindoo  Law^seems  adverse  to  the  extension  of 
the  limits.  Ho  maintains  that,  in  the  case  of  Gopee-mohun  Deb,  it  was  the  opinion  of 
all  the  Pandits  who  were  consulted  on  his  behalf,  that  proof  of  his  being  under  the  age 
of  five  year«  was  indispensable.  He  also  alludes  to  a  remark  appended  to  the  case  of 
Keerut-naraen,  rersiu  Musst.  Bhoobunessuree,  decided  in  the  8.  D.  A.  But,  with  re- 
f  pect  to  the  first,  it  may  be  observed,  that  there  docs  not  appear  to  have  been  any  formal 
opinion  actually  taken,  and,  with  respect  to  the  second,  it  is  not  apparent  on  what  autho- 
rity the  remark  proceeded.  The  author  of  the  Consideratious  lays  it  down  as  a  second 
rule,  that  adoption  cannot  take  place  in  any  of  the  classes  after  the  ceremony  of  tonsure 
ihaU  have  been  performed.    From  what  has  preceded,  it  will  appear,  however,  that  'in- 
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Rka  ov  Since  after  adoption  at  that  time  he  may   be  iniiift-^ 

ted  in  the  upa-nayana. 

V      vAstha"  ^^'*'     ^"^  ^^  ^  ^  '^  Brdkmana,  K^mtriya 
^  *  or  Voishya  caste  should  be  adopted  after  his  upa-^ 

nyana,  and  no  Shudra  after   his   marriage  :  such  adoptixm,  if 
made,  is  invalid.* 

CiisE  NO.  469  OF  1851. 

Ranee  Nitra  Dayee  (Plainttff)  Appellant  versus  Bhola-nanth  Doss^ 
guardian  of  Gopender-nundun  Doss,  Minor, 

(Defendant)  Respondent. 

Case  ^^  ^^^^  ^^  brought  in  the  ^Uah  Court  to  aet  aside- 

bearing  ou  the  vya-     ^n  adoption,  and  to  recover  possession   of  property,. 

viuth((8  Nos.    551.  ^        \  ,_,..;    ^,  ^  ^       ^\^.  ,        ■ 

553  d:  554.  rcal  and  personal,  pertaining  to  the  estate  of  Kishore* 

nundun  Doss  Mohapatur^  deceased.  Zemindar  of  Pottaspore. 

Testiture'  should  have  been  subetiftuted  for  *  tonaura*  i  and  that  the  doctrine  ihoiild  !»?» 
been  qualified  by  the  provision,  that,  if  tonaure  had  been  performed  preTionalx  to  the 
fifth  year,  it  might  bo  repeated  in  the  family  of  the  adopting  father,  the  adopted  soi» 
thereby  becoming  an  anitya  dwydCmushydCyana, — Macn.  H.  L.  Vol.  L  p.  75. 

*  It  should  be  observed,  however,  that  where  this  ceremony  of  upa^nayana  hu  once 
been  performed,  in  insurmountable  bar  to  adoption  it  thereby  immediately  created.  Its 
effect  cannot,  as  in  the  cose  of  tonaure  before  the  age  of  five  years,  acoordinfr  to  the  aulho- 
rifcy  of  the  DaHaka-mim<£ns(£,  be  so  fiir  neutralised  as  to  admit  of  its  being  re-performod 
after  the  ceremony  of  Putreshfi, — Ibid.  p.  73. 

Another  question  would  likewise  arise,  whether,  even  after  the  expirmtiofa  of  the 
secondary  season  for  the  celebration  of  thorite  in  question,  as  provided  in  the  case  of  the 
natural  father,  the  adopter,  by  observing  certain  penances,  might  not  derive  ability  to 
perform  the  right  in  question.  A  determination  of  these  points  in  the  present  compila- 
tion, could  not,  without  presumption,  be  attempted.  It  may,  however,  be  remariced,  that 
it  appears  more  reasonable  to  suppose  that  the  celebration,  in  the  family  of  his  £ather«  of 
so  important  a  rite  aa  the  Upa-nayana,  or  the  expiration  of  the  MCoiKlury  period,  pre- 
scribed for  the  performance  of  that  ceremony,  should  constitute  an  impediment  to  adop- 
tion of  a  sou  given,  by  precluding  tUe  capability  of  the  rite  referred  to,  beiiig  celabnted 
in  the  family  name  of  the  adopter, — Sutherland's  Synopsis,  Note.  XII. 

This  has  been  doubted  by  the  Transktor  of  the  Dattaka-eha^driht  and  l^ofCsb- 
mtmltud'f  in  his  Sjrnopsis,  at  the  conclusion  of  tlioso  works,  and  he  diffidently  ezpresaes  Ms 
inability  to  settle  the  question,  though  he  inclines  to  the  negative:  bat  independendy  of 
there  being  no  authority  in  support  of  the  affirmative  of  the  question,  the  fact  that  in- 
veatituro  constitutes  a  second  birth  is  conclusive  against  it  Adoption  is  permitted  on  tke 
principle  that  the  adopted  son  is  bom  again  in  the  family  of  his  adopting  father  ;  b«t 
this  cannot  be  where  the  investiture,  which  causes  the  secondary  birth,  has  aUaadj  bcoi 
performed  in  the  family  of  the  natural  father.— Macn.  H.  L.  Vol.  1.  p~.  78,  Note. 
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7lie  particulars  of  this  case  are  given  at  pages  83,  84,  85  a/id  8G 
t>f  Midnapore  Zillah  Decisions  for  July  1851.  The  following  issues 
were  proposed  by  the  Wukeels  on  behalf  of  the  Appellant : — 

First, — Whether  the  Defendant  has  been  adopted  according  to  the 
Shaster,  and  the  custom  prevalent  in  the  family  of  his  adoptive  fa- 
ther; and  whether  the  Defendant  is  proved  to  have  been   so   adopted  f 

Secondly, — Whether  the  fact  of  the  plaintiff  receiving  as  her  pro- 
perty, the  Zemindaree,  &c.  from  her  husbatid,   and   her   allegation  of  - 
imch  being  the  custom  of  the  family,  are  proved  f 

Thirdly, — Whether  the  decision  passed  by  the  Zillah  Judge  is  right 
irith  reference  to  the  tenor  of  the  documents  filed  by  both  parties  and 
whether  the  above  decision  is  not  defective  and  incomplete,  in  conse- 
quence of  the  aforesaid  functionary  not  taking  a  bewastha  from  the 
Court  Pundit  ?  *  ^ 

Fourthly, — In  case  both  the  defendants'  adoption  after  performance 
of  the  requisite  ceremonies,  and  the  plaintiff's  allegation  of  obtaitiing 
and  retaining  possession  of  the  zemindaree  &c,  during  the  life-time  of 
her  husband,  be  proved,  then  it  is  to  be  seen  whether  the  property, 
which  devolved  on  the  plaintiff  while  her  husband  was  living,  should 
Hot  be  enjoyed  by  her  up  to  her  death  ? 

The  Court  intimate  that  the  second  issue  is  the  first  in  order,  be- 
cause, if  the  fact  of  the  gift  of  the  property  to  the  plaintiff  be  proved, 
there  is  no  necessity  to  proceed  in  the  discussion  '  of  the  other  issues* 

The  Court  then  proceeded  to  try  the  1st  and  3rd  issues  regarding 
the  legality  of  the  adoption.  Moonshee  Ameer  Alee  (pleader  for  the 
appellant)  stated  that  the  Shasters  require  that  an  adopted  son,  at 
the  time  of  adoption,  should  be  under  five  years ;  the  present  party 
was  seven  or  eight  years  of  age  when  selected.  It  is  true  that  the 
objection  of  the  age  being  five  years  was  not  taken  in  the  plaint ;  but 
the  Judge  himself  finds  the  fact  that  the  boys  were  severally  seven  and 
eight  years  of  age  when  affiliated,  and  this  Court,  in  appeal,  is  com- 
petent to  take  up  the  objection. 

The  pleader  here  refers  to  extracts  from  Mr.  Sutherland's  Daiiaka^ 
nUm&nga  and  Daiiaka-chandrika,  quoted  at  page  110  of  the  Reports 
for  September  1852,  to  the  effect  that  adoption  is  limited  to  the  fifth 
year.  The  pleader  then  requested  that  the  evidence  of  Sreedhur  Gos- 
be  referred  to.     This  witness's  deposition  was  then  read. 
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This  witness  states,  that  the  boy,  Gopender-nundun,  was  thirteeu 
or  fourteen  years  of  age,  when  brought  to  his  adoptive  father. 

Baboo  Ramapcrsaud  Roy,  on  the  part  of  the  respondent,  then 
observed,  that  on  the  point  of  age,  Mr.  Maenaghtcn  has  laid  down, 
at  pages  71  to  74  in  his  Hindoo  law,  that  in  Bengal  the  age  of  five 
years  is  not  a  legal  limit,  provided  tonsure  has  not  been  performed 
in  tlie  family  of  the  natural  father.  Age  up  to  any  date  previous  to 
marriage  is  immaterial.  A  precedent  to  the  same  effect  is  to  be  seen 
at  page  161  Volume  I,  of  the  Suddcr  Dcwanny,  Reports,  Keerut-narain 
versus,  Miisst  Bhobnesseree,  and  again  at  page  50,  Volume  V,  of  Sudder 
Dcwanny  Reports,  Mttsst,  Dullubee  versus  Manu  Beebee.  Then  as 
to  the  performance  of  the  ceremonies,  there  are  the  evidences  of  se- 
ven of  the  family  amlah  to  the  fact  of  the  tonsure,  &c.  having  been 
performed  in  the  house  of  the  adopting  father. 

Judgment. 

The  Court,  upon  a  careful  consideration  of  all  the  arguments  set  forth 
in  this  case,  sec  no  reason  to  differ  from  the  conclusions  at  which  the 
judge  has  arrived.  It  is  possible  that  some  acts  wore  done  by  Kishore- 
nundun  on  the  evening  preceding  his  death  which  might  appear  to 
mark  an  intention  to  recognise  the  plaintiff  as  his  successor  ;  but  nei- 
ther can  we  be  satisfied  that  these  acts  were  performed  by  him  in  full 
possession  of  his  faculties,  nor  is  there  testimony  on  the  plaintiflTs  part 
of  any  deliberate  and  complete  acts,  by  which  the  rights  ordinarily  at- 
taching to  an  adopted  son  could  be  held  to  have  been  cancelled  and  super- 
seded. There  is,  indeed,  no  testimony,  on  the  plaintifPs  part,  as  to 
the  nature  of  the  arrangement,  intended  by  Kishore-nunduii  in  respect 
to  the  adopted  boys,  then  forming  an  acknowledged  part  of  his  fa- 
mily. Had  there  been  really  a  deliberate  diversion  of  the  main  in- 
heritance from  them  to  the  plaintiff,  some  provision  on  their  behalf 
would  unquestionably  have  been  made  by  him. 

In  regard  to  the  validity  of  the  adoption  by  performance  of  the 
prescribed  ceremonies,  we  find  that  Kishore-nundun,  on  the  day  of 
receiving  the  boys,  formally  announced  to  the  collector  that  he  had 
taken  and  adopted  them,  evidently  implying  that  all  needfiill  cere- 
monies liad  been  then  complied  with.  We  find  actual  eWdence  ou 
the  record  to  the  performance  of  those  ceremonies;  which,  so  confirmed 
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l>y  the  statement  iJ*  Kidhore-minclun  himself,  seems  to  us  deseiring 
of  credit.  It  has  not  been  rebutted  by  any  testimony  on  the  part 
of  the  (plaintiff)  appellant^  excepting  negative  statements  of  witnesses^ 
who  say  tiiey  did  not  see  the  ceremonies  performed.  There  has  been 
no  attempt  to  prove  that  the  rite  of  tonsure  had  been  completed  be- 
fore the  boy  Gopendur-nundun  Doss  left  the  family  of  his  natural 
father.  Such  a  fact  alone  could  have  rendered  his  adoption  void.  It 
is  well  established  by  the  precedents,  to  which  the  respondent's 
pleader  has  referred,  that  the  adoption  of  a  Shoodur  boy  (otherwise 
cli^^ible)  in  Bengal  is  permissible  at  any  age  previous  to  his  marriage, 
as  that  of  boys  of  the  higher  castes  is  at  any  age  before  investiture 
with  the  thread  {upa-nayana.) 

For  these  reasons,  we  consider  the  adoption  proved  and  valid  and 
rqeet  the  appeal  of  appellant  with  all  costs. — iSrd  June  1853.  S.  D. 
A.  D.  p.  553. 
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SECTION  IX. 

The  form  of  adoption. 

_  4-Vi    ^  ^*^^*    ^^^  adopter,  having  fasted  on  the  day  pre* 

^  '  vious  to  that  of  adoption,  and  on  the  following  day 

having  performed  the  daily  religious  duties,  and  put  on  (two)  rings 
wrought  in  kusha  (I)  grass,  performed  the  ichaman  (2,)  invoked 
Vishnu  (3)  by  uttering  his  name,  worshiped  Nirayana  (4,)  with  per- 
fume and  flowers,  and  uttered  the  word  '  swastV  (5,)  shall  three  times 
repeat,  in  the  hearing  of  the  persons  attending  the  ceremoay,  these 
words: — "  Say  ye,  (this  is)  an  auspicious  day  for  this  act  of  adopting 
a  son  to  be  performed/' 

V         5«t'hft.''   ^^^*     "^^^^   having    uttered   '  SwmtV  and  '  Riddki,' 
y  '  (prosperity,)  and   repeated   •  Swasti  na  Indra/  ftc 

he  must  make  the  sarikalpa  (6 :) — "  To  day  of  such  and  such  a  month 
and  lunar  date,  I  Sree  (proper  name)  Deva^sarmd  (7,)  of  such  and  such 
gotra  (8,)  by  reason  of  being  without  issue  (male, )  as  well  as  to  pro- 
pitiate Almighty  God  by  liquidating  the  debts  due  to  ancestors,  and 
being  delivered  from  the  hell  (called)  ^  put^  (9,)  and  also  to  continne 
my  own  lineage,  I  will  receive  a  son  in  adoption  according^  to  the  ordi- 
nances of  the  holy  sages— Mand,  Vrih aspati,  Vasiiishtha,  Shou.vaka, 
Parashara,  and  the  rest,  and  according  to  the  branch  of  the  Veda 
which  I  follow." — Having  made  this  sarikalpa^  and  worshiped  the 
Guru  (spiritual  guide,)  he  shall  constitute  Brahmanas  his  represen- 
tatives to  officiate  in  the  ceremonv. 


1.  A  species  of  grass  (Poor ?/no«Mroirf<»«,)  held  so  RAcrnd  by  the  Hindux  that  their 
hands  are  thought  to  be  pnre  while  thoy  touch  some  of  it,  and  no  religions  rite  is  perfect 
without  it. 

2.  The  act  of  washing  the  mouth  by  repeating  a  mantra  as  a  religions  ceremony. 

3.  The  second  deity  in  the  trinity  of  the  ffindns,  whoso  function  it  Is  to  prcsenre 
the  uuivcrse. 

4.  The  name  of  Vishnu  considered  as  the  deity  who  existed  before  all  worlds  and 
moved  on  the  waters  of  creation. 

5.  A  benedictory  term, — Good  attend  you  !  amen! 

6.  A  resolution  to  perform  a  religious  ccrcnapny  ;  a  religious  ceremony  of  conse- 
cration. 

7.  The  general  surname  or  title  of  Brdhmanas  is  * Deva-sarmz*  or  *  Sanni'  thftt 
of  Kshatriijas  is  Barma,  and  that  of   VoUhya*  and  Shiidras  is  DcCiO, 

8.    Sec  ante,  page  657,  Note.  9,    See  ante,  pp.  2/,28  Note,  also  pp,  734—787. 
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VvATTAstha'^   ^^^'     Next  the  4r<iA«wtta,  constituted  as   A'charjya 
^  *  having  purified  the  altar  with  five  (pxvyas  (10,)   re- 

moved the  impediments,  and  purified  himself,  shall  properly  place  the 
ghaias  (earthen  mugs  full  of  water,)  and  according  to  his  ability  wor- 
ship Ganeska  (11,)  and  the  rest,  the  planets^  and  Dik-pdlas  (\%)  Praji  - 
paA^  and  Vishnu^  and  having  placed  (consecrated)  the  fire,  a^  made 
the  ekaru  (13,)  according  to  bis  branch  of  the  Veda^  he  shall  place 
(the  latter)  at  his  left  side. 

--  . ,     •  558.    After  that,   the  adopter^  inviting  his  friends 

^  '  and  relations,  representing  to  the  Sovereign  (14',)and 

going  before  the  giver  in  the  assembly  shall  ask  thus :  "  give  the  son.'^ 
The  giver,  having  repeated  five  manCrtn  (15) — '  Jo  Jgaijena/  &c., — 
shall  say, '  I  give,'  and  shall  give  the  boy.  And  the  adopter  repeating 
the  mantra : — '  Devasya-twai'  &c.,  shall  hold  him  by  both  hands,  and 
say :  "  I  receive  (adopt)  thee  for  religious  duty ;  I  receive  thee  for 
progeny  f'  and  shall  once  repeat  this :  ^  Sprung  fVom  the  several 
limbs^  especially  from  the  breast,  thou,  my  soul,  art  called  ion^  mayest 
thou  live  for  a  hundred  years  !*' 

_  fh    -^    ^^^'    Next,  the  adopter    having  offered  a  burnt- 

VyavapStna  •  ^^^^^^^  ^  ^.j^^^  ^y^^^  maniras  of  the  Rik-veda  :— 1. 

•  YaS'iwd  rhidd'  &c.,  2.  '  Tubhyamagne'  Slc,  3.  '  Smnodadai'  &c.,  shall 
five  times  repeat  the  same. 

^  -Urn''   ^^'  -^^^^^  *^**>  ^^^  giver  shall  repeat  this  nnxntra  : 

^  '    ''  Sprung  from  the  several  limbs,  mayest   thou  live 


10.  Qavya  is  the  produoe  of  a  cow  {go  ^ — the  five  gatfyas  ftie-^milk,  curds,  ghee  or 
clarified  batter,  cow-dung,  Attd  the  urine  of  a  cow. 

""  II.  Ganesha  is  the  son  of  Shiva  and  Dnrytf:  he  is  the  God  of  wisdonr  and  remover 
of  obetaoles,  and  is  invoked  by  the  Hindus  at  the  commencement  of  eaeh  undertaking:  by 
the  term  <  and  the  rest'  is  meant  the  class  of  gods,  iivo  in  number,  of  whom  Gnnesha  is 
the  head. 

12;  The  gods  who  superintend  the  quarters  of  the  universe  :  theie  are  eight  of  them, 
vh    one  at  each  of  the  cardinal  points,  and  four  at  the  intermediate  ones. 

13.  An  oblation  of  vegetable  food,  confined,  however,  ta  barely,  sesamom,  moog 
(  Phateolus  mungo,)  and  principally  to  rice  boiled  in  milk  and  clarified  butter. 

11.  See  the  text  of  Vriddha-Ootama  and  the  commentary  thereon. 

15.    Ifan^ra,  a  text  of  the  r«i(S,  a  mystical  venw  or  incautfttion,  a  form  rfpraye 
a  formula  sacred  to  any  particular  deity. 
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for  a  huDdred  years  :  belonging  to  a  different  gntra*^  do  thou  be  good 
to  me  and  to  thyself.'*  Next  he  shall  say  to  the  adopter  :  "  Having 
legally  received  the  son  given  by  me  according  to  the  sacred  law,  support 
thou  him  as  thy  ourasa-^y  according  to  justice  and  the  ordinance 
of  the  law." 

^-  .,     •    561.     The  adopter  then^  having  repeated    this    (ma- 

^  '  ntra  :)  "  I  anxiously  receive  thee,  as   I  ought   accor- 

ding to  the  tenets  of  religion,  for  religious  duty,  for  progeny,  for  the 
preservation  of  my  race:  having  ceased  to  belong  to  the  goira  of  thy 
natural  father  thou  belongest  to  my  gotra :  may  good  attend  thee, 
roayest  thou  be  always  happy,  and  live  long!*' — shall  smell  the  head 
of  the  child. 

-.  .,     •   562.     Next,  having  adorned   the  son   with  appard, 

^  '  ear-rings,  &c.,     The  adopter  shall  deliver  him   up  to 

his  wife,  if  he  have  one. 

4.1*    ^   ^^^'    After  that,  the  adopter,  having  advanced  with 
^  *  the  son  to  the  Achirjya  shall  scat  himself  before  the 

first  facing  the  south.  And  the  AchArjya  with  the  charu  already  pie- 
pared  and  kept,  shall  offer  a  hundred  homasX  to  Prajapaii  by  re- 
peating the  mantra — "  Prajdpate,'*  &c.,  and  having  finished  the  rAorv- 
homa^  he  shall  perform  the  maha-vyahrili-homaj  and  the  homa  to  the 
Creator  of  the  universe. 

_-  .,      •    SGI".     Next,  he  shall   perform  with  Urumbara^  Sa- 

^  '  midh  H,  nhoma  to  Vishnu^  and  the  tiUjya  homa  to  the 

deities  worshiped. 

_  .,       •  565.     After  that,  the  act  (of  adopting)  being   com- 

^  '    plcted  with  the  performance  of  the  rites  commencing 

with  Shatyayana  [homa)  and  ending  with  the   singing  (called)    *  f  ohm- 

devyay  and  the  iilaka  (a  mark  on  the  forehead)  made  with  the   ash  il- 

tached  to  sruva  (ash  rake,)  the  act  of  giving  remuneration    {daksUni) 

shall  be  performed. 

These  rites  and  ceremonies  are  at  present  in  use:||  there  are  also  some 

other  rites  ordained  by  sages,  as  will  be  known  from  the  texts  subjoined. 


•     See  antCy  p.  657,  Note.  t     See  «»'«»  P-    '4- 

X     Homa,  an  oblation  to  fire,  a  burnt  offering  or  sacrifice. 
$    A.vfi\A^g,  Ficiis  glomerata.  ^     Sacrificial  fnel. 

I]    ¥ho6e  are  to  bo  found  in  tbo  Dattaka-didhiti,  and  at  the  end   of  the  coiiimeBt«(Vk 
to  the  DaUaka-mim<Cnsd  and  Dattaka'Chxudrikd, 
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"  I,  SflouNAKA,  now  declare,  the  best  adoption  :  '  One  haying  no 
male  issue,  or  whose  male  issue  has  died,  having  fasted  for  a  son/^ 
&c.— D.  Ch.  Sect.  II.  §  2. 

Yriddha  Goutama  ; — "  Having  given  two  pieces  of  cloth,  a  pair  of 
ear-rings,  a  turban,  a  ring  for  the  forefinger  to  a  priest  religiously 
disposed,  a  follower  of  Fkhm,  and  thoroughly  read  in  the  Fedas. 
Having  venerated  the  king  (a,)  and  virtuous  Brdhmanas  (i,)  by  a 
madhU'parka  (or  prepared  food  consisting  of  honey,  liquid  butter  and 
curds.)"— D.  Ch.  Sect.  II.  §  3. 

"  Both  a  bunch  of  sixty  four  stems,  entirely  of  the  iusha  grass,  and 
fuel  of  the  palisha  tree, — also  having  collected  these  articles :  having 
earnestly  invited  kinsmen  (u)  and  relations :  having  entertained  the 
kinsmen  with  food^  and  especially  Brahmanas  (i :)  having  performed 
the  rites,  commencing  with  that  of  placing  the  consecrated  fire, 
and  ending  with  that  of  purifying  the  liquid  butter,  having  advanced 
before  the  giver,  let  him  cause  to  be  asked  thus :  '  give  the  boy*. — The 
giver,  being  capable  of  the  gift,  (should  give*)  to  him,  with  recitation 
of  the  five  prayers,  the  initial  words  the  first  of  which,  are  "  Yb- 
yfl/nyena,'' fee— (The  same  author  continues:) — *' Having  taken  him 
by  both  hands,  with  the  recitation  of  the  prayer,  commencing, — 
J)evasya'iw(i,*'  &c.;  having  inaudibly  repeated  the  mystical  invocation. 
—  "  Angad-angai^  &c;'  having  kissed  the  forehead  of  the  child  ;  having 
adorned  with  clothes,  and  so  forth,  the  son  bearing  the  reflection  of  a  son. 
(The  text  continues :) — ''Accompanied  with  dancing,  songs,  and  bene- 
dictory words,  having  seated  him  in  the  middle  of  the  house;  having 
according  to  ordinance,  offered  a  burnt-offering  of  milk  and  curds, 
(to  each  incantation,)  with  recitation  of  mystical  invocation  '  yas-iwd 
hridi,'  &c.— the  portion  of  the  Rik-veda  commencing  *  Tubhya- 
magne,' — and  the  five  prayers,  of  which  the  initial  words  of  the 
first  are  "  Somodadat,''  fee— D.    Ch,  Sect.  II.  §  5,  7,  &  9. 

Vriddha  Goutama—"  Let  him  then  cause  to  be  offered,  as  burnt- 
offerings,  an  hundred  oblations  of  milk,  with  liquid  butter,  contempla- 
ting in  his  mind,  as  the  object  the  Lord  of  created  beings,  with  recita- 
tion of  the  prayer : — *  Prajd-pate-nalwi'deUm.^^ — D.  Ch.   Sect.  II.  §  10, 


'  Should  give*  is  understood.— D.  Ch,  Sect.   II.  §  6. 
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Vashishtha — **  A  person  being  about  to  adopt  a  son  should  take  an 
iinreraote  kinsman  or  the  near  relation  of  a  kinsman  ;*  having  conven* 
ed  liis  kinsmen  {u,)  and  announced  his  intention  to  the  king  (a^)  and 
having  offered  a  bumt-offeringy  with  recitation  of  prayers  denominated 
•  Fydhriti'  in  the  middle  of  his  dwelling/'— D.  Ch.  Beet.  II.  §.  1 1. 

BouDHAYANA  propounds  a  special  rule  for  the  followers  of  the  Titiin- 
veda:—*'  We  are  about  to  explain  the  mode  for  the  adoption  of  a  son» 
one  about  to  adopt  produces  two  pieces  of  cloth,  a  pair  of  ear-rings^  a 
ringj  a  priest  thoroughly  read  in  the  Vedfzs,  a  bunch  of  sixty*foar  stems 
of  the  kmha  grass,  and  fuel  of  the  pama  tree*  Then  having  invited 
kinsmen  (u,)  into  the  middle  of  the  dwelling,  and  having  made  a  rc> 
presentation  to  the  king  (a :)  having  sat  down  by  the  direction  of 
a  Brihmana^  in  the  assembly,  having  caused  to  be  exclaimed, — '  Aus- 
picious day  !  benediction  I  prosperity ! ;  having  performed  the  rites;  com- 
mencing  with  the  recitation  of  the  prayer — '  Yad-deva-yajana/ — down 
to  the  placing  of  the  vessels  for  water :  having  advanced  before  the 
giver,  let  him  thus  beg :  '  Give  me  this  son.'  The  other  replies^ '  I 
give.'  He  receives  the  child  (and  says ;)  '  I  receive  thee  for  the  sake 
of  religious  duty  :  I  adopt  thee  for  offspring.'  Then  having^  adorned 
him  with  clothes,  the  ear-rings,  and  ring :  having  performed  the  in* 
vcstiturc,  and  other  ceremonials  down  to  the  kindling  of  a  flame  of 
fire :  having  dressed  the  oblations,'  he  offers  a  burnt-offering  after 
having  recited  the  incantation  in  the  first  chapter  of  the  ( Yajur)  veda 
commencing, — '  Yasiwd'hridd^kirind-manaymina' — with  the  recitation 
of  the  sacrificial  prayer,  '  Yas-yaivam  mkritejdta  veda,'  &. — he  offers 
a. burnt-offering.  Next  having  performed  the  burnt  sacraments,  where 
the  prayers  denominated  vy&hriti  are  recited :  and  that  designated 
Swiahii'krit^  with  other  ceremonials,  being  completed,  down  to  the 
bestowing  of  an  excellent  cow,  he  presents  the  fee  saying,  yours  (are) 
these  two   clothes,   the   ear-rings,  and  the  ring  likewise," 

(a)  ^  The  king' here  signifies,  the  chief  of  village,  for  the  text  of 
Vrihad  Goutama  recites, — ''having  invited  all  kinsmen  and  the  chief  of 
the  village  also."—/).   A/m.  Sect.  V.  §  5. 

^  If  the  king  be  at  a  distance,  (he  should  thus  vcn?rate)  the  chief  of 
the  village, — for  a  text  ricitcs  :  ''  having  united  all  kinsmen,  and  the 
chief  of  the  village  also."— D.  Ch.  Sect.  II.  §  4. 

*    Sec   anlCy  p.  837. 
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fi)  Brahmanas,]  The  plurality,  meant,  by  this  word,  is  restricted 
to  three. — The  venerating  of  Brihmanas  is  with  a  view  to  their  asking 
(the  child  in  adoption.) — Ibid. 

(a)  Kinsmen.]  The  kinsmen  of  the  father  and  mother.*  Relations 
— Sapindas.f  The  inviting  of  these  is  for  the  sake  of  witnessing 
—Ibid.    §  6. 

«j.  . ,     •   566.     Of  the  above  mentioned    ceremonies  the  gift 

'^  '  and  acceptance  are   essentially  necessary. 

Reason  ^^  ^^  ^^^  absence  of  both  of  them   the   adoption   is 

totally  void. 

\I  f  Vi    '^   ^^^'     ^^^  performance  of  the   homa  and   the   other 

^  "  principal  rites  is  also  essential  to  the  completion   of 

an  adoption. :{: 

Rbasok  Since  without  the  performance  thereof  the   adopted 

is  not  vested  with  the  full  rights  of  a  son. 

-     . ,        . .  I.     It  is  therefore  established,  that  the  filial  relation 

^*     of  adopted  sons  is  occasioned   only  by   the  (proper) 

ceremonies.     Of  gift,  acceptance,  a  burnt  sacrifice,  and  so  forth,  should 

any  be  wanting,  the  filial  relation  even  fails. —  D.  Mm.  Sect.  V.  §  56. 

II.  Mant  propounds  a  special  rule,  should  t^ie  due  form  for  adop- 
tion not  be  observed  :  "  He  who  adopts  a  son,  without  observing  the 
rules  ordained,  should  make  him  a  participator  of  the  rights  of  mar- 
riage :  not  a  sharer  of  the  wealth.'^  The  meaning  is ;  the  marriage 
only,  of  one  adopted  without  the  form  for  adoption,  is  to  be  perform- 
ed ;  no  wealth  is  to  be  bestowed  on  him  :  on  the  contrary,  in  such 
case,  the  wife  and  the  rest  even  succeed  to  the  estate  :  for,  without 
the  observance  of  form,  his  filial  relation  is  not  produced. — D.  Mim- 
Sect.  V.  §  45,  46. 

III.  In  case  no  form,  as  propounded,  should  be  observed,  it  will 
be  declared  that  the  adopted  son  is  entitled  to  assets,  sufficient  for 
his  marriage.— D.  Ch.  Sect.  II.  §  17. 

•    Sec  anie,  p.  267.  t    See  amie,  pp.  803,  304. 

%  Should  ft  son  be  adopted  without  the  obse  ryance  of  prescribed  form,  his  filial  re- 
gion would  not  be  cstablUhedi  but  he  would  be  entitled  to  assets  sufficient  to  defray  the  ex- 
pense of  his  marriage.— Sotherland's  Synopsis,  Head  Third. 
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--  . ,      ^  5G8.    The  uoii-observance,   however,  of    any   of  the 

Vvavastha .  . ,  .  .  . 

^  unessential  ceremonies, — such   as    representation  to 

the  king,  invitation  of  friends   or   kinsmen,    and   so  forth, — does   not, 
render  tlie  adoption  invalid,  nor  even  incomplete.* 

^     , ,        • .  T.     '  Kinsmen/  {bandhun) — his  own  and  his    father's 

^'  and  mother's  kinsmen.  Relations,  (jnydiin) — Saptn- 
(las.  The  invitation  of  kinsmen  and  the  others  is  for  the  sake  of 
their  witnessing;  in  the  same  manner  as  the  invitation  of  the  king; 
for,  both  terms  are  confirmatory  of  tliis,  in  the  sense, — "  they  unite 
with  (badhnanW)  and  "  know  {Jdnantl,'^)  as  their  own,  the  adopted 
person. — D.  Mim.  Ssct.  §  9. 

II.  "  He  who  means  to  adopt  a  son,  must  assemble  his  kinsmen," 
&c. — This  is  intended  to  show  that  a  son  known  by  kinsmen  (to  have 
been  adopted,)  shall  take  the  inheritance,  and  perform  the  Shraddha 
and  the  like :  and  they  shall  not  molest  him.  The  notice  given  to 
the  king  is  intended   for   the   same  purpose. — Coleb.   Dig.   Vol.   111. 

p.   24r*. 

III.  Notice  to  the  king  and  convocation  of  kinsmen  are  necessary 
for  a  seen  (or  secular  purpose,)  namely,  that  the  adopter's  brothcis 
and  the  rest  may  know  the  name  and  class  (of  the  the  child,)  and  so 
forth,  after  thoroughly  investigating  (all  circumstances.)  For  this 
reason  (the  purpose  not  being  indispensable,)  affiliation  is  in  some 
instances  valid,  even  without  this  unessential  part  (of  the  ceremony.)— 
Coleb.  Dig.  Vol.  III.  248. 

Remarks.  Jagan-natha  says  :  "  The  oblation  to   fire  witli    holy 

words  from  the  Veda  is  an  unessential  i^^xi  of  the  cere- 
mony :  even  though  it  be  defective,  the  adoption  is  nevertheless    valid, 

^  The  expression  *  RajcC  han  been  explained  by  commentators  to  Riguify  tbc  chief- 
of  the  town  or  villftgc.  They  seem  however  agreed,  that  the  notice  enjoinetl  and  tlie 
invitation  of  kinsmen  are  no  legal  essentials  to  the  validity  of  the  adoption,  being  merely 
intended  to  give  greater  publicity  to  the  act,  and  to  obviate  litigation  and  doubt  regard- 
ing the  right  of  succession. — Sutherland's  Synopsis.  Head  Thinl. 

Must  of  these  rules  are  p:cneral;  they  are  not  all  imperative.  The  notice  to  tlit  kin;; 
may  be  dispensed  with. — Colebrooke's  remark.    See  Str.  H.  L,  Vol.  11.  p.  64. 

As  to  notice  to  the  R£j(£  and  invitation  of  kinsmen,  they  are  agreed  not  to  be  ab- 
solutely necessary,  being  merely  intemied  to  give  greater  notoriety  to  the  thin^,  i>o  ai  to 
obviate  doubt  regarding  the  n^i^t  of  ducce4sion.--Str,  U.  L.  Vol,  I.  p  33. 
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for  no  one  admits  that  the  principal  object  is  unattained  if  an  un- 
essential part  be  defective  /' — "  In  like  manner,  should  the  oblation 
to  fire  be  partly  omitted  in  consequence  of  inability  (to  complete  it) 
the  adoption  is  sometimes  good  in  law^  as  marriage  and  the  like  are 
valid  in  similar  circumstances." — "If  the  declared  intention  be  ex- 
pressed in  these  words,  '  I  give  him  to  you  as  a  son/  and  if  the  accep- 
tor's intention  be  thus  expressed,  '  I  take  him  as  a  son,'  he  becomes  a 
son :  nothing  else  is  required/ — Since  no  one  has  declared  that 
filiation  is  null,  if  the  oblation  to  fire  with  holy  words  from  the  Veda 
be  omitted,  the  validity  of  adoption,  by  gift  and  acceptance  only,  with- 
out such  an  oblation,  is  fully  proved  by  reasoning." — See  Coleb.  Dig. 
Vol.  III.  p.  244—248. 

Mr.  Colebrooke  remarks : — "  As  to  oblation  to  fire,  the  ceremony 
is  prescribed ;  but  the  fact  of  its  celebration  may  be  presumed  if  there 
be.no  proof  to  the  contrary."  Then  he  relies  upon  the  following 
dictum  of  Jagan-naiha  : — *'  The  inadvertent  omission  of  a  ceremony 
would  not  invalidate  the  adoption."  Again,  amongst  his  remarks  ac- 
companying his  letter  to  Sir  Thomas  Strange,  the  learned  gentleman 
observes  that  "  the  unintentional  omission  of  some  part  of  them  by 
the  adopter  would  hardly  invalidate  adoption,  though  the  willful  omis- 
sion of  the  whole  by  him  might  have  that  effect :  since  the  perfor- 
mance of  the  ceremony  of  tonsure  or  other  rite  in  the  family  of  the 
adopter  is  indispensable  to  the  completion  of  the  adoption.*' — See 
Str.  H.  D.  Vol,  II.  pp.  106  &  130. 

Sir  Thomas  Strange,  on  the  authority  of  Manu,  Jagan-n&tha^  Cole- 
brooke, Sutherland,  and  Ellis^  observes :  *'  There  must  be  gift  and 
acceptance^  manifested  by  some  overt  act.  Beyond  this,  legally  speak- 
ing, it  does  not  appear  that  any  thing  is  absolutely  necessary.  And 
even  with  regard  to  the  sacrifice  to  fire,  important  as  it  may  be  deemed 
in  a  spiritual  point  of  view,  it  is  so  with  regard  to  a  Brdhmana  only  : 
according  to  the  constant  distinction,  in  the  texts  and  glosse^s,  upon 
matters  of  ritual  observance,  between  BrdAmanas  and  other  classes  ; 
it  being  by  the  former  only  that  the  datta-homa,  with  holy  texts  from 
the  Veda,  can  properly  be  performed.  The  other  classes,  and  parti- 
cularly the  S/ddra,  upon  this,  and  other  like  occasions,  perform  an 
imitation  of  it,  with  texts  from  the  purdnas.  And,  even  with  regard 
to  the  Brdhmanasy  admitting  their  conception  in  favor  of  its  spiritual 
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benefit^  it  by  no  means  follows  that  it  is  essential  to  the  efficacy  of 
the  rite,  for  civil  purposes ;  but  the  contrary  is  to  be  inferred ;  and 
the  conclusion  is,  that  its  validity,  for  these,  consists  generally  in  the 
consent  of  the  necessary  parties,  the  adopter  having  at  the  time 
no  male  issue,  and  the  child  to  be  received  being  within  the  leg^l  age 
and  not  being  either  an  only,  or  the  eldest,  son  of  the  giver ;  the 
prescribed  ceremonies  not  being  essential. — Str.  H.  L.  Vol.  I, 
pp.  83,  84. 

The  first  part  of  Jagan-ndtha^s  remarks,  namely, — '  that  the  oblatioa 
to  fire  {homa)  is  an  unessential  part  of  the  ceremony  of  adoption' — ap- 
pears to  be  inaccurate ;  for  when  it  is  explicitly  laid  down  in  the 
Dattaka-mimansa  and  other  works  of  paramount  authority,  that  the  filial 
relation  of  a  boy  adopted  without  the  observance  of  the  hcma  and 
other  rites  fails  to  accrue,  and  the  boy  so  adopted  does  not  inherit 
the  adopter's  property,  then  the  homa  and  other  necessary  rites  cannot, 
upon  the  mere  saying  of  Jagan^natha^  be  unessential  parts  of  an 
adoption,  neither  can  the  adoption  be  complete  without  the  obser- 
vance of  the  same :  (See  ante,  pp.  J<71,  872.)  His  other  remark,— 
namely,  *  should  the  oblation  to  fire  be  partly  omitted,  in  consequence 
of  inability,  the  adoption  is  sometimes  good  in  law,' — seems  not  to 
be  correct  in  every  respect,  inasmuch  as  of  the  several  homos,  only 
the  Satyiyaua  (which  is  a  supplementary  one)  can  be  dispensed 
with :  save  and  except  that,  no  other  homa,  necessary  in  adoption, 
can  be  wholly  or  partly  omitted  without  leaving  the  adoption  incom- 
plete. And  as  to  his  remark  last  quoted, — namely,  'if  the  intention 
of  giving  and  receiving  be  expressed  in  the  terras  :  "  I  give  him  to  you 
as  a  son,''  "  I  take  him  as  a  son,"  he  becomes  a  son,  nothing  else  is  re- 
quired :  since  no  one  has  declared  that  filiation  is  null  if  the  oblation 
to  fire  be  omitted, — it  is  to  be  observed  that  it  has  been  conclusiveh 
laid  down  in  the  Dattaka-mimansd  and  intimated  in  the  DaUaka- 
chandrikd,  which  are  paramount  authorities  on  the  subject  of  adoption 
and  are  followed  in  practice  in  preference  to  all .  others,  that  -of  gift, 
acceptance,  burnt  sacrifice  {homa,)  and  so  forth,  should  any  be  want- 
ing, the  filial  relation  and  even  the  heritable  right  fail.  Consequent- 
ly, the  assertion  that—no  one  has  declared  that  filiation  is  null  if  the 
oblation  to  fire  be  omitted — is  contrary  to  fact.  Besides,  adoption 
is  permitted  on  the  principle  that   the  adopted  son  is  bom   again  in 
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the  family  of  his  adopting  father,  and  this  regeneration  can  only  take- 
place  by  the  performance  of  the  reKgious  rites  ordained :  thus  much  is* 
manifest  from  the  following  dictum  of  his  own :  ''  Birth  caused  by  male- 
seed  and  uterine  blood  is  one  ground  of  filiation ;  the  second  birth^  by  in- 
vestiture or  other  ceremonies,  is  equally  a  good  ground  of  filiation,  by^ 
whomsoever  performed.  When  he  who  has  procreated  a  son  gives  him  ta 
another^  and  that  child  is  born  again  by  the  rites  of  initiation,  then  hi» 
relation  to  the  giver  ceases,  and  a  relation  to  the  adopter  commences  r 
this  birth  cannot  afterwards  become  null  by  his  erroneously  reverting 
to  his  original  family.''  (See  Coleb^  Dig*  Vol.  II.  pp.  149,  150.)< 
Farther,  had  the  mere  gift  and  acceptance  been  sufiScient  to  establish 
the  relation  of  the  adopted  as  son  to  the  adopter,  then  the  non-perform- 
cnce  of  his  initiatory  ceremonies  by  the  adopter  would  not  have 
fendered  him  a  slave.  An  adoption,  therefore,  is  complete  and  valid 
not  merely  by  gift  and  acceptance,  but  the  performance  of  the  neces- 
maey  rites,  preceded  by  a  legal  gift  and  acceptance :  should  any  of 
them  be  wanting,  the  filial  relation  must  also  be  wanting,  as  has- 
been  justly  concluded  in  the  Dattaka'-mimdnsa.  Thus  Jagan^ndiha's 
dictum  that,  save  and  except  gift  and  acceptance  nothing  else  is  re- 
quired (for  the  validity  of  an  adoption,)  is  quite  erroneous,,  and  as 
such  cannot  be  followed  in  opposition  to  the  doctrine  laid  down  in 
those   two  works,   which  are  of  paramount  authority  in  adoption. 

The  above  is  also  applicable  to  Mr.  Colebrooke^s  remarks,  which 
are  founded  principally  upon  those  of  Jagan-natha.  It  would  seem 
that,  at  the  time  of  writing  them,  the  passages  contained  in  the 
Xyatiaka-mimdnsd  and  Dattaka-chandrikd  did  not  occur  to  the  mind 
of  Mr.  Colebrooke,  as  otherwise  he  would  not  have  followed  Jagan^ 
n&tha  in  preference  to  those  paramount  authorities. 

After  this,  it  is  unnecessary  to  criticise  the  remarks  of  Sir  Thomas 
Sfcrange.  The  only  one  to  be  taken  notice  of  is,  that  he  says  *  the 
Datia-homa  with  the  holy  texts  of  the  Vedas  can  only  performed  by  the 
Brahmanas :  the  other  classes,  particularly  the  Shidraa,  upon  this,  like 
other  occasions,  perform  an  imitation  of  it  from  the  Puranas.*  But 
although  no  other  class  than  that  of  Brdhmanas  are  allowed  personallg 
to  repeat  the  holy  words  from  the  Vedaa,  and  perform  the  rites  thereby 
to  be  performed,  yet,  all  those  classes  can,  and  do  usually,  employ 
0rAhmaM^  to  officiate  for   them  in  the  performance  of  j»uch  rites* 
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MoreoTcr^  according  to  the  Dharma-shdslra,  as  current  in  this  coifhtrr, 
it  being  necessary  for  the  inferior  classes  also  to  perform  the  hama 
like  the  Br&hmanas,  even  the  Shudraa  are,  for  completion  of  the  reli- 
gious ceremonies  of  great  consequence,  directed  to  have  the  homa  per- 
formed by  BrahmaaaSi  as  is  evident  from  the  following  passage  of  the 
Dattaka-nirnaya  :  '^Vashishtha  — '  Nor  let  a  woman  give  or  accept  a  son, 
unless  with  the  assent  of  her  lord.  A  person  being  about  to  adopt  a  son^ 
should  receive  him  having  convened  (his)  kinsmen ,  announed  (bis)  in- 
tention) to  the  king,  and  having  offered  a  burnt  offering  with  recit- 
ation of  prayers  (denominated)  Vyihriti  in  the  middle  of  his  dwelling/ 
— Here  it  being  intimated  that  a  woman  may  give  or  accept  (a  son,)  and 
that  homa  should  be  performed  in  the  adoption  of  a  son,  let  it  be  known 
that  there  is  no  impropriety  in  her  performing  the  homa  through 
Brahmanaa,  just  as  (she  does)  when  completing  a  voluntary  religions 
ceremony  {vrata,)  and  so  forth ;) — a  Skidra  also  should  act  iu  like  man- 
ner/' By  the  assertion  *  a  Shddra  also  should  act  in  like  manner/  the 
KshatriyM  and  Voishyas  are  a  fortiori  entitled  to  perform  the  ioma 
through  Brahmanas  as  is  actually  done  by  them.  • 

The  author  of  the  Dattaka-nirnaya,  iu  accordance  with  the  following 
text  of  Dkvala,  is  of  opinion  that  there  is  no  necessity  for  homa  andio 
forth  in  the  adoption  for  a  daughter's  son  or  a  brother's  son  :  '*  Homa, 
&c.  are  not  ordained  in  the  (  adoption  of  a)  daughter's  son  and 
brother's  son  :  the  same  being  valid  by  the  verbal  gift  alone  :  this  is 
said  by  the  glorious  Yama/'  A  text  of  Devala  cited  in  the  Dwoipi- 
yana   Saraswaii-vildsa, 

The  following  rites  and  ceremonies  are  also  to  be  performed  by  the 
adopter  besides  those  already  mentioned  :  — 

_  4-\%    ^    ^^'^'     ^^'  however,  the  initiatory  rites,  which  should 

^  '  have  taken  place   previously,  have  not  been  perform- 

ed by  the  natural  father,  they  arc,  in  that  case,  to  be  completed  by 
the  adopter  even,  on  account  of  the  indispensable  necessity  of  remov- 
ing the  taint  of  the  seed  and  womb,  and  for  the  sake  of  preserving  the 
order,  prescribed  for  the  sake  of  the  performance  of  the  rites  in 
question.— D.  Ch.  Sect.  II.  §  22. 

VfTQTTfiQfViQ^  ^^^*     ^^  *  ^^^'  whose  tonsure  has  been  already  pcr- 

^  '  formed,  be  received   in  adoption,   his  filiation    must 

be  completed  by  the  performance  of  the  upa-nayana,  &c.     preceded  by 
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the  putireshii  (sacrifice  for  male  issue,)  in  case  of  his  belonging  to 
one  of  the  three  suprior  classes,  and  by  the  performance  of  the  cere- 
mony of  marriage,  in  case  of  his  being  a  Skidra. 

Vvavastha^   566.     Should  a  boy,  who  is  above  five  years   of  age, 
^  '  and  whose  tonsure  has  not  as  yet  been  performed  be 

received  in  adoption,  his  filiation  must  be  completed,  as  the  case  may 
be,  by  the  performance  of  tonsure,  &c.  preceded  by  puitreshii. 

AnthoritV  ""■'  ^^^^  relation  (to  the  adopter,)  of  one  initiated 
^  *  down  to  tonsure,  under  the  family  name  of  his  na- 
tural father,  being  first  barred, — on  the  repetition  of  that  ceremony, 
and  the  rest,  such  relation  is  exempted  from  the  prohibition  :  and  ac- 
cordingly, since  previous  to  the  performance  of  the  tonsure,  and  the 
other  rites,  by  the  adopter,  the  servile  estate  of  one  initiated  (by  his 
natural  father  into  that  ceremony,)  and  of  him,  who  has  passed  his 
fifth  year,  is  intimated :  after  the  performance  of  that  ceremony,  and 
the  rest,  (by  the  adopter,)  the  filial  relation  is  established. — D.  Ch. 
Sect.' 11.  §27. 

*  Sacrifice  for  male  issue.']  Since  persons  of  the  first  three  tribes 
only  are  competent  to  perform  this,  by  such  persons  the  filialhrelation 
must  be  completed,  through  the  rites  of  tonsure,  and  the  rest,  prece- 
ded by  a  sacrifice  for  male  issue.  But  by  a  Shidra  the  same  even, 
(is  produced,)  through  the  rite  of  marriage  alone.— Thus  the  whole  is 
unimpeachable.— D.  Ch.  Sect.  II.  §  32. 

(a)  The  term  Chdd&di  (ceremonies  having  tonsure  at  the  begin- 
ning) being  a  compound  one,  termed  a  tadguna  sambigyana  bahu-vrihi^ 
(not  includirlg  what  is  signified  by  the  first  word)  rites  commencing 
with  that  of  investiture  would  be  suggested  for  persons  of  a  regenerate 
tribe ;  but,  for  a  Shudra,  marriage  would  be  implied.— See  D.  Ch. 
Sect.  II.  §  26. 

Yet,  if  tonsure  have  not  been  performed  (by  the  natural  father,)  that 
also  must  be  performed  by  the  adopter :  this  is  already  expressed  in 
the  Vyavasth&.  No.  564. 

y  567.    The  marriage  ceremony  of  the  adopted 
^  .  J^^g^  jjgQ  ^Q  performed  by  the  adopter  ;  should 
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SECTION  X. 

MERIT  AND  DEMERIT  OF  ADOPTED  BOS^,   IN  REFERENCE  TO 

THE  NATURE  OF  GIFT.  ACCEPTANCE,   RELATION, 

AGE,  FORM,  j-c. 


HEAD  FIRST. 

In  reference  to  Gift : — 
--  . ,       •  5G8.     The  son  given  in  adoption  by  both  of  bis   nt- 

^  '    tural  parents,  or  by  his  father  with  the  mother's  con- 

sent, is  the  best ;  next  to  him  is  the  son  given  by  his  natural  mother  with 
his  father^s  consent ;  the  son  given  by  his  father  withoat  his  mo- 
ther's consent  ranks  next  to  the  above  ;  the  son  given  by  his  mother 
when  his  father  lias  died,  quitted  the  order  of  a  householder,  or  emi- 
grated, is  one  inferior  but  valid.  The  adoption  of  the  son  given'  by 
his  natural  mother  under  any  other  circumstances,  or  by  persona  other 
than  the  natural  parents,  is  invalid.* 

^  fhft^  ^^^'     Should  the  boy,  to  be  adopted,   bean  adult, 

^  *  his  consent  is  also  requisite.f 

\r  i-l\    ^   ^^^'     '^^^^  adoption  of  an  only  or   eldest  son,   even 

^  *   as  an  absolute  daitaka,  is,  according  to    the    modern 

•    Sec  ante,  pp.  825—828. 

+  To  render  the  adoption  valid  and  complete,  it  is  necessary  that  the  person  adopt- 
ed should  assent,  or,  being  minor,  be  jriven  by  a  competent  party.  On  the  subject  of 
the  IcRul  ability  to  give  a  son  in  adoption,  some  difficulty  exists  in  extracting  a  conriaient 
doctrine.  The  more  correct  opinion  appears  to  be, — Ist,  that  the  father  may  give  away 
his  minor  son  without  the  as<out  of  the  mother,  though  it  is  more  liudable  that  he  shooU 
consult  hor  wishes,— 2nd,  that  the  mother  generally  is  incapable  of  such  gift  while  the 
father  lives,— 3rd.  that  she,  however,  on  her  husband's  death,  may  give  in  adoption  her- 
minor  son,  and  even  during  the  life  of  that  person,  in  case  of  urgent  distress  and  nece*'itr, 
(see  ante,  p.  822.)  A  man,  who  had  permanently  emigrated,  entered  a  religious  order,  or 
become  an  outoast,  being  civilly  dead,  would  be  regarded  as  virtaally  deceased. — Suthi-T 
land's  Synopsis,  Head  Second. 

Texts  of  law,  indeed,  are  not  wanting,  prohibiting  generally  the  gift  of  a  son  against 
his  will:  but  it  seems  a  correct  construction,  that  such  texts  merely  refer  to  the  adult  *«. 
A  minor  legally  can  have  no  will.— JWrf,  Note  VIII. 

*'  She  may,  hanu;?  her  husband's  authority,  not  othcrvirise."  The  an  swer  is  accordii^ 
to  the  doctrine  of  the  Bengal  school,  but  the  followers  of  the  MiuCkthard,  in  the  Beoiw* 
and  Mahtirdshira  schools,  admit  the  widow's  power  of  adoption,  without  authority  fron 
her  husband,  if  she  have  the  sanction  of  his  kindred.  — Strango's  H.  L.  Vol*  II.  p.  63. 
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lawyers,  valid,  though  immoraJ  ;*  it  is,  however,  not  so,   according  to 
the  ancient  lawyers^ 

Indeed,  none  of  tlie  holy  sages  appears  to  have  been  of  opinion  that 
the  adoption  of  an  only  son  or  eldest  son,  as  an  absolute  dattakay 
should  ever  take  place  :  on  the  contrary,  from  the  text,  "  An  only 
son,  let  no  one  give  or  accept,  for  he  is  to  continue  the  line  of  his 
ancestors,'^  as  well  as  from  the  following  passage,  "  nor,  though  a 
numerous  progeny  exist,  should  an  eldest  son  be  given,  for  he  chiefly 
fulfils  the  office  of  a  son,  as  is  shown  by  the  following  text :  '  By  the 
eldest  son,  as  soon  as  born,  a  man  becomes  the  father  of  male  issue," 
it  is  clear  that  gift  and  acceptance  of  an  only  or  eldest  son  are  strong- 
Ij  prohibited.* — The  old  doctrine  must,  therefore,  be  said  to  be  in 
accordance  with  the  intention  of  the  holy   legistators. 

HEAD  SECOND. 

jn  reference  to  acceptance^ — 

— -.  .,     •    571.     If  a  boy  be  received,  by   the  man  himself,  for 

^  '   whom  he  is  to  be  adopted,    in  conjunction   with   his 

wife,  or  by  him  alone,  in  case  of  his  being  without  a  wife,    such    adop- 
tion is  the  most  laudable  one ;  next  to  it  is  the  adoption  by   a  woman 


As  the  husband's  kindred  itifiy  authorise  the  widow  to  make  an  adoption,  (See  Dote 
to  Miiakiharaou  inh.  ch.  I.  Sect.  II,  §  9.)  wherever  the  authority  of  the  Vigyaneshwara, 
Jldagikka,  and  works  of  the  same  school  is  followed,  her  sou's  sanction  would  no  donbt  be 
fluflScient.     It  is  othersvise   in   Bengal,   where  no   sanction   but    the  husband's  can  avail. 

'.     A  written  authority  is  doubtless  not  indispensable.  — Cole brooke'd   Remarks. — See  Str.  H. 

[     L.  Vol.  II.  p.  72. 

[  The  adopted  must   consent:    but  if,   as   usoally  happens,  he  is  an  infant  at  the  time 

\    he  18  bound  by  the  act  of  those  by  whom  he  is  so  given. — Strangers  H.  L.  Vol.  I.  p.  76. 

A  son  is  also  given  for  the  purpose  of  adoption;  this  -being  done  as  an  act  of  duty  to 
'  relieve  the  adopter's  distress  arising  from  the  want  of  male  issue,  no  penalty  is  incurred  : 
-  the  assent  required  ia  found  in  the  want  of  opposition;  for,  it  is  a  rule  that  not  to  forbid 
.     is  to  assent.— Coleb.  Dig.  Vol.  II.  p.  106. 

The  filiation  of  a  son  given  uudcr  the  age  of  five  years  is  legally  valid  :  his  then  utter- 
^  Alice  of  consent  would  be  taught  like  the  speech  of  a  parrot  or  the  like;  there  is  no  autho- 
m  rity  for  admitting,  in  judicial  procedure,  words  spoken  by  an  infant  under  the  age  fit  for 
haaineas:  therefore,  in  ordaining  that  "both  parents  have  power  to  give,  to  sell,  or  to 
desert  a  son/'  his  assent  is  required  for  tho  gift  or  sale,  if  he  be  acquainted  withaffairSy 
er  adutt  in  /aw.— Coleb.  Dig.  Vol.  II.  p.  109. 

♦  See  anie,  p.  830,  and  Coleb.  Pig.  Vol  JII.,  pp.  242—272. 

Ill 
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SECTION  X. 

MERIT  AND  DEMERIT  OF  ADOPTED  SOJl-J,   IN  REFERENCE  TO 

THE  NATURE  OF  GIFT.  ACCEPTANCE,  RELATION, 

AGE,  FORM,  j-c. 


HEAD  FIRST. 

In  reference  to  Gift : — 
•^  -f-Vi     ^  ^^^'     ^^^  ®^^  given  in  adoption  by  both  of  his   na- 

*  tural  parents,  or  by  his  father  with  the  mother's  con- 
sent, is  the  best ;  next  to  him  is  the  son  given  by  his  natural  mother  with 
his  father's  consent ;  the  son  given  by  his  father  without  his  mo- 
ther's consent  ranks  next  to  the  above  ;  the  son  given  by  his  mother 
when  his  father  has  died,  quitted  the  order  of  a  householder,  or  emi- 
grated, is  one  inferior  but  valid.  The  adoption  of  the  son  given*  by 
his  natural  mother  under  any  other  circumstances,  or  by  persons  other 
than  the  natural  parents,  is  invalid.* 

^  fhft^  ^^^*     Should  the  boy,  to  be  adopted,  bean  adult, 

^  *  his  consent  is  also  requisite.f 

\r  fVi    '^   ^^^'    ^^^  adoption  of  an  only  or  eldest  son,   even 

^  *   as  an  absolute  dattaka,  is,  according  to    the    modem 

•    See  ante,  pp.  825—828. 

+  To  render  the  atl option  valid  and  complete,  it  is  necessary  that  the  person  adopt- 
e<l  shonid  assent,  or,  being  minor,  bo  given  by  a  competent  party.  On  the  subject  of 
the  legal  ability  to  give  a  son  in  adoption,  aorae  difficulty  exists  in  extracting  a  ronsisient 
doctrine.  The  more  correct  opinion  appears  to  be, — Ist,  that  the  father  may  give  away 
his  minor  son  without  the  assent  of  the  mother,  though  it  is  more  liudable  that  he  should 
consult  her  wishes,— 2nd,  that  the  mother  generally  is  incapable  of  such  gift  while  the 
father  lives,— 3rd.  that  she,  however,  on  her  husband's  death,  may  give  in  adoption  her- 
minor  son,  and  even  during  the  life  of  that  person,  in  case  of  urgent  distress  and  necessitr, 
(sec  arUej  p.  822.)  A  man,  who  had  permanently  emigrated,  entered  a  religious  order,  or 
become  an  outcast,  being  civilly  dead,  would  be  regarded  as  virtually  deceased. — Suthiir 
land's  Synopsis,  Head  Second. 

Texts  of  law,  indeed,  are  not  wanting,  prohibiting  generally  the  gifli  of  a  son  ogainrt 
his  will:  but  it  seems  a  correct  construction,  that  such  texts  merely  refer  to  the  adult  son- 
A  minor  legally  can  have  no  will.— JWcf,  Note  VIII. 

**  She  may,  having  her  husband's  authority,  not  bthervvise."  The  answer  is  according 
to  the  doctrine  of  the  Bengal  school,  but  the  followers  of  the  MitcChheurdt  in  the  Benai* 
and  MtthfCrdshtra  schools,  admit  the  widow's  power  of  adoption,  without  authority  fifOtt 
her  husband,  if  she  have  the  sanction  of  his  kindred. -Stran go's  H.  L.  Vol,  II.  p.  68. 
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lawyers,  valid,  though  immoraJ  ;*  it  is,  however,  not  so,   according  to 
the  ancient  lawyers. 

Indeed,  none  of  the  holy  sages  appears  to  have  been  of  opinion  that 
the  adoption  of  an  only  son  or  eldest  son,  as  an  absolute  dattakOy 
should  ever  take  place  :  on  the  contrary,  from  the  text,  *^  An  only 
son,  let  no  one  give  or  accept,  for  he  is  to  continue  the  line  of  his 
ancestors, '^  as  well  as  from  the  following  passage,  "  nor,  though  a 
numerous  progeny  exist,  should  an  eldest  son  be  given,  for  he  chiefly 
fulfils  the  office  of  a  son,  as  is  shown  by  the  following  text :  '  By  the 
eldest  son,  as  soon  as  born,  a  man  becomes  the  father  of  male  issue," 
it  is  clear  that  gift  and  acceptance  of  an  only  or  eldest  son  are  strong- 
Ij  prohibited.* — The  old  doctrine  must,  therefore,  be  said  to  be  in 
accordance  with  the  intention  of  tlie  holy   legistators. 

HEAD  SECOND. 

fn  reference  to  acceptance, — 

— -.  .-     •    571.     If  a  boy  be  received,  by   the  man  himself,  for 

^  '   whom  he  is  to  be  adopted,   in  conjunction   with   his 

wife,  or  by  him  alone,  in  case  of  his  being  without  a  wife,    such   adop- 
tion is  the  most  laudable  one ;  next  to  it  is  the  adoption  by   a  woman 


As  the  husband's  kindred  may  authorise  the  widow  to  make  an  adoption,  (See  note 
to  Mitakthara  on  inh.  ch.  I.  Sect.  II,  §  9;)  wherever  the  authority  of  the  Vigyaneshwara, 
Aia^ikha,  and  works  of  the  same  school  is  followed,  her  son's  sanction  would  no  doubt  be 
stiflScient.  It  is  otherwise  in  Bengal,  where  no  sanction  but  the  husband's  can  avail. 
A  written  authority  is  doubtless  not  indispensable.  — Colebrooke's  Remarks. — See  Str.  H. 
\     Is.  Vol.  II.  p.  72. 

I  The  adopted  must   consent:    but  if,    as  nsoally  happens,  he  is  an  infant  at  the  time 

'     he  ia  bound  by  the  act  of  those  by  whom  he  is  so  given. — Strangers  H.  L.  Vol.  I.  p.  76. 

A  son  is  also  given  for  the  purpose  of  adoption;  this  -being  done  as  an  act  of  duty  to 
relieye  the  adopter's  distress  arising  from  the  want  of  male  issue,  no  penalty  is  incurred  : 
the  assent  required  ia  found  in  the  want  of  opposition;  for,  it  is  a  rule  that  not  to  forbid 
is  to  assent.— Coleb.  Dig.  Vol.  II.  p.  106. 

The  filiation  of  a  son  given  under  the  age  of  five  years  is  legally  valid  :  his  then  utter- 
ance of  consent  would  be  taught  like  the  speech  of  a  parrot  or  the  like;  there  is  no  autho- 
rity for  admitting,  in  judicial  procedure,  words  spoken  by  an  infant  under  the  age  fit  for 
boainesa:  therefore,  in  ordaining  that  "both  parents  have  power  to  give,  to  sell,  or  to 
desert  a  son"  his  assent  is  required  for  the  gift  or  sale,  if  he  be  acquainted  with  affairs, 
«r  adult  in  /au^.— Coleb.  Dig.  Vol.  II.  p.  109. 

*  See  ani€,  p.  830,  and  Coleb.  Pig.  Vol  JII.,  pp.  242-272. 

HI 


884  VYAVASTHADARPANA. 

own  goira,  the  initiatory  rites  haviag  toosure  at  the  beginning,  and  the 
rest,  or  the  investiture  of  a  son  to  be  adopted  as  a  dattaka,  are  perfomi- 
ed,  or  if  he  pass  his  pupilage,  that  is,  the  primary  season  for  investi- 
ture, (still)  he  becomes  a  son  else,  (that  is,  if  these  take  place  in  a 
different  gotra,  and  still  the  boy  is  adopted,  he  does  not  become  a  son, 
(but)  he  is  termed  a  slave," — conclude  that,  if  the  natural  father  and 
adopter  be  of  the  same  gotra,  then,  even  if  those  ceremonies  have 
taken  place  in  the  family  of  the  natural  father,  they  are  virtually  per- 
formed in  the  family  of  the  adopter  :  consequently,  a  boy  adopted 
after  passing  the  primary  season  for  investiture  shall  be  a  valid  dattaka 
if  received  by  one  of  his  own  gotra ;  but  an  invalid  one,  if  adopted  by 
a  person  of  a  different  gotra.  Further  on,  the  phrase — *  invested  with 
the  characteristic  thread  under  family  name  of  the  man  himself — being 
used,  in  the  following  text  of  Vashishtha  : — "  Sprung  from  one  fol- 
lowing  a  different  shdhkd  (branch  of  the  Fedas,)  the  given  son, 
when  invested  with  the  characteristic  thread,  und'Cr  the  family  name  of 
the  man  himself^  according  to  the  form  prescribed  by  his  peculiar 
shikhA,  becomes  participant  (of  the  duties)  of  such  shdkhi,*^ — they  in- 
fer that  the  investiture  alluded  to  in  that  text  is  meant  to  be  perform- 
ed by  an  adopter  of  a  different  gotra  ;  and  then,  from  the  following 
exposition  (of  the  above  text)  contained  in  the  Dattaka-chandriki — 
'^  but  this  must  be  understood  in  respect  to  an  adoption  taking  place 
within  the  primary  season  for  the  rite  in  question,  which  extends  to 
the  eighth  year,  otherwise,  (in  the  case  of  adoption  after  the  expira- 
tion of  the  season,)  the  capacity  of  ha^nng  been  able  to  perform  that 
rite,  during  the  principal  season,  being  wanting,  there  would  be  no 
ability  for  the  ^ame  at  a  secondary  season,  the  rite  would  remain  un- 
performed,"—they  conclude  that,  when  a  person  is  to  adopt  a  son 
from  a  different  gotra,  he  must  receive  him  before  the  primary  season 
for  the  upa-nayana,  as  in  that  case  he  is  entitled  to  perform  the  rite, 
and  not  in  the  case  of  adopting  him  after  the  expiry  of  that  season, 
and  when  he  is  not  entitled  to  perform  his  upa-nayana  if  he  were  re- 
ceived after  the  primary  season  ;  a  fortiori  then,  he  is  not  competent 
to  adopt  such  a  boy  after  the  expiry  of  that  season,  since  an  adop- 
tion is  not  complete  and  valid  without  the  performance  of  that  cere- 
mony :  but  as  the  prohibition  in  question  does  not  apply"  to  an  adopt- 
er receiving  a  son  from  his  own  gotra,  he  may  receive  him  even  after 
the  primary  season  for  his  upa-nayana.    Thus,  according  to  tlie  latter 
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opinion,  the  adoption  of  a  boy  from  a  different  goita  after  expiry  (rf  the 
primary  season  for  upa-nayana  is  invalid,  but  that  of  a  boy  from  the  same 
golra  is  valid  even  after  expiry  of  such  period,  provided  the  adoption 
take  place  before  the  expiry  of  the  secondary  season  for  the  upa-nayana. 

HEAD  FIFTH- 

In  reference  to  ceremonies :  — 

Vxrf^TrsuufhfL^  ^^^'     ^^^  adopted  son  initiated  by  his   adoptive  fa- 
^  '  ther  in  all  the  initiatory  rites  is  the  most  laudable ; 

next  to  him  is  the  boy  received  before  the  fifth  year  of  his  age  and 
initiated  in  tonsure  by  the  adopter  j  next  in  rank  is  one  received  after 
the  fifth  year  but  before  his  tonsure,*  and  initiated  by  the  adopter  in 
that  ceremony  preceded  by  puitreshii  (sacrifice  for  male  issue ;)  the  boy 
adopted  after  tonsure  but  invested  with  the  sacred  cord  in  the  primary 
season  ordained  for  it  is  neither  superior  nor  inferior,  but  one  adopted 
after  that  season  and  invested  with  the  sacred  cord  in  the  secondary 
season,  is  an  inferior  oncf — The  adoption  of  one  of  a  regenerate  class 
after  that  time,  and  of  a  SMdra  after  marriage,  is  invalid. 

^  A.y^^y   579.     An  adoption  is  not   rendered  invalid  by  the 

^  '  non-performance  of  an  unessential  ceremony. 

—  - ,      •  580.     But  should   any   of  the   essential  ceremonies 

^  '  not  be  performed,  the  boy   so   adopted  is  incapable 

of  inheriting  the  adopter's  estate,  but  entitled  only  to  wealth  sufficient 
for  his  marriage. 

17  i-"h    ^  ^^^'     Should  a  boy  be  adopted  after  his   tonsure,  or 

Vyavastna  .  ^^^^^  ^^^  ^^^^  ^^^  ^^  j^^  ^^^  l^j^  adoption  is   to  be 

rendered  valid  by  the  performance  of  the  upa-nayana  and  the  rest, 
preceded  by  puttreshtiy  in  the  adopter's  name  and  family. 

^  -1-11    ^   ^^^-    ^^^>  ^y  *   SMdra,  the  same  even   (is  pro- 

Vyavastna  .    ^^^^^^  through  the  rite  of  marriage  alone.— D.  Ch. 

Sect.  II.  §  32. 


♦  Some  perform  tonsure  in  the  first  year  Cof  a  child's  age,)  some  in  the  fifth,  some  in 
the  third,  and  some  with  the  upa-nayana :  this  alternative  is  in  accordance  with  the  family 
custom. — Commentary  on  the  DattaJca-Mfrnt^nscf.  Sans.  p.  59. 

t  See  the  remarks  upon  the  upa-nayana  m  the  secondary  season,  as  contained  in  Hbad 

FOUBTH. 
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own  goira,  the  initiatory  rites  haviag  toosure  at  the  beginning,  and  the 
rest,  or  the  investiture  of  a  son  to  be  adopted  as  a  dattaka,  arc  perform- 
ed, or  if  he  pass  his  pupilage,  that  is,  the  primary  season  for  investi- 
ture, (still)  he  becomes  a  son  else,  (that  is,  if  these  take  place  in  a 
different  golra,  and  still  the  boy  is  adopted,  he  does  not  become  a  son, 
(but)  he  is  termed  a  slave," — conclude  that,  if  the  natural  father  and 
adopter  be  of  the  same  gotra,  then,  even  if  those  ceremonies  have 
taken  place  in  the  family  of  the  natural  father,  they  are  virtually  per- 
formed in  the  family  of  the  adopter  :  consequently,  a  boy  adopted 
after  passing  the  primary  season  for  investiture  shall  be  a  valid  daitaka 
if  received  by  one  of  his  own  goira ;  but  an  invalid  one,  if  adopted  by 
a  person  of  a  different  gotra.  Further  on,  the  phrase — *  invested  with 
the  characteristic  thread  under  family  name  of  the  man  himself — being 
used,  in  the  following  text  of  Vashishtha  : — "  Sprung  from  one  fol- 
lowing a  different  shdAkd  (branch  of  the  Fedas,)  the  given  son, 
when  invested  with  the  characteristic  thread,  und^er  the  family  name  of 
the  man  himself ,  according  to  the  form  prescribed  by  his  jieculiar 
sliikhi,  becomes  participant  (of  the  duties)  of  such  shdkhi^^^ — they  in- 
fer that  the  investiture  alluded  to  in  that  text  is  meant  to  be  perform- 
ed by  an  adopter  of  a  different  gotra  ;  and  then,  from  the  following 
exposition  (of  the  above  text)  contained  in  the  Dattaka'Chandriki-- 
"  but  this  must  be  understood  in  respect  to  an  adoption  taking  place 
within  the  primary  season  for  the  rite  in  question,  which  extends  to 
the  eighth  year,  otherwise,  (in  the  case  of  adoption  after  the  expira- 
tion of  the  season,)  the  capacity  of  hanng  been  able  to  perform  that 
rite,  during  the  principal  season,  being  wanting,  there  would  be  no 
ability  for  the  same  at  a  secondary  season,  the  rite  would  remain  un-  ^ 
performed," — they  conclude  that,  when  a  person  is  to  adopt  a  son  I 
from  a  different  gotra,  he  must  receive  him  be/ore  the  primary  season 
for  the  upa-nayana,  as  in  that  case  he  is  entitled  to  perform  the  rite, 
and  not  in  the  case  of  adopting  him  after  the  expiry  of  that  season, 
and  when  he  is  not  entitled  to  perform  his  upa-nayana  if  he  were  re- 
ceived after  the  primary  season  ;  a  fortiori  then,  he  is  not  competent 
to  adopt  such  a  boy  after  the  expiry  of  that  season,  since  an  adop- 
tion is  not  complete  and  valid  without  the  performance  of  that  cere- 
mony :  but  as  the  prohibition  in  question  does  not  apply*  to  an  adopt- 
er receiving  a  son  from  his  own  gotra,  he  may  receive  him  even  ate 
the  primary  season  for  his  upa-nayana.    Thus,  according  to  the  lattcf 


^ 
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opinion,  the  adoption  of  a  boy  from  a  different  goita  after  expiry  (rf  the 
primary  season  for  upa-nayana  is  invalid,  but  that  of  a  boy  from  the  same 
golra  is  valid  even  after  expiry  of  such  period,  provided  the  adoption 
take  place  before  the  expiry  of  the  secondary  season  for  the  upa-nayana. 

HEAD  FIFTH- 

In  reference  to  ceremonies :  — 

^  . ,     •   578.     The  adopted  son  initiated  by  his   adoptive  fa- 

^  •■    '  ther  in  all  the  initiatory  rites  is  the  most  laudable ; 

next  to  him  is  the  boy  received  before  the  fifth  year  of  his  age  and 
initiated  in  tonsure  by  the  adopter  j  next  in  rank  is  one  received  after 
the  fifth  year  but  before  his  tonsure,*  and  initiated  by  the  adopter  in 
that  ceremony  preceded  hj  putireshli  (sacrifice  for  male  issue ;)  the  boy 
adopted  after  tonsure  but  invested  with  the  sacred  cord  in  the  primary 
season  ordained  for  it  is  neither  superior  nor  inferior,  but  one  adopted 
after  that  season  and  invested  with  the  sacred  cord  in  the  secondary 
season,  is  an  inferior  one.t — The  adoption  of  one  of  a  regenerate  class 
after  that  time,  and  of  a  Shidra  after  marriage,  is  invalid. 

-y.  - ,      •   579.     An  adoption  is  not   rendered  invalid   by  the 

^  '  non-performance  of  an  unessential  ceremony. 

— .  . ,     •  580.     But  should   any   of  the   essential  ceremonies 

^  '  not  be  performed,  the  boy  so   adopted  is  incapable 

of  inheriting  the  adopter's  estate,  but  entitled  only  to  wealth  sufficient 
for  his  marriage. 

—  .,     •   581.     Should  a  boy  be  adopted  after  his   tonsure,  or 

VyavaStna  .  ^^^^^  ^^^  ^^^y^  ^^^  ^^^^^  ^^^  l^j^  adoption  is  to  be 

rendered  valid  by  the  performance  of  the  upa-nayana  and  the  rest, 
preceded  by  puttreshiiy  in  the  adopter's  name  and  family. 

^  -i-ii    ^   ^^^'    ^^^y  ^y  *   ^^^^^^^y  ^^^  same  even   (is  pro- 

yavas  na  .    ^^^^^^  through  the  rite  of  marriage  alone.— D.  Ch. 

Sect.  II.  §  32. 


♦  Some  perform  tonsure  io  the  first  year  Cof  a  child's  age,)  some  in  the  fiah,  some  in 
the  third,  and  some  with  the  upa-nayana :  this  alternative  is  in  accordance  with  the  family 
custom. — Commentary  on  the  Dattaka'Mtmt^nscf.   Sans.  p.  59. 

t  See  the  remarks  upon  the  upa-nayana  in  the  secondary  season,  as  contained  in  Hbid 

FOUBTH. 
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WiTfi.viiQt'hA.^   ^^^'     ^^  ^^  °^  longer  a  connection   with  his 
natural  parents  and  their  families,  and  the  reci- 
procal ddties  (a)  and  rights  (i)  also  become  extinct. 

(a)  By  '  duties'  is  here  meant  the  contracting  of  impurity,   the   per- 
formance of  obsequies,  and  so  forth, 
(i)  By  'rights'  is  meant  the  title  to  inherit  and  the   like. 

^.  586.    The  only  relation  which  still  subsists  is 

y      as     a .  ^|^^j  ^£  sapinda  by  the   body,    that   is,   through 

consanguinity ;  and  it  is  on  account   of  the   existence  of  this 

relation  and  so  forth,  that  an  adopted  son  cannot   marry   in  the 

families  of  his  natural  parents.* 

^     .,        .-  I.     MANUsays:  "  a  given  son  must  never   claim  the 

^ '  family  and  estate  of  his  natural  father.  The  funeral 
cake  follows  the  family  and  estate  :  but  of  him,  who  has  given  away 
his  son,  the  obsequies  fail'* — It  is  declared,  by  this,  that,  through  the 
extinction  of  his  filial  relation  from  gift  alone,  the  property  of  the 
son  given,  in  the  estate  of  the  giver,  ceases ;  and  his  relation  to  the 
family  of  that  person  is  annulled. — D.  Ch.  Sect.  II.  §  18,  19. 

II.  But,  although,  by  the  text  of  Manu,  (above  quoted,)  connec- 
tion with  the  family  of  the  natural  parent  is  annulled,  what  proof  is 
there,  as  to  the  connection  with  the  family  of  the  adopter  being  esta- 
blished ?  On  this  point  VrihatManu  declares, — **  sons  given,  pur- 
chased, and  the  rest,  retain  the  relation  of  sapinda  to  the  natural  fa- 
ther, as  extending  to  the  fifth  and  seventh  degrees  jf  like  this,  their 
general  family,  (which  is;  also  that  of  their  adopter.'^ — The  relation 
as  sapinda,  of  sons  given,  purchased,  and  the  rest,  to  the  natural 
parent,  continues  :  by  gift  and  so  forth  even,  that  does  not  fail ;  for, 
by  reason  of  continuing  in  connection  through  containing  portions  (of 
the  natural  father,)  it  is  not  possible  to  be  removed  while  the  body 
lasts.  By  this  it  is  declared,  that  the  relation  of  sapinda  in  question 
IS  the  consanguineal  connection  only,  and  not  connection  by  the  pinda 
or  funeral  cake  :  for,  that  this  latter  is  barred,  is  shown  by  this  pas- 
^^Pj — '  of  him,  who  has  given  away  his  son,  the  obsequies  fail.*     Anti- 

*    See  the  Section  on  Marriage,  and  the  clause  treating  uf  the  sapimla  relation. 
1  JScethe  clause  trealiyg  of  the  i.i]^iwJltA  rclutiou;  aud  a/i<e,  pp.  712—71  . 
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cipating  a  qu<»stion  as  to  the  extent  of  this  relation  as  sapinda,  the 
author  adds,—'  extending  to  the  fifth  and  to  the  seventh  degrees/*  &c. 
— D.  Mim.  Sect.  VI.  §  9,  10. 

III.  Therefore,  not  being  otherwise  inferable,  the  relation  of  sapinda, 
in  the  peculiar  family  (kula)  of  the  adopter,  as  founded  only  on  ex- 
press texts  of  law,  must  be  admitted.  Thus  it  is  declared :  *  The  re- 
lation of  sapinda  is  of  two  descriptions  ;  through  consanguinity,  and 
connection  by  funeral  oblations.  Of  these  the  relation  of  sapinda 
arising  from  consanguinity,  being  obviously  barred  in  the  case  of  the 
adopted  son,  Hemadri  has  determined  the  relation  of  sapinda^  of  sons 
given,  and  the  rest,  in  the  family  of  the  adoptive  father,  as  extending 
only  to  the  third  degree. — D.  Mim.  Sect.  VI.  §  32. 

The  consanguineal  sapinda  relation  is  as  follows :  "  The  relation  oisa^ 
pinda  is  by  connection  with  (or  by  containing  a  portion  of)  the  same  body. 
Thus,  the  son,  having  sprung  from  the  body  of  his  father,  has  the  relation 
of'  sapinda  (through  consanguinity)  with  his  father ;  so  also  with  the 
paternal  grandfather  and  the  rest,  there  existing  consanguinity  between 
him  and  them  through  the  father.  In  like  manner,  having  sprung  from 
the  body  of  the  mother,  he  bears  the  relation  {of  sapinda)  to  her,  also  to 
the  maternal  grandfather  and  the  rest,  and  the  mother's  brother,  sister, 
and  the  rest,  by  reason  of  consanguinity  through  the  mother;  so  also  the 
father's  brothers  and  sisters  and  the  rest  (by  reason  of  consanguinity 
through  the  father:)  the  wife  commencing  to  be  of  the  same  body  with  the 
husband,  (bears  the  sapinda  relation  to  the  husband:)  the  brother  and  bro- 
ther's wife  likewise  commencing  reciprocally  to  be  of  the  same  body,  are 
sapindas  by  reason  of  springing  from  the  same  body.  Thus  wherever  the 
word  '  sapinda*  (is  used,)  there  consanguinity  must  be  known  to  exist 
directly   or  indirectly. — Mltakshard,  A  chira-kd?ida,  Sans.  pp.  5,  6. 

.^  ,       .  587.     The  dwyamushydyana  (son  of  two  fathers) 

^  '    becomes  a  member  of  his  adopter's  family,  conti- 

nuing at  the  same  time  to  belong  to  the  gotra  (race  or  general  fami- 
ly) of  his  natural  father ;  and  his  relation  with  the  family  of  his  na- 
tural mother  also  fully  subsists,  notwithstanding  the  creatioi\ 
of  his  relation  with   the    family   of  his  adoptive  mother  (a.)t 

•  See  the  r.Ianse  on  the  sapinda  relation, 
f  The  adopted  maj  retain  filial  relation  to  his  natural  father,  in  T?hich  case  he  is  called 
Dwyfif^ushyayana,  or  the  son  of  two  fathers.— Satherlaod's  Synopeis,  Head  Fitth. 
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4.1,   ^  ^^^*     ^^^  offspring  of  an  anitya  dwydmusk^" 
^  ■  yana^  however,  do  not  belong  to  the  two  gotras, 

but  only  to  the  gotra  of  the  natural  father  (of  the  dwyhmushyd- 
yana.)* 

(a)  Here  by  ^  adoptive  mother^  is  meant  the  wife  of  the  adopter 
whether  or  not  she  joins  him  in  the  adoption  or  adopts  a  son  by  bis 
authority ;  but  where  there  is  more  than  one  wife^  there  she,  of  them 
who  joins  the  husband  in  adopting  a  son,  or  adopts  one  under  his  per- 
mission, is  really  the  adoptive  mother,  and  no  other  wife  of  the  adopter, 
because  she  having  especially  received  the  son  in  adoption^  and  thus  she 
being  actually  the  adoptress  of  that  son,  another  has  no  claim  to  be  his 
adoptive  mother,  but  only  to  be  held  as  his  step-mother.  If,  however, 
the  adopter  receive  a  son  singly  and  not  in  conjunction  with  any  wife, 
then  all  of  his  wives  are  equally  the  adoptive  mothers  of  the  adopted, 
because  they,  having  commenced  to  be  of  the  same  body  with  their 
husband, t  become,  as  a  matter  of  course,  the  mothers  of  the  son  adopted 
by  their  husband. 

Clause  First. 
On  the  S4PiNnA  relation  oe  a  dattara  son.^ 

^  589.  The  dattaka  being  the  substitute  for  the 
ya  as  .  le^timately  begotten  son  (ourasa^)  the  persons 
related  to  the  adopter  as  sapinda,  sakulya,  samtnodaka,  and  swa- 
gotra^  bear  respectively  the  same  relation  to  the  dattaka  ;  and 
the  father,  grandfather,  and  great  grandfather  of  his  adoptive 
mother  are  related  to  him  as  sapindas. 

^  590.  Where  the  son  adopted  was  not  origin- 
Vyavastha  .  ^^y  ^  ^apinda,  there,  in  that  case,  exists  be- 
tween him  and  the  families  of  his   natural  parents  only   the  re- 

•    See  anUt  pp.  846—852.  f    See  ante,  pp,  708,  Note. 

*  X  The  word  pinda  signifies  either  the  body  or  a  baU  of  rice,  &c.  preaented  to  the 
manes  to  the  deceased  ;  the  word  sapinda  therefore  may  denote  either  one  conaaDgaineallr 
related  or  one  connected  through  an  oblation  of  each  fimeral  ball  or  cake.  See  oMttt 
pp.  S03-*-305  and  886, 889. 

§    See  ofUe,  pp.  303— aOi^  and  657. 
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httion  of  ^optncJa  by  the  body  or  through  consanguinity,  and 
there  is  created  between  him  and  the  families  of  his  adoptive 
parents  the  relation  ofsapinda  through  oblation-cakes. 

^591.  In  the  case,  however,  of  an  adopted  son's 
y  aiS  a  .  [jiving  been  originally  a  sapinda,  his  sapinda-- 
relation  with  the  family  of  his  adoptive  father  is.  through  eon^ 
sanguinity,  as  well  as  through  the  oblation-cake  ;  that  with 
the  family  of  the  adoptive  mother  is  through  the  oblation-cake, 
and  with  the  family  of  the  natural  mother  is  through  consan- 
guinity. 

^  592.  The  sapmda  relation  of  a  dwydmuskydf 
y  ast  a  .  ^^^  ^j^j^  ^j^^  families  of  his  natural  parents 
is  both  through  consanguinity  and  the  oblation^ake,  that  with 
the  family  of  his  adopter — ^in  case  of  his  being  originally  a 
sapinda, — is  of  both  descriptions,  otherwise  through  the  obla- 
tion-cake ;  and  that  with  the  family  of  his  adoptive  mother, 
in  either  case,  is  through  the  oblation*cake. 

^593.  The  relation  of  sapmda  by  the  body  or 
vyavastlia.  tj^rough  consanguinity  extends  to  the  seventh 
degree  in  the  family  of  the  father,  and  to  the  fifth  degree  in  the 
family  of  the  mother  or  maternal  grandfather. 

.  -  ..  "  With  the  kinsmen,  on  the  side  of  the  father^  vis^ 
^*  the  procreator  {»{;♦)  beyond  the  seventh  degnee ;  and 
with  those  on  the  mother's  side,  beyond  the  fifths  fto.'^ — Ooutama. 
Here  the  word  viji  (the  procreator)  is  used,  for  the  sake  of  compre- 
hending every  one,  even  the  natural  father  of  a  son  given  and  so  forth ; 
Dot  merely  the  natural  father  of  the  son  of  the  wife :  for,  a  text  of 
Manit  declares,  ^^  As  for  these,  denominated  from  the  context^  sons 
though  produced  from  the  seed  {vija)  6f  others :  they  are  (sons)  of 
that  pertson  from  whose  seed  they  severally  sprung,  and  of  no  other.'* — 
They  are  sons  of  that  person.]  —This  declaration^  that  they  are  sons,  is 
for  the  Bske  of  propounding  the  connection  otsapinda  (By  the    body,) 

tfnd  not  to  establish  filial  relation.— i>.  Mm.  Sect.  VI.  §   11—13. 
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^  ^^^*  A  rfaWafca  son's  relation  of  OTpinda  through 

^  '  the  oblation-cake  extends  to   three  degrees, — 

the  ancestors  who  eat  the  remains  of  the  oblations   wiped   off 

with  kusa  grass,  being  disappointed   (in   the  parvana  shraddha 

performed  by  a  dattaka.) 

A  -fl*  •'4-rr  ''  ^^  ^^^  absolutely  adopted  son,  the  relation  of 
^ '  sapinda,  in  the  family  of  the  adopter,  consisting  in 
connection  by  funeral  oblations,  extends  to  three  degrees  :  in  the  fa- 
mily of  the  natural  father,  arising  only  from  consanguinity,  it  extends 
to  seventh  degrees. — D,  Mim.  Sect.  VI.  §  39. 

II.  *'  As  many  as  there  may  be  degrees  of  forefathers :  with  so 
many,  their  own  forefathers,  let  sons  given,  and  the  rest  associate  the 
deceased :  in  order,  their  sons  with  two  forefathers,  their  grandsons 
with  {samamj  one,  (should)  the  same. — ^The  fourth  degree  is  excluded. 
This  (relation  of  sapinda)  extends  to  three  degrees.'' — Karshnajinz. 
See  D.  Ch.  Sect.  Ill  §  19,  and  D.  Mim  Sect.  VI.  §  23. 

This  is  the  meaning  of  the  text, — according  as  the  deceased  adop- 
tive fathers  may  be  sons  legitimate,  adopted  (absolutely,)  or  of  two 
fathers  :  as  many  degrees  as  there  may  be  of  forefathers,  three  or  six, 
with  so  many,  let  sons  given,  and  the  rest,  associate  them  ; — that  is 
connect  by  admixture  of  funeral  cakes. — Of  the  cases  in  question, 
where  the  adoptive  fathers  are  real  legitimate  9ons  (the  forefatliers 
with  whom  their  association  is  to  be  made,)  are  three,  viz.  the  father, 
paternal  grandfather,  and  great-grandfather ;  where  sons  adopted  abso- 
lutely, three,  viz.  their  adoptive  father,  grandfather,  and  great-grand- 
father ;  and  where  sons  of  two  fathers,  six,  viz.  their  natural  father  and 
the  other  two,  and  their  adoptive  father  and  the  other  two.  And  thus  it 
is  intimated  that  those,  who  are  the  revered  objects  contemplated 
at  a  parvana  rite,  performed  by  the  adopted  son  himself,  are  the  same 
at  the  sapindi'karana  ceremony  also,  celebrated,  for  the  adopted  son 
by  his  own  son :  and  the  sons  of  an  adopted  son,  should  perform 
his  sapindi'karana,  with  his  adopter  and  two  out  of  the  three  fore- 
fathers of  this  latter.  And  in  the  same  manner,  the  grand  sous  of  the 
adopted  son  should  perform  the  same — that  is,  the  association  of  their 
own  fathers, — by  admixture  of  funeral  cakes  with  (for  ^sama^  is  used  by 
KarshnajixNi^  in  the  sense  of  this  proposition,)  the  adopted   son,  the 
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adopter,  and  one  out  of  the  three  forefathers  of  that  person,  viz.  the 
father  of  the  adopter.  The  fourth  degree  is  excluded. — D.  Ch.  Sect. 
IIL,  §  20,  21  &  22. 

'^  The  sons  given,  purchased,  and  the  rest,  who  are  adopted  from 
those  of  his  own  g^eneral  family,  by  observance  of  forms,  acquire  in- 
troduction into  the  family  (of  the  adopter.) — But  the  relation  of 
sapinda,  is  not  included."  The  meaning  is— sons  given,  and  the  rest, 
though  adopted  from  those  of  his  own  general  family,  by  the  obser- 
vance of  forms  only,  participate  in  the  family  (of  the  adopter.)  But 
the  relation  of  sapinda  is  not  established  in  them  :  and  such  relation 
not  obtaining  in  those  belonging  to  the  same  general  family,  of  course 
it  cannot  subsist  in  those  of  a  different  general  family.  As  for  this 
text  of  Vriddha  GouTAMA,  it  is  prohibitory  of  the  relation  o{  sapinda 
extending  to  seven  degrees,  which  might  be  inferred  from  analogy  to 
the  real  legitimate  son :  or,  it  bars  the  impurity  for  ten  days,  and 
80  forth,  arising  from  the  relation  of  sapinda. — But,  it  does  not  pro- 
hibit totally  such  relation,  on  account  of  the  several  texts,  before, 
cited.— D.  Ch.  Sect.  III.  §  26. 

^  595.  But  wherever  the  relation  of  sapinda  is 
vyavastna  .  g^^j^  ^^  extend  to  three  degrees,  there  the  same 
must  be  understood  to  be  applicable  to  the  ceremony  of  sapindi- 
karana^  and  not  to  marriage,  in  which  such  relation  extends  to 
the  seventh  degree  in  the  family  of  the  adoptive  father,  as  well  as 
in  that  of  the  natural  father,  and  to  the  fifth  degree  in  the  family  of 
the  adoptive  mother,  as  well  as  in  that  of  the  natural  mother. 

The  relation  of  sapinda  in  question   does  not  apply 

to  marriage^   but  is   an  universal  relation,   of  that 

denomination,  predefined  as  extending  to  the  seventh   degree   in   the 

line  of  the  father,  and  to  the  fifth  in  that  of  the  maternal   grandfather. 

— Thus  there  is  no  inconsistency. — D.  Ch.  Sect.  IV.  §  9. 

Clause  Second. — On  impurity. 
^  596.     There  is  no  reciprocal  impurity  of  the 
Vyavastha .  absolute  adopted  son,  in  the  family   of  his  na- 
tural father. — D.  Ch.  Sect.  IV.  §  1. 
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Antlinrittr     ^^^'  relation  to  his  family,  and  the  presentation  of 
^ '    the  oblations  being  barred;  the  extinction  of  andean- 
ness  18  an  obvious  consequence. — Ibid. 

The  above  Vyavagikd^  however^  relates  to  a  son  adopted  from  a  dif- 
ferent  gotra  (race  or  general  faniilyO  Consequently, — 

--    '  ^  597.    Where  a  son  is  adopted  from  the  adopter*s 

^  '  ovfVL  gotra,  there  exists  reciprocal  impurity,  for 

three  days,  between  such  adopted  son  and  those  belonging  to 
the  gotra  of  his  natural  father. 

This,  nevertheless,  is  on  account  of  the  family  of  the  natand  father 
belonging  to  the  goira  of  the  adopter. 

Vvftvaafha^  ^^^'    There  is  reciprocal  impurity  for  three  days 
between  the  adopted  and  his  adopter^s  family. 

AnfTiftrlttr  **  ^^  occasions  of  birth  and  death,  impurity  for  tkceo 
*  days  is  ordained  for  him,-  who,  whether  of  a  different^ 
or  of  the  same,  general  family,  by  the  will  (of  the  adopter)  is  initiated 
and  adopted.^' — So  also,  *'  excepting  the  legitimate  son,  on  the  death  wA 
birth  of  the  son  of  the  wife,  and  the  rest,  a  {general  impurity,  lasting 
three  nights,  always  (a)  takes  place  in  every  tiif^ :  this  is  a  settled 
point."— Par ASAiA.  D.  Cb.  Sect.  IV.  §  3,  4. 

(a>  *  Always^ J  Subsequent  even  to  the  investiture  of  the  character- 
istic thread. — Ibid,  $  5- 

J.  I.  As  the  relation  of  one,  though  of  the  same  gener- 

al family^  to  the  family  of  his  adoptive  father,  is  at- 
tained through  the  observance  of  form,  after  the  previous  extinction  of 
relation  to  the  family  of  his  natural  father ;  there  is  no  distincticm 
between  an  adopted  son  of  a  different  general  family,  (and  one  of  the 
same.)  Therefore,  the  uncleanness  for  three  days,  propounded  in  tihe 
text  in  question  (indifferently  for  either,)  is  even  proper. — D-  Ch. 
Sect.  VI.  §  5. 

II.  "  The  son  given,  the  son  self-given,  the  son  made,  as  well  also 
the  son  purchased,  and  the  deserted  son,  who  are  always  to  be  oheriahed, 
belong  to  a  different  family,  present  distinct  oblations  and  perpetoate 
a  different  lineage,  and,  on  occasionK  of  birth  and  de^h,  become  im- 
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pare  for  three  days/'(D.  Ch.  Sect.  IV.  §  5.)  By  this  text  of  Brahma- 
purana,  as  weU  as  by  the  text  of  Paras^ba,  eited^  the  extent  of  im- 
puf ity  in  the  case  of  a  sob  being  adopted  from  one's  own  race  and 
fapinda  relations^  not  having  been  defined,  sagacious  lawyers  hold  that 
impurity^  in  that  case,  is  to  extend  to  the  full   period.* 

Others,  however,  do,  in  a  general  way^  declare  that  impurity,  in  that 
sase  also,  should  be  for  three  days.f 

^  599.    For  as  many  days  as  impurity  is  contract- 
^  '  ed  by  a  dattaka  or  given  son  on  the  death  of  a 

Darticular  person,  for  so  many  days  does  that  particular  person 
contract  impurity  on  the  death  of  the  dattaka  :  such  is  also 
Jie  case  with  the  dattaka's  son,  grandson,  and  the  rest.  So 
:his  is  the  sum  of  it  :-^he  ofiispriag  of  a  dattaka  and  the  fa- 
Bily  of  his  natural  father  contract  no  impurity  on  the  birth  and 
leath  of  each  other.  The  adopter,  his  father,  and  paternal 
grandfather  contract  impurity  for  three  days  on  the  death  of  the 
tattaka^  and  on  the  birth  and  death  of  his  son,  son's  son,  and 
he  rest :  so  also  do  the  dattaka  and  the  rest  on  the  death 
rf*  those  ancestors,  and  on  the  birth  and  death  of  their  offspring. 
Phere  is  impurity  for  one  day  on  the  death  of  the  sakulyasX 
rom  the  adopter^s  paternal  great  grandfather  to  the  ten  de- 
jreesj  ascendant,  and  on  the  birth  and  death  of  their  offspring: 

♦  The  full  period  of  impurity  is,  m  ordaioed  in  the  following  text:— A  Brahman 
•ecomes  free  from  Impurity  after  ten  di^,  a  Mithattriya  after  twelre  days,  a  VoUhya 
fter  fifteen  days,  and  a  Shi4ra  after  one  month. 

t  The  first  opinion  seems  to  be  consistent  with  the  intent  of  the  law,  beoaoae  if  an 
dopted  son,  received  from  one's  own  golra  and  from  amongst  his  tapindas^  remain  also 
npore  ibr  three  days,  tbeo  what  is  the  difiereaee  between  him  and  another  dattaka:  conKc- 
aentty,  it  is  proper  to  distinioiifih  him  from  othwt  dattaka*  in  respect. of  iiap«ur|ty«  in  the 
une  manner  as,  by  reason  of  propinquity,  he  is  preferred  to  others  in  respect  of  adoption. 
letides,  from  the  following  dictum  of  the  nothor  of  the  Dattaka-Mtm^ntt^^ : — *0n  the  death 
f  the  adopter,  the  uncVeanness  of  the  adopted  son,  for  ten  days,  is  not  fit.  since  the  (general 
elation  of  MipiWa,  and  conneoion  by  identity  of  family,  associated  together,  are  wanting  in 
im  :  (D.  Mtm  Seet.  VIXI.  §  12)  it  appears  that,  in  his  opinion,  a  son  adopted  from  one' 
WB  gotra  and  sapindai  is  to  contract  imparity  for  the  fall  period. 

t  See  ante,  pp.  303—305. 
§  See  Um  test  of  Maricki  and  the  isterpreiatioa  thereof  ia  D.  Mim,  Sect  YIII.9 
7i  et  ^egne. 
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the  impurity  contracted  on  the  birth  and  death  (as  the  case  may 
be,)  of  the  samanodakas*  and  swa-gotrasf  is  removed  immediate- 
ly after  bathing.  The  females  of  both  sides  contract  impurity 
for  the  same  period  as  the  males  in  the  same  degree  of  aflSnity. 

^  600.  The  dwyctmushydyana  contracts  impurity 
Vyavastha.  j^^  y^^^^  families  :— his  impurity  extends  to  the 
full  period  on  the  birth  and  death  of  a  member  of  the  family 
of  his  natural  father :  and  for  three  days  on  the  birth  and  death 
of  one  belonging  to  the  family  of  his  adopter. 

Clause  Third.— On  Shraddha,^  &c. 
The  adopted  son,  as  substitute  for  the  real  legitimate  son,  being  the 
agent  of  rites,  performed  by  a  legitimate  son,  it  follows  that  he  is  per- 
former of  funeral  repasts,  the  objects  of  which  are  the  manes,  in  honor 
of  whom  a  legitimate  son  performs  such  repasts.  For : — without  dif- 
ference, relation  to  the  father  and  other  sires  of  the  adopter  obtains, 
in  the  same  manner  as  relation  to  the  general  family,  the  shdkAa  (oc 
branch  of  the  Veda,)  the  family-deity,  and  family-rules,  of  that  person. 
—D.  Mim,  Sect.  VI.  §  53. 

^  601.     The  adopted  son  is  to  perform  the  adop- 

Vvavastha  r  r  r 

^  ^^  ^'  ter's  funeral  obsequies,  the  sixteen  shraddhasX 
commencing  with  the  first  and  ending  with  the  sapindi-karana,^ 
the  ekoddista^  shrdddha,  and  the  pdrvana\\  shrdddhtty  &c. 

A  son  of  any   description  must  be  anxiously  adopted, 
by  a  man  destitute  of  male   issue,    for   the  sake  of 

the  funeral  cake,  water,  and  solemn  rites,  and  for  the    celebrity    of  his 

name.* — JVf  anu.     See  D.  Ch.  Sect.  I.  §  3. 

^  602.  But,  although  the  son  given  be  first  adopt- 
Vyavasuiii.  ed,  yet  the  legitimate  son,  existing,  he  is  not 
cimpetent  to  officiate  in  the  sixteen  funeral  repasts  {shrdddhas^ 
ending  with  the  sapindi-karana, — D.  Ch.  Sect.    III.    §  1. 

♦     See  ante.  pp.   303—805.  f    See  ante.  p.  657. 

t  Shrddha  is  an  offering  made  to  the  names  of  a  deceased  ancestor  or  other  persoB  »l 
appointed  times.  §    Post,  p.  898.  Note. 

^     An  offering  made  to  a  single  ancestor  or  deceased  person. 
II    See  anU,  p.  20,  Note. 
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j^       ^       .  For,  his  superiority  in  rank  is  barred  by  Devala  (who 

I;j  •  ^^^^  .J  a  ^  ^p^j  legitimate  son  being  subsequently 
bora,  superiority  of  rank  from  age  does  not  vest  in  them  :'*  And  a  text 
of  Jagnyavalkya  recites  :  '*  Amongst  these,  the  next  in  order  is  heir, 
and  presents  funeral  oblations,  on  failure  of  the  preceding/' — Ibid. 

VvRvastha^  ^^^'     But,  on  the  anniversary  of  the   day   of 
death,  the  dattaka  can  perforn^  only  the   ekodr 
dishta  skraddha,  and  not  the pdrvana. 

^     . ,        . .  I.    Thus  Jat^karana  :  "Annually  [pratyabda)  let  the 

^ '  son  of  the  wife,  and  legitimate  spn,  perform  (obse- 
quies) tccording  to  the  p&rvana  form :  the  other  ten  sons  should  per- 
form a  rite  dedicated  to  a  single  person."  '  The  other  ten.'] — ^The 
son  given,  and  the  rest.— D.  Ch.  Sect.  III.  §  2. 

II.  PiTRAsiiARA  likewise  : — "  (A  funeral  repast,)  by  the  legitimate 
son,  for  a  father,  who  has  departed  this  life,  on  all  occasions,  is  in 
honor  of  three  ancestors  :  that,  by  those  belonging  to  aneka-ffofra  (more 
than  one  family,  )  (i)  is  consecrated  to  a  single  ancestor,  on  the 
anniversary  of  the  day  of  death. — Ibid.  §  5. 

(i.)  By  those  belonging  to  more  than  one  family.'] — Meaning  those 
belonging  to  two  families. — Ibid,  §  5. 

Vvavastha^   ^^^'     "^^^  given   son  is  to   perform   also   the 
shrdddha^  &c.,  of  his  adoptive  mother.* 
For,  she  alone  is  the  mother  of  such  son. 

A     i-\%       '-f  ^**^'  ^^*®  absolutely   adopted   son  presents  oblations 

^ '  to  the  father,  and  the  other  ancestors,  of  his  adoptive 
mother  only  ;  for  he  is  capable  of  performing  the  funeral  rites  of  that 
mother  only — D.  Ch.  Sect.  III.  §  17. 

Vyavastha'  ^^^*  ^  duyamushydyana  is  to  perform  the 
shrdddha  and  other  rites,  as  a  legitimately  begot- 
ten son,  in  honor  of  his  natural  parents,  their  ancestors  and 
relations,  and,  as  a  given  son,  in  honor  of  his  adoptive  parents^ 
their  ancestors  and   relations. 


«  He  (the  adopted  son)  like wisA  represents  the  rcul  legitimate  bod,  in  relationship  to 
hia  adoptive  mother,  whose  ancestry  are  his  natural  grand  sires,— Sutherland's  Synopsis 
Head  Fooutb. 
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^  His  rights,  and  claims  to  the  families  of  his  natand 

parents  being  still  the  same  as  before,  and  those  to 
the  families  of  his  adoptive  parents  beiiig  only  as  (^  a  son  given. 

^  606.     But  if  the  adoptive  father  died  first,  (the 
Vyavastha.    ^^j^j  gj^^^j^  present  the  oblation  (first)  to  him ; 

if  the  natural  father,  then  to  the  natural  father  ;  should  both 
have  died  (at  once,)  then  let  hini  present  first  to  the  natural 
father,  and  last  to  the  adoptive. — D.  Ch.  Sect.  III.  §  14. 

^  607.  The  dattaka  son  is  also  to  perform  the 
Vyavastlia  .  (Qtjjgf ^  ^cts  or  duties  prescribed  in  the  ^parti- 
cular) branch  of  the  Vedas  followed  by  his  adopter. 

A  4-u  '4-tr  "  Sprung  from  one  following  a  different  siiihi  (or 
AJlJalOrihy-  ij^u^jh  q(  the  Vedas,)  the  given  son,  even  when  in- 
vested with  the  characteristic  thread,  under  the  family  name  of  (the 
man)  himself,  according  to  the  form  prescribed  by  his  peculiar  shikki^ 
becomes  participant  of  the  duties  of  such  shikAh  {swa-^kikhd-bhik).*'^ 
Vashishtha.  That  duty,  in  which  his  peculiar  (that  is,  the  adopter^s) 
shdkha  prevails,  is  a  duty  of  such  shaklid  ;  in  this  he  shares,  or  is  parti- 
cipant, &c.''  Such  rite  only  as  is  prescribed  by  the  shdkhi  of  the 
adopter  must  be  performed  by  him.  This  is  the  meaning. — D.  Mim. 
Sect.  VI.  §  40. 

_  ^.,     •   608.     In  performing  the  «a/nnd{-Aarana,*  of  his 

adoptive  father,  the  adopted  son  must  connect 
him  by  admixture  of  funeral  cakes,  (that  is,)  associate  him 
with  his  (the  adopter's)  father,  paternal  grandfather,  and  great 
grandfather. 

,        . .  Whatever  person,  at  any  time,  performs  the   cere- 

^ '    mony  of  sapindi-karana  for  any   one,   he  does  the 

same  with  three  fore.fathers  only,  of  that  individual ; — by  this   (which 

is  the  meaning  of  what  preceded  the  passage   cited)  the  exclusion  of 

*  Sapindi'karana  is  the  rite  of  associating  the  deceased  with  the  manes  of  tiM  dqiarttd 
ancestors  by  admixture  ofpiWai,  (oblation-balls,  or  cake%of  rice,  &c)  It  BhoaldKrictllf 
take  place  on  the  anniYersary  of  the  day  of  death;  bat  in  case  of  the  deceased  ImTiagsa 
only  son,  or  no  son,  it  may  also  be  performed  at  any  time  wiUiin  one  year  from  tbe  dnuomifi 
death  after  the  pcrfoiinaLce  of  the  fourteen  monthly  $kr<Cddhat  called  nuCtiias. 
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the  fourth  d^ree  is  established.  The  propounding  of  the  same  posi- 
tion, (by  the  passage  in  question,)  in  conformity  with  the  rule  of  logic^ 
-^"  a  position  having  been  established,  its  re-introduction  is  for  the 
sake  of  a  peremptory  rule,**— is  meant  to  bar  the  relation  as  sapinda 
(to  the  adopted  son,)  of  those,  who  (in  the  case  of  a  real  legitimate 
8on)  would  have  partaken  of  the  wipings  of  the  oblations;  by  reason 
of  their  being  precluded  therefrom  (in  the  present  case.)  The  author 
declares  this  very  position  (in  subjoining)  '  this :'  that  is,  '  this  rela- 
tion of  iapinda^  (extends  to  the  third  degree.*)  And  thus  the  general 
relation  of  sapinda^  extending  to  the  seventh  degree,  which  is  propound- 
ed in  the  Matsya-purina,  in  the  text  subjoined,  is  barred  by  the  special 
rule  in  question.—''  The  fourth  and  the  rest  in  assent  are  the  par- 
takers of  wipings,  the  father  and  the  others  participate  in  oblations  of 
food,  the  seventh  presents  the  same. — The  relation,  by  oblations  of  food 
of  these,  extends  to  the  seventh  degree/'f— D.  Ch.  Sect.III.  §  22,  23. 

-y.  ^-i     •  609.    Whfeffe  the  adopter  himself  is  dwydmush- 

ydyanOj  his  sapindi-karana  is  to  be  performed 
^'ith  both  of  his  (natural  and  adoptive)  fathers,  and  their  fa- 
thers and  grandfathers. 

A    fh    i^-Kr     ^^  many  degrees^   of  forefathers  as  there   may   be, 
^ '    with  so  many,  their  own  forefathers,  let   sons  given 
and  the  rest  associate  the  deceased.— Karsunajini,   cited  in  D.   Ch. 
Sect.  III.  §  19.  See  ante,  pp.  892,  893. 

Vyavastha'l  ^^^'     ^^  dwydmuahyiiyana  is  to  perform  the 
sapindi-karana  of  his  natural   father  with  the 
father,  paternal  grandfather,  and   great-grandfather  of  such  fa- 
ther;  and  that  of  his  adopter  with  his  three  ancestors  as  above. 

4.Vi   ^  ^^^'     Where  the  adopter  or  natural  father  is 
ya  as         •  jjimself  ^dwydmushydyaruiy  or  both  are  so,  there 
the-dwydmushy^yana  son  is  to  perform  the  sapindi-karana  with 
two  sets  of  ancestors  of  such  father  or  fathers. 

.    .r     ..  As  many  as   there   may   be   degrees   of  forefathers^ 

^'  with  80  many,  their  own  fathers,  let  sons  given   and 

the  rest  associate  the  deceased. — Ki^asuNi^JiNi.  See  D.  Ch.  Sect.  III. 
§  19 ;  ante,  pp.  892,  893. 

•  6e8«fif«,  pp.  892,  893.  f  &«•  <i"^i  PP*  908— 30f. 
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V  avAJrt-hn.^  ^'^'     The  56f/>fndf-/carana  of  the  adoptive  mo* 
^  '  ther  is,  however,  to  be  performed  with  her  hus- 

band alone. 

Authoritv  ^^  ^^^  performance  of  the   mother's   sapindi-karana 

with  her  husband,  the  oblation-balls  or  cakes,  (pre- 
sented to  the  manes)  of  her  father-in-law  and  grandfather-in-Iaw  are 
to  be  covered  with  kusa  grass.  Thus  Garoa  :— '*  The  oblation  cakes 
of  the  fathers  (i.  e.  the  grandfather  and  great-grandfather)  being 
covered  with  kuaa  grass,  the  sapindi-karana  of  the  female  (i.  e,  mother) 
is  to  be  performed  with  her  husband  alone ;  since  she,  after  death, 
has  become  one  and  the  same  person  (with  her  husband.'^  '•The 
aapindi'karana  of  a  woman  is  to  be  performed  with  her  own  husband  ; 
siiice  her  union  with  (the  person  of)  her  husband  is  effected  by  charu,^ 
mantrafi  diuiil  and  vrala,''^ — Shrdddha-tattwa. 

^  613.  But  if  the  father  be  alive,  the  mother's 
vyavaSUia.  sapindt-karana  is  to  be  performed  with  the 
paternal  gn^dmother ;  if  she  also  happen  to  be  alive^  then  it 
is  to  be  performed  with  the  great -grandmother. 

.  '*  He  (the  husband)  being  in   esse,   the  sons    are   to 

^'  perform  it    (the    sapindi-karand)   with    the  paternal 

grandmother." — (The  phrase)  *  he  being  in  esse'  is  indicative  of  (the 
existence  of)  the  husband  to  whom  no  shraddha  can  be  offered.  Conse- 
quently, in  the  text  of  Laghu  Harita, — "  She  (the  mother-in-law)  being 
alive,  it  must  be  (performed)  with  her  mother-in-law," — it  i^  declared 
that  during  the  existence  of  (a  woman's)  mother-in-law,  (it  should  be 
performed)  with  her  (the  latter's)  mother-in-law,  not  with  the  woman's 
father-in-law.     In  some  instances  that  also  has  been  intimated. 

^  614.  In  \\ie  pdrvana%  shraddha 'periotmeAhK 
vyavastlia  .  ^  dattaka  son,  the  ancestors,  who  enjoy  the  pb- 
lation-food  wiped  off  on  a  kusa  grass,  being  deprived  thereof,|| 
only  the  oblation-cakes  are  to  be  offered  to  the  adoptive   father, 


♦  Sec  ante,  p.  867,  Note  13. 
t  A  Varticular  text  or  texts  of  the  Vedasy  with  the  repetition  whereof  religious  ritfs 
are  performed.  t  -^  burnt  sacrifice,  an  oblation  to  fire. 

§  A  ?ow,  a  voluntary  religious  obserrance  or  imposition  of  penance  or  austerity. 
^  See  ante,  p.  20,  Note.  g  See  antCf  p.  8^9. 
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bis  father  and  grandfather  :  and  the  same  are  participated  in 
respectively  by  their  wives. 

^  615.  On  the  same  occasion  the  dattaka  should 
VyavapStha  .  ^^^  perform  the  pdrvana^  shrdddha  of  the  fa- 
ther, grandfather,  and  great  grandfather  of  his  adoptive  mother, 
— ^whereby  the  parvana  shraddha  of  his  maternal  grandmother, 
great  grandmother,  and  great  great  grandmother  shall  also  be 
performed. 

A  4.K  '¥  ^'  '*  ^*  intimated,  that  those  who  are  the  revered 
jr«  Qfjjgcts,  contemplated  at  a  pirvana  rite,  performed 
by  the  adopted  son  himself,  are  the  same  at  the  sapindi-karana  cere- 
mony also,  celebrated  for  the  adopted  son  by  his  own  son.f — D.  Ch* 
Sect.  III.  §  21. 

II.  '^  Where  the*  paternal  sires  are  honored,  there  certainly  are  the 
maternal.''— /Wrf.  §  16. 

III.  "  Commencing  with  the  father  of  the  mother,  there  are  con- 
sidered maternal  grandsires. — Let  the  sons  of  daughters  perform,  for 
these,  funeral  oblations  as  for  the  father.'' — MAafcHi.  By  ordaining  (m 
this  text,)  funeral  oblations  in  honor  of  three  maternal  grandsires,  the 
pirvana  or  double  rite  only  is  inferred.  From  the  expression — "  as 
for  the  father,"— an  option  of  performing,  for  the  maternal  grandsires 
also,  obsequies  in  the  form  of  parvana^  or  ekoddishta,  is  not  obtained  'r 
for,  the  sentence  in  question  is  meant  to  enjoin  the  absolute  necessity  of 
the  performance  of  obsequies,  in  honor  of  the  maternal  grandfather. — 
D.  Mim.  Sect.  IX.,  §  4,  5. 

IV.  But,  the  absolutely  adopted  son  presents  oblations  to  the  fa- 
ther, and  the  other  ancestors,  of  his  adoptive  mother  only ,  for  he  is 
capable  of  performing  the  funeral  rites  of  that  mother  only. — D.  Chv 
Sect.  III.,  §  17. 

Y.  Except  on  the  day  of  death,  no  separate  oblations  should  be 
presented  to  women ;  since  it  is  said  that  j  they  enjoy  the  oblation- 
cakes  presented  to  their  husbands. 


See  ante,  p.  20  Note.  f  See  ante  pp.  897, 898. 


902  VYAVASTHiC-DARPANA- 

VI.  "  X  mother  tastes  with  her  husband  the  funeral  repist^  coO" 
sisting  of  oblations  to  the  manes ;  and  the  paternal  grandmother  with 
her  husband ;  and  the  paternal  great  grandmother  with  her's.'^ — Di» 
bhi.  p.  213. 

VII.  After  the  first  annual  obsequies  by  the  iopindas,  whatever  b 
given  at  the  monthly  rites  to  ancestors,  bf  the  9on  i^  the  deeeaeed, 
his  mother  (a)  has  a  share  of  the  benefit:  this  is  a  settled  rale  in  all 
systems  of  religious  and  civil  duties. — SatXtapa^  cited  in  Colebrooke*8 
Digest,  Vol.  III.  p.  598. 

(a).  The  word  'ancestors'  (literally  fathers,)  intends  three  paternal 
and  three  maternal  forefathers,  namely,  the  father  and  the  rest,  and 
the  maternal  grandfather  and  so  forth ;  and  the  word  '  mother*  intends 
three  female  ancestors  ascending  from  the  mother,  and  three  other  female 
ancestors  ascending  from   the  maternal  grandmother. — See  Ibidem. 

^616.    Should  the  adopter  have  many  wives^ 
vyavasuia.   jj^^^^  ^j^^  adopted  is  to  perform  the  pdrvaiMr 

ehrdddha  in  honor  of  the  father  and  two  other  ancestors  of  that 
wife  alone  by  whom  he  was  received  in  adoption.* 

.     ,      .  The  forefathers  of  the  adoptive  mother  only  are   also 

^'  the  maternal  grandsires  of  sons  given  and  the  rest,  for 

the  rule  regarding  the  paternal,  is  equally  applicable  to   the   maternal 
grandsires  (of  adopted  sons.) — D.  Mim.  Sect.  VI.,  §  50. 

*  As  for  what  is  said  by  HenMri,  that  the  precept  enjoining  the  performance  of  a 
funeral  repast,  in  honor  of  the  maternal  grandfather,  refers  to  the  natural  grandfather, 
that  is  inaconrate ;  for,  it  is  at  variance  with  the  passage,  "  of  him  who  has  given  away  his 
son,  the  obsequies  fail."  Nor  is  the  capacity  of  the  maternal  grandsires,  m  giyara,  waot* 
ing:  for,  by  reason  of  their  affording  their  assent  to  the  gift,  (as  appears  from  this  pas- 
sage,-** having  convened  his  kindred,  &c.')  th^  also  are  parties  to  the  same.  Besides,  by 
this  passage,^*'  the  funeral  cake  follows  the  family  and  estate** — the  family  and  estate 
are  declared  to  be  the  cause  of  performing  the  funeral  repast)  and  the  estate  of  the  mater- 
nal grandfisther  also,  like  that  of  the  father,  lapses  from  the  son  given.  His  incapacity  to 
perform  the  funeral  repast,  in  honor  of  his  original  maternal  grandfiither,  is  proparly 
declared.  Accordingly,  HenUCdri  himself,  from  not  being  satisfied  with  tbat  (jost  stated) 
has  advanced  the  other  positions  "In  the  same  manner,  as  for  the  secondary  father, a 
funeral  repast  must  be  performed  in  honor  of  the  seoondaxy  maternal  graodfaUier  and 
the  rest,"— A  Mm.  Sect,  VI.  ^  51,62, 

Besides,  the  mother's  right  having  become  extinct  through  the  gift  made  by  tht 
father,  a  fortiori,  the  right  of  the  maternal  grandfather  and  the  rest  must  cease  to  exist 
through  the  giil  by  the  mother. 
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^617.  If,  however,  he  was  received  by  none  of 
Vyavastna .  t^gm^  either  in  conjunction  with,  or  under  the 
authority  of,  her  husband,  but  by  the  husband  alone,  then  the 
adopted  is  to  perform  the  pctrvana  shraddha  in  honor  of  the  an- 
cestors of  all  such  wives  of  the  adopter. 

«,  Because  the  husband's  act  of  adopting  a  son  renders 

them  all  adoptive  mothers  of  that  son.* 
^      ,        ,  I.    The  mother  being  subject  to  the   power  of  her 

y*  imgband,  her  property  is  divested  by  his  gift:  but 
it  is  no^  so  in  the  case  of  wealth  obtained  through  favor  or  the  like, 
because  there  is  no  subjection  in  respect  of  such  property.  Thus,  if 
a  son  be  adopted  by  the  husband,  the  wife  has  a  secondary  claim  to 
that  child,  because  property  is  common  to  the  married  pair ;  and  the 
line  of  the  maternal  grandfather  is  the  ancestry  of  the  adopter*s  father- 
in-law.— Coleb.  Dig.  Vol.  III.  p.  261. 

II.  If  a  son  be  adopted  by  a  man  married  to  two  wives,  he  would 
have  two  maternal  grandfathers,  and  wotUd  claim  as  maternal  ancestry 
both  their  lines  of  forefathers*  This  seeming  difficulty  is  thus  recon. 
eiled  :  although  there  be  two  sets  of  maternal  ancestors,  they  should 
be  jointly  considered  as  manes  of  ancestors,  and  they  should  be  thus 
named  in  performing  the  shraddha,  '  such  a  one,  maternal  grandfather 
sprung  from  such  a  primitive  stock  i  such  a  one,  maternal  grandfather 
sprung  from  such  a  primitive  stock,  to  thee  ( to  each  of  you)  this 
(funeral  cake  is  offered^)  and  so  forth,'  as  is  done  by  the  son  of  the 
wife  considered  as  a  sou  of  two  fathers. — Coleb.  Dig.  Vol.  III.  p.  453. 

«7ia^an-na/Aa  does  also  say: — ''In  the  double  set  of  oblations,  it  is 
indispensably  necessary  that  the  son  should  perform  the  shraddha  for 
the  paternal  line,  not  for  the  line  of  his  maternal  grandfather :  but 
it  is  simply  reprehensible  in  one  who  performs  the  shraddha  for  the 
paternal  ancestors,  not  to  perform  it  also  for  the  maternal  grandfather 
and  his  progenitors )  consequently,  since  the  shraddha  may  be  perform- 
ed without  noticing  the  maternal  grandfather's  line  in  a  subordinate 
double  set  of  oblations  and  the  like,  the  shriddAa  for  the  maternal 
ancestors  is  not  requisite  to  the  completion  of  the  obsequies  performed 
in  the  dark  fortnight  of  iswina.    This  observation  of  Raghu-nofUUma 

«  8ee  ante,  p.  SM. 
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and  others  is  accurate.  Accordingly,  a  widow,  though  she  may  per- 
form acts  of  religion  without  consent  previously  declared  by  her  de- 
ceased lord,  cannot  (without  such  consent)  adopt  a  son  given  ;  for  the 
text  of  Vashishtha  declares  :  '  let  not  a  woman  give  or  accept  a  son,' 
&c.  But,  if  her  husband  have  assented,  she  may  adopt  a  son  given, 
as  a  son  of  the  wife  (is  raised  up  to  a  husband  by  his  consent :)  else  it 
would  have  been  expressed  in  the  law,  *  he  shall  not  be  the  son  of  her 
husband  unless  (adopted)  with  the  assent  of  her  lord,  but  shall  be  her 
own  son,  to  perform  her  obsequies  and  take  her  inheritance.  A  son 
given  is,  therefore,  the  child,  not  of  his  adoptive  mother,  but  of  his 
adoptive  father  only :  (See  Coleb.  Dig.  Vol.  III.  pp.  253,254.)  But 
these  being  at  variance  with  the  paramount  authorities  above  quoted, 
as  well  as  the  subjoined  text  cited  in  the  commentary  on  the  Dattaka- 
chandrikd — "  Whoever  performs  the  pdrvana  shraddha  for  his  paternal 
ancestors,  and  does  not  perform  it  in  honor  of  his  maternal  grand- 
sires,  commits  the  sin  of  killing  his  father/' — and  more  especially  with 
his  own  dicta,  are  unworthy  of  respect. 

^618.     The  dwyamushyayana  is  to  perform  the 
ya  na.    p^^^j^^  shrdddha  in  honor  of  his  both  fathers 

and  their  ancestors* 

-  . ,  . .  I.  An  aphorism  of  Sankuyayana  propounds  a  dis- 
^ '  tinctiou,  in  respect  of  the  observances  prescribed,  for 
the  duyt/amushyayana  :  "  Having  duly  performed  the  preparatory  cere- 
monial, called  avanejana,  where  there  may  be  a  diversity  of  fathers, 
both,  at  each  oblation."  Where  there  may  be  a  diversity  of  fathers, 
at  each  oblation,  both  the  natural  father  and  the  adopter, — '  let  hira 
celebrate' — as  is  understood.— -D.  Ch.  Sect.  Ill,  §  7,  8. 

II.  ("  The  adopted  son)  should  perform  two  funeral  repasts,  or  at 
one,  contemplating  them  separately,  he  should  designate,  at  each  ob* 
lation,  both  the  adoptive,  and  natural  fathers  ;  together  with  the  two 
ancestors  in  immediate  ascent  above  each.  The  text  of  a  venerable 
saint. — Ibid.  §  9. 

III.  Accordingly  HAafxA  : — "  Of  these,  in  the  first  place,  the  tute- 
lary saints  of  the  natural  father  (  are  those  of  the  adopted  son.  )  He 
should  perform  two  several  sets  of  funeral  oblations,  each  consisting  of 
two,  or  designate  both,  in  each  ( i )  oblation  (of  one  set ;)  his  son — in 
his  second,  his  grand  son— in  third,  (should  do  the  same.) — Ibid.  §12. 
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(i)  *  Or  ift  each  {eka)  oblation/ — here  a  repetition  (of  the  word 
eka)  is  understood  on  account  of  the  text  of  A'pastamba — '*  If  son  to 
iK)th  fathers,  he  should  designate  both,  at  each  several  oblation, — '  In 
liis  second']  at  his  oblation  to  his  ^andfather,  the  son  of  the  dwya- 
muihyayana^  'In  his  third*]  that  is,  at  his  oblation  to  his  great- 
grandfather^ the  grandson  of  the  dwydmuskySyana. — D.  Ch.  Sect. 
III.  §  IS. 

VvavfustVia"   ^^^*     '^'^^  dwydmushydyana  is   to   perform  the 
pdrvana  shraddha  of  the  two  sets  of  the  mater- 
nal ancestors  as  of  those  of  the   paternal  ancestors . 

A  -fli  '-f-  ^^^  ^^^  '\&»\ie  of  two  fathers  present  (oblatiens)  first 
^ '  to  the  natural  father :  but  the  same  must  be  given 
(to  him)  last,  (should  he  survive ;  the  adoptive  father)  being  dead. 
If  both  have  died  (together,  the  oblation  must  be  g^ven,)  first  to  the 
natural  father :  after  him,  the  son  should  present  the  same  to  the 
adoptive  father.  Should  it  not  be  first  offered  to  the  natural  father,  it 
does  not  endure.'*  By  this,  the  performance  of  ^  pirvana  rite,  by  the 
son  of  both  fathers,  on  the  death  of  either  even,  is  shewn.  In  the 
same  manner^  by  parity  of  reason,  where  th^^e  may  be  a  diversity  of 
mothers,  the  sires  of  the  natural  mothers  are  first  designated  by  a  son, 
who  is  son  to  two  fathers,  at  the  funeral  repast  (suggested  by  the  pas- 
sage subjoined)  in  honor  of  the  maternal  grandfathers :  subsequently 
the  sires  of  her,  who  Is  the  adoptive  mother — "  Where  the  paternal 
sires  are  honored  there  certainly  are   the  maternal.*' — D*    Ch.    Sect.  § 

14,  15,  16. 

Clause  Fourth. — Succession,  &c.  op  Adgtted  Sons. 

,   620.     Deprived  of  the  inheritance  of  his  natural 
y  *  parents  and  their  relations,  an  adopted   son   is 

entitled  to  inherit  from  his  adoptive  father* 

AnfVi    -mf         ^*      *  ^^  given  son  must  uever  claim  the  family  and  es- 
^ '    tatc  of  his  natural  father.     The  funeral   cake    follows 
the  faniily  and  estate  ;  but  of  hira,  who  has  given  away  hie  son,  the  obse- 
quies fail."  (Manu.) — 'The  given  son  must   never   claim   his  natural 
father's  family,  and  estate'   Thus  '  the  obsequies,' — that  is,  the  funeral 


*  Sfio  anU,  p,  887,  Note. 
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repast  (which  would  have  been)  performed  by  the  son  giteiii  fails  of 
him»  who  has  given  away  his  son.  The  author  of  the  Ckandritd  thus 
explains :  '  By  thb  it  is  declared,  that  by  the  act  alone,  creating  the 
filial  ration,  property  of  the  son  given,  in  the  estate  of  his  adopter 
is  estaUished,  and  connection  to  him  as  belonging  to  the  same  family 
ensues.  But  through  extinction  of  the  filial  relation,  from  the  mere 
gift,  the  property  of  the  son  given,  in  the  estate  of  the  giver,  is  ex- 
tinguished, and  connection  with  the  family  of  the  giver  annulled. — 
D.  ilim.  Sect.  §  6—8.     Vide  D.  Ch.  Sect.  II.  §  18—20,  ante,  p.  888. 

II.  The  assumption  either  of  the  family  name  or  estate^  is  the 
ground  of  the  claim ;  that  failing,  the  son's  right  to  offer  a  funeral 
cake  to  the  natural  parent  fails  :  his  participation  in  the  family  and 
estate  of  his  adoptive  father  is  a  true  ground  of  claim,  since  he  may 
assert  the  right  of  offering  a  funeral  cake  to  his  parent.  It  follows, 
that  the  son  given  claims  the  family  and  estate  of  his  adoptive  fathers. 
The  same  remark  is  made  bv  Raghu-nandand  in  the  Udviha-tattwa : 
**  it  appears  that  the  son  given  shall  claim  the  family  and  estate  of  he 
adoptive  father  alone,  since  he  cannot  assume  the  family  name  and 
estate  of  his  natural  parent,  nor  perform  his  obsequies,  which  are  signi- 
fied by  the  terms — funeral  cake — and — funeral  oblation."  Raghu- 
nandanm  explains  the  word  *  Swadha/  an  oblation  to  he  eaten  by 
progenitors .  thus,  of  him  who  has  given  away  his  son,  that  is,  of  the 
natural  father,  for  this  is  the  nearest  term,  the  funeral  cake,  or  obla- 
tion to  be  eaten  by  progenitors,  is  extinct :  it  follows  of  course,  that 
the  funeral  cake  shall  be  offered  to  the  adoptive  father.— Coleb.  Dig. 
Vol.  in.  p.  268. 

III.  Consequently,  he  who  is  adopted  as  a  son  given,  has  a  right 
to  possess  the  inheritance  and  perform  obsequies,  although  there  be  an- 
other  nephew.  He  becomes  the  son  of  the  adopter,  under  the  rule 
of  Vishnu  :  "  He  is  son  of  him  to  whom  he  is  given  by  his  father  and 
mother.'^— Coleb.  Dig.  Vol.  III.  p.  267. 

It  is  the  universal  opinion  of  the  pandits  that  at  the  moment  per- 
mission to  adopt  was  pronounced,  it  had  the  same  effect  as  if  a  child 
had  been  conceived  in  the  womb  of  the  woman,  and  her  intention  to 
adopt  under  the  permission  operated,  to  all  intents  and  parpoaes, 
as  if  she  were  enceinte  ;  and  that  the  boy  subsequently  adopted  by  her 
had  all  the  rights  of  a  posthumus  son— This   opinion  has  received 
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corroboration  from  the  pen  of  Mr.  H.  Colebrooke,  who  is  follow- 
ed by  Sir  Thomas  Strange  and  others.  Although  in  reality*  the 
receiving  of  such  permission  by  a  woman  from  her  hu9band  ^oes 
not  coincide  with  pregnancy^  (for  had  it  been  so,  the  acts  performable 
under  that  permission  woidd  always  correspond,  and  would  have  been 
done  in  accordance,  with  pregnancy;  that  is  to  say,  a  son  would  be 
adopted  neither  long  before  nor  long  after  the  time  for  giving  brith 
to  a  child^  but  just  on  the  expiry  of  the  period  of  jgestation,  nor  would 
a  boy  faK>m  before  the  date  of  permission  or  long  after  the  period  of 
gestation,  be  adopted,  and  not  to  adopt  a  son  would  be  impossible,) 
yet  its  effect  is  the  same  as  is  justly  declared  by  the  learned  lawyers 
aforesaid.  (Seethe  note  in  the  following  page.)  Consequently, 
VvA.vARtliiL^  621.  Tne  boy  adopted  by  a  widow  undier  au» 
thority  from  her  husband  has  aU  the  rights  of  a 
posthuinous  son.* — So  that, 

^  622.     On  the  death  of  the  owner  his  wife  like 

y  '  a  pregnant  widow  can  take  his  property  for  the 

behoof  of  the  son  to  be  adopted,  and  until  his  attaining  majority, 
she  can  hold  it  as  mother  and  guardian. — Consequently, 

^  623.     Even  before  hia  adoption,  a  sale  or  other 

y»  asuua.  disposition  of  his  to-be  father's  property  will  not 
be  valid  unless  made  under  circumstances  of  inevitable  necessity^ 
or  calamity  affecting  the  family,  or  for  the  good  of  the  adopted.* 

*  A  boy  adopted  by  a  widow  with  tlie  penoiasioa  of  her  lato  husband  has  all 
the  ligbta  of  a  poathamous  aoo,  so  that  a  sale  niada  by  her  to  the  prejudice  o^  her  Ute 
husband's  property,  even  before  the  adoption,  will  not  be  Talid,  unless  made  under  cir- 
cumstances of  ineritable  neceasity. — Maco.  H.  L.  Vot  I.  p.  70. 

*  '*  Should  it  have  devolved  upon  a  widow  to  adopt,  her  husband's  estate  descending  to 
her  on  his  death,  adoption  subs^q^eof  divests  jier  succession,  like  the  case  of  a  posthu: 
mous  child."— (Strange's  H.  L.  Vol.  I.  pp.  88j  89.)  The  widow,  in  the  above  case,  does 
not,  and  can  not,  succeed,  but  only  recdives  the  property  as  a  holder  in  trust.  See  the 
obaervation  on  the  foUowiiig  remarks  of  Mr.  Colebrooke, 

<  Q.  )  The  plain ti if  having  been  adopted  by  a  woman,  had  she,  subsequently,  the 
same  domioion  over  her  property  that  she  had  befi>re,  so  that  a  mortgage  of  a  house  by  her 
after  that  would  be  good  f 

(A.)  The  mort;;agc  uodor  these  ciruumstancee  would  not  be  good  to  the  prejudice 
of  the  iKJop^ed,  if  rightly  adopted. 

"  Priesuming  the  property  here  spoken  of  as  the  i«;oi«an*s  to  have  been  what  devolyed 
»p(Wi^  by  iia^  4(S«th  ofWhusbftOd.  a»dj(|otto.hMr0beepberpcoppr^toiii4aii,  it  ceased 
«o  -be  lk«r*fl.Ai  the  moment  of  av^l^  »dopt9«9ni»»deby  )|er  of  a  foa  to  lusr  hushand  and 
horiolf ;  ia  the  smm  huhumt  m  pQO!p«rty  oonuiig  iafto  the  hwds  qi  » jfngjUfA  ^i4ov,  hy 
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Vyavastha    ^"^*    ^^'  however,  authorised  by  her  late  1 
a  widow   may  exercise  any  p)ower  over 
perty  left  by  him,  notwithstanding  she  had  permission  tc 

4.1,    ^   ^^^'     ^^^   where   she  is  not  so  author 
^  '  adopted  son  is  not  precluded  from  que 

acts  done  by  his  adoptive  mother. 

Vyavastha/  ^^^'    ^^  ^^^  ^^^^^  ^^"^'  ^^^  adoptecj 

liable  for  the  debts  contracted  by  his  i 
mother  under  a  necessity  or  calamity  affecting  the  fai 
for  the  benefit  of  that  son. 


the  same  lofaofl,  cannot  be  used  hy  her  as  her  own,  after  the  birth  of  a  ood.  i 
child  18  in  most  respects  precisely  similar  to  a  poithumous  son.  From  the  mom 
adoption  taking  effect,  the  child  became  heir  of  the  widow's  hoabaiKl  ;  and  ( 
could  have  no  other  anthoritj  than  that  of  mother  and  guardian, — Colebn 
marks."— See  SU.  H.  L.  Vol.  II.  p.  102. 

Ohtervattcm : — 
The  first  part  of  the  above  remarks  does  not  appear  to  be  quite  correct,  hiasui 
law  is  that  heritable  right  once  vested  in  one  cannot  be  divested  from  that  person  a 
another  before  the  former's  death,  natnral  or  civil,  (see  ante,  pp.  2,9  and  i 
queotly  the  right  vested  in  that  woman  could  not,  ^o  long  as  she  lired  fr«4 
fault  causing  dirtinherision,  devolve  upon  the  son  subsequently  adopted  by,  c 
her.  So  it  would  follow  that  the  right  of  the  son,  who  is  the  first  and  foremost  oi 
would  remain  in  abeyance  until  the  widow's  death.  Is  not  this  opposed  to  the 
maxims  of  Hindoo  law  of  all  the  schools  without  exception  /  The  leamod  ^ 
seems  to  have  been  unmindful  of  the  above  universal  maxim  of  the  Hindoo  law, 
wise,  after  considering  the  woman  authorised  to  adopt,  to  be  like  a  pregnant  v 
could  not  lidve  said  that  her  husband's  property  devolved  upon  her  aad  i«ma 
until  the  adoption  of  the  son,  but  that  he  would  have  said  consiscenti  j  with  v 
culcatcd  in  the  MitcCkshar<£  and  Viv(tda'ekitU(£fnani,  and  also  the  Digest  I 
by  the  gentleman  himself  (see  ante,  p.  3,  Note.)  namely,  that  she  took  it  or 
the  behoof  of  the  son' she  was  to  have.  According  to  those  ^mthoritles  (and 
according  to  the  Hinda  law  as  current  in  all  the  schools,)  the  property 
devolve  on  h(!r  in  her  own  right  as  widow,  but,  it  comes  in  to  her  hand  as 
in  trust  for  the  son  to  be  adopted  to  her  husband.  Consequently,  •  even  befbre  the 
or  birth  of  a  son  to  her,  the  widow  haH  the  same  ri^ht  to  her  hosband's  property  i 
justly  declared  (by  the  said  gentleman)  to  have  after  the  adoption  or  birth  «>f 
(  that  is,  the  right  of  a  mother  and  guardian.)  Thuit  there  being  no  ilistinctioi 
betwc4;a  her  po^^tession  of  such  property  hefort  the  adoption  or  birth  of  her  sen  i 
Mubseqiunt  thereto,  she  could  not  exercise  her  power  over  it  more  than  a  mo! 
guardian  even  before  the  adoption  or  birth  of  the  son,  and,  as  snch,  she  con 
deal  with  it  as  her  own,  but  is  restricted  to  use  it  with  moderation  like  a  v 
mother:  she  could  not  dispose  of  any  part  of  it  except  under  an  indispensable  i 
or  for  the  good  of  her  future  son  (as  is  justly  held  by  the  decisions  liereaftsi 
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^627.  Where  a  legitimate  son  is  born  subse- 
^yavastna  .  q^ently  to  the  adoption,  there  the  adopted  son 
takes  one  third,  the  ligitimately  begotten  son  being  entitled  ta 
two  thirds.* 

,  •  -  I.  "  All  these  sons  are  considered  as  heirs  to  one 
^  *  having  no  real  legitimate  son.  But,  should  a  sou 
tie  subsequently  born,  no  right  of  primogeniture  is  attached  to  them. 
Df  these,  those  who  are  equal  in  class,  take  a  third  share ;  but  those 
^ferior  in  rank,  should  live  in  subjection  to  one  of  equal  rank,  receiv- 
ing maintenance.*^ — Devala.  See  D.  Ch.  Sect.   V.  §  15. 

'  II.  ''If  a  legitimate  son  be  born,  the  rest  are  pronounced  sharers  of 
k  third  part ;  provided  they  belong  to  the  same  tribe ;  but  if  they  be^ 
df  a  different  class,  they  are  entitled  to  food  and  raiment  only.'' — 
.Katyayana.  In  some  copies  the  reading  is  '*  are  pronounced  sharers 
6f  a  fourth  part/'— D.  Ch.  Sect.  V.   §  16. 

III.  tn  partition  made  between  legitimate  and  adopted  sons,  the 
legitimate  son  has  two  shares,  and  the  adopted  sons  who  are  of  the 
same  class  with  the  father,  take  one  share ;  but  adopted  sons  belong- 
ing to  an  inferior  class,  are  not  entitled  to  any  share :  they  need  only 
be  supported  with  food  and  raiment.  Narada  declares  (this:)— 'AH 
these  sons  are  pronounced  heirs  of  a  man,  who  has  no  legitimate  issue 
by  himself  begotten  ;  but  should  a  true  legitimate  son  be  afterwards 
born,  they  have  no  right  of  primogeniture :  such  among  them  as  are 
of  equal  class,  (with  the  father,)  shall  have  a  third  part  as  their  allot- 
ment, but  those  of  a  lower  tribe  must  live  dependent  on  him,  supplied 
with  food  and  raiment. — Da.  kar.  9ang,  p.  110. 


*  Where  a  le^timate  son  U  bora  subsequent  to  the  adoption,  he  and  the  aon  adopted 
Inherit  together;  but  the  adopted  son  takes  one  third,  aooording  to  the  law  of  Bengal, 
and  one  fourth,  according  to  the  doctrine  of  other  schools. — S£acn.  H.  L.  Vol.  I.  p.  70. 

Mr.  Sutherland,  in  the  third  spacial  rule  under  Hbao  Fifth  of  his  Synopsisi  remarks: 
**  Where  subsequent  to  an  adoption  legally  made,  a  legitimate  son  is  bora  to  the  adopter,  the 
adopted  son,  at  a  diviaion  of  heritage  with  such  son,  receives  a  quarter  share  according 
to  the  DaCta^a-cAamirtAar."— This  finding  of  his  does  not,  however,  appear  to  be  aconHate, 
inasmuch  as  the  doctrine  of  the  Dattdka'ehandrtk(£  is,  that  an  adopted  son  is  entitled  to 
one  fourth  if  not  endtfed  with  eminent  qualities,  and  to  oHe  third  if  he  is  so;  as  is  mani- 
fest from  the  passage  subjoined :— *<  The  rule  for  succeeding  to  a  third  share  in  the  texts 
Df  Devala  and  K^tytC^mna,  mist  be  alleged  to  refer  to  a  sod  given,  endued  with  eminent 
qualities."    (D,  Ch,  Sect.  V.  §  19,  20,;    The  tboYO  doctrine  is  also  expressed  by  the 
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Vvavacjtha''  ^^^'  ^^*  ^^^^  ^^  legitimately  begotten  son, 
but  also  as  taa&y  as  there  may  be  bom  subse* 
quent  to  the  adoption  of  a  sod,  would  take  severally  double  the 
share  of  the  adopted  son,  who  in  either  case  is  entitled  to  one 
half  share  of  each  of  the  former.* 

A  -fVi  'f  Sri'dhara  Swdmt,  in  his  gloss  on  a  verse  of  the 
^*  Bhagavata^  quotes  a  text  of  law  on  the  benefit  tfinng 
from  a  multitude  of  sons,  to  explain  the  motive  for  desiring  many 
children,  when  a  subsidiary  son  (is  adopted)  even  though  a  principal 
one  be  living, — "  Many  sons  are  to  be  desired,  that  some  one  of  them 
may  travel  to  GoydJ^ — The  adoption  of  a  son  given,  although  a  son 
of  the  body  be  Uving,  being  thus  valid^  he  shall  have  a  third  part  at 
his  share,  in  the  same  manner  with  a  son  given,  subsequently  to  whose 
adoption  a  son  of  the  body  was  bom  (according  to  the  text  of  Dsv^ila 
cited.)  "  Heirs"— that  is,  entitled  to  a  foil  share.  **  Shall  have  as 
their  share  one  third  of  the  property'^ — that  is,  they  shall  have  as  a 
share  one  third  part  of  that  which  is  receivable  by  the  son  legally  be- 
gotten. What  shall  be  the  share  ?  Shall  the  son  given  receive  four  or 
three  suvamas  out  of  twelve,  which  compose  the  share  received  by  the 
son  of  the  body  ?  or  shall  the  son  of  the  body  receive  twice  as  much 
as  is  received  by  the  son  given  ?  To  this  it  is  answered,  if  it  be  the 
meaning  of  the  law  that  he  shall  take  one  third  part  out  of  the  share 
which  is  received  by  the  son  legally  begotten,  then  what  would  be  the 
consequence  if  there  be  many  such  ?  the  son   given   would   receive  aQ 


learned  gentleman  himself  in  the  followinir  note  written  in  reference  to  the  remark  in 
question.  "  Receives  a  quarter  «Aarc"]  — "  Thia  rule  is  founded  on  texts  of  Vatki^iha  and 
K<£ty(£yana,  the  latter  of  whioh,  however,  is  variously  read.  '  A  third  part'  is  substituted 
by  some  for  the  more  prevalent  reading,  'a  fourth  part:'  the  di£ferencc  being  adjuated 
with  reference  to  the  qwiUti€$  qf  the  claimanU^**  (Syuopais,  Xote  XXII.)— In  the  pitteot 
(kaH)  age,  however,  it  being  impossible  for  persons  to  be  endued  with  eminent  qualiUi^ 
such  as  are  required  by  the  law,  it  has  been  determined  in  the  Dtfya-krama-^arigraiiei,  one 
of  the  paramount  authorities  of  the  Bengal  school,  that  a  dattaka  son  is  to  take  one-thifd 
in  the  division  with  a  legitimately  begotten  son  subsequently  born ;  and  this  is  foUowed 
here  iu  practice. 

«  If  two  legitimate  sons  are  subsequently  bom,  then,  according  to  the  Benares  school, 
the  property  should  be  made  into  seven  parts,  of  which  the  legitimate  eone  would  taka 
six,  and,  iiccerding  to  the  law  as  oucreat  elsowhoro,  into  five  shares,  of  wliich  tbe  togitio 
mate  sons  would  take  four,  and  so  on  in  the  .Bame^preporUoo,  whatever  niiaiber  gf  l^;iti- 
mate  sons  may  be  bom  subaequentJy,— AlacaL  H.  Xu  Vol.  I.  p.  70. 
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excessive  sum  if  he  took  a  third  part  from  each.  Nor  shall  he  take 
one  share  out  of  the  collected  wealth  ,  for,  though  single,  he  would 
not  receive  a  full  third  part,  and  the  legitimate  sons  would  have 
more  (than  their  due  allotments.)  Neither  is  the  second  suppo- 
sition right;  ft>r,  were  it  so,  he  would  take  a  quarter  (instead  of  a 
third.)  Thus  the  last  supposition  must  be  admitted.  It  may  be  il- 
lustrated in  this  manner  :  in  the  case  of  partition  made  by  a  father, 
according  to  the  opinion  of  Jimiia^vdhana  and  the  rest,  let  two  sons 
legally  begotten  take  eight  suvarnat  each  out  of  thirty  six  inherited 
trotik  a  paternal  grandfather,  let  the  father  take  sixteen  suvamas,  and 
the  son  given  four.  The  meaning  of  the  text  is>  that  an  adopted  son 
eliall  have  a  third  pnrt  of  the  share  appertaining  to  a  son  legally  be- 
gotten.*—Coleb.  Dig.  Vol.  III.  pp.  290,  291. 

^  y  629.    If  a  person  die  before  his  father  leaving 

yapVasi/II  .  j^  ^-^^  authorised  to  adopt,  the  son  adopted 
by  the  widow  is  doubtless  entitled  to  inherit  the  property 
of  his  adoptive  father; — he  would  also  be  entitled  from  his 
adoptive  grandfather,  provided  he  was  adopted  with  his  know- 
ledge and  assent  ;t — non-prohibition  is  assent. 

Reason  ^^  account  of  the  maxim : — '*  The  intention  of  an- 

other, not  prohibited,  is  sanctioned. — See  ante^  p.  825. 


*  The  foregoing  opioioii  of  Jagann£tha*9  is  correct,  aa  regards  the  extent  of  an  adopted 
«(m'«  shaio  in  the  division  with  a  legithnately  begotten  son,  who  in  Benpd  takes  two- 
tfairdB  of  the  heritage,  giving  the  adopted  son  the  remaining  third,— bat  wrong  as  re- 
gards the  succession  of  an  adopted  son,  though  reooived  after  the  birth  of  a  legitimately 
begotten  one,  inasmuch  as  the  adoption,  during  the  existence  of  a  legitimately  begotten 
■on,  beipg  invalid  and  void  ab-iniiiOf  (  See  mnte^  p.  767  et  teque,  )  the  boy  so  adopted 
has  no  title  whatever  to  succeed  to  the  property  of  his  so  called  adopter.  As '  to  the  text 
oa  the  ground  of  which  the  above  opinion  was  advanced,  it  is  applicable  to  sons  legiti- 
mately begotten,  and  not  to  thoee  adopted. — See  the  Privy  coaocil  dacisian  at  page  802. 

r  In  the  case  of  a  Hindu  of  Bengal  dyiig  in  his  father's  life  time  without  issue,  but 
leaving  a  widow  authorised  to  adopt  a  son,  if  such  adoption  be  made  by  the  widow,  with 
the  knowledge  and  consent  of  hetf  husbands  father,  at  any  time^ before  he  shall  have  made 
any  other  legal  disposition  of  the  property^  or  a  son  shall  have  been  bom  to  his  daughter 
in  wedlock,  no  such  subsequent  disposition  or  birth  shall  invalidate  the  clum  of  the  son 
so  adopted  to  the  inheritance.— Macn.  H.  L,  VoL  L  f  p,  70,  71. 

The  latter  part  of  the  above  observation  of  Sir.  W.  Macnaghten's  ia  not  accurate  ;  be- 
cause, if  the  birth  of  a  daughter's  son  cannot  invalidate  the  claim  ol  a  son's  son  subse- 
quently bom,  neither  can  it  invalidate  the  claim  of  &  son's  adopted  son  subeeqnentiy  receiwd 

t    Ses  ante,  p.  825, 
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Vyavastha    ^^^'   ^^'  however,  authorised  by  her  late  husband; 
a  widow   may  exercise  any  power  over  the  pro- 
perty left  by  him,  nol^vithstanding  she  had  permission  to  adopt. 

_  4.1,   ^  ^^^'     ^"'  where  she  is  not  so  authorised,  the 

y  '  adopted  son  is   not  precluded  from  questioaing 

acts  done  by  his  adoptive  mother. 

Vvavastha  ^  ^^^'     ^^  ^^^  ^^^^^  hand,    an  adopted    son  is 
liable  for  the  debts  contracted  by  his  adoptive 
mother  under  a  necessity  or  calamity  affecting  the   family    or 
for  the  benefit  of  that  son. 


the  aame  meaofl,  cannot  be  used  l>y  her  as  her  own,  after  the  birth  of  a  aon.  An  adopted 
child  is  in  most  respects  precisely  similar  to  a  poBthamous  son.  From  the  moment  of  the 
adoption  taking  effect,  the  child  became  heir  of  the  widow's  has  band  ;  and  the  widow 
could  have  no  other  authoritj  than  that  of  mother  and  guardian, — Colebrooke's  Re- 
marks."—See  SU.  H,  L.  Vol.  II.  p.  102. 

Ohservatum : — 
The  first  {lari  of  the  above  remarks  does  not  appear  to  be  quite  correct,  inasmuch  aa  our 
law  is  that  heritable  right  once  vested  in  one  cannot  be  divested  from  that  person  and  vest  in 
another  before  the  former^s  death,  natnral  or  civil,  (see  antey  pp.  %S  and  9;)  eonse- 
quently  the  right  vested  in  that  woman  could  not,  so  long  as  she  lived  free  from  any 
fault  causing  disioherision,  devolve  upon  the  son  subsequently  adopted  by.  or  bom  to 
her.  So  it  would  follow  that  the  right  of  the  son,  who  is  the  first  and  foremost  of  all  heirs, 
would  remain  in  abeyance  until  the  widow's  death.  Is  not  this  opposed  to  the  prevalent 
maxims  of  Hiodoo  law  of  all  the  schools  without  exception  F  The  learned  gentleman 
seems  to  have  been  unmindful  of  the  above  universal  maxim  of  the  Hindoo  law,  as  other- 
wi^e,  after  considerirg  the  woman  authorised  to  adopt,  to  be  like  a  pregoant  widow,  he 
could  not  Iiave  said  that  her  husband's  property  devolved  upon  her  and  remained  her'd 
nntil  the  adoption  of  the  son,  but  that  he  would  have  said  consistently  with  what  is  in- 
culcated in  the  Mit(tkskarcf  and  Vivftda-ehinidmani,  and  also  the  Digest  translated 
by  the  gentleman  himself  (see  ante,  p.  3,  Note.)  namely,  that  she  took  it  or  got  it  for 
the  behoof  of  the  son  she  was  to  have.  According  to  those  snthorities  (and  therefore 
according  to  the  Hinda  law  as  current  in  all  the  schools,)  the  property  does  not 
devolve  on  her  in  her  own  right  as  widow,  but,  it  comes  in  to  her  hand  as  a  holder 
in  trust  for  the  son  to  be  adopted  to  her  husband.  Consequently,  •  even  before  the  adoption 
or  birth  of  a  son  to  her,  the  widow  has  the  same  right  ta  her  husband's  property  as  she  is 
justly  declared  (by  the  said  gentleman)  to  have  after  the  adoption  or  birth  of  the  son, 
(  that  is,  the  right  of  a  mother  and  guardian.)  Thus  there  being  no  distinction  in  law 
between  her  possession  of  such  property  fmfore  the  adoption  or  birth  of  her  sen  and  that 
Mubteqiienl  thereto,  she  could  not  exercise  her  power  over  it  more  than  a  mother  tnd 
guardian  even  before  the  adoption  or  birth  of  the  son,  and,  as  snch,  she  conid  never 
deal  with  it  as  her  own,  but  is  restricted  to  use  it  with  moderation  like  a  widow  or 
mother:  she  could  not  dispose  of  any  part  of  it  except  under  an  indispensable  necawity 
or  for  the  good   of  her  future  son  (as  is  justly  held  by  the  decisions  hersafter  cited. ) 
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4-1^  ^  ^'^^*  Where  a  legitimate  son  is  born  subse- 
Vyavastna  .  quently  to  the  adoption,  there  the  adopted  son 
takes  one  third,  the  ligitimately  begotten  son  being  entitled  to 
two  thirds.* 

,  •  -  I.  *'  All  these  sons  are  considered  as  heirs  to  one 
jr  •  having  no  real  legitimate  son.  But,  should  a  son 
be  subsequently  bom,  no  right  of  primogeniture  is  attached  to  them. 
Of  these,  those  who  are  equal  in  class,  take  a  third  share ;  but  those 
inferior  in  rank,  should  live  in  subjection  to  one  of  equal  rank,  receiv- 
ing maintenance.*^ — Devala.  See  D.  Ch.  Sect.   V.  §  15. 

II.  ''  If  a  legitimate  son  be  born,  the  rest  are  pronounced  sharers  of 
a  third  part ;  provided  they  belong  to  the  same  tribe ;  but  if  they  be^ 
of  a  different  class,  they  are  entitled  to  food  and  raiment  only.''— 
Katyayana.  In  some  copies  the  reading  is  '*  are  pronounced  sharers 
of  a  fourth  part/'— D.  Ch.  Sect.  V.   §  16. 

ni.  tn  partition  made  between  legitimate  and  adopted  sons,  the 
legitimate  son  has  two  shares,  and  the  adopted  sons  who  are  of  the 
same  class  with  the  father,  take  one  share ;  but  adopted  sons  belong- 
ing to  an  inferior  class,  are  not  entitled  to  any  share :  they  need  only 
be  supported  with  food  and  raiment.  Narada  declares  (this:)— 'AH 
these  sons  are  pronounced  heirs  of  a  man,  who  has  no  legitimate  issue 
by  himself  begotten  ;  but  should  a  true  legitimate  son  be  afterwards 
born,  they  have  no  right  of  primogeniture :  such  among  them  as  are 
of  equal  class,  (with  the  father,)  shall  have  a  third  part  as  their  allot- 
ment, but  those  of  a  lower  tribe  must  live  dependent  on  him,  supplied 
with  food  and  raiment. — Da.  kar.  9ang.  p.  110. 


•  Where  a  legitimate  son  is  born  subsequent  to  the  adoption,  he  and  the  aon  adopted 
inherit  together;  but  the  adopted  son  takes  one  third,  according  to  the  law  of  Bengal, 
and  one  fourth,  according  to  the  doctrine  of  other  schools.— Macn.  H.  L.  Vol.  I.  p.  70. 

Mr.  Sutherland,  in  the  third  spscial  rule  under  Head  Fifth  of  his  Synopsis,  remarks: 
*^  Where  subsequent  to  an  adoption  legally  made,  a  legitimate  son  is  bom  to  the  adopter,  the 
adopted  son,  at  a  division  of  heritage  with  such  son,  receives  a  quarter  share  according 
to  the  Dattaka'c}umdrik(£**^1\i\%  finding  of  his  does  not,  however,  appear  to  be  accurate, 
inasmuch  as  the  doctrine  of  the  DaUdka-ehandr%kf£  is,  that  an  adopted  son  is  entitled  to 
one  fourth  if  not  endued  with  eminent  qualities,  and  to  one  third  if  he  is  so;  as  is  mani- 
fest from  the  passage  subjoined :— **  The  rule  for  succeeding  to  a  third  share  in  the  texts 
of  Derate  and  K<^ty(fyana,  mast  be  alleged  to  refer  to  a  sod  given,  endued  with  eminent 
qualities."    (D.  Ch.  Sect.  V.  §  19,  20J    The  abore  doctrine  is  also  expreiaed  by  the 
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Remark  '^^^  author  of  the  Dattaka^Mimansa  halds   that,  in 

the  ease  of  the  adopted  son  being  possessed  of  good 
qualities,  and  the  legitimately  be^^otten  son  destitute  of  the  same,  ther 
share  equally*  : — This  rule,  however,  is  now  quite  inapplicable,  adopt- 
ed sons,  possessed  of  good  qualities  such  as  are  required  by  the  Uw, 
being  rare  at  the  present  (iali)   age.f 

^630.    If  there  be  a  legitimately  begotten  son, 

y  na .  ^Y^^  dattaka  son  of  a  king  is  not  entitled  to  be  iu- 

vested  with  empire,  although  he  may  have  his  share  in  the  same. 

^631.  But  if  there  be  no  son  legitimately  be- 
Vyavastna  ^^^^^^^  t^g  dattaka  is  certainly  entitled  to  be 
invested  with  empire. 

A     •f-'h       'f  ^^*'  although  the  son  of  the  wife,    the   son    gireo, 

^ '  and  the  rest  may  succeed  to  the  general  estate,  their 
non-succession  to  the  empire  is  advanced.  Thus,  it  is  ordained  in  the 
F<prf(M— ^*The  legitimate  son,  the  son  of  the  wife,  the  son  given,  the 
son  made,  the  son  of  concealed  birth,  and  the  son  rejected,  take  sham 
of  the  heritage.  The  son  of  an  unmarried  girl,  the  son  of  a  pregnant 
bride,  the  sou  bought,  the  son  of  a  twice  married  woman,  the  son  self- 
«:ivcn,  and  the  slave's  son:  these  six  are  contemptible,  as  sons;  on 
failure  of  the  first  in  order  respectively,  let  him  invest  the  ue\t 
with  filial  rights. — But  let  him  not  appoint  to  the  empire,J  the  son  of 
a  twice  married  woman,  nor  a  son  self-given,  nor  one  born  of  a  female 
slave." — In  the  same  authority  also — "  Let  not  the  king  invest  with 
empire  the  wife's  son,  and   the   rest  :§  (nor)  cause   to   be    completed, 

•  See  2>.  JIf  I'm.  Sect,  V.  §  43. 
t  See  the  dattakoLs  succession  to  the  property  of  Bandhus. 

X  The  non-appointment  to  empire  of  the  son  of  the  twice  married  woman,  and  tl^ 
other  two,  which  is  directed  in  the  latter  part  of  this  quotation,  holds,  even  on  default  <A 
any  other  son,  besides  the  legitimate  son.  For,  this  part  of  the  passage  is  subjoined  as  u 
exception  to  the  preceeding  part,  ('*  on  failure  of  the  first  would  be  respectively,  &c.)"  •»! 
their  non-successson  to  the  empire,  should  a  legitimate  son  exist,  was  declared  in  this  pre- 
ceeding passage : — "A  legitimate  son  existing,  let  not  the  king  invest  with  empire,  tltr 
wife's  son,  and  the  rest,  (nor^  cause  to  be  completed  Cthrough)  such  sons  the  aolemniti» 
for  his  forefathers."—!).  Mtm,  Sect.  IV.  §  26. 

§  The  meaning  is, — '  A  legitimate  son  existing,  let  him  not  invest  with  empire  the 
son  of  the  wife:  and  the  rest,  (nor)  cause  to  be  completed,  that  is,  nor  canse  to  be  per- 
formed (by  such  inferior  sons)  the  solemnities,  meaning  the  funeral  repast  and  other  rites, 
in  honor  of  his  forefathers.— 76(d.  §  27. 
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through  such  sous,  the  solemnities  for  his  forefathers,  a  legitimate  son 
existing.  It  is  replied — if  another  ordinance  of  law  exist,  a  special 
rule,  for  the  sake  of  conveniences,  (must  be  construed)  as  conveying 
even  the  same  meaning,  Therefore,  the  first  passage  cited,  which  is 
declaratory  of  the  right  to  succession,  of  the  next  in  order,  on  failive 
of  each  preceding,  extends  even  to  the  whole  empire,  as  conforming 
with  the  texts  of  Nabada,  and  the  rest,  before  mentioned  :  and  the 
latter  passage  prohibits  the  equal  participation,  of  the  son  of  the  wife, 
and  the  rest,  if  a  legitimate  son  exist :  or  it  refers  to  a  son  of  the  wife, 
and  the  rest,  unequal  in  class  :  otherwise,  it  would  be  vexatious,  were 
adverse  meanings  deduced  from  each  passage.  If,  however,  this  is 
admitted  (and  disregarded,)  then  (we  allege)  that,  by  the  passage  in 
question,  the  appropriate  shares  of  the  son  of  the  wife,  the  son  given, 
and  the  rest,  respectively,  are  not  forbidden,  if  a  real  legitimate  son 
exist;  but,  the  investing  of  such  son  with  empire  is  ordained  (by  that 
author,)  after  having  previously  barred  the  same,  in  respect  to  those 
sons,  in  case  of  the  existence  of  a  real  legitimate  son.  Thus,  the  son 
of  the  wife,  the  son  given,  and  the  rest,  receive  the  share  prescribed 
for  them  by  the  general  law.  For,  grounds  for  contracting  the  opera- 
tion of  the  same  are  wanting :  nor  does  the  particular  passage  in  ques* 
tion,  obstruct  its  operation :  for,  that  relates  to  a  different  subject. 
Accordingly,  their  right  to  inherit  is  clearly  laid  down  in  the  preceed- 
ing  passage, — ''take  shares  of  the  heritage." — Nor  can  it  be  said,  they 
participate  (merely)  in  the  estate,  other  than  the  empire.  For  the 
empire  also  is  treated  of  in  the  passage  in  question.  The  exclusion  of 
the  son  of  the  twice  married  woman,  and  the  rest,  from  empire,  al- 
though each  preceding  in  order  may  have  failed,  is  in  virtue  of  a  dis- 
tinct provision  in  respect   to   them. — D.  Ch.  Sect.  V.  §  26 — 28. 

The  mode,  however,  of  partition,  between  the  son  of 
the  wife,  the  son  given,  and  the  rest,  and  the  legiti- 
mate son,  which  has  been  propbundcd  in  what  preceded,  does  not  apply 
to  the  SMdra  tribe. — Since,  in  the  following  texts  of  Manu  and 
Jagnyavalkya  respectively,  a  share,  equal  to  that  of  the  real  legitimate 
son,  is  prescribed  for  the  son,  even  by  a'  female  slave,  of  a  man  of  the 
class  in  question,  and  the  co-heirship,  with  the  daughter's  son,  of  such 
son,  only  when  having  no  brother,  is  intimated  :  the  equal  partition  of 
the  son  of  the  wife,  the  son  given,,  and  the  rest,  with  the  real  legiti- 
mate son,  while  the  father  lives,  and  their  sucoession  to   the  moiety  of 
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t&e  share  of  such  son,  wliere  the  father  may  be  dead  at  the  time  of 
partition,  follow  a  fortiori. — And  otherwise,  there  would  be  a  great 
inconsiBtency,  if,  where  the  son  of  the  wife,  the  son  given,  and  tiie 
rest,  took  the  fourth  of  the  share  of  the  Intimate  son,  the  son  by  a 
fepale  slave,  whose  title  is  infinitely  inferior  in  respect  to  these,  were 
to  take  an  equal  share  with  the  legitimate  son.  Manu  :— ''  But  a  son, 
begotten  by  a  man  of  the  servile  class,  on  his  female  slave,  or  on  the 
female  slave  of  his  male  slave,  may,  by  permission,  take  a  share  of  the 
heriti^.  Thus  is  the  law  established/'  Jagnyavalkya — *'  Even  a  son 
begotten  by  a  Shudra  on  a  female  slave,  may  take  a  share  by  the  fa- 
ther's choice.  But  if  the  father  be  dead,  the  brethren  should  make  him 
partaker  of  the  moiety  of  a  share,  and  one  who  has  no  brothers,  may 
inherit  the  whole  property ;  on  default  of  daughter's  sons.''  If  ac- 
cording to  this  authority,  where  there  may  be  no  son  of  the  wife,  and 
the  rest,  but  there  may  be  a  wife  and  daughter,  the  daughter's  son 
be  entitled  to  share,  (with  the  son  by  a  female  slave,)  the  rule  for  the 
succession  of  the  daughter  (or  other  proper  heir)  would  be  infringed; 
therefore,  if  any  even,  in  the  series  of  heirs  down  to  the  daughter's 
son,  exist,  the  son  by  a  female  slave  does  not  take  the  whole  estate, 
but  on  the  contrary,  shares  equally  with  such  heir.  Accordingly,  the 
text  subjoined,  must  be  construed  as  referring  merely  to  the  Shudra$. 
— "  A  son  given  being  thus  adopted,  if  by  any  chance  a  legitimate  son 
should  be  born,  let  them  be  equal  partakers  of  the  father's  estate.** 
So  also  in  the  fallowing  text,  the  equal  participation  of  all  lawfully 
begotten  Shudras  having  been  first  propounded,  the  succession  to  equal 
shares,  of  the  other  sons  likewise,  is  subsequently  declared  by  the  sen- 
tence, (*'  if  there  be  an  hundred  sons")  occuring  therein.  "  For  a 
Shiidra  is  ordained  a  wife  of  his  own  class,  and  no  other.  Those  be- 
gotten on  her,  shall  have  equal  shares;  if  there  be  an  hundred  sons: 
(the  same  mode  of  partition  shall  obtain.*')  If  the  sentence  in  ques- 
tion be  referred  to  the  real  legitimate  son  only,  the  position  containe<l 
in  it,  being  obtained  from  what  preceded,  its  repetition  would  be  un- 
meaning.— D.  Ch.  Sect.  V.  §  29—32. 

On  the  strength  of  the  texts  cited,  the  author  of  the  DaiUkm- 
chandrikA  recognises  the  heritable  right  of  the  son  of  a  female  slave, 
and  then  by  parity  of  reasoning  he  holds  that— ''while  the  father  lives, 
a  ihudra'datiaka  shares  equally  with  the  legitimately  begotten  aon;  and 
a  Qioiety,  where  the  father  may  be  dead/'— This,  however^  cannot  here 
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be  followed  in  practice^  the  marriage  witli  a  damsel  miequat  ist  Ans& 
being  prohibited  at  this  (kali)  age,  and  consequently  the   BOftif  bom  of 
such  a  woman  not  being  entitled  to  inherit^  and  the*  heritable  right  of 
the  son  of  a  female  slave  being  repugnant  to  the  imtkienioriri   cnstom^ 
of  this  country^  snch  right  of  a  shAdra  daitaka,  founded  as  it  is^  on  the 
ground  of  the  right  of  the  son  of  a  female  slave^   cannot  be  deemed 
valid.    As  to  the  texts  of  Manu  and  JAONirAVALKTA^  cited  as  autho- 
rities for  the  heritable  right  of  the  son  of  a   female  slave,  they  aire 
applicable  to  schools  other  than  that  of  Bengal,  where  they  are  repug- 
nant to  the  immemorial  custom,  which,  according  to  the  text :  *'  the 
ordinances  of  Sddhus  are  of  equal  authority  with  the  Vedas/'saii  that  of 
Manu:  '* Immemorial  custom  is  the  transcendant  law/'  &c^,  wherever 
it  obtains,  supersedes  the  general  maxims   of  the  law.* — Consequently, 
the  practice  of  the  good  Shidras  of  this  country  being  like  that  of  the 
regenerate  closes,  the  right  of  a  skudra  daitaka  must  here  be  held  to 
be  the  same  as  that  of  one  of  a  twice-born  class. 

y  X j^  •    632.    The  dattdka  son  Ib  entitled   to  sucoeed 

to  his  adoptive  mothei'^s  property,  just  as  to  that 
of  his  adoptive  father's.f 

•p  For  he  is  son  not  only  to  the   adoptive  father,   but 

also  to  the  adoptive  mother.f 

Legal  opiniwM  delivered  in,  and  admiUed  by,  the  several  courts 

of  judicature,  and  examined  and  approved  of  by 

Sir  William  Macnaghten, 

Q.     Is  a  son  given  {dattaka)  entitled  to  inherit  from   his  natural 
father? 

A8ongiTcn(rfa/m.     ^'    ^  S^^^^  ^^  ^^  »^  ^8^^  ^  succccd  to   his  na- 
i»)iiilierito  not  his     tural  parents,  as  Manu   says:  ''A  given  son  must 

own    father's    pro-  -.,  ,  1.7.  \    j* 

perty.  never  claim  the  family  and  estate  of  his   natural   la^ 

ther.    The  funeral  cake  follows  the  family  and  estate ;  but  of  him,  who 

has  given  away  his  son,  the  obsequies  fail.'' 

ZUlah  Shahabad,  May  13th,  1816.— Macn.  H.  L.  Vol.   II.   Ch.  VI, 
Case  9,  p,  183. 


Set  ante,  pp.  $U,  et  icque,  t    See  cm i#,  pp.  190,897  itt^ffU. 
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dhaf  to  Kedar-nauth  on  the  Ist  of  Assar  1360,  B.  S.  and  by  Kedar- 
nauth  to  plaintiff  on  the  23rd  of  Jyte  1269.  B.  S.  The  plaintiff  added 
that  the  defendants  had  likewise  obtained  a  deed  of  sale  from  Quda- 
dhur^  and  on  the  strength  of  it^  kept  him  out  of  possession. 

The  defendants  (who  are  special  appellants  before  us)  admitted  the 
title  of  Huree-coomar^  but  alleged  that,  on  his  death,  the  property 
went  to  his  widow  Jugodumba,  and  to  his  adopted  son  Banee-Ghunder, 
that  Banee-chnnder  was  in  possession  of  his  property  long  after  the 
date  of  Ouda*dhur's  deed  of  sale  to  Kedar-nauth^  which  sale  was, 
therefore,  manifestly  worthless :  Gudadhur  having  at  the  time  no 
right  in  the  property. 

They  add  that,  on  Banee-chunder's  death  Guda-dhnr  succeeded  as 
next  of  kin^  and  after  getting  possession  sold  the  land  to  them  under 
a  Kubalah,  dated  13th  Srabun  IH&J.  B.  S. 

The  Principal  Sudder  Ameen  tried  the  appeal,  and  an  original  suit 
brought  by  one  Bhyrub-nauth  to  prove  himself  nearest  of  kin  and 
heir  to  Banee-chunder,  together,  and  found  on  the  entire  evidence,  as 
disclosed  in  both  cases,  that  Banee-chunder's  adoption  was  not  prcyved, 
and  that  the  plaintifiPs  purchase  was  valid. 

The  only  points  urged  before  us  in  special  appeal  are,  (1)  that  the 
Principal  Sudder  Ameen  acted  illegally  in  trying  the  two  cases  to- 
gether ;  and  (2)  that  a  paluk  putro  is  a  good  and  valid  adoption 
amongst  Shudras  according  to  Hindoo  law. 

The  second  objection  may  be  disposed  of  at  once,  there  is  but  one 
form  of  adoption  recognized  by  Hindoo  law  books  for  the  Bengal  por- 
fince,  and  there  is  no  distinction  made  between  different  castes.  The 
special  appellant's  pleader  has  been  unable  to  show  any  precedent 
supporting  his  view  of  the  case,  or  to  point  out  any  passage  in  any  book 
of  Hindoo  law  which  allows  of  such  an  adoption. 

With  regard  to  the  first  point  taken  in  special  appeal,  wc  do  not  sec 
in  what  way  the  Principal  Sudder  Ameen  acted  illegally,  on  the  plead- 
ings in  this  particular  case,  the  first  issue  was  : — Was  Bauee-chnnder 
the  adopted  son  of  Huree-coomar  or  not ;  and  this  was  likewise  the 
first  point  to  be  decided  in  the  case  in  which  Bhyrub-nauti)  was  pkin- 
tifi.     So  far  then  from  the  special  appeUant  having  been  endamaged. 
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or  taken  by  surprise^  he  had  all  the  benefit  derivable  from  the  evidence 
adduced  by  Bhynib-nauth,  who,  though  opposed  to  him,  ulteriorly  had 
an  equal  object  with  him  in  proving  Banee-chunder^s  adoption.  He  had, 
in  fact,  the  advantage  not  only  of  his  own  evidence,  but  of  that  of  an- 
other party  besides.  We  see,  therefore,  nothing  illegal  in  the  Princi- 
pal Sudder  Ameen's  proceedings,  or  any  ground  for  allowing  this  spe- 
cial appeal. 

Dismissed  with  costs. 

The  12th  of  April  1865.  H.  C.  A.  Sutherland's  Weekly  Reporter, 
Vol.  IL,  p.  281. 

Case  No.  455  of  1850. 

Ferkash-chunder  Roy  and  others,  (Plaintiffs)  Appellants  versus 
Dhun-monee  Dassea  and  others.  Respondents. 

Judgment. — 

II.  Messrs  J.  Dunbar  and  A.  J.  M.  Mills. — This  suit  was  brought 
by  the  plaintiffs  to  succeed  to  the  property  of  Mohesh-chunder  Roy, 
as  next  of  kin,  to  the  exclusion  of  the  defendant,  who  held  it  as  the 
adopted  son  of  the  deceased. 

On  the  first  point  in  the  certificate,  viz.  whether  an  adoption  can 
be  held  valid  without  proof  of  the  due  performance  of  the  legal  cere- 
mony requisite  to  constitute  a  legal  adoption,  we  concur  in  opinion 
with  Sir  R.  Barlow  and  Mr.  Tucker,  who  remanded  this  case  for 
reinvestigation,  that  when  a  claim  of  adoption  is  set  up,  it  must  be 
established  by  positive  or  strong  presumptive  proof  that  the  require- 
ments of  the  Hindoo  law  have  been  satisfied. 

On  the  second  point,  whether  in  the  absence  of  direct  evidence  to 
the  due  performance  of  these  ceremonies,  any  or  all  of  the  circum- 
stances set  forth  in  the  decision  of  the  officiating  Judge  afford  in  them- 
selves sufficient  proof  of  a  legal  adoption  having  been  made,  we  observe 
that  in  ordinary  cases  the  court  will  not  be  satisfied  with  any  other 
natural  direct  evidence  to  the  due  and  legal  observance  of  the  cere* 
monies.  But  the  circumstances  of  this  case  are  peculiar.  The  direct 
evidence,  though  credited  by  the  lower  court,  was  rejected  by  the 
judge  I  but  apart  from  this  proof  the  judge  found  that  the  adoption 
did  take  place  at  Benares  twenty-eight  years  ago ;  that  Gyan-chunder 
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was  then  an  infant ;  that  for  nineteen  years,  or  during  the  life-time 
of  his  adoptive  father,  Mohesh,  he  was  acknowledged  and  treated  by 
him  as  his  adopted  son ;  that  lie  had  him  married  in  accordance  with 
all  the  usual  ceremonies  and  customs  peculiar  to  Hindoos ;  that  the 
adopted  son  performed  the  funeral  obsequies  both  of  his  adoptive  fa- 
ther and  mother,  without  question  on  the  part  of  plaintiff;  that  he 
was  called  in  public  the  adopted  son  of  Mohesh,  during  the  life-time 
of  Mohesh,  and  that  the  plaintiff  and  his  sharers  so  designated  him  in 
two  papers  presented  by  him  to  the  Noabad  Moonsiff.  These  facts 
seem  to  us  inconsistent  with  any  other  natural  conclusion  than  that 
the  ceremonies  necessary  to  constitute  a  legal  adoption  were  duly  per- 
formed.   We  therefore  reject  the  special  appeal  with  costs. 

Mr.  R.  H.  Mytton. — I  concur  generally  in  the  above  judgment. 
The  question  of  what  ceremonies  are  necessary  to  constitute  a  legal 
adoption  was  argued  before  me  at  great  length  and  with  great  research 
in  the  case  of  Doya-moyee  versus  Rasbeharree  decided  on  the 
29th  Septr.  185^,  and  I  then  recorded  my  opinion,  after  carefully 
weighing  the  conflicting  authorities,  that  all  that  was  essential  to  a 
legal  adoption  in  a  Soodur  family,  was  the  giving  and  taking  the  son. 
It  has  not,  that  I  am  aware,  been  laid  down  that  no  proof  other  than 
direct  evidence  shall  be  received  to  establish  the  giving  and  taking. 
It  would  be  manifestly  unreasonable  to  lay  down  such  a  rule  ;  for  in 
cases  in  which  the  legality  of  the  adoption  is  not  put  in  issue  for  a 
long  term  of  years  after  its  occurrence,  it  would  generally  be  impos- 
sible to  obtain  such  evidence.  Mr.  Waller  has  contended  that  di- 
rect evidence  having  been  tendered  in  this  case,  the  rejection  of  it  as 
untrustworthy  should  be  conclusive,  and  the  court  should  not  permit 
the  defendant  to  retreat  and  rely  upon  the  presumptive  proof  adduced. 
The  principle  thus  contended  for,  has  not  ever  guided  our  courts. 
Nothing  is  more  common  than  the  rejection  of  the  direct,  and  never- 
theless the  admission  of  the  circumstantial  evidence  to  a  fact,  aiul 
there  is  in  my  opinion  nothing  unreasonable  or  improper  in  such  a 
course. 

In  the  present  case  the  presumptive  proof  of  the  taking  of  the  son 
is  more  convincing  than  any  direct  evidence  in  this  country  coald  be- 
The  alleged  adopted  son  lived  with  his  adoptive  father  as  such  for 
nineteen  years ;  he  was  given  in  marriage  as  such  by  his  adoptive  fi- 
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ther ;  and  the  plaintiff  and  a  number  of  other  rriations  of  the  family, 
admitted  him  to  join  with  them  under  that  designation  in  petitions 
to  the  Noabad  Moonsiff.  The  absence  of  any  objection  for  sot  long  a 
term  of  years,  and  of  any  proof  to  the  contrary  in  this  suit,  is  condu- 
8ive  as  to  the  adopted  son  having  been  given  by  his  natural   parents. 

For  these  reasons  I  am  of  opinion  that  sufficient  proof  of  a  legal 
adoption  has  been  adduced,  and  concur  in  the  dismissal  of  the  appeal. 
The  gith.  of  January,  1853.    S.  D.  A.  D.  page  96. 

Case  no.  386  of  1864. 
Regular  Appeal  from  a  Decision  passed  by  the  Deputy  Commissioner 
of  Lohardugga. 

MOHARAGAH  JuGGUN*NATH  SuUAE  AND  OTHERS,  (PlAINTIFFS) 

Appellants  versus  Musst.  Mukhun  Koonwar  and 

OTHERS,  (defendants)    RESPONDENTS. 

Under  the  Hindoo  law  an  adapted  son  has  all  the  rights  of  a  son  bom* 
When,  however y  an  adopted  son  rests  his  title  to  succeed  to  a  property 
on  a  confirmatory  sunnud,  he  is  bound  to  prove  the  sunnud. 

CaS6  ^^^^  ^^^  *  ^^^^  ^"  ^^^   P*^*   ^^  Rajah   Juggun-nath 

bearing  on  the  vya-     Suhae   to  resume    a  iaerheer  held   by   Acrnee   Deb 

Yftfthas  Nos.  584  &  .  ''   ^  /         S 

620,  Narain,  the  adopted  son   of  Beharee-lall  the   former 

Jagheerdar.  The  suit  was  before  this  Court  in  1863,  and  on  the 
10th.  of  July  of  that  year  it  was  remanded  to  enable  the  lower  court  to 
come  to  a  distinct  finding  on  the  following  points  :  1st  whether  the 
plaintiff  can  resume  a  Jaghcer  on  the  death  of  Jagheerdar  without 
direct  heirs,  and  bar  the  right  of  an  adopted  son  to  succeed  ?  2nd. 
Was  the  defendant  adopted  by  Beharee-lall,  and  then  duly  recognized  as 
grantee  by  the  Moha-rajah  ;  and  was  a  confirmatory  sunnud  granted  to 
him  ?  The  Tjower  Court  found  that  from  a  decision  of  the  agent  to  the 
Governor  General  dated  12th  Poos  1234  the  plaintiff  was  at  liberty 
to  resume  grants  made  by  himself  or  his  ancestors  upon  the  failure 
of  heirs  direct  of  the  original  jagheerdar.  The  Judge  found,  therefore, 
that  adoption  was  no  bar  to  resumption  ;  but  he  held  that  resumption 
was  barred  in  this  case  by  a  confirmatory  sunnud  granted  by  the 
Ba^ab  in  favor  of  the  defendant  on  16th  Assin  1265  Sumbut,  and  he 
dismissed  the  suit. 

ll(i 
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Vyavastlia    ^^^*   ^^'  however,  authorised  by  her  late  husband; 
a  widow   may  exercise  any  power  over  the  pro- 
perty left  by  him,  notSvithstanding  she  had  permission  to  adopt. 

_  4-1%   ^  ^^^'     ^"'   where  she  is  not  so  authorised,  the 

^*  '  adopted  son  is   not  precluded  from  questioning 

acts  done  by  his  adoptive  mother. 

Vyavastha/  ^^^'     ^^  *^^  ^^^^^  ^^nd,   an  adopted    son  is 
liable  for  the  debts  contracted  by  his  adoptive 
mother  under  a  necessity  or  calamity  affecting  the   family    or 
for  the  benefit  of  that  son. 


the  same  m^aos,  cannot  be  used  by  her  as  her  own,  after  the  birth  of  a  son.  An  adopted 
child  18  in  most  respects  precisely  srmilar  to  a  poitTiumous  son.  From  the  moment  of  the 
adoption  taking  effect,  the  child  became  heir  of  the  widow*s  hue  band  ;  and  the  widow 
could  have  no  other  authority  than  that  of  mother  and  guardian, — Colebrooko's  Re- 
marks.'*—Sec  Str.  H.  L.  Vol.  II.  p.  102. 

Obiervatian : — 
The  first  pari  of  the  above  reitiarks  does  not  appear  to  be  quite  correct,  inasmuch  aa  our 
law  is  that  heritable  right  onoe  vested  in  one  cannot  be  divested  from  that  person  and  vett  in 
another  before  the  former*s  death,  natnral  or  civil,  (see  onfr,  pp.  2,3'  and  9;)  oonse- 
quently  the  right  vested  in  that  woman  could  not,  so  long  as  she  lived  free  from  any 
fault  causing  disinherision,  devolve  upon  the  son  8ubf«equently  adopted  by,  or  born  to 
her.  So  it  would  follow  that  the  right  of  the  son,  who  is  the  first  and  foremoAt  of  all  heirs, 
would  remain  in  abeyance  until  the  widow's  death.  Is  not  this  opposed  to  the  prevalent 
maxims  of  Hindoo  law  of  all  the  schools  without  exception/  The  learned  gentlemau 
seems  to  have  been  unmindful  of  the  above  universal  maxim  of  the  Hindoo  law,  a^t  other. 
w'i»e,  after  considering  the  woman  authorised  to  adopt,  to  be  like  a  pregnant  widow,  he 
could  not  have  said  that  her  husband's  property  devolved  upon  her  and  remained  her'i 
nntil  the  adoption  of  the  son,  but  that  he  would  have  said  consistently  with  what  is  in- 
culcated in  the  Mitftkskara  and  Vivftda-ehintimani,  and  also  the  Digest  translated 
by  the  gentleman  himself  (see  anie^  p.  3,  Note.)  namely,  that  she  took  it  or  got  it  for 
the  behoof  of  the  son  she  was  to  have.  According  to  those  authorities  (and  therefore 
according  to  the  Hinda  law  as  current  in  all  the  schools,)  the  property  does  not 
devolve  on  hi-^r  in  her  own  right  as  widow,  but,  it  comes  in  ta  her  hand  as  a  bolder 
in  trust  for  the  son  to  be  adopted  to  her  husband.  Consequently,  *  even  before  the  adoption 
or  birth  of  a  son  to  her,  the  widow  has  the  same  right  to  her  husband's  property  as  she  is 
justly  declared  (by  the  said  gentleman)  to  have  after  the  adoption  or  birth  of  the  son. 
(  that  is,  the  right  of  a  mother  and  guardian.)  Thus  there  being  no  distinction  in  law 
betwo«n  her  possession  of  such  property  frefore  the  adoption  or  birth  of  her  sen  and  that 
subsequent  thereto,  she  could  not  exercise  her  power  over  it  more  than  a  mother  and 
guardian  even  be/ore  the  adoption  or  birth  of  the  son,  and,  as  such,  ahe  could  never 
deal  with  it  as  her  own,  but  is  restricted  to  use  it  with  moderation  like  a  widow  or 
mother:  she  could  not  dispose  of  any-  part  of  it  except  under  an  indispensable  necessity 
or  for  the  good  of  her  future  son  (as  is  justly  held  by  the  deeisioiifl  liereafUr  cited.) 
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.^y  627.  Where  a  legitimate  son  is  born  subse- 
Vyavastna  .  q^ently  to  the  adoption,  there  the  adopted  son 
takes  one  third,  the  ligitimately  begotten  son  being  entitled  to 
two  thirds.* 

-        . .         I.     "  All  these  sons   are  considered  as  heirs  to  dtie 
-  £UXb  y  •    jj^yii^g  j^Q  real  legitimate   son.     But,   should  a  son 

be  subsequently  born,  no  right  of  primogeniture  is  attached  to  than. 
Of  these,  those  who  are  equal  in  class,  take  a  third  share ;  but  those 
iaferior  in  rank,  should  live  in  subjection  to  one  of  equal  rank,  receiv- 
ing maintenance.'' — Devala.  See  D.  Ch.  Sect.   V.  $  15. 

II.  ''  If  a  legitimate  son  be  born,  the  rest  are  pronounced  sharers  of 
a  third  part ;  provided  they  belong  to  the  same  tribe ;  but  if  thej  be^ 
of  a  different  class,  they  are  entitled  to  food  and  raiment  only.'' — 
KiTYATANA.  In  some  copios  the  reading  is  '*  are  pronounced  sharers 
of  a  fourth  part."— D.  Ch.  Sect.  V.   i  16. 

III.  tn  partition  made  between  legitimate  and  adopted  sons^  the 
legitimate  son  has  two  shares,  and  the  adopted  sons  who  are  of  the 
same  class  with  the  father,  take  one  share ;  but  adopted  sons  belong- 
ing to  an  inferior  class,  are  not  entitled  to  any  share :  they  need  only 
be  supported  with  food  and  raiment.  Narada  declares  (this:)— 'All 
these  sons  are  pronounced  heirs  of  a  man,  who  has  no  legitimate  issue 
by  himself  begotten  ;  but  should  a  true  legitimate  son  be  afterwards 
born,  they  have  no  right  of  primogeniture :  such  among  them  as  are 
of  equal  class,  (with  the  father,)  shall  have  a  third  part  as  their  allot- 
ment, but  those  of  a  lower  tribe  must  live  dependent  on  him,  supplied 
with  food  and  raiment. — Dd>  kar.  sang.  p.  110. 


*  Where  a  legitimate  son  \b  born  subsequent  to  the  adoption,  he  and  the  eon  adopted 
inherit  together;  but  the  adopted  son  takes  one  third,  according  to  the  law  of  Bengal, 
and  one  fourth,  according  to  the  doctrine  of  other  schools.— -Macn.  H.  L.  Vol.  I.  p.  70. 

Mr.  Satherland,  in  the  third  spscial  rule  under  Head  Fifth  of  his  Synopsis,  remarks: 
''  Where  subsequent  to  an  adoption  legally  made,  a  legitimate  son  is  bom  to  the  adopter,  the 
adopted  son,  at  a  divibion  of  heritage  with  such  son,  receives  a  quarter  share  according 
to  the  DcUtaka-ehandrikcC.'* "Thia  finding  of  his  does  not,  however,  appear  to  be  aconfato, 
inasmuch  as  the  doctrine  of  the  Dattaha'ckandrikii'  is,  that  an  adopted  son  is  entitled  to 
one  fourth  if  not  endtfed  with  eminent  qualities,  and  to  one  third  if  he  is  bo;  as  is  mani- 
fest from  the  passage  subjoined :— **  The  rule  for  succeeding  to  a  third  share  in  the  texts 
of  Vevala  and  Ktfhftfptma,  mast  be  alleged  to  refer  to  a  son  given,  endued  with  eminent 
qualities."    fD.  Ch.  Sect.  V.  §19,  20.)    The  aboTO  doctrine  is  also  expressed  by  the 
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not  as  stree-dliun,  but  in  the  ordinary  course  of  inheritance,  and  it  may 
be  as  well  explained  to  us  by  Baboo  Kishen-kishore,  that  the  reason 
why  the  adopted  son  is  excluded  from  the  succession  in  such  cases, 
is  that  he  is  adopted  into  his  adoptive  father's  family,  and  not  into 
his  mother's  family  and  cannot  perform  the  shrad  of  his  maternal 
grandfather  though  he  can  perform  that  of  his  adoptive  mother,  but 
with  regard  to  stree-dhun  which  the  court  have  held  the  property  in 
dispute  in  this  case  to  be,  the  adopted  son,  in  the  absence  of  a  will, 
would  succeed  to  it  after  the  daughters  as  a  son  born,  and  such  being 
the  case,  we  think  it  immaterial  whether  a  will  was  executed  or  not 
in  favor  of  the  plaintiff  by  Nobo-moonjuree. 

It  is  scarcely  necessary  for  us  to  go  into  the  question  whether  a  wo* 
man  can  or  cannot  execute  a  will,  though  it  does  arise  in  this  case,  we 
think  that  a  woman  cannot  execute  a  will  regarding  any  property  she 
inherits  in  the  usual  course  from  her  husband  or  her  father,  for  in  this 
she  has  but  a  life  interest,  but  it  is  otherwise  with  stree-dhun  whidi 
she  is  at  liberty  to  dispose  of  at  her  pleasure  either  by  gift  or  will  or 
sale  except  in  the  case  of  immovable  property  given  to  her  by  her  hus- 
band. It  has  also  been  asked  by  the  learned  counsel  for  the  respon- 
dents, whether  a  son  adopted  by  one  wife,  would  be  looked  upoTi  as  the 
son  of  a  co-wife  and  succeed  to  her  property.  Though  this  question 
docs  not  arise  we  may  point  out  that  the  Hindoo  law  of  inheritance 
provides  even  for  this  case,  and  mentions  the  son  of  a  contemporary 
wife  among  the  heirs  of  a  woman  entitled  to  succeed  to  her  stree-dhun. 


^o  ' 


In  the  case  before  us  as  the  Court  has  found  that  the  adoption  is 
valid,  and  that  the  property  in  dispute  belonged  to  Niibo-moonjuree 
as  stree-dhun,  we  now  hold  that  plaintiff,  as  her  adopted  son,  is  entitled 
to  succeed  to  that  property  in  the  absence  of  daughters,*  whether 
there  be  or  be  not  a  will  in  his  favor.  It  is,  therefore,  unnecessary  for 
lis  to  go  into  the  genuineness  of  the  will,  and  we  affirm  the  former 
decision  of  this  Court  and  charge  the  Respondent  with  all  costs. 
The  25th  of  May  1825.  Sutherland's  Weekly  Reporter,  Vol.  Ill, 
page.  49. 

•  The  disputed  property  held  to  he  Stree-dhun  is  of  the  Jouiaka  description  by  reason 
of  iU  being  given  to  the  woman  at  the  time  of  her  nuptials;  had  it  been  of  any  otber 
description  of  «<rc^</Aii«.  the  son  would  have  succeeded  together  with  a  daughter  haviaj 
«  son  or  capable  of  bearing  a  son,  and  not  in  default  of  (  all )  daughters.  See  at*te,  p.  75t 
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Case  No.  541  of  1847. 

Baman  Doss  Mookerjee  and  others,   Appellants^  versus  Tarince 
alias  Shoya-munee  Debea,  Respondent. 

Case  No.  166  of  1848. 

Tarinee  alias   Shoya-munee   Debea,    Appellant,   versus  Bamon 
Doss  Mookeijea  and  others,  Respondents. 

These  are  two  regular  appeals  brought  against  the  decision  of 
the  Principal  Sudder  Ameen  of  Nuddea,  dated  the  20th  of  September 
1847,  in  a  suit  brought  by  the  plaintiflf,  Musst.  Tarinee  alias  Shoya- 
munee  Debea,  on  her  right  of  inheritance  as  widow  of  her  deceased 
husband,  Chunder  Bhoosun. 

These  cases  being  called  on  for  hearing,  the  appellants  in  case  No. 
541  objected  that  the  plaint  could  not  be  admitted,  as  it  contained  in 
fact  two  conflicting  claims,— one  on  the  part  of  Tarinee,  widow  of 
Chunder  Bhoosun,  advancing  her  own  right  to  succeed  to  his  estate 
as  his  widow,  and  another  in  behalf  of  her  son,  hereafter  to  be  adopted^ 
under  permission  from  her  husband. 

Plaintiff"  sets  forth  that  she  is  (under  the  deed  of  division  made  by 
Mohadeb,  the  common  ancestor  of  the  branch  of  the  family  with 
which  she  is  connected,)  heir  to  her  husband,  and  the  rightful  owner 
of  the  decea^^ed's  estate ;  and  that  she  is  proprietor  of  her  husband's 
share,  as  is  her  son  to  be  adopted. 

The  defendant,  Bamon  Doss,  answers  that  plaintiff  can  only  sue  for 
possession,  when  she  has  made  an  adoption,  as  on  the  part  of  the  child 
adopted;  or  on  her  own  part^  for  maintenance  as  widow  of  the  de- 
ceased ;  and  residing  as  she  does  in  her  brother's  house,  she  cannot 
on  the  strength  of  the  permission  to  adopt,  without  proving  the  anoO' 
muitee-putter,  sue  for  possession. 

The  other  defendants  answer  to  the  same  effect;  and  add  that  plaintiff 
declares  her  intention  to  adopt,  and  sets  forth  the  to-be-adopted  son^s 
claims,  notwithstanding  which  she  comes  in  for  her  own  right,  in  opposi- 
tion to  these  claims, — the  one  claim  being  destructive  of  the  other. 

As,  however,  the  appellants  have  abandoned  the  plea  that  it  is  a 
double  plaint^  we  need  only   remark  that  it  is  clear  to   us  that  the 
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plaintiff  ha3  conic  in  on  her  own  part^  claiming  the  present  enjoyment 
of  the  share  of  her  deceased  husband  by  right  of  succession  to  his 
estate,  as  his  widow. 

Judgment  on  the  right  of  the  plaintiff  to  sue. 

It  being  contended  against  the  plaintiff,  Tarinee  Debea  alias  Shoya- 
munee^  that  since  there  is  such  a  mention,  distinctly  made,  of  autho- 
rity to  adopt,  in  her  plaint  before  the  Court,  her  personal  right,  as 
widow,  must  be  taken,  upon  her  own  statement,  to  have  lapsed, — ^the 
right  vesting,  from  the  date  of  her  husband's  death,  in  the  boy  there* 
after  to  be  adopted  by  her,  ace  ording  to  the  principles  of  Hindoo  law' 
and  specially  according;  to  the  precedent  in  the  case  Bijoydh  Debea 
versus  Shama-soonderee  DebeOy  (Sudder  Dewanny  Adawlut  Reports  of 
1848,  pp.  762  to  766)  we  have,  after  a  full  and  careful  examination  of 
the  question,  and  with  the  advantage  of  a  very  protracted  discussion, 
and  of  a  minute  examination  of  all  the  authorities,  by  the  pleaders  of 
the  parties  in  this  appeal,  come  to  a  conclusion  differing  from  that  of 
the  majority  (Messrs.  Tucker  and  Hawkins,)  who  ruled  the  point  in  the 
recent  decision,  in  tlic  ease  above  cited  of  Bijoyah  Debea  versus  Sha- 
ma-soonderee  Debeah  ;  and  are  of  opinion  that  fact  of  an  authority  to 
adopt  a  son  being  possessed  by  a  widow,  does  not  supersede  and  des- 
troy her  personal  rights  as  widow ;  and  that  those  rights  continuing 
of  force  nil  an  athption  is  actually  made,*  there  is  no  bar  to  the  ad- 
mission of  the  present  claim  by  the  plaintiff  as  widow. 

The  subjoined  extract  from  the  decision  in  question  sliows  all  the 
grounds  on  which  it  rested.  These  grounds,  it  will  be  seen,  are  the 
opinion  given  by  the  pundit  on  the  question  put  to  him  in  that  appeal, 
and  the  opinions  of  the  pundits  in  Ranee  Kishen-munee's  case,  (Re- 
ports, Sudder  Dewanny  Adawlut,  vol.  III.  p.  228.) 

''Messrs.  Tucker  and  Hawkins.— 'This  plaintiff  sues  for  her  share  of 
the  estate  as  heir  to  her  deceased  son ;  and  in  her  plaint  sets  forth 
that  she  has  power  from  her  husband,  in  the  event  of  her  born  son's 
death,  to  adopt  a  son.  The  question  was  put  to  the  pnndiC  of  this 
Court,  whether  a  widow,  with  power  from  her  husband  to  adopt  a  son, 
can  sue  as   heir  in   her   own  right  for  a  share  of  the  ancestral  estate ' 

*  This  seems  to  be  inaccurate  for  the  reasons  act  out   in  the  observation    on  Mr* 
Colebrookc's  remarks.     See  ante.  p.  908. 
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The  pandii  replied  distinctly  that  she  cannot.  In  fact,  it  was  laid 
down  by  the  pandiiB  in  the  case  of  Ranee  Kisben-munee,  appellant, 
versui  Bajah  Woodwunt  Singh  and  another,  respondents,  (p.  2S8, 
Vol.  III.  Sndder  Dewanny  Adawlut  Reports,)  that  the  moment  per^ 
mission  to  a  widow  to  adopt  a  son  was  pronounced,  it  had  the  same 
effect  as  if  a  child  had  been  conceived  in  the  womb  of  the  widow ;  and 
her  intention  to  adopt,  under  the  permission,  operated,  to  all  intent^ 
and  purposes,  as  if  she  where  enceinte ;  and  that  the  boy,  subsequently 
adopted  by  her  had  all  the  rights  of  a  posthumous  child.  It  thus  ap* 
pears  that  the  plaint  in  the  present  case  cannot  be  sustained.  The 
plaintiff  declares,  she  has  a  power  to  adopt :  her  plaint,  therefore,  is 
much  the  same  as  if  she  had  sued  as  heir  alleging  that  another  existed 
having  a  right  by  inheritance  prior  to  her  own.'* 

The  case  of  Ranee  Kishen-munee,  which  is  the  other  ground  on 
which  the  judgment  of  Messrs.  Hawkins  and  Tucker  proceeded,  is  one 
which  turned  on  a  point  perfectly  distinct  from  that  now  before  us. 
The  point  in  that  suit  was  whether  retrospective  right  could  be  claimed  by 
a  son  t^ter  he  had  been  adopted,  so  as  to  bar  a  sale  made  by  his  adoptive 
mother,  previous  to  his  adoption,  to  the  injury  of  the  rights  at  that 
time  contingent  and  eventual,  but  which  actually  accrued  to  him  upon 
hid  adoption.  In  that  case,  the  son,  when  adopted,  became  an  undoubt- 
ed heir ;  and  it  was  of  course  the  correct  doctrine  that  no  sale,  made 
by  a  widow,  who  possesses  only  a  very  restricted  life  interest  in  an  estate, 
could  have  been  good  against  any  ultimate  heir,  whether  an  adopted 
son  or  otherwise,  unless  made  under  circumstances  of  strict  necessity. 
The  case,  then,  stands  by  itself,  and  affords  no  general  precedent,  al- 
though, even  if  it  did,  it  would  relate  only  to  the  rights  claimable  by 
an  adopted  sou,  after  adoption  made. 

Now,  there  is  no  doubt  as  to  the  declared  right  of  a  widow  in  Ben- 
gal to  succeed  to  her  husband's  estate  upon  his  death,  in  default  of 
lineal  male  heirs,  down  to  the  great  grandson  in  the  male  line.  This 
is  a  right  certain  and  incontestable.  It  is  not  urged,  on  the  other 
hand,  that  there  is  any  direct  text,  enjoining  that,  in  the  event  of  the 
pregnancy  of  a  widow  on  the  death  of  her  husband,  her  right  to  succeed 
shall  be  held  in  abeyance,  until  it  be  seen  whether  she  is  delivered  of 
a  male  or  a  female  child.  The  argument  as  to  a  widow  who  has  a 
permission  to  adopt,  is  only  that  according  to  the  dicta  of  the  pamdite, 
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she  is  to  be  regarded  as  eneierUe,  If  no  text  can  be  shown  for  the 
suspension  of  the  rights  of  a  widow  actually  pregnant,"^  it  is  still  more 
certain  that  there  is  no  similar  provision  for  divesture  of  right  in  the 
case  of  a  widow,  held  only  to  be  constructively  pregnant  of  a  ton 
through  the  effect  of  a  permission  to  adopt. 

The  one  passage  of  the  Hindoo  law  on  which  the  objection  to  the 
widow's  right,  in  the  case  either  of  a  real  or  of  a  constructive  preg- 
nancy, is  directly  based,  is  the  following,  which  is  noticed  in  the  two 
cases,t  and  of  which  a  translation  is  subjoined  from  Colebrooke*8  trans- 
lations of  the  Diya-bhiga,  "They  who  are  bom,  they  who  are  yet 
unbegotten,  and  they  who  are  actually  in  the  womb,  all  require  the 
means  of  support :  and  the  dissipation  of  their  hereditary  maintenance  is 
censured/'  Upon  this  passage  it  has  been  contended,  on  behalf  of  the 
widow,  that  it  prescribes  a  moral  duty  rather  than  a  legal  obligation;  as, 
were  it  held  to  be  of  strict  legal  force,  it  would  militate  against  the  ad- 
mitted right  of  a  Hindoo  father  in  Bengal  to  dispose  of  his  property 
according  to  his  own  choice  by  will.  But»  apart  from  this,  it  is  to  he 
observed  that  the  very  terms  of  the  text,  providing  for  sons  yet  wnbe* 
gotten,  refer  to  a  contingent  and  future,  and  not  to  a  present  right.| 
In  perfect  consistency  with  this,  we  find  that  the  right  accruing  to 
an  after-born  son,  in  regard  to  real  ancestral  property,  is  thus  describ- 
ed in  the  same  treatise. 


*  Although  it  is  not  ui^ed  by  the  appellantB  in  th«  caae  Na  541.  jet  it  is  the  Qniveml 
rale  of  the  Hindoo  law  that  a  woman  supposed  to  be  pregnant  can  take  hei  hnabaiid's 
share  of  property,  not  in  her  own  right  as  widow  but  for  the  behoof  of  her  son  to  be  bom. 
See  the  foot  notes  at  page  90S. 

t  Ranee  Kishen-manee*s  case,  above  referred  to,  fSeleet  Reports,  Vol.  III.  pp.  SSS— 
231)  and  that  of  Ram-kishen  Surkeyrs  {lUd,  page  367.) 

X  The  right  of  an  yet  unbeffotten  son,  though  it  may  in  a  manner  be  calkd  'contingent 
or  future,'  is  similar  to  that  of  a  posthumous  son  ;  so  the  heritable  right  to  the  property 
of  the  adoptive  father  must,  as  a  matter  of  course,  vest  in  the  adopted  son  as  soon  as  he  b 
adopted;  buti^  according  to  the  holding  of  the  learned  Jodges,  the  right  had  already 
vested  in  the  wihow,  it  could  not,  aooording  to  Hindoo  law  (  nnleis  the  late  owner  had 
attached  to  her  succession  the  condition  of  being  divested  of  property  on  the  •ilffj^iffi 
of  a  son  to  him, )  be  divested  of  the  widow  and  vest  in  the  son;  because  our  law  15 
that  a  right  once  vested  in  one,  cannot  be  divested  before  his  or  her  death,  natunl 
or  dvil,  or  voluntary  abandonment  (  See  S.  D.  A.  Rep.Tol.  L  p.  37.)  The  rarah  of  tke 
above  finding  would,  therefore,  be  that  an  adopted  son,  when  adopted,  shaU  not  bt  vwMd 
with  his  Other's  property,  though  it  is  provided  by  the  law  that  it  must  devolve  npoo  hiv 
immediately  on  his  being  adopted,  but  that  the  widow  shall  continue  to  hold  it  in  pnfofiace 
to,  and  to  the  exclusion  of,  the  son,  the  best  and  foremost  of  all  heirs.  This  is  as  xXhff^ 
asabMcd. 
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**  That  is  declared  by  Vishnu  'sons  with  whom  the  father  has  made 
a  partition^  should  give  a  share  to  the  son  bom  after  the  distribution.* 
Jaontavalkta  : — '  When  the  sons  have  been  separated,  one  afterwards 
bom,  of  a  woman  equal  in  class^  shares  in  the  distribution.  His  allot- 
ment must  positively  be  made  out  of  the  visible  estate,  corrected  Jbr  in^ 
come  and  expenditure.* 

A  strong  illustration  to  tlie  same  effect  is  to  be  drawn  from  the  law 
of  partition,  according  to  the  Mitakshara,  in  which  it  is  laid  down, 
(Chap.  YI,  Sects.  1 1  and  12,)  that  if  the  pregnancy  of  a  brother's 
widow  be  manifest  at  the  time  of  an  intended  partition,  the  partition 
should  be  postponed  till  after  the  delivery.  Some  commentators  hold 
the  sense  of  the  passage  to  be  that  partition  may  at  once  take  place, 
but  that  a  share  should  beset  apart /or  the  widow  who  is  supposed  to  be 
pregnant,  and,  when  she  is  delivered,  the  share  is  to  be  assigned  to  her 
son,  and  this  interpretation  is  rejected  by  others,  chiefly  because,  ac- 
cording to  the  law  of  the  Western  schools  in  regard  to  an  estate  still 
undivided,  ^widows  are  not  entitled  to  participate  as  heirs, 'i 

Of  authorities,  other  than  the  direct  text  of  the  law  and  comment- 
aries, the  following  may  be  quoted  : — 

*  Chap.  VII.  Sect,  11  to  12.  See  also  the  DcCpa-krama  sangrtUta,  as  to  the  right  accru- 
ing to  80D8  afterwards  born.  Chap.  V.  Sect.  21  to  24. 

But  the  above  18  the  subject  of  an  altogether  different  chapter  which  refers  to  the 
partition  of  the  paternal  property  amongst  the  sons  in  existence,  and  provide?  for  the 
■on  (if  any)  then  conceiTed  but  not  known,  or  afterwards  conceived  nnd  born,  laying  down, 
thai  sous  should  not  divide  the  patrimony  whilst  there  is  a  probability  of  another  son  being, 
bom,  bat  if  they  nevertheless  divide  it,  they  must  in  that  case,  contribute  portions  from  their 
respective  shares  to  make  up  the  share  of  their  after-born  brother.  Bat  in  the  case  of  the 
mother's  or  step-mother's  pregnancy  being  known  no  partition  could  legally  take  place- 
onless  they  set  apart  a  share  not  for  the  mother,  but  for  her  son  to  be  born.  Thus  the 
above  does  not  apply  to  the  present  case.  (See  ante,  p.  261.)  And  as  the  chapter  in 
qaeetion  does  not  treat  of  the  inheritance  of  a  widow,  whose  right  is  limited  to  a  restricted 
life  interest,  and  who,  being  as  she  is  entitled  only  where  there  is  no  son,  son's  son,  or 
son's  grandson  in  the  male  line,  can  by  no  means  have  a  heritable  right  where  a  postha- 
mom  son  is  to  be  born,  and  inherit  prior  to  such  son,  the  texts  in  question  cannot  serve 
as  authority  for  the  position  above  liid  down, 

t  The  judgment  of  the  latter  (set  of  commentators)  must  be  pronounced  to  be  errone- 
ous, inasmnch  as  the  share  which  is  received  by  a  pregnant  widow  is  not  received  in  her 
own  right,  but  as  a  guardian,  or  prochein  amie,  for  the  behoof  of  her  to-be  son.  ( See  anie 
pp.  3,  908.)  Therefore,  the  circumstance  of  the  estate  being  joint  or  divided  being  no  bar 
to  the  inheritance  and  participaUon  of  A  sODf  the  iakrpreUtton  giyen  by  the  first  set  of 
coaunentaton  is  ooljr  right 
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hfarnntjhi^^  Hindt^  Ijawr^  Foimme  I.  p.  2- — **  TW  mcez  j^i^njitJ 
f/ffif^hmrm  »p]0iZT%  Up  be  that  the  inchoate  lisht  mrinmf  frsm  kirik,  aad 
th#!;  r#!:lirir|»ji%hfnent  bj  the  occopant  (whether  effecud  br  death  or 
oth^rrwivu,;  f'/tuynnx\y  ctdtXe  thi*  ri^ht, — the  inchoate  fight  vhid  |R- 
vion*,!/  exuU^d  be&>iiiiag  perfected  bf  the  removal  of  the  ofaitacie.*" 

//.  CoUhrookft  in  Strange,  rol.  11.  p.  157. — "  Presoinizig  the  property 
hcrr:  i^poken  of  a%  th^^  woman's,  to  hare  been  what  derolred  apoa  her 
by  tbr;  'leatli  of  her  hn^FKindy  and  not  to  have  been  her  proper  jfreeHAn* 
it  cfjAMfid  to  U  her 9  at  the  moment  of  a  valid  adoptkm,  made  hy  ber,  of  a 
f»/;rj  to  her  hunband  and  herself;  in  the  same  manner  aa  property^ 
coming  into  ihn  handi  of  a  pregnant  widow^  by  the  fame  means^  cannot 
lie  used  by  Iicr  an  her  own,  after  the  Urth  of  a  son.  From  the  moment 
of  the  adoption  taking  effect,  the  child  became  heir  of  the  widow's  hns- 
band  and  the  widow  could  hare  no  other  authority  bat  that  of  mftthfT 
and  j(uardian/'t 

Tho  only  means  of  evading  the  application  of  this  opinion  so  weighty 
and  so  directly  to  the  point,  has  been  by  arguing  that  it  was  given 
in  regard  to  a   Madras  case,  and    had  reference  to  the   law  of  the 

Mi/dknhard.f 

t)ictum  of  the  Privy  C(>wwd/inthc  C2aq  oi  Dhurm  Doss  pandey  versus 
Siama  Soondree  Debeah.— Moore's  Rep-  Vol.  III.  p.  243 — "Now 
thai,  upon  the  authorities,  there  can  be  no  doubt  that  that  is  the  result 
of  an  act  of  adoption,  because  t/ie  property  is  in  the  widow  from 
the  death  of  the  husband  till  the  power  of  adotion  is  exercised; 
//i/*n,  that  adoption  divests  it  from  the  widow  and  vests  it  in  the 
adopted    son.'';]: 

A  case  may  also  be  cited  from  the  manuscript  papers  of  Sir  E.  H. 
Kast,  in  Morley's  Reports,  (vol.  II.  p.  18,)  in  which,  incidentally,  the 
Mnmc  opinion  is  very  strongly  expressed. — *'  Since  the  defendant  had 
conio  to  tho  ago  of  16,  the  widow  had  given  up  the  property  entirely 
to  his  management  and  benefit,   which   was   a  strong  corroboration  of 


*  Thin  (loAnition  of  tho  causo    of  the  heritable  right  is  not  according  to  the  doctziae 
ourront  in  noncal.>-Seo  ante,  p.  3.  Note. 

<f  But  IOC  tho  oKxcn-ation  upon  this  romark  of  Mr.  Colebrooke.  Anie,  p«  908« 
t  Tho  ohdor^atiou  contaiuod  at  pago  903  and  (he  foot  Aotei  at  the  preocdiag  p^  ip« 
ply  to  thii»  also, 


VYAVASTHA^DARPANA.  933 

the  truth  of  the    defendant's   case,    because  the  widow  fieraelf  had  actu- 
ally bif  the  adoption  deprived  herself  of  a  life  estate.^ 

A  passage,  in  Colebrooke's  Digest  (Vol.  II.  p.  505)  has  been  refer- 
red to,  in  which  birth  is  spoken  of,  *  as  a  particular  relation  of  body, 
not  a  relation  taking  place  at  the  first  instant  of  procreation.'  The 
pundit  of  this  Court,  in  his  first  VyavasthA  in  Kuroonamye^s  case, 
says :  '  Birth  was  two  fold.  It  might  be  referred  to  the  period  of  concep- 
tion or  of  actual  production*  In  the  marginal  note  by  Mr.  J.  C.  C. 
Sutherland,  (a  gentleman  whose  opinion  on  points  of  Hindoo  law  is 
deserving  of  much  respect,)  to  the  case  of  Lukkhipria,t  he  has 
introduced  the  words : — *  Right  of  succession  cannot  remain  in  abey* 
ance  in  expectation  of  the  future  production  of  such  heir^  not  conceived 
at  the  time  of  succession  opened*'  It  has  been  urged  that  Hindoo  rules 
and  family  customs  have  established  a  period  in  the  sixth  month  of 
pregnancy,  from  which  conception,  in  a  legal  sense,  can  be  calculated. 
These^  however,  are  very  feeble  grounds :  and  it  is  obvious  that  the 
fanciful  analogy,  which  has  been  contended  for,  between  a  real  preg* 
nancy,  and  a  constructive  pregnancy  throngh  a  permission  to  adopt,  wilE 
here  fail;  for  the  argument  has  been  that  the  right  vests  in  the  diild  to 
be  adopted  from  the  moment  that  permission  to  adopt  is  pronounced  by  the 
husband,    and  not  from  the  sixth  month,  or  any  other  period  after  that. 

The  truth  is,  that  the  supposition  of  a  position  of  a  positive  and 
actual  right,  vested  in  an  embryo^  which  may  never  come  into  full 
existence,  is  one  which  must  almost  be  rejected  on  the  mere  statement 
of  it.  It  is  particularly  repugnant  to  reason  in  the  case  of  a  possible 
adoption,  which  may  be  made  after  the  lapse  of  many  years,  or  may 
never  be  made  at  all.     If  the   supposition  were    to  be   admitted  and 

•  In  the  above  case  it  had  clearlj  appeared  that,  the  widow  having  rolnntarily  aUandon- 
ed  the  propertj.  it  bad  vested  in  the  adopted  eon ;  but  if  she  had  not  so  abandoned  it^  ahe 
could  not  have  been  divested  of  it  bo  long  aa  she  lived  or  continued  free  firom  anj  of 
tlie  defects  caoaing  disinherison.  Moreover,  it  does  not  appear  that  property  had  vested 
in  the  widow  in  her  own  right  as  heir  at  law,  it  might  be  ^at  she  held  it  aa  a  holdec 
in  tmtt  lor  her  son.  But  how  could  it  be  certain  that  the  plaintiff  in  the  present  case  would 
relinquish  the  property  and  give  it  up  to  the  adopted  son?  If  she  got  the  property  aa 
heir  at  law,  then  none  could  compell  her  to  give  it  up,  and  the  adopted  son  could  not  get 
the  property,  unless  she  could  be  caused  to  give  that  up ;  nor  could  a  decree  be  made  upon 
the  belief  that  she  would  voluntarily  abandon  it  The  circumstances  of  the  above  case 
being  therefore  different  from  those  of  the  present,  the  former  cannot  serve  as  a  pre* 
cedent  in  the  latter. 

t  ts.  D.  A,  Rep^,  Yol.  v.,  p.  315 j  lUiU,  p.  S25, 
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acted  upon,  the  effect  would  be  to  alter  the  whole  course  of  na- 
tural inheritance  ;*  for  there  would  be  one  course  of  inheritance  as 
from  the  son  to  be  adopted,  and  another  (as  is  usual  at  present)  from 
the  widow's  husband,  upon  her  own  death.  The  rights,  for  instance, 
of  any  daughters  of  the  husband  would,  in  the  former  case,  be  wholly 
set  aside.* 

We  are,  therefore,  of  opinion  that  a  decree  must  pass  in  favour  of 
plaintiff  for  her  husband's  share  of  the  above  mentioned  property,t 
as  well  as  for  that  which,  it  is  admitted,  descended  from  Mohadeb 
to  his  heirs,  and  was  held  by  the  defendant  Bamun  Doss, — Sudder 
Reports,  the  30th  of  September  1850. 

This  decree  has  been  affirmed  by  the  Privy  Council. 

Remark — The  above  decree  as  well  as  that  of  the  Privy  Council  in 
the  case  of  Dhurm-doss  Pandey  seems  to  have  been  based  upon  the 
remark  of  Mr.  H.  Colebrooke  who  first  fell  into  error.  We,  however, 
are  laid  to  suppose  that  at  the  time  of  writing  the  opinion  in  question 
it  did  not  occur  to  the  mind  of  that  learned  gentleman  that,  according 
to  the  law^  which  he  was  administering,  the  right  once  vested  in  one 
could  not  be  divested  from  that  person  and  be  vested  in  another  as  long 
as  the  former  lived,  or  continued  free  from  any  of  the  faults  causing 
disinherison,  or  voluntarily  abandoned  it ;  or  else  that  scholar  was  not 
the  person  to  write  so  unfounded  a  remark.  Misled  by  that  errone- 
ous remark  the  Sudder  Court  accordingly  passed  the  above  decree. 
I  do  not  say  that  the  Court  were  wrong  in  making  the  decree  in 
favor  of  the  widow,  but  I  do  say  that  they  did  not  act  consis- 
tently with  Hindoo  law  in  passing  the  decree  in  her  own  right  as 
widow  and  heir  and  holding  at  the  same  time  that,  as  soon  as  a 
valid  adoption  should  be  made  by  her,  she  must  be  divested  of  the 
property   already  vested  in  her,   and   that  the  same  must  vest    in  the 

#  This  does  not  appear  to  be  accurate,  for,  if  a  son  were  adopted,  there  would  be  no 
change  in  the  order  of  succession,  as  in  that  case  the  heir  of  that  son  would  succeed  after 
him ;  and  if  a  son  were  not  adopted,  in  that  case  the  apprehension  of  the  succession  of  the 
heir  of  such  son,  to  the  exclusion  of  the  heir  of  the  former  owner,  on  the  ground  of  th« 
decree  having  been  made  in  right  of  the  son,  is  quite  groundless;  because,  when  the  ex- 
pected son  did  not  at  all  come  into  existence,  the  property  reserved  as  his  must,  owiaf 
to  his  non-existence,  exclusively  belong  the  to  heir  of  the  original  proprietor  in  the  nofi 
manner  as  it  would  have  been  in  the  case  of  the  late  owner's  death  without  issue  mil* 
down  to  the  son's  grandson. 

t  The  mention  of  this  propoity  is  not  quoted  herQ  (rom  the  original  decibion. 
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son.  The  wording  of  the  above  decree  onght^  consistently  with 
Hindoo  law,  to  have  been  "  decree  in  favor  of  the  widow  for  her  hus- 
band's share  of  the  property  which  she  is  to  get  for  the  behoof  of  the 
son  to  be  adopted/' 

This  slight  change  in  the  ground  or  form  would  have  made  the 
decree  consistent  with  the  universal  principle  as  ]aid  down  in  the 
MUdkshara  ^c.  (See  ante,  pp.  3  &  908)  and  at  the  same  time  sub- 
servient to  the  court's  intention^  as  in  that  form,  there  would  be  no 
legal  impediment  to  the  succession  of  the  son,  no  injury  to  the  widow, 
and  no  change  in  the  order  of  succession ; — the  son  being  enabled  to 
inherit  the  property  as  soon  as  adopted,  the  widow  having  the  same  bene- 
iit*  under  it  as  it  was  contemplated  under  the  decree  in  question,  (for, 
whether  the  property  sued  for  was  decreed  to  her  in  her  own  right  or 
in  right  of  her  to-be  son,  the  effect  as  respected  herself  would  be 
the  same,  namely,  in  both  cases  she  would  only  have  a  restricted  life 
interest  as  prescribed  by  the  law,)  and  as  in  the  case  of  a  foetus 
being  born  dead,  or  a  living  daughter,  the  then  preferable  heir  of  the 
former  owner  is  entitled  to  the  property  reserved  for  the  foetus,  so  also 
would  be  the  case  in  the  instance  of  non-adoption  of  the  sou. 

Baneb  Kishen-munee  Appellant,  versus  Rajah  Woodwunt  Singh 
AND  Bajah  Jankeb-ram    Sinoh,  Respondents. 

C&pS6S  ^*     '^'^^^  action  was  instituted  by  the  respondents 

bearing  oil  thcyya-     against  the  appellant  and  Ranee  Joy-munee,    to  es- 

VMthks  No8.  621—         o  rr  j  9 

623.  tablisli  their  proprietary    right  to  Turttf  Kunkura- 

kurpore,     &;c.,    situate    in   Zillah     Rajshahye,     and   to   recover    the 

profits   which    had    been   unduly     appropriated   from   the  estate   by 

the   defendants.      The    plaint  was   to   the    following   effect.     Ranee 

Kishen-munee   had   been  left  by  the  will  of  her  late   husband,  Muha- 

rajah    Bishwo-nath     Roy   Bahadoor,    sole   possessor   and  manager  of 

all  his  property,  real  and  personal.  She  was  his  third  wife    and  in  the 

same   will  her     deceased   husband    invested    her  with   authority   to 

adopt  a  son,  by  reason  of  his   having   died  childless.    The  estate  now 

claimed  had  been  mortgaged  in  her  husband's  life  time    to  one   Jugo- 

mohun,  and  the  period  fixed  for  the  foreclosure   of  the   mortgage   had 

*  See  the  casen  bearing  on  the  vyatasthcfs  Nos.  622,623. 
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nearly  arrived  under  the  provisions  of  Regulation  XVII  of  1806^  when 
Kishen-munee^  with  a  view  to  avert  that  event,  made  a  conditional  sale 
of  the  lands  to  the  plaintifiFs  for  the  sum  of  65)901  rupees.  A  rq^ular 
deed  of  sale  was  executed,  and  a  written  agreement  was  entered  into  by 
the  seller^  that^  in  the  event  of  her  inability  to  repay  the  sum  borrowed, 
with  interest,  within  the  period  of  one  year^  the  sale  should  become 
absolute.  Of  the  purchase  money,  2570  rupees  were  paid  to  Kishen- 
munee  for  the  purpose  of  defraying  the  expenses  attendant  on  the 
worship  of  the  idols,  and  the  remainder  was^  with  her  consent^  applied 
to  the  liquidation  of  the  mortgagee's  debt,  and  deposited  in  court  for 
that  purpose.  On  the  expiration  of  the  term  of  one  year,  as  the  time 
had  arrived  for  making  the  sale  absolute,  the  plaintiiTs  made  a  sum- 
mary application  to  the  Judge  of  Bajshahye  to  enforce  the  written 
i^reement.  Accordingly  a  written  notice  was  served  on  Kishen-munce. 
The  defendant,  Kishen-munee,  replied  by  admitting  the  loan  as  stated 
by  the  plaintifls,  but  she  averred  in  defence  that  the  loan  was  usurious; 
that  she  had,  vrith  the  permission  of  her  husband,  adopted  a  son 
named  Gobind-chunder  Koy,  whose  right  to  the  estate  was  indefea- 
«ible,  and  who  could  not  legally  be  deprived  of  the  property  by  any 
act  of  hers,  which  might  prove  contrary  to  the  rules  of  Hindoo  law, 
that  she  had  offered  repayment  of  the  money  borrowed,  the  receipt  of 
which,  however,  the  plaintiffs  had  evaded.  The  defendant  Joy-munee 
replied  by  denying  the  allegation  of  the  other  defendant. 

On  the  27th  of  July,  1819,  the  Senior  Judge  of  the  Court  of  Ap- 
peal gave  judgment  in  this  case,  and  possession  of  the  estate  claimed 
was  decreed  to  the  plaintiffs,  with  costs. 

An  appeal  was  preferred  to  the  Court  of  Sudder  Dewanny  Adaw- 
lut  from  the  above  decision  by  Ranee  Kishen-munee,  and  the  second 
Judge  (C.  Smith,)  before  whom  the  case  originally  came  to  a  hear- 
ing, after  directing  further  evidence  to  be  taken  with  respect  to  the 
facts  of  the  case,  referred  the  following  question  of  the  law  for  the 
opinion  of  the  pundits : — '  Supposing  Bishwo-nath  Roy,  the  husband  of 
Kishen-munee,  to  have  authorised  her  to  adopt  a  son,  was  she  at  liber- 
ty to  make  the  conditional  sale  of  her  late  husband's  estate  ?  in  other 
words,  was  such  estate  the  property  of  her  or  of  the  child,  to  adopt 
whom  she  had  received  permission  ?'  To  this  question  the  pundits  re- 
plied, that  Kishen-munee,  having  been  duly  authorised  by  her  late 
husband  to  adopt  a  son,  and  having  been   appointed   manager   of  his 
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estate,  was  not  at  liberty  to  make  a  conditional  sale  of  that  estate  for 
anj  purpose,  inasmuch  as,  at  the  moment  permission  to  adopt  was 
proBOunced^  it  had  the  same  effect  as  if  a  child  had  been  conceived  in 
the  womb  of  the  widow,  and  her  intention  to  adopt  under  the  per- 
mission operated,  to  all  intents  and  purposes,  as  if  she  were  enceinte; 
that  the  boy  subsequently  adopted  by  her  had  all  the  rights  of  a  pos- 
thumous child  ;  and  that  Kishen-munnee  had  no  right  whatever  to  do 
any  act  tending  to  injure  his  property,  especially  to  make  a  conditional 
sale  of  the  estate,  which  evidently  left  him  in  no  better  condition  thaa 
if  the  original  mortgage  had  never  been  redeemed;  that,  in  fine, 
the  right  of  property  vested  in  the  son^  subsequently  adopted,  from 
the  time  of  the  Rajah's  deaths  and  that  the  adopting  widow  had 
no  authority  but  that  of  intermediate  management  under  her  late 
husband's  will. 

AuVioriiies.   Manu  : — "  The  children  who  are  born,  those  yet  unborn, 
and  those  in  the  womb,  are  equally  entitled  to  maintenance ;  the  priva- 
tion of  which  is  not  sanctioned  by  law.''  Smriti : — "  Let  the  judge  declare 
void  a  sale  without  ownership  and   a  gift  or    pledge  unanthorised  by  the 
^wnerJ*     The  second    Judge^   having  perused   the    above  opinion  and 
the  additional  evidence  which  had  been  called  for,  recorded  his  opinion 
that  the  decree  of  the  Court  below  should  be  amended.    It  was  evident^ 
that  he  was  of  opinion  that  an  illegal  deduction  from  the  loan  had  been 
made  by  the  lenders,  as  well  from  the  positive  evidence  of  witnesses  as 
from  the  presumption  arising  from  the   universal    practice    of  the  ban- 
kers of  this  country.     Had  this  not  been  the   case,    a  larger  sum  than 
was  due  to  the  original  mortgagee   would  not  have  been  inserted  in  the 
written  obligation  executed  by  the  borrower;   more  would  not  have  been 
borrowed  than  would  be    sufficient  to    redeem  the   mortgage   and  pay 
the  price  of  the    stampt    paper    used    in  the  second  transaction.     The 
delivery  of  more  than  this    has   not    been    proved    satisfactorily.     Any 
attempt  to  take   more    than    the   legal  interest,  whether  by  deduction 
from  the  loan,    or  by    any    means  or   device   whatever,    has   been  pro- 
hibited by  Section  9,    Regulation    XV,    1795.     There  appeared  to  him 
to  have  been  great  want  of  faith  on  the  part  of   the  respondents  in  this 
transaction ;  and  he  moreover  held  it  to  be  established,  by  the  exposi- 
tion of  the  law  delivered  by  the  Court  pundits,  that  the  landed  property 
of  the  late  Rajah  Bishwo-nath  Roy  belonged  of  right,  not  to  his  widow, 
but  to  the  son  adopted  by  her  in  pursuance  of  the  permission  granted 
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by  her  deceased  husband.  Under  all  the  circumstances  of  the  case, 
the  second  Judge  expressed  himself  to  be  of  opinion  that  the  respond- 
ents  were  not  entitled  to  recover  either  the  money  lent  or  the  landed 
estate ;  the  first  from  their  having  attempted  to  extort  illegal  interest, 
and  the  second  by  reason  of  the  estate  being  the  property  of  the  adopt- 
ed son  and  not  that  of  the  conditional  seller.  At  all  events  he 
thought  the  present  claim  should  be  dismissed^  and  the  respondents 
referred  to  a  new  action  to  recover  the  amount  of  their  loan.  The 
papers  of  the  case  being  made  over  to  the  third  Judge  (J.  Shakespear) 
for  his  opinion^  he  deemed  it  necessary  to  put  another  question  to  the 
pundits  to  the  following  effect : — ^  Supposing  the  adoption  made  by  the 
widow  to  have  taken  place  subsequently  to  her  conditional  sale  of  her 
husband*s  estate^  and  supposing  such  conditional  sale  to  have  been 
the  only  means  of  preventing  the  foreclosure  of  the  original  mortgage^ 
would  either  or  both  of  these  circumstances  have  the  effect  of  lega- 
lizing the  transaction'  ?  In  reply,  the  pandits  concurred  in  stating 
that  the  date  of  the  adoption  could  not  affect  the  merits  of  the  case, 
but  they  differed  as  to  the  other  point ;  Sobharam  Shastree  giving  it 
as  his  opinion,  that  the  widow  would  be  authorised  in  making  the 
transfer  in  case  of  distress,  which  rendered  it  inevitable,  and  that 
this  was  such  a  case ;  Ramtunnoo,  on  the  other  hand,  admitting 
the  legality  of  the  transfer  in  a  case  of  inevitable  distress,  but 
contending  that  this  was  not  a  case  of  that  nature,  as  the  minor 
would  not  be  answerable  for  his  father's  debts  until  he  came  of 
age.  The  third  Judge,  on  weighing  these  conflicting  opinions,  con- 
sidered the  former  to  be  entitled  to  the  greater  weight,  chiefly  be- 
cause it  coincided  with  the  Vyavasihas  delivered  on  former  and 
similar  occasions,  and  partly  because  it  was  evident  that  the  dis- 
tress in  the  present  case  was  of  that  nature  which  was  contemplated 
by  law.  He  was  of  opinion,  that  no  sufficient  proof  had  been  advanced 
that  any  deduction  had  been  made  from  the  loan.  On  the  contrary 
he  conceived  the  transaction  to  have  been  fair  and  open ;  that  the 
conditional  sale  should  be  held  to  have  become  absolute  on  the  expi- 
ration of  the  period  specified  in  the  written  obligation  of  the  appellant, 
and  he  was  of  opinion,  that  the  decree  of  the  Court  below  to  that  ef- 
fect should  be  afiirmed  as  being  in  every  respect  just  and  proper. 
By  reason  of  this  difference  between  the  opinions  of  the  second  and 
third  Judgesj  the  case  was  postponed  to  another  sitting  for  a  final  de- 
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cision.  On  the  24th.  of  June  1823,  the  chief  and  fourth  Judges  (W. 
Leycester  and  W.  Dorin)  expressed  their  concurrence  in  the  view  of  the 
case  taken  by  the  third  Judge.  They  held  that  no  sufficient  evidence 
had  been  adduced  to  invalidate  the  conditional  sale^  which  had  become 
absolute  on  the  expiration  of  the  specified  period,  and  that  the  only 
point  which  remained  to  be  determined  was  whether  or  not  the  trans- 
action should  be  recognised  as  valid  according  to  the  tenets  of  the 
Hindoo  law.  On  this  question  they  inclined  to  the  doctrine  laid 
down  by  Sobharam  Shastree,  that  the  conditional  sale,  by  the  widow 
of  Bishwo-nath,  of  her  husband^s  landed  estate,  was  valid,  notwith- 
standing the  fact  of  his  having  given  her  permission  to  adopt,  and 
of  her  having  subsequently  adopted  a  son  in  pursuance  of  such  per- 
mission, inasmuch  as  both  the  law  officers  agreed  in  declaring  that 
the  transaction  would  be  legal  supposing  a  sufficient  case  of  necessity 
to  have  been  made  out,  and  as  it  must  be  admitted  that,  when  the 
period  fixed  for  the  foreclosure  of  the  original  mortgage  drew  nigh, 
there  did  exist  a  sufficient  case  of  distress  to  justify  recourse  to  the 
measure.  The  conditional  sale  was  executed  to  prevent  the  foreclosure 
of  the  mortgage,  whereby  the  interest  of  the  son  about  to  be  adopted 
by  the  widow  would  doubtless  be  best  consulted  ;  and  although  the 
measure  had  not  the  eflfect  of  saving  the  estate  ultimately  from  alie- 
nation, yet  it  put  off  the  evil  day,  and  steps  might  have  been  taken 
in  the  interval  to  avert  the  loss  altogether.  For  these  and  other 
reasons,  it  was  finally  decreed  that  the  judgment  of  the  Court  below 
be  affirmed.  Date  the  24th.  of  June  1823.— S.  D.  A.  Rep.  Vol.^ 
III.  pp.  228  to  231. 

Case  no.  467  of  1858. 
Sree-nath  Roy  (Plaintiff)  Appellant  versus  Ruttun- 

MALLA  CeOUDHRAIN  AND  OTHERS   (DEFEN- 
DANTS) Respondents. 

II.  This  case  was  admitted  to  special  appeal  on  the  28th  of  July 
1858  under  the  following  certificate  recorded  by  Messrs.  C.  B.  Trevor 
and  H.  V.  Bayley. 

"  Gour-kishore  Choudhoory  was  the  husband  of  one  of  the  defendants, 
Unno-pooma,  and  father  of  the  plaintiff.  Unno-poorna  is  found  by  the 
lower  courts  to  have  adopted  plaintiff*;  indeed,  it  is  stated  in  the  judg- 
ment of  the  Judge  that  this  was  not  disputed  in  the  appeal  before  him." 
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*'  Plaintiff  alleges  that  Unno-poorna^  his  adoptive  mother,  granted  io 
the  defendant  Ruttun-malla  a  meeras  ialookdaree  poftah,  dated  18th 
of  Assar  1238  B.  S.,  but  that  he  now  sued  to  set  it  aside  as  invalid 
under  the  Hindoo  law." 

"  The  Principal  Sadder  Araeen  and  the  Judge  have  held  that  the  trans- 
fer was  valid  under  the  Hindoo  law.  The  Principal  Sudder  Ameea  was 
of  opinion  that  it  had  been  established  that  the  father  of  the  plaintiff 
died  in  involved  circumstances  ;  that  the  alienation  of  a  small  portion 
of  the  estates  of  her  husband  by  a  Hindoo  widow,  to  enable  her  to 
save  from  sale  for  arrears  of  the  Government  revenue  a  more  valu- 
able portion,  was  legal  under  the  Hindoo  law  and  the  practice  of  our 
courts ;  that  fraud  was  neither  imputed  nor  proved ;  that  alienation 
was  a  bondfide  transaction  for  the  benefit  of  the  plaintiff ;  and  that  the 
consideration  money  had  been  appropriated  to  the  purpose  of  paying 
the  Government  revenue,  which  was  in  arrears." 

''  The  Judge  records  his  opinion  thus  :  *  Whether  the  alienation  by 
the  mother  was  for  any  of  those  purposes  authorised  by  the  Hindoo 
law,  whether  the  consideration  received  was  appropriated  to  the  pur- 
pose of  paying  the  revenue  due  to  Government,  and  whether  sucli  trans- 
action was  bondfide  and  for  the  benefit  of  the  plaintiff,  are  points 
which  have  received  due  consideration  from  the  court.*  The  Judge 
proceeds.  '  It  has  been  ruled  by  the  Sudder  Dewanny  Adawlut,  that 
for  the  payment  of  the  Government  revenue,  the  widow  of  a  Hindoa 
is  authorised  to  alienate  a  portion  of  her  husband's  estate/  He  then, 
cites  the  case  of  Gooroo-persaud  Jana  versus  Muddun-mohun  Soor 
dated  the  11th  December  1856,  and  Hurish-chunder  versus  Nund-Iau! 
Dutt,  the  21st  of  July  1 856,  and  states :  '  I  have  above  remarked  that  the 
purpose  for  which  the  alienation  took  place  is  one  that  is  recognised 
as  legitimate  by  Hindoo  law-  If  the  necessity  can  be  proved  or  safely 
inferred  by  presumption,  then  the  alienation  must  be  considered  a 
valid  one  and  for  the  benefit  of  the  plaintiff.  The  benefit  of  the  plain- 
tiff as  creating  the  necessity  is  the  test  by  which  the  legality  of  the 
transaction  must  be  tried.' 

"  Then  as  to  the  fact  of  the  necessity,  the  Judge  says :  '  The  neces- 
sity of  saving  a  considerable  estate  from  the  hammer  justified  the  alie- 
nation of  a  smaller  and  less  valuable  one,  and  must  be  considered  as 
an  act  highly  beneficial  to  the  interests  of  the  plaintiff  " 
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JuBOBfENT. 

Mr.  H.  T.  Raikes.— The  Judge's  finding  is,  that  the  loan  to  the 
widow  benefited  the  heir,  who  succeeded  her,  by  saving  the  estate,  and 
that  the  lease  is  valid,  as  no  other  resources  are  shown  to  have  been 
available. 

Elberling  in  his  Treatise  on  Inheritance,  has  collated  all  the  autho- 
rities  on  this  subject,  and  at  page  73,  Section  CLXV.,  thus  refers  to 
them  :  "  The  widow  is  thus  in  her  right  as  wife  entitled  to  enjoy  the 
property  of  her  deceased  husband,  and  as  heir  is  bound  to  apply  it  for 
his  spiritual  benefit.  Generally  she  cannot  make  gifts  or  sell,  or  mort- 
gage  the  property,  because,  after  her  death,  the  property  is  to  go  to 
the  next  heir  of  her  husband.  When  a  sale  or  mortgage  becomes 
Hecessary  for  any  indispensable  duty,  religious  or  secular,  or  for  her 
maintenance,  it  is  valid,  because  duties  must  be  perfumed,  and  she 
has  a  right  to  her  maintenance  out  of  the  property/' 

Doubtless,  for  obvious  reasons,  the  Hindoo  law  could  not  specific- 
ally provide  for  a  case  of  Oovemment  sale ;  but  it  is  not  consistent 
with  Hindoo  law  that  the  widow  should  passively  allow  the  estate  of 
her  husband  to  be  swept  away,  when  the  sacrifice  of  a  small  portion  of 
it  would  preserve  the  greater  part,  and  the  act  of  sale  or  mortgage 
would  apparently  come  within  the  line  of  secular  duty  imposed  upoip 
Irer,  and  render  valid  any  such  alienation  independent  of  the  precedent 
mismanagement  which  may  have  caused  the  necessity.  If  then  the 
alienation  be  in  proportion  to  the  Government  demand,  and  the 
lender  be  able  to  show  that  he  used  due  caution  in  ascertaining  the 
apparent  truth  of  the  representations  made  to  him  regarding  the  jeo- 
pardy of  the  estate,  there  seems  nothing  in  the  spirit  of  the  Hindoo 
law  to  prevent  the  reco^ition  of  his  rights  against  the  successors  to 
the  property ;  and  certainly  public  policy  seems  to  require  that  such 
legitimate  means  of  staying  a  sale  should  be  available  to  the  widow. 

As  to  the  point  that  the  defendant  was  bound  to  show  that  the 
adverse  seasons,  or  some  inevitable  calamity,  had  exhausted  the  proper- 
ty and  brought  it  to  the  hammar,  as  the  only  legal  ground  on  which 
a  charge  of  this  nature  on  the  property  can  be  made  valid  under  the 
Hindoo  law,  I  do  not  find  that  in  the  precedents  quoted  from  any  judi- 
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cial  ruling  on  the  point;  nor  do  they  profess  to  give  the  precise 
authority  under  the  Hindoo  law  which  inculcates  this  peculiar  doc- 
trine. I  would  rather  say  that  no  such  general  rule  should  be  laid 
down^  but  that^  when  a  mortgagee  seeks  to  enforce  his  lien  against 
property  in  the  hands  of  the  heir  under  circumstances  like  the  pre- 
sent, he  must  prove  that  the  representations  which  induced  him  to 
advance  his  money,  disclosed  such  a  state  of  facts  as  showed  that  the 
maintenance  of  the  widow  was  dependent  on  the  preservation  of  the 
estate,  or  that  the  performance  of  some  duty  enjoined  by  the  Hindoo 
law  justified  the  alienation. 

For  the  above   reasons  I  decline  to  interfere  with  the  Judge's  deci- 
sion, and  would  reject  this  special  appeal,  with  costs. 

Messrs.     A.  Sconce  and   G.  Loch  the   other  presiding  Judges  also 
affirmed  the  zillah  decision.     S.  D.  A.  D-  dated  the  7th  of  April  1859. 

Case  no.  637  of  1858. 

Manik-malla  Chowdhrain   mother  and  guardian  of  Pearee-mohun 

Rot-Chowdhree,  minor,  and  others  (Defendants)  Appellants  versus 

Parbuttee   Chowdhrain,   mother  of  Muthoora-nauth  Roy- 

Chowdhree,  minor,  (Plaintiff)  Respondent. 

CdrS6  Plaintiff  obtained  a  decree  against  a   Hindoo  widow 

^s^hlf  "^ No8-^  622^  his  co-sharer  for  her  share  of  the  government  reve- 
628,  cfc  626.  nue,  which  he  had  been  compelled  to  pay    in    order 

to  save  the  joint  estate  from  sale.  On  proceeding  to  execute  the 
decreeby  sale  of  the  widow's  share  he  found  that  she  had  exercised 
a  right  of  adoption  she  possessed  and  had  passed  the  property  to  her 
adopted  son-  The  Judge  refused  to  allow  him  to  execute  the  decree 
against  the  minor's  share,  and  he,  therefore,  brought  a  suit  to  have 
the  minor  declared  liable  for  his  mother's  debt.  Held,  first,  that  the 
suit  will  lie ;  second,  that,  if  the  property  had  continued  in  the  wi- 
dow's hands,  it  would  have  been  liable  to  sale  for  a  debt  of  this  dcs- 
cription;  third,  that  an  adopted  son  is  liable  for  debts  contracted 
by  the  widow  as  proprietor  of  the  estate,  when  such  debts  are  con- 
tracted  under  necessity  and  for  the  benefit  of  the  estate.— Abstract  of 
the  above  case  decided  on  the  28th.  of  April  1859.  Vide  S.  D  A  D 
pp.  515-521. 
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Case  no.  292  op  186*. 

B.AJ-KI8T0  Roy  (Defendant)  Appellant  versus  Kishoree-mohun 
MozooMDAR  (Plaintiff)  Respondent. 

Case  An  adopted  son  is  not  actually  precluded  from   ever 

^h"/ No!^62T"  q^^s^i^^i^g  ac*s  ^^^e  by  his  mother  during  his  mi. 
nority  or  before  his  adoption,  in  the  same  manner 
as  any  other  reversioner  might  question  such  acts.  Yet  a  sale  by  a 
viridow  with  the  consent  of  all  legal  heirs  at  the  time  existing,  and 
ratified  by  decrees  of  courts  is  binding  on  reversioners  as  well  as  on 
an  adopted  son  adopted  long  after  the  sale.— Abstract  of  the  decision 
passed  in  the  above  case  on  the  15th  May  of  1865.  See  Sutherland's 
Weekly  Reporter  Vol.  III.  of  1865,  pages  14  to  20. 

Case  No.  132  of  1857. 

.Banee  Prosunno-moye,  mother  and  guardian  of   Coowur  Doorga- 

NAUTH  Roy,  minor,  (plaintiff »)  Appellant  versus  Ram-soonder 

Sein  and  others,  (Defendants,)  Respondents. 

Judgment. 
Case  Messrs.   H.  S.  Raikes   and   B.   J.   Colvin. — In  this 

Sif  ""nos.^  621*  ^^^^  ^^  ^^  allowed  that  Ross-munee  is  to  retain  the 
622,  623,  624,  626.  management  of  the  estate,  as  '  mistress'  during  her 
lifetime.  The  rights  of  the  adopted  son  of  appell- 
ant do  not  supervene  until  her  death.  It  follows  that  Ross-munee 
may  do,  in  the  exercise  of  her  authority  as  regards  the  estate,  all  acts 
'but  such  as  shall  permanently  aflPect  the  rights  and  interests  of  the 
reversionary  heir.  Now  the  acts  of  alienation  charged  against  her  are 
not  necessarily  acts  of  waste.  The  deeds  of  lease  and  assignment 
state  that  the  money  was  borrowed  for  the  purposes  of  the  temples. 
This  act  of  borrowing  was  quite  within  the  competence  of  Ross-munee, 
but  it  is  alleged  that  the  money  was  not  so  appropriated  and  that  the 
temples  have  been  allowed  to  go  to  decay  and  are  in  want  of  repairs. 
It  is  to  be  considered  if  any  obligation  other  than  moral  rested  upon 
Ross-munee  to  preserve  the  temples,  we  are  not  shown  that  any  legal 
obligation  to  preserve  them  was  imposed  upon  her.  There  was  no 
trusteeship  constituted,  the  conditions  of  which  she  was  bound  to 
falfil.  She  was  left  at  full  liberty  in  the  exercise  of  her  management, 
aad  if  she  chose  to  neglect  her  duties   relative  to   the   temples^  she 
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seems  to  us  as  little  liable  to  be  challanged  on  behalf  of  the  minor 
sou  as  he  himself  would  be  by  his  heirs,  were  he,  on  acquiring  the 
estate^  similarly  to  neglect  his  duties^  suppose  that  Ross-munee,  instead 
of  assigning  away  the  rent,  had  duly  collected  the  full  amontit  of 
Rs.  8^5,  without,  however,  keeping  the  temples  up,  could  appellant 
have  brought  a  suit  against  her  to  compel  her  to  preserre  them  f 
We  think  not,  for  this  reason,  that  she  was  under  a  moral  obligation 
to  preserve  them,  but  was  not  legally  bound  to  do  so.  Hence  it 
appeared  to  us  that  appellant  cannot  have  the  deeds  in  question 
cancelled  so  long  as  Ross-munee  lives. — The  2 1st  of  February  1859  S. 
D.  A.  D.  p.  162. 

Suit  to  cancell  deeds  of  lease  and  assignment  by  a  widow,  dis- 
missed in  affirmation  of  the  judgment  of  the  lower  Court.  Held, 
that  as  the  widow  was  left  '  mistress '  of  the  property  for  life,  the 
deeds  could  not  be  questioned  in  her  lifetime.  Marginal  note  of  the 
above  case, 

Ram-kishen  Surkeyl,  (Ouardtan  of   Iswab-chunder  Rot,  minor, 

ADOPTED  SON  OF   RaM-LUKKHEE  DeBYA,  DECEASED,)  APPELLANT^  VersUS 

Mussummat  Sree-motee  Debta,  and  others^ 
Respondents. 
Cases  ^-     "^^^s  was  an  action  brought  by  Mussummat  Ram* 

^^th?No/^?29!'''  ^^^^^^^  Debya,  against  the  present  respondent  and 
others,  to  obtain  possession  of  a  one  anna,  three 
gunda,  one  cowree,  one  krant  share  of  a  three  and  half  anna  share  in 
the  Zemindary  of  Kishen-ram  Roy  Choudhery,  of  a  five  anna,  six  gunda, 
two  cowree  shsLTO  of  Si  lalook  known  by  the  name  of  the  said  Kishen- 
ram  Roy,  and  of  a  five  anna,  six  and  half  gunda  share  in  n.  talook 
known  by  the  name  of  Nursingdeb  Roy. 

The  plaint  set  forth  that  the  above  lands  had  been  the  property  of 
the  plaintiffs  father-in-law  Kalika-prosaud,  who  died  in  the  month  rf 
Pons  1223,  B.  S.,  and  of  whom  she  and  a  son  adopted  by  her  were  the 
heirs ;  that  however  on  the  occurrence  of  the  aforesaid  death,  the 
defendant  Sree-motee  Debya,  daughter  of  her  father-in-law,  with  CJh 
prosaud  Gangooly  her  husband,  had  conspired  with  the  other  defca- 
dants,  and  taken  possession  of  the  estate ;  that,  therefore  she  sued  k 
her  capacity  of  guardian  of  her  son  who   was  the  rightful  propriet«r. 
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Cdly-prosaud  Gangooly,  one  of  the  defendants,  stated  that  the  de, 
x^eased  Kalika-prosaud  had  given  his  daughter  in  marriage  to  him,  and, 
having  no  son  living,  had  made  over  to  him,  the  defendant,  by  a  deed 
of  gift,  all  the  lands  included  in  the  present  plaint,  with  some  others 
situated  in  the  pergunnah  of  Shayusta-nugur  and  a  talook  known  by  the 
name  of  Kishen-ram  Roy,  in  the  pergunnah  of  Arung-pore,  reserving  only 
two  monzahs  for  his  own  maintenance,  and  one  for  that  of  the  plaintiff^ 
bis  deceased  son^s  wife ;  that  his  father-in-law  had^  at  the  same  time^ 
executed  an  engagement  promising  that,  on  his  death,  the  two  mouzahst 
which  he  had  set  aside  for  his  own  support,  should  belong  to  his  daught-^ 
er  Sree-motee;  that  he,  the  defendant,  had  obtained  possession  through 
the  aforesaid  deed  during  Kalika-prosaud's  life  time,  and  had  paid  the 
Jumma  ever  since.  He  further  stated  that  the  husband  of  the  plaintiff 
had  died  without  giving  powers  to  his  wife,  to  adopt  a  son ;  and  that, 
therefore,  the  adoption  on  which  the  plaintiff  rested  her  plea  must  be 
held  altogether  illegal. 

The  plaintiff,  dissatisfied  with  the  Zillah  Court's  decision,  appealed 
to  the  Provincial  Court  of  Dacca ;  and  Cally-prosaud  dying,  his  widow 
Sree-motee,  proving  herself  to  be  his  heir,  maintained  the  suit* 

The  first  Judge  of  the  Court,  agreeing  in  the  opinion  of  the  third  Judge, 
gave  judgment  to  the  effect  that  the  dismission  of  the  appellant^s  claim 
should  be  affirmed,  but  the  declaration  as  to  the  illegality  of  the  adop- 
tion of  Iswur-chundcr  should  not  be  maintained. 

The  appellant's  plea  of  special  appeal  was  admitted  in  the  Sudder- 
Pewanny  Adawlut. 

The  followinor  interrogatories  were  put  to  the  court  f)undii,  and 
answers   received  from  him. 

Questiofi  1st. — A  Hindoo  inhabitant  of  Bengal  died,  leaving  a 
daughter,  whose  husband  is  alive,  an  adopted  son  of  his  son  who  died 
before  him  ;  and  some  years  after  his  death  his  daughter  brought  forth 
a  male  child.  In  this  case,  according  to  the  law,  as  current  in  Bengal, 
Irill  his  inheritance  devolve  on  the  adopted  son  of  his  son,  or  on  his 
daughter's  son?  if  on  both,  what  are  their  respective  shares? 

Question  2nd.— A  Hindoo  widow,  having  obtained  her  husband  g 
sanction  to  adopt  a  son,  does  so  ten  years  after  his  death-  Is  tiic  adop- 
tion which  took  place  after  so  long  a  period  from  her  husband's  death 
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good  and  legal,   and  is   such  adopted   son  entitled  to  inherit  from  liis 
adopting  mother's  father-in-iaw  or  otherwise  ? 

Question  3rd. — ^The  grandfather,  by  whose  direction  and  consent 
the  widow  had  adopted  the  son,  after  such  adoption,  having  been  dis- 
pleased with  his  son's  widow,  made  out  a  deed  of  gift  in  favor  of  his 
son-in  law,  and  put  him  (the  donee)  into  possession  of  his  entire  land- 
ed property,  of  both  descriptions,  ancestral  and  self- acquired.  Is  the 
deed  of  gift  valid  in  such  case,  and  is  it  an  impediment  to  the  adopted 
son's  right  of  successioa  to  the  property  ? 

Question  4th. — Should  the  grandfather  have  executed  the  deed  of 
gift  in  favor  of  his  son-in-law  previously  to  the  adoption,  in  this  case 
will  his  property  devolve  on  the  adopted  son  or  not  ? 

Question  5th. — If  the  donor  executed  the  deed  of  gift  either  in  1221 
or  12SS  B.  S.,  and  antedated  it  to  1^18  B.  S.,  by  the  collusion  of  his 
son-in-law,  in  this  case,  will  the  deed  of  gift  be  held  null  and  void  by 
reason  of  such  fabe  entry,  or  will  it  be  considered  good  and  legal  not- 
withstanding ? 

Reply  1st. — If  a  Hindoo  of  Bengal  die,  leaving  a  daughter  who  is 
likely  to  have  male  issue,  and  an  adopted  son  of  his  son,  the  son  dying 
before  his  father,  and  a  few  years  after  that  the  daughter  bear  a  son, 
in  this  case  the  adopted  son  is  entitled  to  the  succession,  even  though 
the  daughter  and  her  son  are  living.  However,  a  discrepancy  exists 
in  this  point  between  the  text  of  Devala,  quoted  in  the  Dij/a-bhoga, 
and  that  of  Manu,  who  held  the  first  rank  among  legislators.  This 
opinion  is  delivered  agreeably  to  the  doctrine  of  Manu. 

Reply  2nd. — A  Hindoo  widow,  having  obtained  her  husband's  sanc- 
tion, may  adopt  a  son  after  ten  years  from  the  date  of  her  husband's 
death,  and  the  adoption  is  legal.  Such  adopted  son  is  entitled  to  inherit 
from  his  adopting  father's  father  ;  for  there  is  no  fixed  period  for  adopt- 
ing a   child   on  the  expiration  of  which  the  adoption  can    be  held  void. 

Reply  3rd. — Should  the  widow  of  the  son,  with  the  consent  of  her 
late  husband  and  his  father,  have  adopted  a  son,  and  subsequently 
should  the  father,  being  displeased  with  his  son's  widow,  have  given  his 
property  movable  and  immovable  to  his  son-in-law,  the  gift  must  be 
considered  illegal,  and  the  son-in-law  can  derive  no  right  thereby  to 
the  property  given. 
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y£ii/Aori/fe»:—^' What  has  been  given  by  men  agitated  with  fear, 
anger,  last,  grief,  or  the  pain  of  an  incurable  disease,  fee,  must  be 
considered  as  ungiven/'  The  passage  of  Narada  cited*  in  the  FivaU 
ddmava-setu^ 

Reply  4th. — Though  the  grandfather,  previously  to  the  adoption, 
haTe  executed  a  deed  of  gift  assigning  his  property  to  his  son-in-law, 
yet  the  adopted  son  had  acquired  a  prior  title  to  the  property,  the 
boy  ultimately  adopted  being  entitled  to  all  the  rights  of  a  pos- 
thumous son. 

Authorities.^^' Even  they  who  are  bom,  and  (yet)  unborn,  and^ 
they  who  exist  in  the  womb,  require  funds  for  subsistence ;  the  de- 
privation of  the  means  for  subsistence  is  reprehended/'  The  text  of 
Manu  quoted  in  the  Ddya-bhctga. 

Reply  5th.— Should  the  donor  in  1221  or  1222  B.  S.,  have  executed 
a  deed  of  gift  in  favour  of  his  son-in-law,  and  have  antedated  it  to  the 
year  1218  B.  S.  to  defraud  his  son's  adopted  son,  in  this  case  the  deed 
of  gift  must  be  held  null  and  void,  by  reason  of  its  containing  a  false 
entry.  This  Vyavasthi  is  in  conformity  to  Manu,  the  Daya-bhaga,. 
and  other  legal  authorities  as  current   in  Bengal. 

After  perusing  the  opinion,  the  Second  Judge  recorded  his  judg- 
ment to  the  following  effect — that  it  has  been  established  that  the 
adoption  of  the  boy  Ishwur-chunder  had  taken  place  in  the  month  of 
Aghan  1221  B.  S.,  two  months  before  the  filing  of  the  amended  de- 
fence, the  m^ition  of  a  deed  of  gift  in  which,  for  the  first  time,  could 
in  consequence,  only  be  looked  on  as  an  expedient  of  the  writer 
to  deprive  the  adopted  boy  of  his  rights,  and  satisfy  his  son-in-law, 
who  wished  to  retain  the  inheritance  for  the  son  of  whose  birtlr 
he  was  not  then  without  hope ;  that  it  had  been  moreover  established 
that  the  adoption  of  Ishwur-chunder  had  been  made  with  authority 
from  the  husband  previously  received,  and  with  the  consent  of  the 
father-in-law ;  that  a  delay  of  ten  years  before  such  authority  was 
acted  on  was  not  illegal,  as  had  been  proved  by  the  answer  (No  2)  of 
the  Court  pundit  ;  and  this  was  further  supported  by  the  fact,  that  the 
opinion  of  the  pundit  of  the  Provincial  Court,  given  in  ignorance  of 
the  existence  of  the  deed  of  gift,  was  exactly  to  the  same  effect ;  that 
although  another  opinion  of  that  pundU,  given  on  the  supposition  of> 
the  deed  of  gift  having  beea  made  out  previous  to  the  adoption 
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decUf ed  tbait  4<3cd  to  9fmftt  a  saperior  li^t,  jwt  Ik 
taoB  coaki  ikA  be  held  aopbable  is  the  pnesecis 
l^ion  <>f  the  prlorhr  cf  the  date  of  the  deed  of  sift 
to  be  a  mere  fraadoleat  drcaoiTentwa. 

The  vfavLe  e^^*^  vu  therefore  adj«id|red  to  bdoBg  u  tke  joopie: 
v>fl,  wfaject  to  the  neoesAvr  c^iadkioo  of  providue  iar  the  anftaie- 
naooe  cif  Sree-motee. 

The  cue  vas  next  brought  before  the  fifth  Jiidffe  H*.  B-  Martu) 
on  tb^  Ilnb  of  Jane^  vho  expressed  hb  entire  caoc^rr^iKsm  in  the 
above  opioion* 

Ja^^ment  of  the-  Court*  below  rereraed,  with  costs.  Date  the  19tl 
of  June  of  the  year  1S24.— S.  D.  A.  Rep-  Vol.  III.  pp.  367    to  37* 

Govm-BVLLVB,  courLkis±SY,  Tenus  JccGeasoTH-rBOfiArD 

MlTTEE  A3ED  OTHEBS,  DZFEXDA^rTS. 

II.  The  principal  question  raised  in  this  case  was,  whether  or  nos 
Oour-bullub  had  a  right  to  the  estate  of  ( the  penon  who  was  called  in 
the  arguments,  his  adopting  grandfather.  The  person  so  called  whether 
properly  or  otherwise)  was  Rajah  Raj-ballub.  He  had  an  onlr  childi  a 
son,  called  Moocund-bnilnb.  Moocand-bullub  married  Jor-monv  Dosn- 
by  whom  he  had  no  child.  Before  his  death  he  had  desired  Joy- 
mony  to  adopt  a  son.  Moocuiid-bullub  died  three  years  before  fats  father 
Rajah  Raj-bullub,  and  a  short  time  after  he  had  desired  his  wife  Joy- 
monee  to  adopt  a  son.  She  did  not  adopt  until  after  the  death  of  Bajili 
Raj-bulluby  her  husband's  father  It  was  said,  and  found  in  an  issue, 
that  Rajah  Raj-bullub,  having  heard  of  the  instructions  g^ren  by  Moo- 
cund-bullub  to  Joy-monee  to  adopt  a  son,  acquiesced  in  those  instruo 
tions.  On  the  2kh  of  March  1824,  Gour-bullub  (who  had  been  adopt- 
ed by  Joy-monee,  in  pursuance  of  instructions  given  to  her  for  thtt 
purpose  by  her  husband  (Moocund-bullub)  was  entitled  to  the  estate  of 
Moocund-bullub,    and  also  to  the  estate  of  Rajah  Raj-bullnb. 

The  defendants  were  nephews  (i.  e.  sons  of  the  sister)  of  Rajah 
Raj-bullub,  who  died  possessed  of  very  large  property.  They  were  the 
heirs  of  Rajah  Raj-bullub  and  would  have  been  entitled  to  his  [estate 
had  Gour-buUub  not  been  adopted. 

Raj-bullub  (the  father  of  Moocund-bullub)  survived  his  son  about 
three  years  and  died  in  the  Bengal  year  1^5,   He  did  not  leave  either    f 
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widow  or  child  surviving  him.  Joy-monee,  after  the  death  of  Raj-bullctb 
adopted  the  complainant  Oour-buhub,  in  pursuance  of  the  instructions 
which  she  had  received  from  her  husband,  Moocund-buUub  in  his 
life  time. 

In  the  course  of  the  proceedings,  as  some  importance  seemed  to 
have  been  attached  to  the  fact  of  Raj-buUub  having  confirmed  the  in- 
structions  which  had  been  given  by  Moocund-buUub  to  Joy-monee  re- 
lative to  the  adoption,  and  as  one  issue  was  to  try  whether  Gour-buliub 
had  been  adopted  as  Moocund-buUub's  son,  I  enquired  of  the  Court 
pundits  if  it  was  necessary  that,  at  the  time  when  Gour-buUub  was 
adopted,  it  should  have  been  declared,  at  whose  instance  the  adoption 
took  place — or  that  he  was  adopted  by  the  desire  of  Raj-bullub  or  of 
Moocund-bullub,  or  of  both  ?  T^)iq  pundits  answered,  that  it  was  perfectly 
tmnecessary,  because  nothing  but  the  desire  of  her  own  husband  could 
sanction  the  adoption  of  a  son  by  Joy-monee ;  that  without  the  sanction 
the  adoption  would  have  been  utterly  void;  and  that  with  it,  the  de- 
claration would  be  superfluous,  inasmuch  as  the  boy  must  necessarily 
be  adopted  as  the  son  of  the  adopting  widow's  late  husband,  and  that 
it  could  not  possibly  be  otherwise. 

Three  issues,  in  which  the  complainant  Oour-bidlub  was  ordered  to 
be  plaintiff,  where  directed  to  be  tried. 

Ist.  Whether  Joy-monee  (the  widow  of  Moocund-buUub)  had  autho*- 
rity  from  Moocund-bullub  to  adopt  a  son  ? 

2rd.  Whether  Joy-monee  (the  widow  of  Moocund-bullub)  did  adopt 
Gour-buIlub  as  the  son  of  Moocund-bullub  ? 

3rd.  Whether  Raj-buUub  ( the  father  of  Moocund-bullub)  did  au- 
thorise, and  assent  to,  the  adoption  of  a  son  by  Joy-monee  ? 

All  these  issues  were  found  in  the  affirmative,  or  in  favour  of  the 
plaintiff  Oour-buUub. 

The  question  of  Hindoo  law  then  arose,  viz.  whether  Gour-bullub, 
having  been  so  adopted,  became,  by  his  adoption,  entitled  to  the  estate 
of  Raj-bullub,  his  adopting  grandfather — for  it  was  admitted  that  he 
did,  by  his  adoption,  become  entitled  to  the  estate  of  Moocund-bullub, 
his  adopting  father. 

Upon  this  point,  the  two  pundits  of  the  Supreme  Court  differed  in 
opinion — one  holding   that  Gour-bullub  was  entitled  to  the  estate  of 
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Moocand-ballab  only,  the  other  holding  that  he  was  entitled  to  ibe 
estate  of  Moocand-ballub,  and  the  estate  of  Baj-buUub  also*  The  pw- 
dii  who  confined  the  right  of  Gour-buUab  to  the  estate  of  Moocond- 
buUab,  delivered  to  me  a  paper  (  of  which  the  following  is  a  copy  )  iit 
justification  of  his  opinion. 

''SANKHAand  LiKHiTA,  HARfrA,  Jaontatalkta,  VisHNir^  Naeadi 
and  Devala  are  the  seven  sages  that  have  ordained  that  t^^gwen  mm,  that 
is  an  adopted  son,  is  not  an  heir  to  kinsmen  but  that  he  is  such  only  to 
his  adopting  father ;  and  Manu,  Ooutama,  and  Boudhayana^  are  the  three 
sages  that  have  declared  that  he  is  heir  to  his  adopting  fath^  a$  well  ^ 
to  his  father's  kinamen.^^In  order  to  reconcile  these  contending  pass- 
ages^ the  authors  and  compilers  of  law  treatises  have  advanced,  that, 
where  such  texts  occur,  they  intend  an  adopted  son  of  transcemhni 
merits,  and  as  such  a  meritorious  son  cannot  be  found  in  the  present 
{Kali)  age,  the  author  of  the  Biya-bhiga  has  placed  him  among  those 
who  do  not   inherit   of  kinsmen. 

Hence  there  is  no  disagreement  between  Manu  and  Jimita-vdhana, 
the  author  of  that  treatise,  who,  in  the  begining  of  it,  says  that  he 
has  composed  the  work  for  the  information  of  such  as  lose  themselves 
in  contention,  from  not  understanding  the  texts  of  Manu  and  other 
sages,  and  thereby  makes  appear  the  superiority  of  Manu,  and  tiie 
utility  of  his  own  work  in  explaining  the  intent  and  meaning  of  Manu. 
Decisions  are  not  formed  solely  by  the  text  of  Manu,  because  with- 
out the  assistance  of  commentators  his  true  meaning  is  not  evident ; 
otherwise  why  a  sixth  portion  or  a  fifth  portion  of  the  share  of  a  law- 
fully begotten  son,  awarded  to  a  given  son,  is  not  held  legal,  but  only 
a  one-third  share  ordained  for  him  by  Devala  and  other  sages  ? 

It  will  here  be  observed  that  this  Pundit  has,  as  many  Pundits  be- 
fore him  have,  relied  upon  the  efficacy  of  transcendent  merits,  for  the 
purpose  of  reconciling  all  difierences  of  opinion;  but  as  he  himself 
has  informed  us,  that  these  '  transcendent  merity  are  not  to  be  found 
in  the  present  (Kali)  age,  he  has  started  another  topic  for  contro- 
versy. If,  as  is  acknowledged,  transcendent  merit  cannot  exist  in 
the  (Kali)  age,  it  is  not  easy  to  conceive  how  it  can  at  this  day  either 
create  differences,  or  reconcile  them.  At  all  events,  if  transcendent 
merit  be  necessary  to  the  inheritance  of  an  adopted  son,  and  if  timnscen- 
dent  merit  is  now  *  not  to  be  found,*  it  must  follow   that  the  adopted 
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son's  right  to  inherit,  is,  at  this  day,  absolutely  abolished.  To  this 
conclusion,  such  a  mode  as  that  which  our  Pundit  has  had  recourse 
to,  for  the  purpose  of  reconciling  differences^  must  obviously  lead ;  and 
a  denial  of  those  rights,  which  are  admitted  by  every  day's  practice 
to  exist,  and  which  the  Pundits  themselves  (except  in  special  instances) 
never  fail  to  acknowledge,  must  be   the  consequence* 

As  the  Supreme  Court  pundits  had  differed  in  opinion,  and  as  the 
case  was  of  much  importance  on  account  of  the  magnitude  of  the 
estate  contended  for,  and  on  account  of  the  precedent  which  it  was 
to  form,  I  determined  to  get  the  best  opinions  which  were  to  be  ob- 
tained. It  was  submitted  to  the  pundits  of  the  Sudder  Dewanny 
Adawbit,  put  as  the  case  of  A,  B,  and  C,  and  the  adopted  son.  They 
both  declared  that  a  son  adopted  by  C,  the  widow  of  B,  was,  accord- 
ing to  the  statement,  entitled  not  only  to  the  estate  of  B  but  to  the 
estate  of  A,  the  father  of  B. 

After  this,  Mr.  William  Hay  Macnaghten,  at  my  desire,  translated 
the  case  and  circulated  it  for  the  opinions  of  the  pundits  attached  to 
the  Courts  in  the  MoftissiL — They  are  all  printed  in  the  appendix. — 
In  the  statement  which  was  sent  to  the  pundits  of  these  Courts,  the 
name  Bam-krishna  was  substituted  for  Gour-buUub  ;  the  name  Ram- 
hurry  for  llaj-buUub;  the  name  Ram- tunnoo  for  Moocund-bullub ; 
and  the  name  Ilurry-pryah  for  Joy-monee. 

The  defendants  moved  for  a  new  trial  of  the  issue  ;  and  a  new  trial 
was  granted,  the  defendants  taking  the  order  upon  the  terms  of  paying 
within  a  certain  time,  the  costs  of  the  formal  trial  to  the  plaintiff. 
These  terms  were  not  complied  with,  and  the  cause  was  set  down  for 
further  directions.  On  the  14th  of  March  1824,  it  came  on  to  be 
heard.  The  defendants  did  not  appear;  and  the  complainant  Gour- 
bullub  was  declared  entitled  to  the  estates  of  Moocund-bullub  and  of 
Rajah  Raj-bullub,  and  the  defendants  decreed  to  account  with  him 
accordingly. 

No  doubt  existed  with  respect  to  the  right  of  Gour-buUub  ;  nor  was 
there  any  reason  to  suppose  that  a  8econ4  trial  could  have  produced 
a  result  different  from  the  first.— Cons.  H.  L.   pp,  151—166. 

Remarx.— The  above  case  was  translated  and  circulated  t(  the  ci- 
vil Courts  of  45  Zillahs,   and  to  the  provincial  Courts  of    Benares, 
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Bareily,  Calcutta,  Moorshedabad,  Patna,  and  Dacca ;  and  the  Pundits 
of  those  Courts  wrote  and  delivered  51  Vyavasthds  or  law  opinions. 
Only  in  five  of  those  opinions  the  adopted  son^  whose  name  waa  men- 
tioned to  be  Ram-krishna  instead  of  Grour-baUub,  was  declared  not  to 
have  a  right  to  inherit  the  estate  of  his  adopting  grandfather,  but  only 
to  the  estate  of  his  adopting  father.* — And  in  one  of  these  five  Vya- 
vasthds the  reconciliation  and  doctrine  of  the  Dattaka-chandriki,  {vide 
post.  p.  955,)  were  adhered  to,  and,  on  the  ground  of  the  dattaka 
son  in  the  present  (Kali)  age  not  being  endued  wit^  transcendent 
qualities,  the  dattaka  son  Gour-bullub  was  declared  not  entitled  to  the 
estate  of  a  bandhu.  In  the  four  other  Vyavasthds^  the  doctrine  of 
Dbvala  and  the  rest,  as  quoted  in  the  Daga-bhaga  and  other  works, 
being  followed,  the  adopted  son  was  declared  entitled  only  to  his  adop- 
tive father's  estate,*  and  not  to  that  of  his  adoptive  grandfather  and 
the  rest. — In  all  the  remaining  46  Vyavasth&s  the  adopted  son  was 
declared  entitled  also  to  the  estate  of  his  adoptive  grandfather ;  and 
all  of  these  Vyavastha  were  founded  principally  on  the  text  of  Manu, 
and  in  some  the  commentary  of  KuUika  Bhatla  was  respectfully  quo- 
ted for  authority  (Ftrfc  Cons.  H.  L.  Appendix  pp.  XVllI— LVII ) 
The  Court,  according  to  the  latter  doctrine,  passed  a  decree  recogni- 
sing the  adopted  son's  heritable  right  to  the  estate  of  his  adopting 
grandfather ;  and  the  decision  is  quite  consistent  with  the  law  and 
usage  of  the  present  age. —  Vide  supera^  pp.  956 — 958. 

Whether  a  dattaka  son  is  entitled  to  inherit 

FROM  a  bandhu  ? 

There  are  texts  which  declare  that  a  dattaka  son  is  entitled  to 
inherit  from  bandhus  (cognates  and  agnates,)  there  are  also  texts 
which  deny  his  heritable  right  to  such  estate.     They  are  as    follows : — 

•  In  the  above  doctrine  as  well  as  in  the  texts  cited  in  the  D^yahhiga,  the  dattaka 
son  being  declared  entitled  to  the  estate  of  his  adoptive  father  only,  it  does  not  follow  that 
he  is  not  entitled  to  the  estate  of  his  paternAl  grandfather.  On  the  contrary,  the  legal 
bignification  of  the  term 'son' being  the  male  issue  as  far  as  the  great-grandson,  fSee 
«»/«,  p.  23,)  it  seems  to  be  consistent  with  the  Uw  that  the  adopted  son,  being  entitled 
lo  the  estate  of  bis  adopting  father,  is  also  entitled  to  the  estate  of  his  adopting  grand- 
father  and  great-grandfather  ;  consequently,  the  declaration,— that  the  dattaka  sob  is 
entitled  to  the  estate  of  his  adoptive  father,  and  not  to  that  of  his  adoptive  grandfather, 
—does  not  appear  to  be  quite  proper,  consistently  with  above  doctrine  and  texts  ;  but  it 
would  have  been  so,  had  it  been  dechiretl  that  the  male  issue,  signified  by  the  term  son,  arc 
entitled  to  the  estate  of  a  deceased  proprietor. 
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^  Of  the  twelve  sons  of  men,  whom  Minu,  spnuig  from  the  Setf- 
Bti8lent»  has  named,  six  are  kinsmen  and  Iieirs ;  six  not  heirs,  but 
kinsmen. — The  son  begotten  by  a  man  himself^  the  son  of  the  wife^ 
the  son  giren,  the  son  made,  a  son  oi  concealed  birth^  and  a  son  re- 
jected, are  the  kinsmen  and  heirs. — The  soa  of  an  unmarried  daught- 
er,  the  son  of  a  pregnant  bride,  the  son  bought^  the  son  of  a  twice 
married  woman,  the  son  seif-given,  and  the  son  by  a  Shidrd,  are  the  six 
kinsmen,  but  not  heirs.** — Manv.  See  D.  Ch.  Sect  V.  §  11. 

BouoHAYANA  • — He  pronouuces  the  real  legitimate  son,  the  son  of 
an  appointed  daughter,  the  wife^s  son,  the  sons  given  and  made, 
the  son  of  concealed  origin,  and  the  deserted  son  also,  participators 
in  the  estate, — the  son  of  an  unmarried  daughter,  the  son  receiyed 
with  a  pregnant  bride,  the  son  bought,  the  son  of  a  twice  married 
woman,  also  the  son  self-given,  and  the  Nishida^  or  son  of  a  Sfddri, 
he  pronounces  partakers  of  the  family. — D.  Ch.  Sect.  V.  §  12. 

The  son  begotten  by  a  man  himself  tii  lawful  wedloek,  the  son  of 
the  wife  begotten  by  an  appointed  kinsfnan^  a  son  given,  a  son  made  by 
adoption,  a  son  of  concealed  birth,  and  one  rejected  by  his  natural 
parents,  a^e  sons  who  inherit  property.— -The  son  of  an  unmarried  girl, 
the  son  of  a  pregnant  bride,  a  son  by  a  twice  married  woman,  the  son 
of  an  appointed  daughter,  a  son  self-given,  and  a  son  bought,  claim 
the  family  of  their  adoptive  fathers,  and  a  fourth  part*  of  tie  paternal 
estate^  if  there  be  no  son  begotten  in  lawful  wedlock,  nor  other  supe- 
rior claimant. — Goutama.  See  Coleb.  Dig.  Vol.  III.  p.  150. 

The  son  begotten  by  a  man  himaelf  in  lawful  wedlock,  the  son  begot- 
ten on  his  wife  by  a  kinsman,  a  son  given  by  Aur  natural  parents,  a 
flon  made  by  adopOan^  a  son  of  conoealed  birth,  and  a  son  rejected, 
take  shares  of  the  heritage. — The  son  of  an  unmarried  girl,  the  son  of 
a  pregnant  bride,  a  son  bought,  a  son  by  a  twice  married  woman,  a  son 
aelf-given,  and  a  son  by  a  SAddra,  are  six  sons  who  axe  contemptible 
as  dust.—Kdiikd^purdna.  See  Coleb.  Dig.  Vol.  III.  p.  156. 

"  Sons  are  pronounced,  by  intelligent  saints,  to  be  twelve  :  of  these, 
six  are  kinsmen,  and  heirs;  and  six  kinsmen.  Tliose  versed  in  the 
distinctions  of  class,  declare,  that  the  first,  is  the  one  begotten  by  the 
man  himself;  the  second,  the  son  of  the   wife;  the  third,  the  son  of 

•    See  the  Notea  ftt  pa^BS  909^^10. 
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the  appointed  daughter;  the  fourth,  the  sod  of  the  twice  married 
woman  ;  the  son  of  the  nnmarried  daughter,  is  considered  the  fifth ; 
and  the  (sixth,)  the  son  secretly  bom  in  the  man's  house.  These  six 
present  funeral  oblations. — The  son  deserted,  and  the  one  received  with 
a  pregnant  bride,  the  son  given^  and  the  son  made,  and  fifthly,  the 
^  son   purchased,   and   the  son  presented  by  himself;  these  six,  whose 

filial  relation   proceeds   from  an  overt  act  of  acceptance,  are  kinsmeo, 
but  not  heirs.     Yama.— D.  Ch.  Sect.  V.  §  8. 

The  real  legitimate  son  ;  the  son  of  the  wife,  by  appointment ;  the  son 
of  an  appointed  daughter ;  tlie  son  of  an  unmarried  daughter ;  the  son 
received  with  a  pregnant  bride ;  the  sou  of  hidden  origin  ;  the  son 
of  a  twice  married  woman  ;  the  deserted  son  ;  the  son  given  ;  the  son 
purchased;  the  son  made  also  ;  and  the  one  given  by  himself;  these 
are  declared  to  be  the  twelve  descriptions  of  sons.  Of  these,  six  are 
heirs  to  kinsmen,  and  six  not  heirs  to  kinsmen. — Each,  according  to  prio- 
rity in  order,  is  considered  as  superior  ;  and  the  last  successively  as 
inferior.  On-the  death  of  the  father,  according  to  their  order^  they 
succeed  to  his  estate.  On  defect  of  each  preceeding  more  worthy, 
let  the  next  less  wortliy  son  obtain  the  estate.'' — Narada  D.  Ch. 
Sect.  V.  §  4. 

"  A  son  rejected  by  his  father  or  mother,  the  son  of  a  pregnant 
bride,  a  son  given  by  his  natural  parents,  a  son  bought,  a  son  by  a 
Shudrd,  and  a  son  self-given ;  these  six  sons  are  not  heirs  to  colla- 
terals, nor  to  their  own  father  jointly  with  other  sons, — There  is  an 
alternative  in  respect  of  partition  among  those  who  are  heirs  ;  the  son 
begotten  in  lawful  wedlock,  the  son  of  a  wife  begotten  by  a  kinsman 
the  son  of  an  appointed  daughter,  the  son  by  a  woman  twice  married 
the  son  of  a  young  woman  unmarried,  and  a  son  of  concealed  birth 
are  six  kinsmen  and  heirs,  who  belong  to  the  same  race  with  their  fa- 
thers and  paternal  grandfathers,  who  jointly  inherit  the  estate,  and 
ofier  funeral  cakes,  and  who  claim  affinity  with  Sapindas. — SANXHi 
and  LiKHiTA.     See.  Coleb.  Dig.  Vol.  Ill,  pp.  151.  152. 

"  The  son  begotten  by  the  man  himself,  the  son  of  the  wife,  the  son 

of  the  twice  married  woman,  the  son  of  the  appointed   daughter,  and 

the  son  of  hidden  origin,  are  kinsmen  and  heirs. — The  son    given,  and 

•^  the  son  purchased,  the  son  deserted,  the  son  received  with    a  pregnant 
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bride,  the  son  self-given,  and  the  son  any  how  obtained,  are   heirs,  but  J 

not  kinsmen/'— HAafTA.     D.   Ch.  Sect.  V.  §  10.     See  Coleb.    Dig.  -* 

VoJ.  III.  p.  152.  J^i 


Devala,  having  recited  the  real  legitimate  son,  the  son  of  an  ap. 
pointed  daughter,  the  wife's  son,  the  son  of  an  unmarried  woman,  the 
son  of  secret  origin,  the  deserted  son,  the  son  received  with  a  preg- 
nant bride,  the  son  of  a  twice  married  woman,  the  son  given,  the  son 
self-given,  the  son  made,  the  son  purchased,  adds  :  ^'  These  twelve  arc 
pronounced  sons,  for  the  sake  of  issue  \  some  are  sprung  from  him- 
self; some  from  another  also ;  some  acquired  by  (an  overt  act  of  adop- 
tion : )  and  others  filially  related  independent  thereof.  Of  these,  the 
first  six  are  kinsmen  and  heirs  (to  collaterals,)  the  rest  are  so  merely 
to  the  father.— rt(fe  D.  Ch.  Sect.  \.  §  15. 

tn  the  text  of  Manu,  Boudhayana,  and  Kdliia'purdna,  cited^  the 
datlaka  son  is  declared  to  be  a  kinsman  as  well  as  an  heir ;  whereas  in 
the  texts  of  Yama  and  the  rest  he  is  declared  only  to  be  a  kinsman. 
Although  it  may  appear  on  a  cursory  view  that  the  purport  of  the 
texts  of  Yama  and  the  rest  is  contradictory  to  that  of  Manu,  (and,  as 
such,  they  are  not  to  be  respected,  for  it  is  said  by  Vriuaspati  that — 
*  Manu  held  the  first  rank  among  legislators,  because  he  had  expressed  in 
his  code  the  whole  sense  of  the  Veda  ;  that  no  code  was  approved, which 
contradicted  Manu,')  yet  such  is  not  really  the  case,  and  the  apprehen- 
sion of  such  seeming  contradiction  too  has  been  reconciled  by  the  Digest 
writers. — The  reconciliation,  however,   has  been   made  in  two  ways. 

P  I.     One   of  which   is, — that   the   author   of   the 

Dattaka-chandrikd  decided  that  the  dattaka  son 
is  entitled  or  not  entitled  to  inherit  from  a  bandhu  according  as  he  is 
endued  or  not  endued  with  good  qualities,  thus :  ^  The  doctrine  of 
one  holy  saint,  that  the  son  given  is  an  heir  to  kinsmen, — and  that  of 
another  that  he  is  not  such  heir, — are  to  be  reconciled  by  referring  to 
the  distinction  of  being  endued  with  good  qualities,  or  otherwise.  By 
reason  of  succeeding  to  the  estate  of  sapinda  kinsmen,  as  well  as  to  that 
of  the  father,  he  is  (argued  by  the  one  to  be)  heir  to  kinsmen  :  and  on 
account  of  the  particle  *  only'  in  the  phrase  '  of  the  father  only,'  (oc- 
curring, in  the  passage  subjoined,)  from  inheriting  merely  of  the  fa- 
ther, he  is  (argued  by  the  other,  not  to  be)  such  heir.  '*  Of  these,  the 
first  six  are  heirs  to  kinsmen  :  thei  other  six  of  the  father  only/'    And 
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tlius  (the  objection  of)  variation,  from  the  son  given  being  enumerated 
higher  and  lower  in  the  order  of  inheritance,  and  bo  forth,  by  different 
holy  saints  respectively,  is  obviated,  by  the  distinction  as  to  his  quali- 
ties, good  and  bad/'— D.  Ch.  Sect.  V.  §  22,  23. 

Aocording  to  the  above  doctrine^  a  dattaka  son  not 
endued  with  good  qualities  is  entitled  to  inherit  only 
from  his  father,  and  not  from  a  bandhu. 

The  doctrine  of  Jimita^vihana  also  is  almost  the  same,  inasmudi 
as,  considering  that  a  dattaka  son  endued  with  good  qualities  is  rare 
in  the  present  {kali)  age,  he,  after  quoting  the  text  of  Devala,  has  laid 
down  that  the  dattaka  and  the  rest  of  the  sons  inherit  only  from  their 
father  :  thus  :  *  The  true  legitimate  son  and  the  rest,  to  the  number 
of  six,  are  not  only  heirs  of  their  father,  but  also  heirs  of  kinsmen ;  that 
is,  of  aapindas  and  other  relations.  The  others  are  successors  of  their 
(adoptive)  father,  but  not  heirs  of  collateral  relations  {sapindas,  &c.'^ 
— SeeColeb.  Dd.  bhd.  p.  155. 

The  author  of  the  yivdda-bangdrnava  says  also  the  same  thing, 
vis*  '^  A  question  here  occurs  for  discussion :  can  a  son  given  be 
heir  to  a  kinsman,  or  not  ?  On  this  point  some  lawyers  affirm,  thai 
the  right  of  the  son  given  to  inherit  from  a  kinsman,  which  is  men- 
tioned  by  Manit  and  Boudhavana,  and  his  superior  rank,  as  declared 
by  GouTAMA,  Vrihaspati,  and  Kdlikd-purdna,  must  be  considered  as  re- 
lating to  a  son  given,  who  is  endued  with  transcendent  good  qualities ; 
for  the  expressions  used  in  the  text  of  Vrihaspati,  '  pure  by  class,  and 
irreproachable  by  their  conduct,^  denote  transcendent  qualities :  pure 
signifies  '  absolved  from  all  guilt ;' — by  acts  of  religion,  by  alms,  by 
study  of  scripture,  and  by  sacrifices,  men  become  pure,  or  are  absolved 
from  all  guilt.  A  text  of  Manit  (viz.  '  Of  the  man  to  whom  a  son  has 
been  given,  adorned  with  every  quality,*  that  son  shall  take  the  heri- 
tage, though  brought  from  a  different  family^  shows  that  a  son  given 
being  endued  with  every  virtue,  shall  take  the  heritage. — Coleb.  Dig. 
Vol.  III.  p.  270. 

II.  The  other  reconciliation  has  been  made  by  KuUika  Bhatta,  in  his 
commentary  on  the  texts  of  Manu,  already  cited,  thus:  ^'  Among  the 
twelve  sons,  who  are  spoken  of  by  Man0,  the  son  of  Brahma,  the  first  six 
are  kinsmen  and  heirs  to  the  relations  of  the  same  race  {gotra ;)  conse- 

#  *'  With  etery  qaaIity"-K)IaflB,  fcieiicei  and  obierraaoo  of  dtttiok— D.  Oh.  Seet  V.  1 20. 
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qtlently,  as  kinsmen^  they  offer  obUtion^ctkes^  water^  and  so  forth  to 
sqpmdas,*  and  umanodakoB,^  and,  in  default  of  the  nearer  (heir^)  they 
succeed  to  the  heritage  of  the  relations  of  the  same  race|(  jro/rat)--for  it 
will  be  declared  that  the  twelve  descriptions  of  sods,  without  any  excep- 
tion, inherit  the  estate  of  their  father.  The  last  six  do  not  take  the 
heritage  of  their  relations  of  the  same  raoe  but  become  kinsmen,  and 
as  such  they  perform  the  duties  of  kinsmen,  that  is,  offer  the  libation 
of  water  and  so  forth. {--Commentrary  on  Mantt,  Ch.  IX.  V.  158. 

Vigydueshwara  has  laid  down  almost  the  same  doctrine.  Thus : 
*'  Man0,  having  premised  two  sets  of  six  sons,  declares  the  first  ux  to 
be  heirs  and  kinsmen ;  and  the  last  to  be  not  heirs,  ^but  kinsmen : 
*  The  true  legitimate  issue,  the  son  of  a  wife^  a  son  given,  and  one 
made  by  adoption,  a  son  of  oonoealed  origin,  and  one  rqected  (by  his 
parents,)  are  the  six  heirs  and  kinsmen.  The  son  of  an  unmarried 
woman,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a  twice 
married  woman,  a  son  self-given,  and  a  son  by  a  skddri  woman,  are 
six  not  heirs  but  kinsmen.' — That  must  be  expounded  as  signifying  that 
the  first  six  may  take  the  heritage  of  their  father's  collateral  kinsmen 
(sapi$uku  and  8am6nodaka9  \)  if  there  be  no  nearer  heir,  but  not  so 
the  last  m.—Mit&kahari,  Ch.  I.  Sect.  11.  §  30^   31,  p.  817. 

Respected  and  adopted  by  many  authors,  this  reconciliation  is  the 
prevalent  one,  as  being  applicable  to  the  present  age  2  the  other,  made 
as  it  is  by  distinction  of  the  datiaka  son*s  being  endued  or  not  endued 
with  qualities,  is  at  present  quite  useless,  a  datiaka  son  endued  with 
good  qualities  being  rare  in  the  Kali  age.    Consequently, — 

*  See  ante,  pp.  808—807.  t  S«e  anie,  p.  667. 

X  The  above  commentary  is  quoted  from  the  Institates  of  Mahu,  published  tinder  the 
authority  of  the  Committee  of  Public  Instmotion. — Although  thi  tmdAog  of  the  com- 
mentaff  on  the  above  text  of  Maku  as  quoted  in  the  VMda  thM^mawi,  and  trans- 
lated by  Mr.  Colebrooke,  is  somewhat  different  from  that  of  the  coihmentary  in  qaeatlOfi, 
yet  both  are  of  the  same  purport  and  result.— The  reading  of  the  lattef  commentary  is 
as  follows:  "  Makxt,  sprudg  from  the  self-ezistetit  Brahmi^,  and  fhrst  of  the  fourteen 
Mavus:  among  those  twelve  sons  of  men  whom  he  has  named,  the  first  six  are  pro- 
nounced as  kinsmen  and  heirs  to  collaterals:  the  remit  is,  that,  as  kinsmen,  they  olTer 
the  funeral  cakes  and  water  to  sitpmdas  and  saiMtnoddkaM ;  as  heirs,  they  succeed  to  the 
heritage  of  their  collateral  reUdons  ofl  fidlure  of  male  issue,  as  well  as  to  the  estate  of 
their  own  father.  The  last  six  may  not  take  the  heritage  of  any  except  their  dwtt  iktW; 
but  they  participate  in  his  wealth,  fbf  it  is  declared  generally  without  any  except  iOli|  that 
sons  inherit  the  esUte  of  their  &ther.*'~Coieb.  Dig.  YoL  III.  p.  149. 
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633.     The  dattaka  or  given  son  is   entitled   to 
inherit  from  a  relation  of  the  same  gotra  ♦  or  in 

direct  male  line,   but  not  from  a  congnate  or  relation   of  a 

different  gotra.*. 

The  commentator  on  the  Dattaka^handrika  has,  in 
.  ^         his  Synopsis,  exclusively  adopted  the  above  mention- 

ed doctrine  of  KtMka  Bhatta.  Thas:  '' As  a 
dailaka  son  is  entitled  to  inherit  from  his  (adoptive)  father,  so  is  he 
entitled  to  the  property  of  his  maternal  grandfather  and  the  other 
bandhus  or  cop^nates :  this  is  according  to  the  doctrine  of  the  Dattaka- 
ckandriki.f  But  (although)  many  of  the  sages  have  included  the 
dattaka  son  amonf^st  the  last  six  sons,  yet  MAnu,  who  held  the  first 
rank  amongst  legislators,  having  included  him  among  the  first  six,  the 
compilers  of  the  Digests  have  come  to  this  decision  that  a  daitaka  son 
is  entitled  to  inherit  from  those  bandhus  who  belong  to  the  gotra  or 
race  to  which  his  adoptive  father  belonged,  he  shall  not  be  entitled  to 
the  property  of  the  bandhus  of  a  different  race,  (such  as)  the  maternal 
grandfather  and  the  rest.  This  decision  has  reconciled  all  the  texts 
and  received  corroboration  by  the  Courts  of  justice.  Those  legislators 
who  declared  the  dattaka  son  not  entitled  to  the  property  of  bandhus^ 
must  have  meant  the  bandhus  of  a  different  gotra  or  race,  that  is,  the 
maternal  grandfather  and  the  like.  And  the  other  legislators,  who  re- 
cognised the  dattaka  son  to  be  entitled  to  the  property  of  bandhus^ 
must  have  meant  them  to  be  such  bandhus^  as  are  of  the  same  gotra^ 
(viz.)  the  paternal  grandfather,  brother,  and  the  rest.  For  authority 
hereof,  see  Manu  (Sanscrit,)  page  14,  verse  158.^^ J 

*  See  the  uecond  at  page  657. 

t  By  a  dioMidui  son,  entitiled  to  inherit  from  a  hanShu^  is,  however,  meant,  in  the 
l)iUta)iarehamdr%ki^  that  son  who  may  be  endued  with  good  qualities!  inasmuch  as  the 
commentator  for  his  authority  refers  to  line  20,  pag;e  SO  of  the  Sanscrit  Daltaka-ckandriktC, 
published  by  himself,  but  this  line,  ( the  translation  whereof—'  Therefore,  by  the  same 
reUtionship  of  brother,  and  so  forth,  in  virtue  of  which  the  real  legitimate  son  should 
succeed  to  the  estate  of  a  brother  or  other  kinsmen,  where  such  son  may  not  exist, 
the  adopted  son  takes  the  whole  estate  even*) — is  the  consequiential  clause  of  the  lines 
18  and  19  just  above  it,  wherein  the  title  and  non-title  of  a  dattaka  son  is  recognised,  in 
skcoordance  with  his  being  endued  with  good  or  bad  qualities.  See  D.  Ch.  Sect,  V.  §  22,23, 
and  an/e,  p.  1090. 

*  By  this  he  alludes  to  the  interpretation,  reconciliation,  and  determiaatioa  by  KuUika- 
JBhatla  already  noticed. 
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Sir  William  Macnaghten  lays   down   the  same,   by   saying :  '* An- 
other point,  which   has   been  the   subject  of  much   discussion  is,  as 
to  whether  an  adopted  son  by  the  daitaka  form   succeeds  collaterally 
as  well  as  lineally  ;  but  this  may  now  be  fairly  said  to  be  set  at  rest, 
and  decided  in  the  affirmative.    It   is   true  that  Jifn4ta^v&hana  in  the 
D&ya-ihigay  has  contended  that  the  son  adopted  in   the  dattaka  form 
cannot  succeed  to  the  property  of  his  adopting  father's  relations ;  but 
the  doctrine,  being  in  opposition  to  the  text  of  Manu,  cannot  be   hekl 
entitled  to  any  weight.     It  should  be  observed,   however,   that   a  son 
so  adopted  has  no  legal  claim  to  the  property  of  a  bandhu  or  cognate 
relation  :  for  instance,  if  a  woman,  on  whom  her  father's  estate  had 
devolved,  adopt  a  son  with  the  permission  of  her  husband,   the  son  so 
adopted  will  not  be  entitled  to  such  estate,  on   his   adopting  mother's 
death.     It  will  go  to  her  father's  brother's   son,   in   default  of  nearer 
heirs.    This  point  was  determined  in  a  case   recently   decided  by   the 
Court  of  Sudder  Dewanny  Adawlut.*     It   is  not  quite   evident  why  a 
daughter's  adopted  son  should  be  excluded  from  inheriting  the   estate 
of  his  adopting  mother's  father,  while  a  son's   adopted   son's  right   of 
succeeding  collaterally  has  been  acknowledged,  inasmuch  as  the  mater- 
nal  grandfather  is  enumerated  among  the  kindred   by   all   the    Hindu 
legislators ;  but  the  reason  is,  that  the  party  adopted  in  the  latter  case 
becomes  the  son  of  a  person  whose  lineage  is  distinct  from  that  of  the 
maternal  grandfather.— Macn.  H.  L-  Vol.  I.   p.  78. 

The  reason  assigned  by  Sir  W.  Macnaghten  is  not  the  only  one,  but 
there  are  many  reasons  for  an  adopted  son's  not  having  legal  claims  to  in- 
herit from  the  adoptive  mother's  father ;  some  of  which  are  as  follows : — 

1 .  '  By  a  man  destitute  of  a  son  only,  must  a  substitute  for  the  same 
always  be  adopted :  with  some  one  resource,  for  the  sake  of  the  funeral 
cake,  water,  and  solemn  rites."  (Atei.) — "  By  a  man  destitute  of  a 
son.*']  Prom  the  masculine  gender  being  here  used,  it  follows  that  a 
woman  is  incompetent  (to  adopt.)  Accordingly  Yashishtha  ordains  : 
''  let  not  a  woman  either  give  or  receive  a  son  in  adoption,  unless  with 
the  assent  of  her  husband."—!).  Mim.  Sect.  I.  5  15- 

2.  *'  Nor  let  a  woman  accept  a  son  (without  the  assent  of  her  hus- 
band.")— If  a  son  be  accepted  by  a  wife  without  the  assent  of  her  hus- 
band, her  property  in  that  child  is  valid,  but  not  his   performance  of 

•  That  18^  Qanga  Mya  versus  KUhen-kishore  and  others.— S.  D.  A.  R.,  Vol.  III. 
p.  126,  see  ante,  pp.  169,  161. 
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filial  duties :  he  can  neither  posses  the  heritage,  nor  oflPer  the  $hrdddha 
or  the  like ;  for  it  is  shown  that  the  adoption  of  a  sou  is  the  act  of  the 
man ;  in  no  code  of  law  is  it  found  that  adoption  can  be  the  act  of  the 
woman.— Coleb.  Dig.  Vol-  III.  p.  244. 

8.  It  should  not  be  argued,  that  one  who  has  no  wife,  being  conse- 
quently excluded  from  the  order  of  the  householder,  cannot  properly 
adopt  a  son,  this  being  an  act  mentioned  when  treating  of  the  order 
of  a  housekeeper  or  married  man.  There  is  no  argument  to  support 
such  an  induction.  And  it  is  recorded,  that  Vtasa.  and  others,  who 
had  contracted  no  marriages,  nerertheless  obtained  sons,  namely 
SuKA-DiTA  and  others.  He  who  happens  to  have  no  wife,  (whether  he 
have  contracted  no  marriage,  or  his  wife  have  died,  or  have  been  for- 
saken by  him,)  either  has  not  completed  the  ceremonies  or  belongs  to 
no  order;  but  it  is  contrary  to  common  sense  that,  although  the  form 
of  adopting  a  son  given  have  been  observed,  the  adoption  should  be 
void.— Coleb.  Dig,  Vol.  III.  pp.  268,  258. 

5.  Males  only  need  sons  to  relieve  them  firom  the  debt  due  to  an- 
cestors.—/Me/,  p.  258. 

6.  And  it  is  recorded  in  the  Mahd-bhdrafa  and  other  works,  that 
Jaratkara,  Risfii,  and  other  males,  have  taken  wives  for  the  sake  of 
obtaining  male  issue,  but  it  is  no  where  said  that  a  woman  has  taken 
a  husband  for  that  purpose. — Ibid,  p.  53. 

7.  Accordingly^  in  the  double  set  of  oblations,  it  is  indispensably 
necessary  that  the  son  should  perform  the  shriddha  for  the  paternal  line 
not  for  the  line  of  his  maternal  grandfather :  but  it  is  simply  reprehen- 
sible in  one  who  performs  the  ahraddka  for  the  paternal  ancestors,  not 
to  perform  it  also  for  the  maternal  grandfather  and  his  progenitors. 
Consequently,  since  the  shrdddha  may  be  performed  without  noticing  the 
maternal  grandfather's  line  in  a  subordinate  double  set  of  oblations,  and 
the  like,  the  shr&ddha  for  the  maternal  ancestors  is  not  requisite  to  the 
completion  of  the  obsequies  performed  in  the  dark  fortnight  of  A  swina. 
This  observation  of  Raghu-nandana  and  others  is  accurate. — Ibid,  p.  253. 

8.  The  better  reason,  therefore,  perhaps  is  that  the  necessity  of  a 
son  to  celebrate  the  funeral  rites  regards  the  man,  rather  than  the 
woman,  who  depends  less  for  redemption  upon  such  means,  so  that 
whenever  a  woman,  duly  authorised,  adopts,  it  is  on  her  husband's 
account,  and  for  his  sake,  not  her  own. — Str.  H.  L.  VoL  I.  p.  67. 
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Ltgai  opinion  delivered  in,   and  admitted  by,  the  Sudder  Dewanny 

Adawluty  and  approved  of  by  Sir  fFiUiam 

macnagkten, 

Q.  A  person  named  Sheo-naath,  an  inhabitant  of  Bengal  and  pro* 
prietor  of  half  an  ancestrat  landed  estate,  died  in  the  year  1204  B.  S., 
leaving  a  pregnant  widow  l)y  name  Bliugo^vutty,  and  an  uterine  bro« 
tber  named  Gobind-prosaud ;  in  the  same  year  his  widow  brouglit  fortb 
a  daugliter,  who  was  named  Gunga-mya*  The  widow  died  in  1207 
B.  S.^  Ounga-mya,  in  tlie  year  1S17  B.  S.,  was  married  ^o  a  persou 
called  Ram-lceshob  Dutt.  Gobind-prosaud^  the  original  proprietor's 
brotlier,  died  in  the-year  1218  B.  S.,  leaving  Kishen-kishore  a  son, 
and  Doya-myee  a  daughter.  In  tlie  year  1226  B.  S.,  Bam-keshpb 
Dutt,  the  husband  of  Gunga-mya^  died  childless.  Whetlier,  on  the 
death  of  the  original  proprietor,  was  his  widow  Bhugo-vutty,  or  his  bro- 
ther Gobind-prosaud,  entitled  to  inherit  his  estate  ?  If  the  widow  was 
the  proper  heir,  whether  was  Gobind-prosaud  or  her  daughter  Gunga- 
niya  entitled  to  inherit  the  estate  on  her  death  ?  If  the  daughter  was 
the  proper  heir,  and  if  she  by  consent  of  her  husband  adopted  a  son, 
was  such  adopted  son  entitled,  to  inherit  the  estate  on  her  death  ;  and 
if  be  was  not,  who  was  the  proper  heir  on  whom  the  estate  should  de«- 
volve  after  the  death  of  Gunga-mya  ? 

R.     On  the  death  of  Sheo<nauth,  his  property  belon&r- 
Ancestral  proper-         j       -    .   ,  '  r     r      ^  & 

fcy  which  had   de-     cd,  of  right,  to  his   widow  Bhugo-vutty,  and  not   to 

Im  wiU^no*  archer     ^^^  brother  Gobind-prosaud  j  for  the  estate  of  him  who 

XV*^n,*but*'to     "^'^^  ^^^'^^"^  ^"^  ^^^'^^  •*^^''  ^^'^^  *^  *  S'^^*  grandson, 
the  heirs  of  her  fa-     devolves  by  the   law   of  inheritance    on  his   widow. 

On  the  death  of  Bhugo-vutty,  the  estate   which   she 

had  inherited  from  her  husband  should  devolve  on  her  daughter,  who 

was  unmarried  at  the  time  of  her  husband's  death,   and  not  on   the 

brother  of  Sheo-nauth  5  for,  by  the  law  of  inheritance,   of  the   three 

descriptions  of  daughters,  that  is,  the  unmarried  daughter,   she    whose 

husband  is  iiviug,  and  of  whom  there  is  probability  of  a  son   being 

born,  and  the  daughter  who  has  borne  a  son,  the   first  mentioned  has 

the  best  title  to  the  succession,  in  default  of  other  preferable  heirs  - 

but  the  son  adopted  by  Gunga-mya,  by  the  consent  of  hen  husband, 

has  no  title  to  the  estate  to  which  ahe  had  succeeded,  because,  accord* 

ing  to  the  Diya-bhiga^  an  adopted  son  has  no  legal  daim   to  the  pro* 

121 
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per^  of  a  iandhu  or  cognate ;  and  according  to  the  interpretatipu  of 
the  text  of  Manu,  which  admits  adopted  8oug  to  the  right  of  succes- 
sion collaterally,  the  meaning  ia^  aucce^on  to  the  property  of  per- 
sons belonging  to  the  same  family  as  the  adopting  father^  as  fully  ap- 
pear^  from  the  Manwartha  Mt^kUvalt,  compiled  by  KuUik^  BAatta, 
and  other  authorities.  On  the  death  of  Gnnga-mya,  therefore^  the 
estate  left  by  her  father,  to  which  she  had  succeeded  on  the  death  of 
he?  mother,  and  her  right  to  which  was  limited  to  a  life-interest, 
should  devolve  on  Kishen-kishore,  the  brother's  son  of  her  husband> 
because  when  an  estate  devolves  oq  a  childless  widow,  who  is  held  to 
be  half  the  body  of  her  husband>  it  reverts  at  her  death  to  the  heirs 
of  her  husband.  So  au  estate  which  had  devolved  on  a  daughter, 
wto  has  a  weaker  claim^  should,  a  fortiori,  revert  to  the  heirs  of  her 
father. 

Authority  : —The  text  of  Jaonyavaleya,  cited  in  the  Diya-bhiga 
and  other  la^  tracts  :  '^  The  wife  and  the  daughters,  also  both  parents, 
brothers  likewise  and  their  sons,  gentiles,  cognates^''  &c.  {Ddya- 
bkaga,  p.  160.) 

Sudder  Dewanny  Adawlut,  September  1st.  1831.  Ounga-mya  vermi$ 
Kishen-kishore  Choadhooree  and  others.— Macn.  H,  L.  Vol.  II.  Case 
XIII.  pp.  187— 189, 

^  The  Vyavasthi   or   law    opinion  contained   at  pages 

87 — 89  of  the  above  work  of  Macnagh ten's  (see 
ante^  p-  9017)  is  directly  opposed  to  the  Vyavas/kd  quoted  above  ; 
and  though  both  of  them  are  approved  of  by  him  as  correct  and  valid, 
yet  only  one  of  those  two  Fyavasthds  can  be  so  held.  It  is  therefore 
PQces^ary  to  ascertain  which  of  them  is  to  be  preferred  as  being  the 
^ust  one^  Although  in  the  former  of  the  two  Vyavaathis  in  question, 
the  adopted  son  of  a  sister  is  declared  entitled  to  a  seventh,  as  co- 
heir with  three  sons  of  another  sister,  yet  it  appears,  from  the  manner 
of  writing  the  Vyavasthd,  that  it  was  given  agreeably  to  the  object  of 
the  question,  which  was  :  "  to  what  proportion  of  the  estate  will  each 
individual  survivor  be  entitled  ?"  and  the  law  officer's  answer  was  res- 
tricted to  tb^t  alone.  Had  the  question  been,  '  whether  a  sister's 
adopted  son  is  entitled  to  inherit  from  a  maternal  uncte  V  the  answer 
h^d  doubtless  been  a  difierent  one»  Tke  learned  compiler,  moreover, 
haying  in  his  note  t^eceon,  declared  the  pundit'9  pri^rtiou  of  the 
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sliaits  ta  be  accurate,  hati  at  the  satue  thae,  admitteJF  that  there  ii  n& 
exp)re^  authority  foi"  the  suoceaskm  of  th^  adDpted  soh  of  a  si^t^. 
But  tieverthelesa  he  has  added :  *  bnt  hm  right  is  admitted  by  in- 
ference/ It  seems  that,  at  the  titne  of  writing  the  note^  he  himself 
ninst  have  dr^#ti  the  inference  without  consnlting-  the  paramount 
authorities  On  the  law ;  for,  none  of  th^m  has  drawn  such  an  infei^ikco 
as  the  Above.  In  fact,  it  appears  to  be  contrary  to  their  dbcttine  0& 
th^  poibt  in  qoestion.  For  instance^  the  atttbor  of  the  MUAkshar'i 
in  his  exposition  of  the  text  of  Manu^  already  cited,  having  taken  the 
WWd  *  danMu'  to  mean  sapiitdas  and  sdWidnodakds,  hnA  held  the  dai* 
inks  son  etititled  to  their  property  ;*  the  adthot  bf  the  Ddya-ihig/a 
ha0  at  once  d^niM  his  title  ib  inherit  frosd  a  bUndku  ;*  the  author  of 
the  Ddiiiikix-'eAandrikS  having  recogiiised  stxdi  i&itoka  alone  as  may 
be  endued  with  good  qualities  entitled  to  inherit  firom^  a  iandhu,  and  » 
daiiaka  endued  with  the  reqfuired  qnalitief  Hot  being  found  at  the  pre- 
sent (kali)  age,  the  effect  of  his  opinion  is  that  a  dattaSa  at  the  present 
age  is  not  entitled  to  inherit  from  a  banihUJ^  Jagan-natha  may  be 
said  t»  h&ve  (bUowed  the  abote  doctrine.  KtUifka^Bkdhu,  ii^  his  c6m-. 
mentary  upon  the  above  test  of  MAnu,  has  determined  that  the  dat- 
taka  son  is  entitled  to  inherit  from  a  banMu  of  the  same  family  as  his 
adoptive  father.  The  other  authors  have  said  nothing  in  particular 
regarding  an  adopted  son's  succession  to  the  property  of  a  bandhu ; 
and  even  if  they  had,  their  doctrine  could  not  be  of  any  weight  ag^inM 
the  doctrine  of  the  paramount  authorities  aforesaid.  It  appears,  how- 
ever,  Xhat  the  learned  gentleman  himself  has  subsequently  kid  down' 
his  principle  of  the  law,  with  regard  to  the  pcnnt  in  question,  contrary 
io  the  former  Vpavoilki  and  the  inference ;  that  is  ta  sayy  after 
having  published  the  Vyavasihi  and  inference  in  question  in  Vol.  11. 
(of  his  work  on  Hindu  Law)  which  contains  the  admitted  law  opinions^ 
and  Was  published  in  1828,  he,  in  Vol.  I.,  which  was  published  in  1829^ 
and  contains  his  doctrine  and  principles  of  Hindu  law,  having  consult- 
ed  and  considered  the  text  of  Mauu  and  the  doctrines  of  the  Ddjfa* 
bbiga,  DaUaka-chandriki,  and  other  authorities,  has,  in  spite  of 
the  Fynvoiihd  and  the  inference  in  question,  laid  down  the  princi- 
ple to  the  effect  that  *'  an  adopted  son  by  the  datiaka  form  succeeds 
collaterally  as  well  as  lineally  :  this  may  now  be  fairly  said  to  be  set 
at  rest ;  and  that  a  son  so  adopted  has  no  legal  claim  to  the   property 
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of  a  bandhu  or  cognate  rdatioo/'  He  has  then  given  his  reason  wlijf' 
a  daiiaka  son  has  no  legal  claim  to  inherit  from  a  cognate  relation ; 
and,  as  a  precedent  of  the  principle  laid  down  hj  him,  he  has  cited 
the  case  of  Onnga-mya  i)er9us  Kishen-kisbore  and  others,*  which 
was  decided  according  to  the  latter  of  the  two  amfticting  Vyavasthas^ 
and  this  (latter)  Fyavasthi  is  biased  upon  the  doctrine  of  KuUmka 
BhaticX  Thus  when,  haring  already  published  a  VyavoBthdf  he  has 
afterwards  published  another  dttectlj  opposed  to  the  former,  though 
i^ating  to  the  same  point,  lind  has,  in  Accordance  with  the  latter,  laid 
down  his^  principle  of  the  law,  then:  it  is  quite  clear  that  the  learned 
Compiler  hsjs  rejected  the  formei'  Vyatatiha  and  the  infei'ence  in  ques- 
tion, and  approved  of  the  latter  Vyavoitka  \  partictdarly  when  the 
principle  of  the  law  laid  down  by  him  entirely  corresponds  with  the 
latter  Vyaoasth&.-^lnAeeA^  it  is  not  the  former,  but  the  latter  Vya* 
va$ih&  and  his  principle  that  are  in  accordance  with  the  law   in   forced 

Cass  no.  8  of  1858. 

L0KE-!f  ATH  Rot  AMD  OmA-KAUNT  Roy,  (PLAINTI^FS)  Ap^BLLANTS, 

versus  Shama-8Oon0i;bee,  (Defendant) 

RESFONDENt. 

C&£t6  ^\iis  ctoe  was   admitt^  to  special  appeal  on    the 

beuing;  on  thj  y »"     7th  of  Jattuary   1858,  tinder  the  following  certificate 

▼Mtbks  No.  683  gr  ,    ^  "l 

689.  :^ecorded  by  Messrs.     B.  J.  Colvin   and  A  Sccmce. 

^'  Bam-deb,  Ram-deb,  Kishto-deb,  and  Moha-deb  Roys  were  four 
brothers.  Ram-deb  died  childless  \  Bam-deb  had  a  son,  Ram-manik, 
ithose  widow  was  Moha-mayee  Debea;  Kishto-deb  left  t^o  grandw 
sons,  Raj-chunder  and  Stimbhoo-chunder  j  while  Moha^deb  left  an 
adopted  son,  Sheeb-chunder  whose  daughter  was  Shama-soonduree. 
Petitioners,  sons  of  Sumbhoo-dhunder  sUed  Shama-soonduree  fbr  what 
she  held,  }  of  the  estate  of  Moha-mayee  Debea,  on  the  ground  that 
she,  the  daughter  of  an  adopted  son,  could  not  inherit  as  kindred  of 
the  blood.  They  got  a  decree  in  the  firs!  court,  trhich  was  reversed 
in  the  lower  appellate  court,  as  it  was  founded  on  the  law  of  inheritance 
^cording  to  the  Ddya-bhaga,  Whereas  the  code  of  Manu,  which  per- 
mitted the  descendant  of  an  adopted  son  to  inherit  as  one  by  blood 
prevailed  in  Dacc^. 


Post.  p.  969.  t    Sec  afde,  pp.  966,967. 
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Dhe  pleas  urged  are  that  the  Diya-^bh&ga  prevails  throughout 
Bengal,  so  that  the  case  should  not  be  judged  by  the  code  of  Manu, 
and  that  by  the  Diya-bhaga  the  adopted  son  is  excluded  from  sharing 
with  those  of  the  bloody  and  that,  even  if  he  be  not,  his  daughter  has 
no  right. 

"  We  admit  the  special  appeal  to  try  these  points*" 

Judgment* 
The  real  question  raised  before  us  in  special  appeal  is  whether^  ac- 
cording to  the  law  of  adoption  prevalent  in  Bengal,  an  adopted  son 
succeeds  collaterally  as  well  as  lineally  in  the  family  of  his  adoptive 
father.  Macnaghten  in  his  elements  of  Hindoo  law,  (Vol  I.page  69,) 
uses  the  following  language.  '*  The  adoption  ( according  to  the 
datiaia  form)  being  once  completed,  the  son  adopted  loses  all  claim 
to  the  property  of  his  natural  family,  but  he  is  estranged  from  bis 
own  family  partially  only.  For  the  purposes  of  marriage,  mourning 
&c.  he  is  not  considered  in  the  light  of  a  stranger,  and  the  prohibited 
degrees  continue  in  full  force  as  if  he  had  never  been  removed.  His 
own  family  have  no  claim  whatever  to  any  property  to  which  he  may 
have  succeeded ;  and  in  the  event  of  a  son  so  adopted  having  succeeded 
to  the  property  of  his  adopting  father,  and  leaving  no  issue,  his  own 
father  cannot  legally  claim  to  inherit  from  him,  but  the  widow  of  his 
adopting  father  will  succeed  to  the  property.  He  becomes  (with  the 
exception  above  noticed)  to  aU  intents  and  purposes  a  member  of  the 
family  of  his  adopting  father  and  he  succeeds  to  his  property  coUa-* 
terally  as  well  as  lineally  (Manu,  Chapter  IX ;)  but  excepting  the 
case  of  the  peculiar  adoption  termed  dwy&mushyayana,  he  is  excluded 
from  participating  in  his  natural  father^s  property/'  Again,  at  page 
78  of  the  same  work,  the  learned  author  observes  :  "  Another  point 
which  has  been  the  subject  of  much  discussion  is  as  to  whether  an 
adopted  son  by  the  daitaka  form  succeecls  collaterally  as  well  as  line- 
ally, but  this  may  now  be  fairly  said  to  be  set  at  rest  and  decided  in 
the  affirmative.  It  is  true  that  Jimita-v&hana  in  the  Daya-bh&ga  has 
contended  that  the  son  adopted  in  the  daitaka  form  cannot  succeed 
to  the  property  of  his  adopting  father^s  relations ;  but  the  doctrine, 
being  in  opposition  to  the  text  of  Manu,  cannot  be  held  entitled  to 
any  weight." 

.   In  conformity  with  the  doctrine  laid   down  in  the  above  text  book, 
this  court  has  on  two  several  occasions  answered  the  question  before  the 
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Court  in  the  affirmative  on  two  cases  eoming  up  ttty^tBUj  from  Mymen- 
sing  and  Rigshahye,  parts  of  the  Country  in  Whioh  the  Di^a-bMgm  is 
current.  In  the  first  case,  reported  at  page  709  of  tsi  vohime  of  the 
select  reports,  Messrs.  Colebrooke  and  Fombelle,  the  former  a  name 
of  great  weight  in  a  question  of  Hindoo  law,  gave  their  authority  to 
the  doctrine ;  and  in  the  second  case  reported  at  page  S08  of  the  6th 
volume  of  the  select  reports,  the  pundits  of  this  Court  in  their  vyavastha 
held,  '*  that  a  valid  adopted  son  must  be  considered  as  a  member  of  the 
gotra  of  his  adopting  father;  and  legally  entitled  to  the  property 
of  his  adopting  father's  sapindas.  This  opinion  is  conformable  to 
Manu,  although  the  court  directed  that  our  vyavastha  should  be  de* 
livered  according  to  the  law  of  Bengal ;  and  of  all  the  authorities  the 
J)djfa'bhaga  is  there  most  prevalent :  and  although  it  is  the  opinion  of 
JimUla-vihaua,  quoting  the  text  of  Devala,  and  adopting  his  order 
of  enumeration,  that  the  son  aMliated  in  the  daitaka  form  is  not,  an 
heir  of  collateral  relations,  {sapindas^  &c.)  nevertheless,  as  many  vya* 
vasthas  have  been  delivered  in  the  court  establishing  the  adopted 
son's  collateral  succession  according  to  the  law  promulgated  by  Manu, 
this  opinion  is  delivered  according  to  the  same  law/'  In  accordance 
with  this  vyavastha  the  Court  gave  judgment  in  favor  of  a  son  of  an 
adopted  son  urging  his  right  to  succeed  to  the  property  of  kinsmen, 
sapindas  of  the  family  of  his  adopting  grandfather. 

It  would  seem  therefore  that  in  the  particular  form  before  us  the 
text  of  the  DAya-bhaga  has  been  declared  by  a  writer  of  great  autho- 
rity to  be  opposed  to  the  general  doctrine  of  Hindoo  law :  and  being 
such,  it  has  been  disregarded  by  this  court  on  two  seteral  occasions. 
Such  being;  the  case,  we  do  not  feel  ourselves  at  lil>erty,  even  if  we 
denied  so  to  do,  to  revert  to  the  bare  text  of  the  Ddya-bhiga  as  a 
supreme  authority,  but,  in  accordance  with  the  precedents  Of  the  court 
answer  the  question  before  us  in  the  aflSrmative. 

It  will  be  observed  that  the  present  question  only  refers  to  succession  to 
the  property  of  sapindas,  agnates  of  the  adopting  father.  With  the  case 
of  bandhoos^  or  cognate  relations,  the  question  before  us  has  no  concern. 

As  then  the  adopted  son  has  a  right  to  micc^ed,  there  can  bi^  no 
question  that,  having  succeeded,  his  daughter,  in  Bengal,  is  ^IttitM 
to  succeed  him.  With  this  view  of  the  ease  we  dismifes  the  apodal  ap- 
peid^  Witti  eo6ts«-^The  30th  of  Septei&b^  18»8.  S.  D.  A.  D.  p»  1803. 
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Shah  Cujtnder  and  Rouokr  Cuunder,  Appellants,  versu9  Na&ayni 

DeBBH   and    RaMKTBHORE  llOY^  RSSPODDENTS. 

CM96  '^^^  ^^  ^^  action  brought    by  Sham-chander   and 

b««niig  <m  ihevya-     Koodep^hunder  in  the  ZiUah  Court  of  Mymunsing, 

TftsthM     No8-   584 

ft  638.  to  recover  from  Narayni  Debeh  and  Ram-kishore  Roy, 

a  4  anna  share  of  Pergunnah  Mymunsing,  forming  the  estate  of  the  late 
Kishen-kiahore  Roy.  The  family  of  the  parties  was  as  follows ; — Sri- 
kithea,  Zemindar  of  Mymunsing,  &c.  left  four  sons,  the  Ist  and  ^d  by 
one  wife;  the  3rd  and  4  th  by  another. — Ist  Kishen«kishore  Roy,  the 
Zemindar  of  the  4  annas  in  dispute  died  in  1171,  without  issue  leaving  two 
widows, — Ist  Ruttun-mala,  who  died  in  1191,  after  adopting  Nnnd- 
kishore ;  2nd  Narayni  Debeh  (defendant)  adopted  Ram-kishore  Roy  (de- 
fendant) after  Nuqd-kishore's  death. — The  2nd  son  Oopaul-kishore,  had 
no  isaue,  but  an  adopted  son  Joogttl-kishore;  the  3rd  son  Ounga-naraen 
left  neitjier  issue  nor  a  widow ;  the  4th  son  Lukkhee*naraen  left  two  sons, 
▼is.  Sham-chunder  and  Rooder-chnnder  (plaintiffs.)  The  plaintiffs,  in 
support  of  their  claim  to  the  4  anna  share  in  dispute,  alleged,  that  the  de- 
fendant, Narayni  Debeh,  had  not  been  duly  empowered  to  adopt  Ram« 
kishore :  that,  on  the  decease  of  Nund-kishore,  adopted  by  Ruttuii- 
mala,  the  Zemindar's  elder  widow,  and  therefore  by  law  proprietor  of 
the  whole  4  anna  share,  the  plaintiffs  were  his  heirs,  as  nephews  of 
Kishen-kisliore,  his  adoptive  father.  The  defendants,  first,  contradicted 
the  assertion  of  the  plaintiffs  with  respect  to  the  illegality  of  Ram- 
kishore^s  adoption ;  second,  insisted  that  the  plaintiffs  were  only  sons 
of  the  half  brothers  of  the  adoptive  father  of  Nnnd-kishore  and  the  dis- 
tant decree  of  relationship  which  they  bore  to  Nnnd-kishore  would  not 
entitle  them  to  succeed  to  his  property.  On  referring  to  the  proceed- 
ings in  another  cause  before  tried  by  the  Zillah  Court,  it  appeared  to 
the  Zillah  Judge,  that  the  question  at  issue  had  been  already  virtually 
decided.  In  the  cause  alluded  to,  a  claim  had  been  preferred  against 
Narayni  Debeh,  by  Joogul-kishore  (who  was  adopted  by  Gopaul- 
kishore,  brother  of  Kishen-kishore)  for  2  annas  of  it.,  by  right  of  succes- 
sion to  Nub-kishore.  Evidence  was  at  that  time  taken  as  to  the  adop- 
tion of  Ram-kiKhore  by  Narayni  Debeh  under  authority  from  her  hus- 
band ;  and  it  was  deposed  by  witnesses,  that  permission  had  been 
granted  her  verbally,  in  their  hearing.  On  the  ground  of  this  being 
related  by  the  witnesses  from.  Bi^iQory,  after  a  long  lapse  of  time,  and  of 
its  being  thought  that  suspioion  atla^ched  to  some  docnments  brought 
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forward  on  the  occasion,  it  was  not  thought  proper  to  adniit*tl|^  adoption. 
A  reference  was  then  made  to  the  pandit  of  the  Court,  as  well  as  to 
those  of  the  adjiicent  Zillahs  and  of  the  Sudder  Dewannj  Adawlat^  to 
ascertain  whether  the  succession  to  the  2  annas,  held  by  Nund-kishcyre 
was  vested,  by  the  Hindoo  law,  in  Narayni  Debeh,  the  sorviying  widow 
of  Kishen-kishore ;  or  in  Joogul-kishore,  the  adopted  son  of  Kishen- 
kishore's  brother ;  or  in  Sham-ohunder  and  Rooder-chunder,  sons  of  his 
half  brother  ?  The  answers  returned  by  the  pundits  of  several  Zillahs, 
were  contradictory ;  but  the  solution  of  the  question,  as  given  by  the 
pundits  of  Zillah  Tiperah  and  Sudder  Dewanny  Adawlut,  was  that 
Joogul-kishore,  as  adopted  son  of  Kishen-kishore's  brother,  was  l^al  heir 
to  the  2  anna  share ;  and  judgment  was  passed  accordingly  in  Joogul- 
kishore*8  favour.  In  the  present  case,  therefore,  the  Zillah  Judge  being 
of  opinion  that  the  plaintiffs  (Sham-chunder  and  Rooder-chunder) 
were  not  entitled  to  any  part  of  the  4  anna  share  in  dispute,  judgment 
was  given  against  them  in  the  Zillah  Court »  with  costs. 

The  plaintiffs  appealed  from  the  above  decision  to  the  Provincial 
Court  of  Dacca.  It  appeared  that,  on  the  4th  of  December  1801,  a 
decree  was  passed  in  appeal  by  the  Sudder  Dewanny  Adawlut,  in  a 
xause  between  Narayni  Debeh  and  Hur-kishor  (son  of  Joogul-kishore) 
who  was  adopted  by  Gopaul-kishore,)  on  which  appeal  the  pundits  of 
the  Sudder  Dewanny  Adawlut  gave  an  opinion,  that  the  heir  of  Nund- 
kishore  would  be  Hur-kishore,  not  Narayni  Debeh,  as  she  was  not 
mother,  but  stepmother ;  but  that  if  she  had  authority  to  make  an 
jadoption,  then  Ram-kishore,  having  been  adopted  by  her,  would  be  heir 
to  Nund-kishore,  as  his  adoptive  brother.  The  Provincial  Court  were 
satisfied  with  the  evidence  given  in  the  former  cause,  in  the  Zillah 
Court  of  Eungpore,  with  respect  to  the  authority  for  adopting  Ram- 
kishore,  and  held  it  to  be  established  that  he  was  duly  and  legally 
adopted  ;  and  it  being  in  consequence  considered  that  the  appellants 
were  entitled  to  no  part  of  the  4  anna  share,  the  appeal  against  the 
Zillah  decree  wa^  dismissed  with  costs. 

•On  a  further  appeal  by  Sham-chunder  and  Rooder-chunder  to  the 
"Sudder  Dewanny  Adawlut  (present  H.  Colebrooke  and  J.  Fombelle,) 
the  pleas  set  up  by  them  against  the  foregoing  decree  wer6,  first,  that 
the  adoption  of  the  respondeat  Ram-kishore,  being  a  second  adoption 
in  the  family  of  the  same  man,   was  illegal ;  second,  that,  even  admit- 
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ting  two  adoptions  to  be  le^^l,  one  adopted  son  could  not  succeed  to 
the  property  of  the  other  adopted  son,  as  the  collateral  heir.  The 
questions  of  Hindoo  law,  connected  with  the  case,  were  proposed  by 
the  Court  to  their  pundits  in  the  following  form  :  "  After  the  death  of 
Kishen-kishore,  zemindar  of  the  4  anna  estate,  without  issue,  his  elder 
widow  having  adopted  Nund-kishore  ;  and  when  the  elder  widow,  and 
Nvud-kishore  died,  his  younger  widow  having  adopted  Ram-kishore; 
and  claims  to  the  estate  having  been  preferred  by  Ram-kishore ;  by 
Joogul-kishore,  the  adopted  son  of  Kishen-kishore's  brother ;  and  by 
Bham-chunder  and  Rooder-chunder,  sons  of  Kishen-kishore's  half  bro- 
ther ;  which  of  the  claimants  is  heir  at  law  to  the  property  ?  and  in 
the  case  of  two  adopted  sons  of  a  common  adoptive  father,  can  one, 
on  the  decease  of  the  other,  succeed  to  his  property  as  the  collateral 
heir?'^  In  answer  to  this  reference,  it  was  stated  by  the  pundits,  that 
"  if,  after  the  death  of  Kishen-kishore,  his  elder  widow,  duly  authorised, 
adopted  a  son,  that  son  was  proprietor  of  the  estate ;  and  if,  after  the 
death  of  that  son,  the  younger  widow  also  adopted  a  son,  under  due 
authority,  then,  provided  the  adopted  son  of  the  elder  widow  left  no 
issue,  or  brother  by  the  mother  who  adopted  him,  his  property  would 
devolve  on  the  adopted  son  of  the  younger  widow  of  Kishen-kishore,  and 
not  on  the  adopted  son  of  Kishen-kishore's  brother,  or  on  the  sons  of 
his  half  brother.  The  succession  to  one  adopted  son  is  vested  in  the 
other  adopted  son,  as  being  the  nearest  collateral/'  The  Court  of 
Sadder  Dewanny  Adawlut  agreed  with  the  Provincial  Court  of  Dacca, 
with  respect  to  the  adoption  of  Ram-kishore  by  Narayni  Debeh  being 
proved  to  have  been  duly  authorised ;  and  as,  under  the  above  opinion 
of  the  pundits,  it  appeared  that  two  adoptions  in  the  family  of  the 
same  man  are  valid;  that  an  adopted  son  succeeds  collaterally  as  well 
as  lineally  in  the  family  of  his  adoptive  father ;  and  that  Ram-kishore 
was  the  rightful  heir  to  the  whole  4  anna  estate  in  contest,  the  claim 
preferred  to  it  by  the  appellants  was  pronounced  to  be  inadmissible. 
The  appeal  was  in  consequence  dismissed  by  the  Sudder  Dewanny 
Adawlut,  with  costs.  (  a  )  August,  21st.,  1807.— S.  D.  A.  R.  Vol. 
I.  p.  209. 


(a)  The  right  of  a  soa  by  adoption  to  inherit  from'his  collaterals,  in  the  faroilj  of  hie 
adoptive  father,  was  established  by  the  decision  in  this  canse,  as  well  as  the  lawfulness  of 
two  sneceadiye  adoptions,  by  the  widows  of  the  same  persons,  nnder  authority  for  that 
porpoae  from  tlieir  bvabaad.  f'Kete  by  tht  Refiorttr,  that  is,  Sir  Wiiliafli  Maeoagfatea.) 
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Ganoa-mya  versus  Kishbn-kishore  Choudhookbs« 
CSfSe  -^  person  named  Shib-nauth  died  leaving  a  pregnant 

▼wSlfN^'^'ftsY*  widow  (named  Bhago-vutty)  and  an  uterine  brother 
named  Gobind-prosand.  Subsequently  his  widow 
brought-forth  a  daughter  who  was  named  Ganga-mya.  The  widow 
then  died  leaving  the  daughter  who  was  married  long  after  her  death. 
Subsequently,  Gobind-prosaud  (brother  of  the  original  proprieUur)  died 
leaving  a  son  named  Kishen-kishore.  A  few  years  after  this,  Ganga- 
mya*s  husband  died  leaving  her  a  barren  childless  widow,  but  permitting 
her  to  adopt.  Held  that  Ganga-mya  is  the  lawful  heir  on  the  death  of 
her  mother,  but  she  (6anga*mya)  has  only  a  life  interest;  that  on  her 
death,  the  estate  should  revert  to  the  son  of  her  father's  brother,  to  the 
exclusion  of  her  (Ganga-mya's)  adopted  sou. — 17th.  December  1821,  S. 
D.  A.  Rep.  Vol.  III.  pp.  128—132. 

The  Vyavasiha  upon  which  the  above  decision  is  founded  was  to  the 
following  effect :  On  the  death  of  Shib-nauth,  his  property  belonged  of 
right  to  his  widow  Bhago-vutty,  and  not  to  his  brother  Gobind-prosaud ; 
for  the  estate  of  him  who  dies  leaving  no  other  heir,  down  to  a  great 
grandson,  devolves,  by  the  law  of  inheritance,  on  his  widow.  On  the 
death  of  Bhago-vutty,  the  estate  she  had  inherited  from  her  husband, 
should  devolve  on  her  daughter,  who  was  unmarried  at  the  time  of 
her  husband's  death,*  and  not  on  the  brother  of  Shib-nauth,  for,  by 
the  law  of  inheritance,  of  the  three  descriptions  of  daughters,  that  is, 
the  unmarried  daughter,  the  married  daughter,  whose  husband  is  liv- 
ing and  of  whom  there  is  a  probability  of  a  son  being  born,  and  the 
daughter  who  has  borne  a  son,  the  first  mentioned  has  the  best  title  to 
the  succession  in  default  of  other  preferable  heirs.  But  the  son  adopt- 
ed by  Ganga-mya,  by  the  consent  of  her  husband,  has  no  title  to  the 
estate  to  which  she  had  succeeded,  because,  according  to  Ddj/a-bhiga^  an 
adopted  son  has  no  legal  claim  to  the  property  of  a  bandhu  or  cognate, 
and  according  to  the  interpretation  of  the  text  of  Manu  which  admits 
adopted  sons  to  the  right  of  succession  collaterally,  the  meaning  is 
succession  to  the  property  of  persons  belonging  to  the  same  family  as 
the  adopting  father,  as  fully  appears  from  the  Manwartha  Muktavali 
compiled  by  Kulliika  Bhatta  and  other  authorities.  On  the  death  of 
Gunga-mya,  therefore,  the  estate  left  by  her  father,  to  which  she 
had  succeeded  on  the  death  of  her  mother,  and  her  right  to  which  was 
limited  to   a  life-interest,  should  devolve  on  Kishen-kishore^  the  bro- 
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ther's  son  of  her  hnsband^  because  when  an  estate  devolves  on  a  child- 
less widow,  who  is  held  to  be  half  the  body  of  her  husband,  it  reverts 
at  her  death  to  the  heirs  of  her  husband.  So  an  estate  which  had  de- 
v(dved  on  a  daughter,  who  has  a  weeker  claim,  should  a  fortiori,  revert 
to  the  heirs  of  her  father. 

^  634.     The  right  of  the  relations  of  a  different 
y  •  j^^g^  g^g  ^gji  ^^  those  of  the  same  race,  to  inherit 

from  a  dattaka  is,  however,  unquestionable. 

^  For  there  is  no  impediment   to  their   succession   to 

Rhason.  ^         ,       , 

the  property  of  a  dattaka   relation,  the   same  not 

being  prohibited  by  any  authority. 

Deb-naraen  Roy,  deceased,  in  his  place  Sree-nauth  Mitter^  son  of  Mussf^ 

Sooda'tnoyee  Lossy,  daughter  of  Deb-naraen   Roy,  appellant  {plaintiff,) 

versus  Musst,   Keund-munee,  {widow,)  daughter  of  Deb-naraen  Roy  de^ 

ceased,  in  her  place  Kishen-Gobind,  Raj-Mshen,  and  Sree-kishen, 

her  sons,  Respondents,  {Defendants,) 

Cases  I-    Deb-naraen  Boy  sued  Heera-monee  in  the  Calcutta 

bearing  on  the  vya-  Court  of  appeal  to  recover  the  sum  of  rupees  19,482-6 
▼aaeif  Nos,  634.  ^^  . 

annas  due  on  a  bond.     Whilst  the  suit  was  pending, 

the  plaintiff  died ;  and  his  four  daughters,  Sooda-moyee,  Kewul-munee,. 
Anund-moyee,  and  Seeb-soondaree,  claimed  to  be  put  in  his  place,  as 
heirs.  This  was  done.  Subsequently,  Sooda-moyee  died  ;  and  her  son> 
the  present  appellant,  came  in  her  place  and  compromised  the  case  with 
the  defendant.  KewuUmunee  appealed  summarily  from  the  decision 
founded  on  the  compromise ;  and,  on  the  14th  of  August  1849,  Mr. 
Reid  ordered  that  Kewul-munee*s  claim  as  a  plaintiff  should  be  investi- 
gated and  the  case  re-admitted  on  the  file  for  that  purpose.  The  case 
then  stood  thus  :  as  the  defendant  had  virtually  admitted  the  reality  of 
the  loan  by  entering  into  a  compromise,  the  question  to  try  was,  who 
was  entitled  to  the  decree?  The  acting  Judge  rejected  the  appellant's 
daim,  because  it  was  not  true  that  Thakooraeen  Dossy  had  adopted  » 
son ;  and  because  the  question  of  the  real  right  of  ownership  could  not 
be  decided  by  a  mere  summary  award  of  possession.  The  Sudder  Court 
(pvesent  Mr.  Gordon)  seeing  no  reason,  upon  an  examination  of  the  pro- 
ceedings, to  dissent  from  the  above  judgment^  upheld  it  accordingly^, 
dismissing  the  appeal,  with  costs. 
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Sabaequently,  on  the  6th.  of  February  1S47^  Mr.  Gordon^  entertain- 
ing doubts  of  the  correctness  of  his  decision,  admitted  a  review  of 
judgment,  at  the  instance  of  Sree-nauth  Mitter  (one  of  the  appellants.) 

The  case  then  came  before  Mr.  Jackson,  who  directed  inquiry  to  be 
made  into  the  fact  of  the  adoption  of  a  son  by  Deb-naraen  Roy,  and 
further,  if  the  adoption  was  proved,  who  were  living  among  the  grand- 
children at  the  time  of  the  death  of  this  adopted  son,  and,  consequent- 
ly, were  entitled  to  succeed  that  adopted  sou  as  heirs. 

To  this  a  return  has  now  been  received,  showing  that  Deb-naraen 
Boy  did  adopt  Bam-naraen  Roy  as  his  son,  and  that  Ram-naraea  sur- 
vived his  adoptive  father  and  mother ;  and  that  the  grand-children  of 
Deb-naraen,  surviving  Ram-naraen,  were  Sree-nauth  Mitter,  Gunga- 
naraen  (since  dead,)  and  Mohendro-naraen  (since  dead,)  sons  of  Musst. 
Sooda-moyee  daughter  of  Deb-naraen ;  Kishen-gobind,  son  of  Kewul- 
munee,  (his  three  brothers  were  born  after  the  death  of  Ram-naraen,) 
daughter  of  Deb-naraen ;  Pearee-mohun  (since  dead,)  son  of  Anund- 
moyee,  also  dead. 

The  fourth  daughter  of  Deb-naraen,  Shih-soonderee  died  without  issue. 

Both  in  the  Lower  Court  and  by  Mr.  Gordon  in  his  final  judgment, 
it  was  declared  that  the  arrangment  (ruffa-namah)  between  the  defend- 
ant Heera-monee  and  Sree-nauth  must  be  considered  an  admission  of 
the  justness  of  the  claim  under  the  bond.  The  Judge,  on  this  ground, 
gave  an  award  in  full  to  the  plaintiff,  throwing  out  the  ruffa-namah. 
From  this  decision  no  appeal  has  been  made  by  the  defendant ;  and  it 
appears  to  be  perfectly  correct  as  regards  her. 

But  the  plaintiff  Deb-naraen  having  died,  it  is  necessary  to  determine 
who  shall  benefit  by  this  decree.  The  judgment  of  the  Lower  Court, 
confirmed  by  Mr.  Gordon,  awarding  the  whole  to  Deb-naraen's  daught- 
er Kewul-munee,  is  evidently  erroneous  in  this  respect.  It  is  esta- 
blished that  Deb-naraen  adopted  a  son  Ram-naraen  who  succeeded  exclu- 
sively to  his  father's  property,  and  to  the  decree  among  the  rest.  On 
Bam-naraen^s  death  the  succession  devolved  on  the  children  of  the 
daughters  of  Deb-naraen  then  living.  These  were — Sree-nauth  Mitter, 
(entitled  to)  l-5th  share ;  Gunga-naraen  (since  dead)  his  heir  l-5th  ditto; 
Mohender-naraen  (since  dead)  his  heir  1*5 th  ditto;  Kishen-goUnd 
l-5th  ditto ;  Pearee-mohnn  (sinoe  dead)  his  heir— l-5th  ditto.  There  is 
no  one  in  Court  but  Sree-nauth ;  Kishen-gobind  having  n^Iectod  to  ap- 
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poiat  n^wukeel.  Ordered,  therefore,  that  a  decree  is»ae  against  defendant 
for  the  sum  claimed  in  full^  declaring  the  above  mentioned  parties,  or 
their  heira^  entitled  to  benefit  by  it  to  the  extent  noted  against  their 
names  respectively. — Sadder  Decision  dated  the  Slst.  of  Jane  1848. 

GUNOA-PERSAUD    BoY,    (PlAINTIFFJ  APPELLANT,   VCrSUS 
BaiJESSUAEE  ChOWDHRAIN,  6uNWAJi£B-L0LL 

Roy  and  others^  (Defendants^) 
Respondents. 

II.  The  Plaintiff,  calling  himself  i;he  next  male  heir  to  Gonir- 
soonder  Roy  deceased^  sought  by  this  action  tp  secure  possession  of  his 
zemindaree,  on  the  ground  that  firijessuree,  the  widow  in  possession, 
had  adopted  Bunwaree-loU  without  any  permission,  and  was  doing  other 
acts  prejudicial  to  his  rights  as  next  heir  to  the  property. 

The  defence  denies  that  Bnnwaree's  adoption  is  without  permission  ; 
I  bat  even  if  it  be  so,  Bunwaree-loll  denies  any  right  in  the  plaintiff  as 
heir  of  Gour-soonder.  The  preferable  heir  was  alleged  to  be  Kisto* 
bebai«e  Roy,  son  of  the  deceased  Gour-sopnder's  maternal  uncle. 
The  jdaintiff  replied  that  Kisto-beharee  could  not  be  the  heir  of  Goor* 
soonder,  who  was  himself  an  adopted  son,  firstf  because  Eisto-be- 
haree*s  hihec  and  the  adopting  mother  of  Gour-soonder  were  not  own 
brother  and  sister,  but  by  different  wives ;  second,  because  an  adopt- 
ed son  could  not  be  succeeded  by  the  maternal  relatives  of  the 
adopting  family. 

The  Zillah  Judge,  after  consulting  the  pundit,  who  said  that, — *  in 
either  event,  the  plaintiff  could  not  represent  Gour-soonder  in  perference 
to  Eisto-beharee,  who  is  undoubtedly  the  next  heir/ — decided  the  suit 
by  dismissing  the  plaintiff's  claim,  on  the  ground  that  he  was  not  en- 
titled to  sue  as  the  heir  of  Gour-soonder.  It  was  intimated  to  the 
(Sudder)  Court  that  plaintiff's  appeal  involved  no  question  of  fact,  and 
was  preferred  on  the  point  of  Hindoo  law  involved  in  the  lower  Court^R 
judgment.    The  case  was  therefore  called  up  and  beared  under  sec- 

^    tionl2,  ActXV  of  1853. 
ii 
jg       Appellant's  pleader  admits  that  the   line  of  suecessive  heira  demar- 

^  cated  would  be  followed    if  Gour-soonder  had  been  the  natural  bam 

^  son  of  Kishen-soonder,  but  he  denies  the  right  of  the  maternal  relation 

IP  io  succeed  in  the  case  of  an  adopted  8on«    He  argues  that  adoption  is 


974  VYAVASTHiCDARPANA. 

the  act  of  the  man,  and  can  be  done  without  marriage,  bat  can  never 
be  done  by  the  woman  without  the  express  permission  of  her  hnsband. 
The  pleader  refers  to  the  case  of  Ounga^mya,  page  128,  Vol.  III.  of  the 
Select  Reports,*  and  page  187,  Vol.  II.  of  Maenaghten*9  Hindoo  Lavf, 
and  reasons  from  this  by  analogy  that,  as  the  adopted  son  is  declared 
to  be  no  heir  of  the  adoptive  mother,  neither  can  she  take  the  estate  of 
the  adopted  son  on  failure  of  nearer  heirs  in  her  husband's  family. 

Baboo  Ruma-prosaud  Roy  entered  into  a  long  and  elaborate  expla- 
nation of  the  Hindoo  law  of  inheritance.  As  the  only  question  before 
us  was  one  of  pure  Hindoo  law,  we  did  not  consider  ourselves  com- 
petent to  decide  the  point,  without  calling  for  a  vyavasthi  from  the 
pundit  of  the  Court.  As  it  appeared  to  us  that  the  point  must  be 
decided  on  the  general  ground  of, — whether  an  adoptive  mother's  re- 
lations succeeded  an  adopted  sou  under  the  same  circumstances  that 
would  govern  their  succession  to  a  natural  bom  son, — we  put  the  ques- 
tion in  that  form,  and  the  reply  of  the  pundit  being  in  the  affirmative 
and  the  authorities  quoted  being  derived  from  well  recognised  works 
on  Hindoo  law,  we  have  seen  no  reason  to  interfere  with  the  judg- 
ment passed  by  the  lower  Court,  and  uphold  it,  with  costs  against  the 
appellant.— Sudder  Dewanny  Adawlut.    The  30th  of  July  1859. 

^  ^^^*  ^^  ^^^^^  exist  another  son  of  the  pro- 
VyavaiS  .  prietor,  then  the  adopted  son  of  his  deceased 
son  will  get  such  share  as  an  adopted  son  would  have  been 
entitled  to-t— D.  Ch.  Sans.  p.  30. 

^  636.     Should  there  exist   no  son,    the  adopted 
y  *  son  of  the  deceased  son  will  take  the  whole  pro- 

perty, J — Ibid. 

^  637.     An  adopted  son's  legitimately  begotten 
y  .  g^^  jg  entitled  to  an  equal  share  with  the  legiti- 

mately begotten  son  of  his  grandfather  by  adoption  ;  and  in  de- 
fault  of  such  uncle,  he  is  entitled  to  the  whole  property. — D. 
Ch.  Sect,  V.  §  25. 

«  Ante,  p.  970.  t  AnU  061. 

X  Tho  original  of  these  two  VyavatthtCs  is  in  the  Sanscrit  Dailaka  chandrik^,  bat  an 
English  Torsion  thereof  is  not  to  be  found  in  Mr.  Satherland's  translation  of  the  work: 
the  MBie  must  hsTt  bma  iasdvertently  omitted. 


VYAVASTHA'.DARPANA.  975 

^  638.     The  same  rule  is  to  be    applied  by  in- 
vyavas  na   ference  to   the  great  grandson    also. — D.  Ch, 

Sect.  V.  §  25. 

^  For^  the  special  rule  is,   that  grandsons,    whose   fa- 

ther is  dead^  take  such  share  (of  the  heritage)  as 
would  have  devolved  upon  their  father  of  the  same  description  as 
th  emselves. — Ibid, 

-      .  -        . .  '  Since  it  is  a  restrictive  rule,  that  a  grandson  succeeds 

^ '  to  the  appropriate  share  of  his  own  father,*  the  son 
given,  where  his  adopter  is  the  real  legitimate  son  of  the  paternal 
grandfather,  is  entitled  to  an  equal  share  even,  with  a  paternal  unde, 
who  is  also  such  description  of  son :  therefore,  a  grandson,  who  is 
an  adopted  son,  may  (in  all  cases)  inherit  an  equal  share  even  with  an 
uncle/ — ^This  must  not  be  alleged  (as  a  general  rule.)  For  there  would 
be  this  discrepancy :  where  the  father  of  the  grandson  were  an  adopted 
son,  he  would  receive  a  fourth  share,f  but  the  grandson,  if  he  were  «uch 
son  (of  him,)  would  receive  an  equal  share  (with  an  uncle  in  the  heri- 
tage of  the  grandfather.)  And  accordingly  whatever  share,  may  be  esta- 
blished by  law,  for  a  father  of  the  same  description  as  himself^  to  such 
appropriate  share  of  his  father  does  the  individual  in  question  (viz. 
the  adopted  son  of  one  adopted)  succeed.  Thus,  what  had  been  ad- 
vanced, only  is  correct. — The  same  rule  is  to  be  applied  by  inference  to 
the  great  grandson  also.— D.  Ch.  Sect  V.  §  25. 

XTxTfLirtusfhfL'  ^^^'     ^^^  ^^^^  ^^  ^^  adopted   son  succeeds 
collaterally  as  well  as  directly. 

Case  no.  166  of  1858. 

kishen-nauth  roy  (one  of  the  defendants,)  appellants  versus 

huree-gobind  roy  and  others  (plaintiffs,) 

Respondents. 

CaS6  ^^^^  C&86  ^&8  admitted  to  special  appeal  on  the  4th 

wtwVo"  639!^*'     ^^^^^  '^^^^  ^»der  the  following  certificate  recorded 

by  Messrs.  B.  J.  Colvin  and  J.  S.  Torrens.  '^  This  was 

a  suit  referring  to  the  property  left  by  one   Nursing-deb    Roy,   who 

•  See  ante,  pp.  20, 21. 
t  In  Bengal,  a  third  share:  see  ante,  p.  909* 
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died  without  issue.  The  plaintiffs  are  the  sons  and  grandctbns  of  one 
of  the  half  brothers  of  Nursingh-deb,  Ram-kissen,  and  thej  sne  for 
succession  to  the  whole  of  the  property  of  Nursingh^  making  the  peti- 
tioner a  defendant.  The  petitioner  is  the  son  of  an  adopted  son  of 
another  half  brother  of  Nursingh's  called  Teloke-chunder,  and  daims 
to  participate  in  the  property  along  with  the  heirs  of  the  elder  half 
brother.  This  claim  having  been  rejected  by  the  decision  of  the  princi- 
pal Sudeer  Ameen,  on  the  ground  that,  according  to  the  vyavastii  of 
the  pundits,  the  heirs  of  an  adopted  son  could  not  succeed  collaterally, 
petitioner  urges  such  decision  to  be  opposed  to  Hindoo  law,  as  laid 
down  at  page  78  of  Macnaghten^  and  page  219  of  Sutherland's  trans- 
lation of  the  Dattaka-chandrika,  as  well  as  to  precedents  of  this  Court, 
as  found  at  page  203  of  Volume  VI.  of  the  select  reports  and  elsewhere. 
We  admit  the  special  appeal  to  try  whether  the  decision  of  the  ques- 
tion of  Hindoo  law  should  be  upheld.^ 

JUDOMBNT. 

It  is  averred  by  the  counsel  for  the  special  petitioner,  that  Nursingh- 
deb  Roy  died  in  1215,  leaving  a  widow,  Tara-monee  who  continued  in 
the  enjoyment  of  his  property  till  her  death  in  1228.  Her  daughter- 
in-law,  Komul-monee,  then  succeeded,  and  after  her  death,  as  alleged 
by  the  plaintiffs,  Hur-soonderee,  widow  of  Gokool-chunder  Roy,  a  fiill 
brother  of  Nursingh-deh  Roy,  adopted  without  permission,  a  son 
named  Bhoobuneswur,  and  in  collusion  with  the  defendant  special 
petitioner,  obtained  possession  of  the  property  of  Nursiugh-deb.  The 
five  plaintiffs,  who  are  the  sons  and  grandsons  of  two  half  brothers  of 
Nursingh-deb  sued  to  set  aside  the  adoption  and  to  obtain  possession 
of  the  property  left  by  Nursingh,  and  made  the  special  appellant, 
Rishen-nautli  Roy,  a  defendant  in  the  suit.  His  answer  disclosed  that 
his  father,  Kallee-nauth  Roy  had  been  adopted  by  Teloke-chunder  Roy, 
another  half  brother  of  Nursingh-deb  Roy,  and  as  one  of  the  family 
by  adoption,  he  claimed  a  sixth  of  the  property  in  litigation.  The  lower 
Courts  have  given  decrees  for  the  plaintiflb,  and  rejected  the  (defen- 
dants') special  appellants^  claim,  on  the  ground  that  the  son  of  an 
adopted  son  is  not  entitled  to  share  with  the  other  collateral  heirs  ; 
and  the  point  to  be  determined  is,  whether  the  heir  of  an  adopted  son 
can  succeed  collaterally  as  well  as  directly  and  whether  the  vy  avast  ha 
of  the  pundits  of  Dacca  and  24  Pergunnah,   Courts,   on  which  the 
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ting  two  adoptions  to  be  le^l,  one  adopted  son  could  not  succeed  to 
the  property  of  the  other  adopted  son,  as  the  collateral  heir.  The 
questions  of  Hindoo  law,  connected  with  the  case,  were  proposed  by 
the  Court  to  their  pundits  in  the  following  form  :  ''  After  the  death  of 
Kishen-kishore,  zemindar  of  the  4  anna  estate,  without  issue,  his  elder 
widow  having  adopted  Nund-kishore  ;  and  when  the  elder  widow,  and 
Nnnd-kishore  died,  his  younger  widow  having  adopted  Ram-kishore; 
and  claims  to  the  estate  having  been  preferred  by  Ram-kishore ;  by 
Joogul-kishore,  the  adopted  son  of  Kishen-kishore's  brother ;  and  by 
Bham-chunder  and  Rooder-chunder,  sons  of  Kishen-kishore's  half  bro- 
ther ;  which  of  the  claimants  is  heir  at  law  to  the  property  ?  and  in 
the  case  of  two  adopted  sons  of  a  common  adoptive  father,  can  one, 
on  the  decease  of  the  other,  succeed  to  his  property  as  the  collateral 
heir  ?"  In  answer  to  this  reference,  it  was  stated  by  the  pundits,  that 
"  if,  after  the  death  of  Kishen-kishore,  his  elder  widow,  duly  authorised, 
adopted  a  son,  that  son  was  proprietor  of  the  estate ;  and  if,  after  the 
death  of  that  son,  the  younger  widow  also  adopted  a  son,  under  due 
authority,  then,  provided  the  adopted  son  of  the  elder  widow  left  no 
issue,  or  brother  by  the  mother  who  adopted  him,  his  property  would 
devolve  on  the  adopted  son  of  the  younger  widow  of  Kishen-kishore,  and 
not  on  the  adopted  son  of  Kishen-kishore's  brother,  or  on  the  sons  of 
his  half  brother.  The  succession  to  one  adopted  son  is  vested  in  the 
other  adopted  son,  as  being  the  nearest  collateral/'  The  Court  of 
Sadder  Dewanny  Adawlut  agreed  with  the  Provincial  Court  of  Dacca, 
with  respect  to  the  adoption  of  Ram-kishore  by  Narayni  Debeh  being 
proved  to  have  been  duly  authorised ;  and  as,  under  the  above  opinion 
of  the  pundits,  it  appeared  that  two  adoptions  in  the  family  of  the 
same  man  are  valid;  that  an  adopted  son  succeeds  collaterally  as  well 
as  lineally  in  the  family  of  his  adoptive  father ;  and  that  Ram-kishore 
was  the  rightful  heir  to  the  whole  4  anna  estate  in  contest,  the  claim 
preferred  to  it  by  the  appellants  was  pronounced  to  be  inadmissible. 
The  appeal  was  in  consequence  dismissed  by  the  Sudder  Dewanny 
Adawlut,  with  costs.  (  a  )  August,  21st.,  1807— S.  D.  A.  R.  Vol. 
I.  p.  209. 


(a)  The  right  of  a  soa  by  adoption  to  inherit  from'hu  coUaterali,  in  the  faroilj  of  hit 
adoptive  father,  was  established  by  the  decision  in  this  canae^  as  well  as  the  lawfulness  of 
two  succeasiye  adoptions,  by  the  widows  of  the  same  persons,  noder  authority  fbr  that 
purpose  freni  their  buebaad.  f  Kete  by  the  JUfQttmr,  that  is,  Sir  Wiiliafli  Maeoagfatea.) 
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has  been  an  adoption  of  a  son  of  Komula  Debea  or  not.  The  reasons 
for  drawing  this  as  the  only  issue  are  these.  The  plaintiff  alleges 
that  Pran-nauth,  the  husband,  dyin^  gave  both  bis  widows  the  power 
to  adopts  each  three  sons  in  succession.  Under  this  permission^  she 
herself  adopted  a  son  who  died,  after  there  had  been  a  separation  of 
their  respective  interests  in  the  property.  She  however  denies  that 
Komula^  the  elder  widow,  ever  did  adopt  a  son,  and  that  consequently 
now  Komula  is  dead,  she  succeeds  to  the  share  she  held  as  the  survi- 
ving widow  of  Pran-nauth.  Her  pleaders  admit  that,  if  Komula  had 
really  exercised  the  permission  given  her  and  adopted  a  son,  the  pro- 
perty held  by  Komula  after  the  decease  of  the  adopted  child,  would  not 
revert  to  her,  but  go  to  the  heirs  in  her  husband's  family.  As  therefore 
the  defendants  assert  that  Komula  did  Itdopt  Kalee-nauth,  who  died  rery 
young,  and  are  consequently  holding  under  the  rights  of  succession  to 
him,  the  question  to  be  tried  is  whether  that  adoption  ever  took  place. 

The  evidence  on  this  point  consists  of  a  petition  and  mooktear-namah, 
in  both  of  which  Komula  Debea  styles  herself  the  mother  of  Kalee-nauth, 
and  there  is  a  roobakaree  of  the  6th  October  1811  referring  to  the  fact 
of  these  documents  being  filed,  it  therefore  affords  unquestionable  proof 
of  the  genuineness  of  the  papers,  and  as  far  as  they  go,  they  tend  to 
the  belief  that  Komula  Dcbca  herself  acknowledged  Kalee-nauth  to 
be  her  son,  while  the  date  is  so  far  back  that  at  all  events  it  is  safe  to 
conclude  the  acknowledgment  was  on  her  part  disinterested.  Previous 
to  that  time  is  dated  the  petition  of  the  11th  Aghun  124:5  B.  S.  in 
which  she  reports  the  adoption  to  the  collector,  regarding  which  so 
much  has  been  recorded  by  the  Principal   Sudder  Araeen. 

It  may  then  fairly  be  said  that  we  have  before  us  substantial  proof 
that  Komula  during  her  life  time,  by  public  and  private  acts  of  her 
own,  acknowledged,  relationship  of  Kalee-nauth,  and  to  those  acts 
there  is  so  reason  to  attribute  fraudulent  motive  of  any  kind,  there 
is  also  the  position  in  which  she  stood  to  the  plaintiff,  and  the  terms 
on  which  she  held  her  share  of  the  property,  all  tending  to  the 
exercise  of  such  a  power  as  she  is  said  to  have  possessed  ;  and  it  is 
difficult  to  conceive  what  reasons  could  have  induced  her  to  acknow- 
ledge Kallee-nauth  as  her  son,  and  at  the  same  time  with-hold  frora  him 
or  abstain  herself  from  doing  all  that  would  legally  entitle  him  to 
profit  by  the  acknowledged  relationship  established  between  them. 
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Tt  is  true^  there  is  no  positive  proof  of  actual  performance  of  all  that 
the  Hindoo  shasters,  inculcate^  bat  there  is  no  proof  of  a  nature  to 
nullify  anj  presumption  that  they  were  duly  performed.  In  fact,  the 
plaintiff^  though  alleging  an  adoption  on  her  own  part,  has  not  attempt- 
ed to  prove  that  such  was  attended  by  any  sucK  demonstrations  of 
the  fact  as  we  find  were  made  publicly  on  the  part  of  Komula.  Oti 
the  whole,  we  are  satisfied  that  Kallee-nauth  was  adopted,  and  that 
plaintifi^s  claim  to  the  property  should  not  be  admitted. 

We  therefore  reverse  the  Pirincipal  Sudder  Ameen's  decision  with 
costs  of  both  courts  on  the  plaintiff.  30th  April  1856. — S.  D.  A. 
D.  p.  359.  .  . 

Vvavastha^-  ^^'     The  adopted  son  of  a  Shudra  inherits  in 
equal  shares  with  the  legitimately  begotten  son 
during  the  life-time  of  the  adopter,, but  gets  half  of  that  son's 
share  after  the  adopter's  Seath.     {See  ante,  pp-.  913 — 9I&.) 

A  fhn-rif  '^^^  equal  partition  of  the  son  of  the  wife,  the  son 
^  *    given,  and  the   rest,   with   the'  real   legitimate   son, 

whilst  the  father  lives,  and  their  succession  to  the  moiety  of  the  share 
of  such  son,  where  the  father  may  be  dead  at  the  time  of  partition, 
follow  a  fortiori.— D.  Ch.  Sect.  V.  §  30. 

Remark  ^^^  above  Vt^astha  is,  however,  applicable   to   the 

lower  classes  of  shidras  of  this  country :  inasmuch 
as  here  the  inheritance  of  the  good  or  high  caste  shddras,  whose  con- 
duct in  other  respects  is  like  that  of  the  twice-born  men,  is  also  cus- 
tomarily regulated  like  that  of  the  regenerate  classes.  See  ante, 
pp.  913— 915, 

SUCCESSION  OF  A  DWYaMUSHYJIYANA  AND  THe'  REsT. 

Vvavastha''    ^^^*     The  son  given,  who  is  9t  Zhoydmushyd- 
yana  (son  of  two  fathers,*)  if  both  his  adoptive 
and  natural  fathers  have  no  other  male  issue,  takes  the  whole 
estate  of  both.— D.  Ch.  Sect.  V.  $  33. 

_  4.1,    ^  ^^^'     ^^^  adopted,  where  legitimate  issue  (of 

^  '  the  adopter)  existed,  does  not  participate  in  the 

estate  of  the  adopter. — Ibid. 

*  See  ante,  p.  846. 
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VyavapStha"^.  ^^^'  ^^'  *  legitimate  son,  being  bom  (to  the 
natural  father)  subsequent  to  the  adoption,  the 
adopted  son  takes  out  of  the  natural  father's  estate*  half  of  the 
share  of  a  legitimate  son.  (If,  however,  such  issue  be  subse- 
quently born  to  the  adopter,  the  adopted  in  question)  takes 
half  of  the  share  which  is  prescribed  by  law  for  an  adopted  son, 
exclusively  related  to  his  adoptive  father,t  (where  legitimate 
issue  may  be  subsequently  born  to  that   person.) — Ibid. 


*  The  portion  in  Italics  is  omitted  in  Mr.  Sutherland's  translation, 
t  See  anU,  pp.  909,  910. 
Where,  snhsequent  to  an  adoption  legally  made,  a  Intimate  son  is  bom  to  the  adop« 
ter,  the  adopted  aon,  at  a  division  of  the  heritafre  with  snch  son,  receives  a  qoarier  share 
(but  see  ante,  p.  909.)  according  to  the  Dattaka-cfiandrihf,  A  distinction,  however, 
obtains  in  the  case  of  the  ThoydCmiMhyiyana,  From  an  obscnre  pert  of  that  woifc  it  would 
appear  to  be  the  doctrine  of  its  author,  that  such  son  woold  only  take  half  the  share,  to 
which  the  son,  absolutely  adopted,  would  be  entitled,  in  participating;  with  a  lefntimate 
son.  subseqnently  bom. — On  the  same  principles,  this  author  appears  to  provide  that, 
where  legitimate  issue  is  subsequently  bom  to  the  natural  father,  the  Dwy^mushyrfana 
only  takes,  in  the  estate  of  snch  father,  the  half  of  the  share  of  a  legitimate  son. — Suther- 
land's Synopsis,  Head  Fifth,  p.  154. 

Sir  William  Macnachten  says ;— *'  With  a  legitimate  son  subseqnently  bom,  the 
JhoydCmushyayana  takes  half  a  share  of  his  adopting  father's  property."  (Vol.  I.  p.  71  ;) 
and  as  authority  for  the  same,  he  refers  to  the  Dattaka-ehandrikd  (Sect.  V.  §  33,)  that 
IB,  the  VyavcuthdCt  1^08.  641,642,  and  648,  quoted  herein.above,  on  reference  to  which  it 
appears  that  the  above  dictum  of  the  learned  gentleman  is  en'oneons,  and  not  in  confor- 
mity with  the  psRSflge  of  the  Dattaka-chandrikdC  cited;— inasmuch  as  it  is  clear  from  the 
passage  in  qnestion  that  a  legitimate  son  bein?  subsequently  bom,  the  IhpyamuskyifyaiHt 
does  not  inherit  half  of  the  whole  rstate  of  the  adopter,  but  is,  in  that  case,  entitled  to 
half  of  the  share  which  an  adopted  son  exclusively  related  to  the  adopter  would  have  been 
entitled  to.— -The  fallacy  of  the  dictum  may  also  be  evinced  in  another  way,  namely,  if 
in  the  above  case,  the  Dt^j/ofrnt^j A voT^/ana  is  entitled  to  half  ofbia  adopting  father's  pro- 
perty (as  held  by  the  learned  gentleman,)  then  the  remaining  half  necessarily  becomes 
the  portion  of  the  legitimately  begotten  son.  and  thus  the  dictum  in  queecion  provea  to 
be  contrary  to  the  principle  of  the  law  and  inconsistent  with  reason  .-—contrary  to  the 
principle  of  the  law,  because,  the  rule  is  I'sce  an/e,  pp.  909,910.)  that,  "where  a  legiti- 
mate son  is  bom  subsequent  to  the  adoption,  the  sdopted  son  takes  one  third,  and  the 
legitimately  begotten  son  is  entitled  to  two  thirds; — inconsistent  with  reason,  because,  a 
legitimate  son,  subsequently  bom,  having  the  ri^ht  to  perform  all  the  religions  rites 
)>enericial  to  the  late  proprietor's  soul,  is  justly  and  deservedly  entitled  to  the  donbU 
share  (as  ordained  by  the  law)  of  the  adopted  son.  (See  his  own  work.  Vol  T.  p.  70.) 
Thus  the  dictum  that  a  DwycCtnushytfyana  son  is  to  bava  an  equal  share  with  a  legitimate- 
ly begotten  son,  is  contrary  not  only  to  the  law  and  reason^  but  also  to  the  priDciple 
laid  down  by  himself. 


VY  A  VASTH  A:.D  ARPAN  A.  981 

yavas         .  ^^f^ydy^na  succeed  also  in  the  same  manner. 

^  645.     The  children   of  an  Anitya-dwydmushya^ 
^  '  yana^  baring  no  relation  with  the  family  of  the 

adopter  *  it  is  inferred,  by  analogy,  as  well  as  by  equity,  that 
they  are  not  entitled  to  inherit   from   them. 

VvAVAfltTiA.  ^^^'  '^^  exclusively  given  sons  and  Dwyd- 
mushydyanas  adopted  by  persons  blind,  lame  or 
otherwise  disqualified  from  inheriting,  and  so  forth,  have  no 
right  to  the  estate  of  their  adoptive  grandfather's  estate,  but 
to  maintenance  only.* 

A    +11    t^f        "^*  ®^^*'  blind,  lame,  and  so  forth,t  do  not  inherit, 

^ '    and  since  it  is  ordained,   that  their  legitimate  son, 

and  son  of  the  wife    only,  participate  in  the   estate   of  the   paternal 

grandfather,  a  son  given  or  other  description  of  son,   adopted  by  such 

*  See  ante,  pp.  009^10. 

f  A  doubt  might  be  entertained,  as  to  the  Talidity  of  an  adoption,  by  one  not  being 
in  the  order  of  the  *  OrihC  (the  house-holder  or  married  man,)  or  bj  a  blind,  impotent, 
or  other  person,  disqualified  from  inheriting.  The  more  correct  opinion,  howerer,  ap- 
pears to  be,  that  an  adoption,  by  any  of  the  persons  described,  wonid  be  yalid  ;  though  it 
seems  reasonable,  that  the  affiliation  of  one  exduded  from  inheritance,  sboald  confer  no 
rigbt  of  succewion  on  the  adopted,  of  which  the  adopter  is  debarred  by  law. — Sutherland** 
Synopsis,  Head  First,  p.  148. 

The  indiTidaals  excluded  from  inheritance  are,  "  the  impotent  person,  the  outcast  and 
his  issue,  one  lame,  a  mad  man,  an  idiot,  a  blind  man,  a  person  afflicted  with  an  incur- 
able disease,  and  others  similarly  disqualified,"  (  See  Chapter  VIII.)— The  possibility  of 
a  doubt,  as  to  the  legality  of  an  adoption,  by  such  persona,  is  snggeated  with  reference  to 
a  passage  in  the  MUcLkshewcf,  which  declares,  that  the  specific  mention  of  '  the  legitimate 
son  and  son  of  the  wife,  in  a  text  of  Jaontatalkta,  proriding  for  the  inheritance  of  such 
sons  of  disqualified  persons.*  is  intended  to  forbid  the  adoption,  by  them,  of  other  sons. 
The  author  of  the  Datiaka^chandrik^  likewise,  arguing  horn  the  same  or  a  parallel  text, 
that  an  adopted  son,  is  not  ordained  for  disqualified  persons,  excludes  such  son  of  those 
persons  from  succeeding  to  tiie  estate  of  the  paternal  grandfather.  In  the  absence,  how- 
CTer,  of  other  authorities,  those  alluded  to  can  hardly  be  admitted  as  suffioiant  to  eatablish 
a  general  rule,  vitiating  m  toto  the  adoption  by  one  excluded  firom  inheritance.— In  fact 
the  author  of  the  DaUaka'Chandrihi  without  advancing  such  position,  mevsly  denies  the 
right  of  one  so  adopted  to  inherit  of  his  adoptive  father ;  and  perhaps  no  more  was  intend- 
ed by  the  author  of  the  iV i^'dU&aytir,— Ss^erlsiid's  Synopiis,  Nots  ir,  p.  156* 
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persons^  has  no  light  to  the  estate  of  the  paternal  grandfather,  but  to 
maintenance  only.  For,  alimony  being  provided  for  the  wives  of  the 
persons  blind  and  so  forth,  maintenance  for  their  adopted  sous  is  in- 
ferred a  fortiori.  So  also,  having  previously  declared  sons  blind,  lame, 
and  so  forth,  not  to  be  heirs  (an  author)  adds, — '*  Of  these,  the  sons 
legitimate,  and  sons  of  the  wife,  who  are  free  from  defect,  participate  in  a 
share :  the  childless  wives  of  those  (who  are  blind  and  so  forth)  are 
to  be  supported,  if  virtuous.  Their  daughters  are  to  be  maintained 
las  long  as  unmarried/' — D.  Ch.  Sect.    VI.  §  1,  2. 

Vvavaathft^  647.  From  the  dictum,  that  they  have  no 
right  to  the  estate  of  their  adoptive  grandfather, 
it  is  inferred  that  a  fortiori  they  have  no  right  to  the  estate  of 
the  relations  inferior  to  the  grandfather,  namely,  those  other 
than  the  parents,  because  their  fathers  (through  whom  they 
claim)  had  no  right  to  the  property  of  such  relations. 

^  648.     It  follows,  however,  that  the  exclusively 
^  '  adopted  sons,  as  well  as  Dwyamushydyana  sons, 

are  entitled  to  adoptive  fathers'  property,  if  any. 

Reason  ^^^  ^^^^  ^^®  ^°  where   prohibited    to    inherit  their 

adoptive  fathers*  own  property. 

4.-U    ^  ^^^'    ^  ^^^  adopted,  notwithstanding  the  exis- 
y*^  '  tence  of  a  legitimately  begotten  son,   has   no 

right  to  the  property  of  the  adopter. 

AnfhnTnfxr      ^^^^^  ^^  ^®  shown,  that  a  son  given  participates    with 
^ '    a  real  legitimate  son,  born  subsequently  to  his    adop- 
tion, a  son,  adopted  where  a   legitimate  son   exists,   does  not  take   a 
share.— D.  Ch.  Sect.  VI.  §  3. 

^  M'.y   650.     A  son  adopted,  without  the  performance 

yavastna  .  ^f  ^^le  religious  rites,  ordained  for  the  purpose, 
is  not  entitled  to  inherit  from  such  adopter,  but  to  receive 
wealth  sufficient  for  his   marriage. 

Anthoritv      Accordingly,  an  author   declares  the  non-succession 

^ '    to  a  share  of  one  adopted   without   observance   of 

rules ;— "  Him  existing,  a  son  being  created,  and  a   son   given   exist- 
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ing^  one  being  adopted  informally,  that  state  is  his  only^  who  is  justly 
master  of  the  father's  wealth.  Manu. — ''He,  who  adopted  a  son 
without  observing  the  rules  ordained,  should  make  him  the  participa- 
tor of  the  rights  of  marriage,  not  a  sharer  of  the  wealth/'— D.  Ch- 
Sect.  VI.  §  3. 

V-wi-vafltha^  ^^^*     A  son  adopted  from  a  different  tribe  or 
caste  is  not  entitled  to  inherit  from  the  adopter- 

P  Because,  it  is   prohibited     in  the  present  {kali)  age 

to   adopt  a  son   from   a  different  caste. — See   ante» 
pp.  821.  et  segue. 

^  .,  •-  It  is  declared  by  an  author,  in  the  following  text,  that 
^ '  a  son  given  likewise,  who  is  of  a  different  class,  does 
not  inherit : — "  If  one  of  a  different  class  should,  however,  in  any  in- 
stance, have  been  adopted,  as  a  son,  h  e  should  not  make  him  the 
participator  of  a  share. — This  is  the  doctrine  of  Shounaka.''— D.  Ch. 
Sect.  VI.  §  4.  See  also  Sect.  I.  §  14. 

ADOPTION  INDEFEASIBLE. 

Vvavastha'^  ^^"^     "^^^  adoption  of  a  fit  person  made  by  the 
performance  of  the  rites  ordained  in   the  Vedas 
cannot  be  rendered  invalid  by  the  omission  to  perform   an   un- 
essential ceremony,  or  for  any  other  cause.* 

^  653.     After  having  adopted  a  son  in  due  form, 
vyava  .  the  adopter,  by  his  will  or  other  deed,   cannot 

disinherit  such  son. 

4.-U   ^    ^^'*'     ^^^  adoption  of  an  only  sonf,  or  the  eld- 
y  *  est  son  J  (  of  a  person,)  if  made  by  the  per- 

formance of  the  rites  ordained  in  the  Vedas,  cannot  be  invalida- 
ted or  set  aside,  although  it  be  deemed  not  to  be  a  good  one. 

«  See  ante,  pages  872—885. 
t  "  Let  no  man  accept  an  only  son**  because  he  should  not  do  that  whereby 
the  family  of  the  natural  father  becomes  extinct :  but  this  does  not  inyalidate  the  adop- 
tion of  such  son  factually)  given  (Coleb.  Di^,  Vol,  III.  243.)  This  opinion  of  Jagan-n^iha 
does  not  seem  to  be  an  inconsistent  one,  for  if  the  gi?er  give  his  only  son  in  adoption 
causing  his  own  lineage  to  become  extinct,  there  is  no  reason  why  the  adoption  of  such 
son  should  be  invalid,  though  it  be  a  blamable  act. 

t    See  ante,  page  829  et  teque,* 


984  VYAVASTHA-DARPANA. 

VvAvaRt>iA'  ^^^'    ^^^^  ^  lawfully  begotten  son,  an  adopted 
son  also  may  resign  his  right  to  the  property  of 
his  adoptive  father,   but  nevertheless  he  cannot  free  himself 
from  his  connection  and  duties  as  adopted  son. 

Inasmuch  as  he  was  given  aod  received  soley  to  perform  those  duties 
as  a  son,  and  he  could  not  be  repudiated  or  discarded  like  a  be- 
gotten son.     But, — 

^  656.  If  an  adult  adopted  son  make  an  agree- 
vyavasuia.  j^^^^^  stipulating  the  stability  of  his  right  to 
depend  upon  his  performance  of  certain  conditions,  his  non- 
performance of  those  conditions  will  cause  his  right  to  become 
extinct.* 

Sree  Brij-bhookhvn-jeb  Mvha-raj  versus  Sbee  Gokoolot- 

SAO-OEE  MUHA-RAJ. 

CaSO  I-     Adoption,  performed  according  to  the  ceremonies 

bearing  on  the  vya-  ^f  |.|,g  fr^^^^  ^^^  Shistros,  caunot  be  set  aside  from 
any  want  of  formality,  or  other  cause,  should  the 
person  opposing  it  be  ever  so  near  a  kin  to  the  adopter. — ^The  5th  of 
November  1817.  Borradale's  Reports,  Vol.  I.  p.  181.  Morley's 
Digest  Vol.  I.  q.  24. 

Bhasker  bucha-jee  versus  Naroo 
Raghoo-nauth. 

II.  Where  a  widow  received  instructions  from  her  husband  to 
adopt  a  son,  and  in  accordance  with  them  applied  to  her  brother* 
in-law  and  his  relations  for  a  son,  and  they  refused  to  give  her  one' 
it  was  held,  that  neither  length  of  time  nor  after  the  decease  of  her  hus- 
band, nor  the  adoption  having  taken  place  at  other  than  the  place  of 
residence  of  the  parties,  nor  want  of  permission  of  the  RuUing  antho- 
rites,  are  sufficient  grounds  for  setting  aside  an  adoption  once  made 
with  sufficient  ceremonies ;  and  that  a  son  so  adopted  becomes  heir 
to  the  whole  of  his  adoptive  father^s  property — 1826.  Bombay  S.  D. 
A.  Sel.  Rep.  p.  24.  Vide  Motley's  Digest,  Vol.  I.  p.  25. 


*  See  Macn.  H.  L.  Vol,  11,  Cb.  6,  Case  10,  pp,  183,  184.  See  also  ante,  pp.  918,917. 
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HuBBUT  Rao  Mankbr  versus  Gobind  Rao  Bulwunt. 

III.  Where  aii  adoption  is  made  contrary  to  the  provisions  of  the 
Hindu  law,  the  sin  lies  with  the  person  giving,  and  not  with  the  party 
receiving,  and  it  cannot  be  set  aside,  as  an  adoption,  having  once  been 
effected  according  to  the  forms  of  the  Veda,  cannot  on  any  pretence 
be  annulled. — Ist  Sessons.  1823,  Borradale's  Reports,  Vol.  II.  p.  76. 
See  Morley's  Digest,  Vol.  I.  p.  J24. 

GoPEE-MOHun  Deb  versus  Rajah  Rajkishen. 
CStSeS  ^-     ^  Hindu   having   adopted   a   son,  cannot  disin- 

Kearing  on  thcvya-     herit  such  SOU  by  wiU. — East's  Notes,  Case  75.  Cons. 

▼Mtha  No.  653.  "^  ^ 

H.  L.  pp.  230— 2S3.    See  ante,  p.  970. 

II.  A  similar  decision  was  passed  in  Sree-mutty  Joy-mojay  Dossy 
versus  STee-mutty  Shibo-soondry  Dossy.  —  Ft^fe  Pulton's  Reports,  p.'75, 
and  ante,  p.  970. 

Pran-bullub  Gokul  versus  Deo-kishbn   Toolja-ram. 

III.  A  Hindu  having  adopted  a  son,  and  from  feelings  of  anger 
against  him  made  a  will  in  favor  of  him  and  his  brothers,  it  was  held 
that  such  will  did  not  affect  the  adoption,  and  that  he  was  not  by 
reason  of  the  existence  of  the  will  liable  for  his  own  father's  debts. — 
^♦th  June  1824.  Bombay  S.  D.  A.  Sel.  Rep.  p.  4.  Morley's  Digest. 
Vol.  I.  p.  25, 

Veera-permall  Pillay  versus   Naraen   Pillay. 
CstSBS  I'    ^^^  adoption  of  an  eldest  or  only  sou  is  improper, 

b'>aring  on  the  vya-      but  not  invalid*     If  a   man   have    two   wives,    and 

Yastha  No.  654. 

have  by  the  first  one  son,  and  by  the  second  several 
sons,  the  elder  of  those  by  the  younger  wife  may  be  given  and  received 
in  adoption.— The  5th   of  August  1801.  Morley's  Digest^  Vol.  I.  p.  16- 

Arnachellum  Pillay  versus  Jyabamy  Pillay. 

II.  The  adoption  of  an  only  son,  once  made,  cannot  be  set  aside. 
Both  the  giver  and  receiver  in  adoptions  thereby  commit  sin.  Case  5 
of  1817.-1  Mad.  Dec.  154.  Morley's  Digest  Vol.  I.  p.  24. 

III.  The  adoption  of  an  only  son  is  valid,  but  both  the  giver  and 
receiver  incur  sin. — Case  of  the  Rajah  of  Tanjore.  See  Morley's  Digest^ 
Vol.  I.  p.  16. 

•  See  Colcb.  Dig.  Vul.  III.  p.  213. 
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NUND-RAM   AMD  OTHERS  VerSUB  KaSST  PaNDSY 

AND  OTHERS. 

IV.  The  adoption  of  an  only  sou,  once  made^  caanot  be  inraiid- 
ated.— The  80th  of  June  1825.  S.  D.  A.  R.  Vol.  IV.  p-  70. 

Casb  no.  405  or  1862. 

Seeta-ram  and  others  (Defendants)  Appellants  versas 

Dhunnook-dharee  Sahye  (Plaintiff)  and  others 

(Defendants)  Respondents. 

V.  The  only  ground  of  special  appeal  in  this  case  as  urged  before  us 
is  that  the  adoption  of  Nursingh-naraen  (an  event  which  took  place 
58  years  ago)  was  not  a  legal  adoption^  inasmuch  as  he  was  an  elder 
son,  and  could  not  be  legally  adopted. 

Looking,  however,  at  the  decisions,  there  seems  to  be  no  evidence 
that  Nursingh-naraen  was  the  eldest  of  the  family  at  the  time  of  his 
adoption,  and  precedents  have  been  shown  to  ns  wherein  it  has  been 
distinctly  held  that  the  adoption  of  an  elder  son,  though  improper,  is 
nevertheless  not  iUegal. 

There  being  then  no  weight  or  validity  in  the  objection  taken,  we 
dismiss  the  special  appeal  with  costs. — The  2nd  of  September  1862« 
Hay's  High  Court  Decisions,  page  260. 

Ranee  Bhudr  Sheo   Bhudr  versus  Roop-shuxker 
Shunker-jek 

CaSO  I-     As  a  lawfully  begotten  son  may  renounce  his  share 

****!L"?x^°  '*'•  ^y*"     in  the  estate  of  his  father,    even   so   an  adopted    son 
▼Mtha  No.  655.  ^ 

is  at  liberty  to  resign  his  right  to  the  property  of  his 
adoptive  father,  although  he  cannot  free  himself  from  adoption,  and 
should  he  so  refuse  to  take  property,  and  if  the  property  to  which  he 
succeeds  be  a  share  of  a  divided  heritage,  the  adopter's  widow  will  suc- 
ceed to  it.— 13th,  May  1824.  Borr.  Rep.  Vol.  II.  p.  656.  Morley's 
Digest,  Vol.  I.  p.  24. 

C&S6  I*     Mussummat  Tara-munee    Debea   versus     Deb- 

^^m   No!'*657*'     ris,rsLen  Roy  and  another.     10th  July  1824,— S.  D.  A. 
Rep.  Vol.  in.  p.  387,     See  ante,  j}.  825. 
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Q.  2.  If  a  dispute  arise  between  an  adopted  son  and  his  adopt- 
ing mother,  and>  to  decide  it,  the  adopted  son  execute  an  agreement 
of  the  following  purport,  that  his  mother  is  to  remain  in  possession 
of  the  landed  property  during  her  life-time,  and  that  he  is  to  inherit 
after  her  only  on  the  following  condition  r  that  should  any  serioua 
difference  occur  between  his  mother  and  himself,  he  is  to  lose  all  his 
rights,  and  his  adoption  to  he  held  void ;  does  such  document,  on  the 
occurrence  of  any  difference  between  them,  confer  a  legal  right  on 
the  mother  to  disinherit  the  adopted  son. 

B.  S»  Under  the  circumstancea  stated,  auofa  agreement  does  con* 
fet  the  right  alluded  to  on  the  mother,  because  the  owner  of  any 
possessions  may  dispose  of  them  as  he  pleases.  This  opinion  is  con- 
formable to  the  Daya-bhaga,  Vtvida-bhanganfoioa,  Vividimava'seiu,  and 
other  tracts. 

Authorities : — ^The  text  of  Na!iada  cited  in  the  above  authorities 
"  Should  they  give  or  sell  their  own  shares,  they  do  all  that  as  they 
please,  for  they  are  masters  of  their*  own  wealth.'' 

Musst.  Tara-munee  Debea,  vertus  DebHaaraen  Roy  and  Bisbenw 
persaud.  Sudder  Dewanny  Adawlut.  January  14th,  1824.-*--Macn.  H.  L. 
Vol.  II.  p.  183- 

MISCELLANEOUS  CASES  RESPECTING  ADOPTION. 

Case  nq.  38  of  1856. 

Ranee  Mun-moheenee,  (Respondent)  Petitioner  versus  Joy-narain 

BosE,  (Appellant)  Opposite  party. 

In  this  case  the  application  for  review  was  rejected,  inasmuch  as 
the  court  saw  no  reason  to  doubt  the  correctness  of  its  former  rulings.* 

In  cases  in  which  permissions  to  adopt  are  propounded,  contempo- 
raniety  of  execution  aud  publication  is  the  best  test  of  the  genuine- 
ness of  the  deed  set  up,  and  in  the  absence  of  this  test  all  the  circum- 
stances bearing  upon  the  alleged  deed  and  all  the  probabilities  for 
and  against  its  genuineness,  must  be  thoroughly  considered. — Abstract 
of  the  decision  in  the  above  suit  passed  on  the  2Ist  of  February  1837. 
See  S.  D.  A.  D.  for  1857,  pages  244—246. 

*  See  anU,  pp.  901—^08. 
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In  Equity. 
Sreb-muttt  Raj-coouaree  D068EB  vcrsas  Nobo-ooohar 

MULLICK  AND  ShaMA-CHURN   MULLfCK. 
NOBO-COOMAR  MULLICK  AND  ShAMA-CHURN  MuLLICK  VCFSUS 

Sree-mutty  Raj-coomaree  Dossee. 

Broop-laul  Mullick  died  in  1837,  leaving  a  widow,  since  deceased,  and 
four  sons,  Prawn-kishen  Mullick,  since  deceased,  Sree-kishen  Mul- 
lick, deceased  in  1851,  and  the  defendants,  Nobo-coomar  Mullick  and 
Shama-churn  Mullick,  Sree-kishen  Mullick  died  intestate,  leaving  a 
widow  Raj-coomaree  Dossee.  The  issues  raised  by  the  pleadings  in 
these  suits  were:  first,  whether  or  not  Raj-coomaree  Dossee  was  enti- 
tled to  retain  five  company's  papers, — aggregating  Cos.  Rs.  1 ,21,000  of 
which  she  had  taken  possession  after  her  husband's  death,  and  whether 
or  not  she  was  entitled  to  adopt  a  son  by  a  verbal  authority  received 
from  her  husband  before  his  death. 

At  the  hearing  it  was  objected  that  the  court  could  not  declare  as 
to  the  power  of  adoption,  it  was  decided  that  the  plaintiff  had  esta- 
blished her  title  to  the  company's  papers  as  her  stree-dhun,  and  fol- 
lowing is  so  much  of  the  judgment  of  the  court  as  related  to  the  de- 
claration of  the  right  to  adopt. 

Col  vile,  C.  J.  Before  we  express  any  opinion  upon  the  effect  of  the 
evidence  given  on  either  side  touching  the  power  of  adoption,  which 
is  alleged  to  have  been  given  by  Sree-kishen  to  his  widow,  it  will  ha 
convenient  to  consider  the  question  raised  by  Mr.  Advocate  General 
whether  the  court  can  declare  the  existence  of  such  a  power  before 
an  adoption,  and  in  the  absence  of  the  party  to   be   adopted. 

The  manner  in  which  the  question  comes  before  us  is  this.  On 
the  11th  of  January  1S55  Nobo-coomar  Mullick  and  Shama-churn 
Mullick  filed  their  bill,  alleging  various  acts  of  waste  against  the 
plaintiff  as  heiress  with  the  limited  interest  of  a  Hindoo  female  and 
insisting  on  their  right  as  presumptive  heirs  in  reversion  to  have  the 
property  of  her  husband  ascertained  and  secured.  In  her  answer  filed 
on  the  16th  of  April  1855,  she  suggests  that  she  is  not  merely  heiress  of 
her  husband,  but  that  she  has  an  authority  from  him  to  adopt,  which  if 
exercised  would  of  course  defeat  both  her  own  interest  and  the  con- 
tingent interest   of  the  reversioners.     Upon  this  and  on  the  16th  day 
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of  July  1855  the  Mullicks  amended  their  bill  ti*eating  the  pretence  of 
authority  as  false  and  praying  for  a  declaration  that  no  such  authority 
was  given,  and  for  an  injunction  to  restrain  her  from  making  an 
adoption  under  colour  of  it.  They,  therefore,  first  called  for  the  ad- 
judication of  the  court  upon  the  validity  of  the  alleged  authority,  it 
was  not  until  on  the  2Snd  of  December  in  the  same  year  that  Raj- 
coomaree  Dossee  filed  her  bill  praying  to  have  her  right  to  adopt  affirmed 
by  a  declaration  of  the  court,  her  cross  suit,  however,  in  some  way  got 
precedence  of  the  original  suit  and  by  an  arrangement  between  the 
parties  was  first  heard  and  the  effect  of  this  was  some  what  to  alter  the 
order  in  which  the  evidence  on   the  question  has  been  taken. 

It  seems  difficult  to  dispute  the  right  to  bring  such  a  suit  as  that 
presented  by  the  amended  bill  of  the  Mullicks.  The  adoption,  if  made, 
would  throw  a  cloud  over  their  title  as  reversioners ;  and  if  the  widow 
were  on  a  false  suggestion  of  authority  actually  about  to  adopt,  they 
would  seem  to  have  a  right  to  prevent  her  from  making  that  like  any 
other  transfer  of  the  estate  to  their  prejudice.  Nor  can  we  assume 
that  such  a  suit  though  a  decree  in  it  might  not  bind  the  interest  of  a 
son  adopted  in  defiance  of  it,  would  be  unfructuous,  because,  we  are 
not  to  assume  that  the  widow  would  incur  the  penalties  of  a  contempt 
by  disobeying  the  injunction  of  this  Court.  It  must  be  conceded  how- 
ever that  both  the  prayer  of  Raj-koomaree  Dossee*s  bill  and  the  argu- 
ments addressed  to  us  in  favor  of  the  court's  power  to  make  such  an  affir- 
mative declaration,  go  further  and  imply  that  in  all  cases  a  bill  will 
lie  by  the  widow  and  heiress  in  possession  against  the  reversionary 
heirs  of  her  husband  for  the  mere  purpose  of  having  her  power  to 
adopt  (a  power  which  she  cannot  be  compelled  to  exercise)  affirmed. 

One  argument  which  has  been  strongly  pressed  in  support  of  this 
view  is  founded  on  the  29th  Section  of  Act  VI  of  IBS*,  but  that 
enactment  only  removes  the  objection  to  the  suit  which  eonsists  in 
its  seeking  merely  a  declaration  of  right  without  a  consequential  re- 
lief. It  leaves  untouched  the  objection  that  may  consist  in  the  want 
of  sufficient  interest  in  the  plaintiff  to  maintain  such  a  suit,  or  in 
the  absence  of  material  parties  interested  in  the  question.  There  are 
certainly  many  objections  to  such  a  suit.  The  affirmance  of  the  right 
in  it,  would  be  no  conclusive  affirmance  of  the  right  of  the  party, 
afterwards  adopted  even  against  the  actual  defendants  in  the  suits. 
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still  less  against  any  other  person  who  might  thereafter  become  the 
heir  of  the  husband  living  at  the  time  of  the  widow's  death.  Nor 
would  a  declaration  that  the  widow  had  no  right  to  adopts  or  the 
dismissal  of  her  bill,  exclude  the  right  of  anj  person  afterwards 
adopted  by  her,  the  decree  in  either  case  would  be  ref  i$iier  aUas  oeim 
The  widow  is  a  mere  donee  of  a  power,  the  exercise  of  which  would 
defeat  her  own  estate.  As  far  as  interest  therefore  is  concerned  her 
interest  is  opposed  to  a  duty,  which  seems  generally  to  be  considered 
one  of  imperfect  obligation.  In  a  case  reported  in  S  Moor's  Indian 
appeals,  359,  the  Privy  Council  expressed  a  doubt  whether  the  civil 
courts  in  India  have  any  jurisdiction  to  entertain  a  suit  for  the  mere 
declaration  of  a  right  to  perform  certain  religious  ceremonies.  Mr* 
Macpherson  in  the  third  edition  of  his  work  at  p.  42,  stated  that 
the  courts  have  lately  exercised  such  a  jurisdiction. 

In  the  latest  ease  that  bears  upon  the  subject.  Prawn-putty  Konwur 
versus  Musst.  Poorun  Konwur,  step-mother  of  Futteh  Bahadoor,  de- 
cided on  the  6th  of  June  last,  it  was  held  by  the  majority  of  the  court 
that  a  suit  could  not  be  maintained  by  a  party  in  expectancy  for  a 
declaration  of  his  future  right,  and  Mr.  Trevor  intimated  his  opinion 
that  a  suit  for  the  declaration  of  a  future  interest,  and  for  an  order 
by  way  of  injuction  regarding  that  interest,  if  unaccompanied  by  any 
statement  of  actual  or  threatened  legal  injury  to  that  alleged  interst, 
will  not  lie.  This,  in  fact,  puts  the  law  of  the  Sudder  upon  the  same 
footing  as  that  on  which  this  court  acted  in  a  case  against  one  Unno- 
poorna  Dossee,  wherein  our  decision  has  been  recently  confirmed  by 
the  Privy  Council.  '  None  of  those  authorities,  however,  touch  directly 
the  case  of  a  widow  claiming  a  right  to  adopt.  The  most  direct  autho- 
rity on  that  point  is  case  XIX  at  p.  199,  of  the  2nd  Vol.  of  Sir 
William  Macnaghten's  Principles  and  Precedents  of  Hindoo  law.  But 
in  that  case  it  is  to  be  observed  that  the  objection  to  the  power  to 
adopt  was  that  the  deceased  had  a  natural  son  living ;  and  that  the 
widow  was  litigating  with  that  son,  who  was  in  actual  possession  aa 
heir,  the  right  to  introduce  a  co-heir  to  his  detriment.  The  cases  in 
this  court  which  have  been  referred  to— that  of  Joy-monee  Dossee 
versue  Sibo-soondary  Dossee  j  and  the  case  of  Luckey-narain  Thar 
koor's  widows  mentioned  in  Sir  Fr.  Macnaghten's  work  at  p.  168, 
are  very  distinguishable  from  such  a  suit  as  that  which  is  now  under 
consideration. 
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\ 
Persons  may  be  unwilliag  to  give  their  sons  to  be   adopted,  if   the 

right  to  adopt  be  doabtfuU.  It  has  been  said,  too,  on  one  side,  and 
denied  on  the  other  (neither  side  producing  either  evidence  or  autho- 
rity in  support  of  their  contention,)  that  a^'dattaka''  or  son  given 
would  forfeit  the  right  to  inherit  to  his  natural  father  even  though  he 
might  not,  for  want  of  sufficient  power,  have  been  duly  adopted  into 
the  other  family.  There  may  undoubtedly  be  cases  in  which  a  person 
whose  adoption  proves  invalid  may  have  forfeited  his  right  to  be  re- 
garded as  a  member  of  his  natural  family,  in  such  a  case  some  of 
the  old  texts  speak  of  him  as  a  slave  entitled  only  to  maintenance  in 
the  family  into  which  he  was  imperfectly  adopted.  But  one  very 
learned  person  has  assured  me,  that  the  impossibility  of  returning  to 
his  natural  family  depends  not  on  the  mere  gift  or  even  acceptance 
of  a  son,  but  on  the  degree  in  which  the  ceremonies  of  adoption  have 
been  performed,  and  that  there  is  a  difference  in  this  respect  between 
Brahmins  and  Sudras,  a  Brahmin  being  unable  to  return  to  his  na- 
tural family  if  he  has  received  the  Brahroinical  thread  in  the  other  fa- 
mily, the  Sudra,  if  not  validly  adopted^  being  able  to  return  to  his  na- 
tural  family  at  any  time  before  his  marriage  in  the  other  family. 

It  certainly  seems  to  us,  that  upon  inchoate  adoption  and  the  person 
to  be  adopted  having  been  ascertained^  a  suit  might  be  framed  to  which 
she,  the  widow,  and  if  necessary,  those  who  resisted  her  right  to  adopt, 
might  be  made  parties,  and  in  which  the  question  whether  she  had 
such  a  right  might,  as  incident  to  the  administration  of  tha  estate, 
be  conclusively  tried.  However  that  may  be,  we  do  not  think  we 
should  safely  exercise  our  discretionary  power  of  making  a  declara- 
tory decree,  by  making  in  this  widow's  suit  a  declaration  which  we 
think  cannot  be  conclusive,  and  would  unnecessarily  afford  a  prece- 
dent for  similar  suits,  we  do  not,  however,  think  that  this  view  ought, 
considering  the  mode  in  which  this  question  was  first  raised  in  the 
other  suit,  to  cause  us  to  abstain  from  giving  our  opinion  upon  the 
evidence  which  has  been  taken.  That  suit  asks  for  an  injunction  to 
restrain  the  widow  from  adopting  a  son,  and  we  are  therefore  justified 
in  stating  why  we  think  such  an  injunction  ought  not  to  be  granted. 

What  we  propose  to  do  is  to  dismiss  the  bill  of  Shama-chum 
Mnllick  with  costs,  and  in  the  other  suit  to  declare  the  plaintiff's  right 
to  the  Company's  paper  as  her  Stree-dhun.  The  decree  is  to  be  with- 
out prejudice  to  the  rights  of  any  person  whom  she  may   hereafter  adopt 
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as  heir  of  her  husband.  It  seems  to  be  necessary  to  have  some  such 
reservation^  since  otherwise  it  might  be  inferred  from  the  refusal  of  the 
court  to  make  the  second  declaration  that  its  opinion  was  against  the 
right  to  adopt.  It  is  perhaps  superfluous  to  say  so ;  but  this  remark 
equally  applies  to  the  declaration  as  to  the  Company's  paper  which,  of 
course  is  not  binding  against  any  son  who  may  hereafter  be  adopted. 
S.  C.  December  9th,  1856.  Boulnois'  Reports.  Vol.  I.  p.  137. 

Case  No.  452  op  1850. 

GOUR-NAUTH  ChOUDHREE  AND  OTHERS,  (PLAINTIFFS,)  APPELLANTS  VCrSUS 

Anno-poorna  Choudhrain,  (Defendant^)  Respondent. 
Held  that  it  is  a  fair  legal  inference  that  no  son  can  be  adopted 
without  permission  of  the  husband  under  the  Hindoo  law,  a  Hindoo 
widow  cannot,  on  the  death  of  the  first  adopted  child,  adopt  a  second 
without  special  permission  to  do  so.*  The  court  set  aside  the  alleged 
adoption  in  this  case.  The  widow  pleaded  her  right  to  hold  during  her 
own  life  time  in  succession  to  her  deceased  husband,  the  court  amended 
the  lower  court's  decision,  and  awarded  possession  to  the  widow  for  life. 
The  27th  of  Appril   1852.     S.    D.  A.    R.  p.  832.    Marginal  Note. 

Case  No.  393  of  864. 

GOBINDO-SOONDEREE  DeBIA,  (PlaINTIFF,)  APPELLANT  VCrSUS  JUGGODUMBA 
DeBIA,  BaMA-SOONDUREE  DeBIA  and  OTHERS,   (DEFEN- 
DANTS,) Respondents. 

In  this  suit  the  claim  to  adopt  was  disallowed  in  the  case  of  a 
Hindoo  woman,  who,  so  long  as  any  male  member  of  her  husband's^ 
family  was  alive,  took  no  steps  to  carry  out  her  husband's  permission 
to  adopt,  but  who,  so  soon  as  the  last  male  member  died,  and  the  pro- 
perty devolved  on  the  last  male  member's  widow,  tried  to  obtain  pos- 
session by  the  alleged  dormant  permission  to  adopt. — Abstract  of  the 
Report  of  the  above  suit  decided  on  the  29th  May  1865.  See  Sadder 
land's  Weekly  Reporter,  Vol.  III.  p.  66. 


*  This  opinion  of  the  late  Suddcr  Court  does  not  appear  to  be  coosistent  with  tb« 
reasODB  (onle,  p.  738;  for  which  the  Hindoo  law  ordains  the  adoption  of  a  son,  as  well  a« 
those  texts  of  that  law  which  saj ;  '' reason  and  justice  are  more  he  regarded  than  mere 
texts/*  and  which  are  univorsally  respected.  For  it  can  by  no  means  be  the  intention  of  that 
law  which  provides  for  every  emergency,  that  a  man  who  left  property  should  suffer  after 
death  notwithstanding  he  conld  be  relieved  by  the  adoption  of  a  son  (  See  ante^  p.  734.) 
•/a^nncTt&a't  dictum  taken  in  its  qualified  sense,  as  shown  at  page  761 ,  seems  therefore 
to  be  consistent  with  the  intention  of  the  law. 
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Cask  no.  110  oe  1864. 

RaDHA-IcISHEN  MUHA-PATTER(PLAleJTIFF)  APPELLANT  VerSUS 

Srbe-kishen  Muha-pattfr  and  others   (Defen- 
dants) Respondents. 

A  suit  to  set  aside  the  adoption  of  a  second  son  must  be  made  within 
l^  years  from  cause  of  action.  The  inaTun — 'ignorantia  legis  nU  excusat^ 
applies  to  questions  of  the  Hindoo  Itw  of  inheritance  and  adoption,  as 
well  as  to  other  laws. 

This  is  a  suit  brought  by  Radha-kisheu  Muha-patter  the  first  adopt- 
ed son  of  Juggo-buiidoo  Muha-patter,  to  recover  tlie  half  of  his  fa- 
ther's estate  which  is  now  in  the  possession  of  the  defendant  Sree- 
kishen  Mulia-patter  who  is  the  second  adopted  son  of  Juggo-bundoo 
Muha-patter.  The  ground  on  which  the  claim  is  put  forward  is,  that 
according  to.  Hindoo  law  Juggo-bundoo  Muha-patter  had  no  power  to 
adopt  a  second  son. 

The  principal  Sudder  Ameen  of  Cuttack  has  held  that  the  plaintiff's 
suit  is  barred  under  the  law  of  limitation,  not  having  been  preferred 
within  twelve  years  of  the  date  on  which  Juggo-bundoo  Muha- 
patter  died. 

On  appeal  this  fact  is  not  questioned,  but  it  is  urged  that  the  plain- 
tiff was  in  ignorance  of  his  rights  under  the  Hindoo  law  until  the 
point  was  decided  by  Justices  Campbell  and  Shumbhoo-nath  Pundit 
in  the  case  of  Suddanund  Muha-patter,  reported  at  page  205  of  Hay's 
Reports  for  February  1 863,  and  a  fresh  cause  of  action  is  claimed  from 
the  date   on   which   plaintiff   became   acquainted    with  that  decision* 

Baboo  Onoocool  Mookerjea,  though  he  put  forward  this  argument, 
almost  admitted  that  it  could  be  sustained,  though  he  attempted  to 
urge  that  there  was  a  distinction  between  written  statute  law  of  the 
country  and  the  doubtful  Hindoo  law  which  had  to  be  gathered  from 
numerous  books  and  commentators.  We  cannot  however  admit  any 
such  distinction.  The  maxim  "  ignorantia  legis  nil  execusaV  applies 
to  questions  of  the  Hindoo  law  of  inheritance  and  adoption,  as  well 
as  to  all  other  laws.  The  plaintiffs  cause  of  action  admittedly  arose 
more  than  12  years  before  this  suit  was  preferred,  and  it  consequently 
is  barred  by  limitation,  unless  the  plaintiff  can  bring  himself  within 
any  of  the  exceptions  in  the  law. 
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It  is  said  that  the  act  of  adoption  of  the  second  son  by  the  father 
was  a  fraud  on  the  first  son,  and  that  the  father's  ignorance  of  the 
law  can  not  excuse  him  any  more  than  the  son's  ignorance  can  now 
excuse  him.  Section  9  Act  XIV  of  1859  does  not  allude  to  a  state 
of  things  such  as  appears  in  this  case*  The  plaintiff  has  not,  by 
any  fraud  of  the  father  of  the  son,  been  kept  out  of  knowledge  of  his 
rights.  There  is  no  reason  to  suppose  that  the  father  acted  in  fraud 
at  all.  His  act  in  adopting  a  second  son  was  in  perfect  good  faith, 
and  it  appears  to  have  been  then  considered  in  the  family  a  per- 
fectly good  and  legal  act.  The  first  adopted  son»  whose  interests  were 
thereby  directly  injured,  did  not  attempt  to  oppose  the  second  adop- 
tion. So  far  from  it,  on  the  father*s  death  in  1849,  the  plaintiff  and 
defendant,  the  two  adopted  sons,  jointly  petitioned  the  Collector,  stat- 
ing that  they  had  jointly  entered  into  possession  of  their  father's 
estate,  and  prajring  that  a  butwarra  might  be  effected,  this  butwarra 
was  completed  in  1855.  The  plaintiff  having  for  more  than  twelve 
years  after  the  father's  death  acquiesced  in  the  defendant's  right  to 
possess  one  half  the  property,  his  suit  to  disturb  that  possession  can 
not  now  be  entertained. 

It  is  contended  that,  in  the  decision  of  February  1863,  the  learned 
judges  refused  to  allow  the  plaintiff's  admissions  and  ratifications  to 
tell  against  his  rights  as  having  been  made  in  ignorance  of  those 
rights.  But  that  was  not  on  the  question  of  limitation.  The  plaintiff 
in  that  case  was  within  twelve  years  from  his  cause  of  action.  Here 
the  plaintiff  is  not  within  that  time.  The  lower  court  was  right  to 
dismiss  the  suit. 

This  appeal  is  dismissed  with  costs. — The  31st  of  August  1864. 
Sudderland's  Weekly  Reporter,  Vol.  I  of  1861,  page  62. 
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CHAPTER  X. 

EXCLUSION  PROM  INHERITANCE  • 
As  a  man  would  be  drowned  who  attempted  to  pass   deep   water  in 
a  boat  made  of  woven  reeds^  so  does  a  father  sink   in   the  gloom   of 
death,  who    leaves  only  contemptible   sons. — Coleb.   Dig.   Vol.   III. 
p.  298. 

Consequently,  he  who  is  averse  from  performing  constant  and  oc- 
casional rites,  does  not  benefit  his  father  :  hence  he  is  not  capable  of 
inheriting  the  paternal  estate. — Ibid* 

Vrihaspaii  : — '  Though  bom  of  a  woman  equal  in  class^  one  who  is 
not  virtuous  (a)  shall  have  no  claim  to  the  paternal  estate ;  it  is 
ordained  to  devolve  on  those  learned  priests  (i)  who  offer  the  funeral 
cake  to  the  deceased-  A  son  redeems  his  father  from  debt  to  superior 
and  inferior  beings.  Consequently^  there  is  no  use  for  one  who  acts 
otherwise.  What  can  be  done  with  a  cow  which  neither  gives  milk, 
nor  bears  calves  ?  For  what  purpose  was  that  son  bom,  who  is  neither 
learned  nor  virtuous? — Coleb.  Dig.  Vol.  III.  p.  901.  See  Coleb,  Dd. 
Ua.  p.  102. 

(a)  ''  Not  virtuous"  —that  is  who  has  vices  instead  of  virtues. — 
Da.  T.  p.  20. 

(i)  *'  Learned  priests'' — are  mentioned  illustratively,  the  term  com- 
prehends any  person  who  duly  performs  the  obsequies  and  other  con- 
stant and  occasional  rites. — Coleb.  Dig.  Vol.  III.  p.  302. 

Wealth  is  conferred  for  the  sake  of  defraying  sacrifices :  therefore, 
distribute  it  among  honest  persons  for  that  purpose,  but  not  among 
women,  ignorant  men,  or  such  as  neglect  their  duties  (u.) — Ibid. 
p.  317. 

(u) ''  One  who  neglects  his  duties ;'' — one  who  performs  not  the  cere- 
monies enjoined  at  morning  and  evening  twilight,  and  at  noon,  nor 
other  daily  acts  of  religion :  a  woman  is  disqualified   for  sacrificing , 

*  Exclusion  from  inheritance*  with  the  Hindu,  rests,  ia  general,  npon  the  same 
priociple  with  succession  to  it,  i.  e.  it  is  oonneeted  with  the  ohseqnies  of  the  deceased 
from  their  incapaotty  to  perform  which  tlie  ezolnded  are  incompetent  aa  hefas.  Vhe  oause, 
of  it  are  saffioienUy  nnmerous»  defoete  both  of  body  and  mind*  together  with  vice,  coth 
■tractive  as  well  as aetoali  being  attended  with  thia  effect;  and  lastly,  defotloa  to  any 
of  the  religious  orders.— >dtrange'8  Hindu  Law,  Vol.  I.  p,  318. 
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because  she  is  incapable  of  saoml  knowledge.  The  legislator  declares 
an  ignorant  man,  and  one  who  neglects  his  dnties,  incompetent  to 
sacrifice.— /6»i.  pp.  887,  818. 

<'  Him^  who  neglects  solemn  rites,  the  ignorant  man,  one  who  is 
afflicted  by  grievoos  malady,  and  one  who  acts  according  to  his  mete 
pleasure,  the  wise  have  declared  impure  even  until  death." — Ibid. 

Consequently  by  declaring  them  impure  until  their  death,  it  is  inti- 
mated that  they  are  unfit  for  celebrating  a  sacrifice,  for  which  purity 
n  required.— Coleb.  Dig.  Vol.  III.  p.  818. 

But  JimAta-vihana  reads  '  akarma-karmindh^*  those  who  practise 
what  is  ineonsistent  with  duties,  instead  of  'akarminah,^  those  who  neg« 
leet  their  duties.  According  to  his  opinion,  pereons  addicted  to  ga- 
ming and  the  like  are  intended  by  that  term. — IHd. 

A  FASTAMBA. — ^No  doubt,  all  the  sons  who  are  virtuous  take  their 
shares,  but  him  who  illegally  acquires  wealth,  even  though  he  be  the 
first  bom,  let  the  king  declare  incapable  of  inheriting. — Ibid.  p.  298, 

Who,  though  first  bom,  illegally  dissipates  wealth ;  such  is  the 
construction  and  sense :  *'  illegally'*  by  gaming  or  the  like :  "  inca- 
pable of  inheriting,*'  capable  of  inheriting  no  more  than  the  residue 
of  a  share,  after  deducting  so  much  as  has  been  dissipated  by  him. 
Some  thus  expound  the  text. — The  Ratniiara,  Ibid.  pp.  298,  S99. 

Others  explain  the  term  "  PraU-pidayalV  by  'acquires,*  or  'earns.' 
Consequently,  he  who  follows  an  illegal  mode  of  subsistence,  through 
avidity  for  wealth,  without  the  sanction  of  the  law,  shall  be  deprived 
of  his  share.  ''Following  an  irregular  profession,*'  in  the  text  of 
OoTAMA,  signifies  subsisting  by  unlawful  means. — lUd. 

A  PASTAMBA. — A  son,  who  deligently  performs  the  obsequies  of  his 
father  and  other  ancestors,  is  of  approved  excellence,  even  though  he 
be  uninitiated ;  not  a  son  who  acts  otherwise,  be  he  conversant  even 
with  the  whole  Veda— Coleb.  Da.  bhi.  p.  102. 

"  Since  a  son  delivers  his  father  from  the  hell  called  pui,  therefore, 
he  is  named  ^put-tra'  by  the  Self-Existent  himself.**  By  this  and  si« 
miUr  passages  great  benefits  are  stated,  as  effected  by  means  of  a  son. 
His  connection  with  the  property  is  therefore  the  reward  of  his  bene- 
ficial  acts.  If  then  be  n^lect  them^  how  should  he  have  his 
hixt  ?^Ibid, 
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The  priiici|ile9  inculcated  by  the  texts  above  cited,  though  not  abro- 
gated, or  rendered  obsolete,  arc  not  at  present,  for  the  most  part, 
strictly  observed  and  given  etFect  to  by  the  present  courts  cf  judicature, 
which  generally  follow   in  practice    the  Vyavasthis  subjoined.* — 

^    657.     A  person  degraded  (fallen)  for  sin,  or  an 
vyavasulia  .  qui^^j^^j  (qJ  ^jg  igg^e  (^  j  ^  hypocrite  or  a  person 

wearing  the  token  of  religious  mendicity,  one  who  has  assumed 
another  order  (g,)  an  impotent  person  (j,)  one  born  blind  or 
deaf  (t,)  one  lame  (n,)  a  mad  man  (d,)  an  idiot  (p,)  one  dumb 
a  person  afflicted  with  an  incurable  or  obstinate  and  agonizing 
disease  (b,)  he  who  has  lost  the  use  of  a  limb  (m,)  an  enemy 
to  his  father  (yj  a  person  addicted  to  vice  or  expelled  from 
society  (r,)  are  excluded  from  inheritance.* 

.       ,        . ,  I.     Impotent  persons,  outcasts  (o,)  persons  born  blind 

AUtnonty.  ^^  deaf  (t,)  mad  men  (d,)  idiots  (p,)  the  dumb,  and 
such  as  have  lost  the  use  of  a  limb  (m,)  are  excluded  from  shares  of 
the  heritage* — Manu. 

II*  An  outcast  and  his  issue  (kj  an  impotent  person,  one  lame,  a 
mad  man^  one  afflicted  with  an  incurable  disease  (bj  must  be  main- 
tained;   excluding  them  (however)     from     participation.* — Jaonya- 

VALKYA. 

•  III  rcj;ard  to  the  causes  of  disinheritance,  discussed  in  the  Digest,  B.  V.  Ch,  5. 
Sect.  I,  correspuuding  with  the  5th  Ch.  of  Jtmila-v^hana,  and  the  10th  SecL  Cli.  2,  of  tlie 
MUikslMri,  I  am  not  aware,  that  any  can  be  said  to  have  been  abrogated,  or  to  be  ob« 
solote.  At  the  same  time,  I  do  not  think,  any  of  our  courta  would  go  into  proof  of  one 
of  the  brethren  being  addicted  to  Yice,  or  profusion,  or  of  being  gnilty  of  neglect  ofob- 
sequiea,  and  duty  toward  ancestors.  But  expulsion  from  caste,  leprosy,  and  similar 
diseases,  natural  deformity  from  birth,  neutral  sex,  unlawful  birth  resulting  from  an 
uncanoiiical  marriage,  would  doubtlessly  now  exclude;  and,  I  apprehend,  it  would  be  to 
be  so  adjudged  in  our  Adawlucs.  That  the  oaubos  of  disinheritance,  most  foreign  to  our 
idi'.as,  are  still  operative,  according  to  the  notions  of  their  law  among  the  natives,  I  con- 
clude from  some  cases  that  came  before  mc,  when  I  presided  in  Zillali  Conns,  I  will  men- 
tion but  one,  which  occurred  at  Benares,  at  the  suit  of  a  nephew  against  his  uncle,  to 
exclude  hiiu  from  inherited  property,  on  the  ground  of  having  neglected  his  grand- 
mother's obiC(|uies.  He  defended  himself,  by  pleading  a  pilgrimage  to  Gay<f,  where  he 
alleged  he  had  performed  them.  His  plea,  joined  with  assurances  of  his  attending  to  his 
filial  duty  in  this  respect  in  future,  was  admitted;  and  the  daim  to  disioberit  him,  dis- 
allowed."—Colebrooke*s  Remarks.    See  Su.  H.  L.  Vol.  I.  pp.  210,  220, 
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III.  An  enemy  to  his  father  (y,)  an  outcast,  an  impotent  person, 
and  one  who  is  addicted  to  vice  or  has  been  expelled  from  society  (I,) 
take  no  shares  of  the  inheritance,  even  though  they  be  legitimate ; 
much  less  if  they  be  sous  of  the  wife  by  an  appointed  kiaaman.*— 
Narada. 

IV.  When  the  father  (is  dead,  as  well  as  in  his  life-time,t) 
an  impotent  man,  a  leper,  a  mad  man,  an  idiot,  a  blind  man,  an 
outcast,  the  offspring  of  an  outcast,  a  person  wearing  the  token  of 
religious  mendicity  (g,)  are  not  competent  to  share  the  heritage.* — 
Bkvala. 

V.  Those  who  have  assumed  another  order  (g,)  are  excluded  from, 
participation. — Vashishtha.  Coieb.  Dig.  Vol.  111.  p-  327. 

VI.  All  those  brothers  who  are  addicted  to  vice,  lose  their  title  to 
inheritance.* — MAnu. 

VII.  Sankha  and  LiRHiTA — "Of  him  who  has  been  formally  de- 
graded (o,)  the  right  of  inheritance,  the  funeral  cake,  and  the  libation  of 
water,  are  extinct. — Coleb.  Dig.  Vol.  III.  p.  300. 

(o)  '  Degraded^ — that  is,  excommunicated  for  a  heinous  crime,  or 
for  crimes  in  the  second  or  third  degree.f 

Degradation  takes  place  iu  the  case  of  a  heinous  crime  once  con- 
sciously or  twice  unconsciously  committed.} 

The  heinous  crimes  are  as  follows  : — **  killing  a  Br/ihmen,  drinking 
forbidden  liquor  (h,)  stealing  (gold  from  a  priest,)  adultery  with  the 
wife  of  a  father,  natural  or  spiritual,  and  associating  with  such  as 
eommit  those  offences  (a,)  wise  legislators  must  declare  to  be  crimes 
in  the  highest  degree. — Mauu.  Ch.  XL,  v.  55. 

A  person  is  also  degraded  by  once  committing  such  a  sia  or  crime 
as  would  cause  his  expulsion  from    caste. 


•  Vide,  Coleb.  DoT,  bkd.   pp.  102—104.   Coleb.  Dig.   Vol.  III.  pp.  303—825.  W.  Dm. 
Jcra,  Sang,    pp.  65, 66. 

t  SmrUi'Chandrik(£,  See  Coleb.  DoT.  bha.  p.  103. 

i  See   Pt'cCyWihchUla'taUwa,   Pr^jfuthchitttk-viiyeka,    and    Coleb.     Dig.    VoL     ULp. 
804.  etseque. 
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(h,)  Here,  by  drinking  is  meant  the  drinking  of  unconsecrated 
spirituous  liquor ;  because  the  drinking  of  consecrated  or  purified 
liquor,  which  is  considered  a  lawful  act,  does  not  cause  degradation. 
Thus  is  declared  in  the  Nirukta4  antra  (Chapter  V.)  "  Drinkiug  un- 
consecrated spirituous  liquor,  a  brahmen  becomes  guilty  (of  the  sin) 
of  killing  a  A;  aA/ii^a;  but  drinking  the  consecrated  or  purified  liquor, 
a  brahmen  shines  as  the  burning  fire. — The  text,  prohibiting  the  drink- 
ing of  spirituous  liquor,  purports  the  drinking  of  the  cursed  (that  is, 
unconsecrated)  liquor.  In  all  the  four  yagas,*  the  spirituous  liquor 
has  been  (considered)  the  purifier  (of  any  one's  person  :)  it  has  be- 
come undrinkable  only  by  reason  of  being  cursed  :  consequently,  it 
would  be  (again)  drinkable  on  the  curse  being  removed.'^ 

As  to  the  text  cited  in  the  Tithi-tattwa — "  Spirituous  liquor  is  un- 
fit (prohibited)  to  be  drunk,  given,  and  received,^' — its  meauing  is,  as 
explained  by  Rayhu-nandana  himself,  that  '<  spirituous  liquor,  unless 
consecrated  or  offered  to  a  deity,  is  unfit  to  be  drunk  and  received.'^ 

^'  In  (lawfully)  tasting  meat,  in  drinking  fermented  liquor,  in  caress- 
ing women,  there  is  no  turpitude ;  for,  to  such  enjoyments  men  are 
naturally  prone:  but  a  virtuous  abstinence  from  them  produces  a 
signal  compensation"  (Manu,  Ch.  V.  ».  56.) — This  text  is  also  inter- 
preted by  KuUukabhatta  and  the  rest  to  intend  unprohibited  meat 
and  so  forth. 

( a )  •  Associating  with  such  as  commit  those  offences,'~that  is, 
associating  with  such  a  person,  for  a  period  of  one  year,  as  has  com- 
mitted the  crimes  in  the  highest  degree ;  this  is  declared  in  the  text 
subjoined :  "  He,  who  associates  himself  for  one  year  with  a  fallen 
sinner,  falls  like  him  ;  not  by  sacrificing,  reading  the  Veda^  or  con- 
tracting affinity  witli  him,  (since  by  those  acts,  he  loses  his  class  im- 
mediately,) but  even  by  using  the  same  carriage  or  seat,  or  by  taking 
his  food  at  the  same  board.**  — Mauu.  Ch.  XI.,  r.  181. 

The  crimes  nearly  equal  to  those  in  the  highest  degree  are  as 
follows : — 

♦  *  y«^a*-Rn  age.  In  the  Hindu  syatem  of  chronology  there  are  four  yugat^  which 
ftucceed  each  other  in  eternal  rotation,  viz.  the  Satya  ymg^i,  comprising  a  period  of 
one  million,  seven  hundred  and  twenty  eight  thoasaod  years,  the  Tret(^yuga,  one  million 
two  hnndred  and  ninety  seven  thousand  years,  the  DwApara  yuga,  eight  hundred  and  sixty 
lonr  thousand  years,  and  the  KoHyuga  four  hundred  and  thirty  two  thousand  years. 
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'*  False  boasting  of  a  hi^h  tribe,  malignant  information  liefore  the 
kinor,  of  a  criminal  {who  muff.  smffsr  death,  )  and  falsely  aofmaino:  a 
spiritual  preceptor,  are  crimes  {in  the  second  decree,  and)  nearly  eqntl 
to  killins:  a  Brahmen. — For«:etting  the  texts  of  scripture,  showing  con- 
tempt  of  the  Veda^  giving  false  evidence  (mthoftt  a  bad  motive  )killiTis; 
a  friend  ( without  malice, )  eating  tliin<]f8  prohibited,  or,  from  their 
manifest  impurity,  unfit  to  be  tasted,  are  six  crimes  nearly  equally  of 
drinking  spirits.  To  appropriate  a  thing  deposited  {or  lent  for  a  time,) 
a  human  creature,  a  horse,  precious  metals,  a  field,  a  diamond  or  any 
other  gem,  is  nearly  to  stealing  the  gold  (  of  a  Brdhmen.) — Carnal 
commerce  with  sisters  by  the  same  mother,  with  little  girls,  with 
women  of  the  lowest  mixed  class,  or  with  the  wives  of  a  friend,  and 
a  son,  the  wise  must  consider  as  nearly  equal  to  a  violation  of  the 
paternal  bed.^' — Manu,  Ch.  XL,  »,  56 — 59. 

These  crimes,  whether  perpetrated  consciously  or  unconscionsly, — 
cause  degradation  generally  by  the  commission  (of  any  of  them)  more 
than  once. — Fide  ^rdyashchitia-taitwa  and  PriyaMhchilia-viveka. 

A  sinner  in  the  third  degree  is  only  excluded  from  participation  in 
the  case  of  repeated  offences  :  (such  )  crimes  are  therefore  meutioned 
in  the  plural  number.— Coleb.  Dig.  Vol.  III.  p.  304. 

The  crimes  in  the  third  degree  are  as  follows  : — 

"  Slaying  a  bull  or  cow,  sacrificing  what  ought  not  to  be  sacrifiood, 
adultery,  selliug  ono's-sftlf,  deserting  a  preceptor,  a  mother,  a  father, 
or  a  son,  omitting  to  read  the  scripture,  and  neglect  of  the  firef\  pre x- 
cribed  by  the  Dharma-shnstra ; — The  marriage  of  a  younger  brother 
before  the  elder,  and  that  elder's  omission  to  marry  before  the  young- 
er, giving  a  daughter  to  either  of  them,  and  officiating  at  their  nuptial 
sacrifice; — Defiling  a  damsel,  usury,  want  of  perfect  chastity  in  a 
student,  selling  a  holy  pool  or  garden,  a  wife,  or  a  child  ; — Omitting 
the  sacred  investiture,  abandoning  a  kinsman,  teaching  the  Vetia  for 
hire,  learning  it  from  a  hired  teacher,  selling  commodities  that  ought 
not  to  be  sold ; — Working  in  mines  of  any  sort,  engaging  in  dykes, 
bridges^  or  other  great  mechanical  works,  spoiling  medicinal  plants 
(repeatedly,)  subsisting  by  the  harlotry  of  a  wife,  ofiering  sacrifices  and 
preparing  charms  to  destroy  (  the  innocent ;  )— Cutting  down  green 
trees  for  fire  wood,  performing   holy   rites   with  a  selfish  view  merelj; 
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and  eating  prohibited  food  (one  without  previous  design  ;  )  Neglecting 
to  keep  up  the  consecrated  fire,  stealing  any  valtutble  thing  besides  gold^ 
non-payment  (  of  the  three  )  debts,  application  to  the  books  of  a  false 
religion, and  excessive  attention  to  music  or  dancing; — stealing  grain, 
base  metals,  or  cattle,  familiarity  (  by  the  twice-born)  with  women  who 
have  drunk  inebriating  liquor,  killing  without  malice  a  woman,  a 
shidra^  voishya,  or  a  kshatriya,  and  denying  a  future  state  of  rewards 
and  punishments,  are  idl  crimes  in  the  third  degree,  {but  higher  or  lower 
according  to  circumstances.) — Manu,  Ch.  XI.  v.  60 — 67- 

Jagan-nitha,  on  the  authority  of  Raghu-nandana^  holds  only  such  de- 
graded persons  as  have  not  performed  penance  or  are  averse  from  it  to 
be  really  degraded  for  sin,  and  not  entitled  to  inherit;  thus:  ''  One 
degraded  for  sin  is  he  who  has  slain  priests,  or  committed  some  other 
atrocious  crime,  and  who  has  not  performed  penance,  but  (on  the  con- 
trary )  is  averse  from  it ;  for  Raghu-nandaruL  says :  ^  aversion  from 
penance  on  the  part  of  the  fallen  sinner  contributes  to  the  forfeiture 
of  his  right  to  his  own  property.  His  not  being  averse  from  penance 
coRtributes  to  his  right  in  the  paternal  estate.'' — Coleb.  Dig.  Vol. 
III.  p.  315. 

Raghu-nandana  is  also  followed  by  Sri-krishna  Tarkdlankdra^  who 
aays :  '*  Here  expiatory  penance  having  been  ordained  for  a  person 
degraded  for  sin,  even  by  the  gift  (at  the  expence)  of  his  whole  proper- 
ty, and  so  forth,  the  word  (degraded)  must  be  preceded  by  the  adjectivial 
phrase '  averse  from  penance.'  degradation  not  preceded  by  (attended 
with)  the  inclination  of  performing  the  penance  is  the  cause  of  forfei- 
ture of  the  right  (to  inheritance.'') — Commentaries  on  the  Daya-bhaga, 
Sans.  p.  25. 

The  above  doctrine  being,  nevertheless,  applicable  to  those  degrad- 
ed persons  only  for  whom  penance  is  ordained,  the  degradation  not 
expiable  by  penance  does  always  cause  forfeiture  of  right. 

Now,  as  the  penance  for  a  degradation  which  causes  the  loss  of 
caste,  cannot  restore  the  same,  though  it  removes  or  expiates  the  »in, 
such  degradation  must  always  cause  the   forfeiture  of  right  ;*  because 


•  As,  with  U8,  there  was  the  leas  and  greater  excommunicjitioo,  w>,  of  oflbncei 
considered  with  reference  to  their  occasioning  exclusion  from  inheritance  among  the 
Hindus,  ihey  may  alao   be  regarded  in  a  two-fold  point  of  view.    This  we  leara  from  a 
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a  sin  has  two  effect8,--^mnation  to  hell,  exoommamcation  from 
society,— one  of  which  ia,  in  this  instance,  remoTed  by  penance,  bat 
the  (  other,  namely )  excommunication  from  society,  still  subsists.-^ 
See  Priyashchitta^taitwa. 

(k)  *  His  issue'— that  is,  the  son  begotten  (by  an  outcast)  after 
his  degradation.  Although  by  the  term  '  outcast'  or  '  degraded,'  his 
son  also  is  intended ;  for  he  is  degraded  being  procreated  by  an  outcast, 
yet  he  (the  son  of  an  outcast)  is  separately  mentioned,  for  the  purpose 
of  indicating  the  disherision  of  the  others,  (via.)  the  sons  of  the  impo- 
tent  persons  and  the  rest.  It  should  not  be  alleged  that  the  term  '  de- 
graded'  comprehending  also  his  son  bom  after  degradation,  the  expres- 
sion '  his  issue'  is  used  for  the  purpose  of  including  the  son  of  an 
outcast  bom  before  his  degradation,  inasmuch  as  he  also,  being  free 
from  defect  like  the  sons  of  the  impotent  and  the  rest,  is  justly  enti- 
tled to  inheritance.— The  Ddya-hhiga  and  Sri-krUkana's  Commentary 
thereon.     See  Dd.  bhA.  Sans.  p.  111.— Coleb.  p.  104. 

(k)  "  The  issue  of  a  degraded  man  ;"  issue  bora  after  the  commis- 
sion of  the  act,  which  is  punished  by  degradation  ;  for  this  agrees  with 
the  text  of  Vishnu.— Coleb.  Dig.  Vol.  HI.  p.  315. 

(g)  *  A  person  wearing  the  token  { of  religious )  mendicity  is  one 
who  has  become  a  religions  wanderer  or  ascetic. — Coleb.  Da.  bha* 
p.  lOi. 

cane  that  was  before  the  Sndder  Dewanny  Adawlut  in  1B14,  in  which  the  official  PemdiU, 
having  been  referred  to,  distinguished  between  '*  those  which  involve  partial  and  tempor- 
ary degradation  ;  and  those  which  are  followed  by  loss  of  caste;" — obecnring  that  '*  in  the 
former  state,  that  of  partial  degradation,  when  the  offence  which  occaRions  it  is  expiated, 
the  impediment  to  sncccssion  i.^  removed;  hnt  in  the  latter,  where  the  degradation  is  com* 
plete,  although  the  sinfulnesa  of  the  oflfenco  may  he  removed  by  expiatory  penance,  yet 
the  impediment  to  suceession  itill  reraaina;  becanse  a  per^ion  finally  excluded  from  his 
tribe  must  ever  continue  to  he  an  on  feast.*  In  the  case  alluded  to,  the  party  in  qoes- 
tion  having  been  guilty  of  a  series  of  profligate  and  abandoned  conduct,  having  been 
shamefiiUy  addicted  to  spirituous  liquors,  having  been  iu  the  habit  of  associating  and 
eating  with  persons  of  the  lowest  description  and  most  infamous  character;  having 
wantonly  attacked  and  wonnded  several  people  at  different  times;  having  openly  cohabited 
with  a  woman  of  the  Mahomedan  persnation,  and  having  set  fire  to  the  dwelling  house  ot 
his  adoptive  mother,  whom  he  had  more  than  once  attempted  to  destroy  by  other  means, 
the  Panditt  declared  that  *'  of  all  the  offences  proved  to  have  been  committed  by  Sheo- 
noth.  one  only,  namely,  that  of  cohabiting  with  a  Mahomedan  woman,  was  of  su^  s 
nature  as  to  subject  him  to  the  penalty  of  expulsion  from  his  tribe  trrevocoMy.*** — and  of 
this  opinion  wAt  the  Court. — Colebrooke^s  Remarks.    See  Str.  H.  L.  Vol  I.  pp.  321— 22S< 
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*  Lingi' — A  hypocrite^  an  impostor. — D;  T,  p.  21. 

'A  hypocrite  (  Lingt;y  one  who  rigidly  prftctises  austenties  ynth 
an  intent  to  deceive/ — The  Ralnd-kara  cited  as  authority  in  the 
Vtvada-bhangamava.  See  Coleb.  Dig.  Vol.  III.   p.  305. 

(g)  ^*  Another  order''  than  that  of  a  honsehfdder  (or  married  man.y 
—Ibid.  p.  827. 

(j)  Impotence  is  of  two  kinds  :  the  impotence  of  one  who  is  depriv- 
ed of  the  generative  organ,  and  the  incapacity  of  doing  the  virile  act» 
although  the  generative  organ  exist.  The  last  is  described  by  Katta* 
YANA : — "  He  is  called  impotent  whose  nrine  froths  not,  whose  feces 
sink  in  water,  and  whose  generative  organ  is  deficient  in  erection  or 
in  seminal  juices/**— Coleb.  Dig.  Vol.  III.  pp.  320,  321. 

(t)  The  term  '  born'  is  connected  in  construction  with  the  words 
'  blind*  and  '  deaf.*— Coleb.  D&.  bU.  p.  108. 

'  Born  blind  and  deaf.' — That  is,  by  nature,  not  those  who  have  be- 
come so  from  some  adventitious  cause :  the  meaning  therefore .  is, 
those  who  are  blind  and  deaf  from  the  period  of  their  birth. — W. 
Dd.  kra,  sang,  p.  65. 

In  practice,  the  succession  of  one  who  becomes  deaf  in  the  course 
of  his  life,  occurs  even  though  the  deafness  be  incurable  :  the  same 
is  also  proper  in  a  case  of  blindness.  Consequently  the  term  must 
be  understood  as  signifying  born  blind,  or  bom  deaf.  It  is  expressly 
declared  by  Narada  :  **  One  afflicted  with  an  obstinate  or  an  ago- 
nising desease  (i,)  and  one  insane,  blind,  or  lame,  from  his  birth,  must 
be  maintained  by  the  family  ;  but  their  sons  may  take  the  shares  ( of 
their  parents.") —Coleb.  Dig.  Vol.  III.  pp.   303,  &  319. 

"  Persons  bom  blind." — By  the  mention  of  birth  the  legislator 
suofgests  the  incurablencss,  not  the  origin  of  the  blindness,'*  (  3  Dig. 
319. )  By  this  dictum  it  is  indicated  by  Jagan-ndtha  that  the  person 
who  becomes  incurably  blind  in  the  course  of  his  life,  is  also  excluded 
from  inheritance ;  and  it  is  also  intimated  by  analogy  that  the  persons 
who  become  incurably  deaf,  and  so  forth,  in  the  course  of  their  lives^ 
are  also  disherited. 

#  In  iho  tdxi  of  Devala,  dted  in  the  Z^cT^a-^mwc^t'iinpoiened  is  deseribed  to  be  «f  six 
Kiads;  aH  of  wMch,  how  ever,  being  oomprehended  fay  the  two  kinds  of  impotence  abOTe 
mcnlioucd,  it  is  uancccssary  here  to  give  a  detail  of  the  1 
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Of  the  two  conflicting  opinions  of  his,  as  above  mentioned,  the 
former  is  agreeable  to  practice,  but  the  latter  is  according  to  the 
letter  of  the  law* 

*^  As  one  who  becomes  blind  in  the  coarse  of  his  life  ought  to  share 
the  heritage,  so  ought  one  who  becomes  impotent.'^  (  3  Dig.  S20.  ) 
This  dictum  of  Jagan-natha  must  be  construed  to  intend  blind  persons 
and  so  forth,  who  have  become  so  in  the  course  of  their  lives  and  are 
not  past  cure  ;  for  the  disherison  of  the  blind  and  the  rest  who  are 
incurable  having  been  already  justly  determined  by  himself,  the  dic- 
tum would  be  contradictory  to  his  own  decision,  were  it  applicable 
to  those  who  are  in  a  different  condition. 

(d,  n)  Here  '  lame'  signifies  lame  from  his  birth ;  and  the  term 
'  mad^  also  implies  mad  from  his  birth,  as  that  is  expressly  declared 
in  Narada.*s  text  above  cited. 

(n)  One  who  cannot  walk  on  either  of  his  feet  is  lame.* — Coleb. 
Da.  bid.  p.  103. 

It  should  here  be  remarked  that  the  term  '  lame'  being  contignons 
to  the  word  blind,  must  signify  born  lame.  In  like  manner,  '  persons 
deprived  of  the  use  of  their  hands*  must  signify  such  as  are  destitute 
of  the  use  of  both  hands  from  the  day  of  their  birth. — Coleb.  Dig. 
Vol.  III.  p.  322. 

(d)  ^  A  mad  man* — in  the  text  of  Devala,  signifies  one  insane  from 
his  birth ;  for,  the  import  is  the  same  with  that  of  the  text  of  Na- 
RADA. — Ibid.  p.  315. 

(p.)  *  An  idiot'  is  a  person  not  susceptible  of  instruction. — One 
who  is  incapable  of  articulating  sounds,  is  dumb. — Coleb.  Da, 
bha.  p.  103, 


«  He  who  cannot  walk  on  cither  foot,  says  Jtmiita-vcChana,  is  lame.  According  to 
his  opinion,  if  one  foot  can  be  used  in  walking,  there  is  no  true  lameness.  He  who  can- 
not walk  on  both  of  his  feet,  say  modern  lawyers,  is  lame.  According  to  their  opinioo, 
if  both  feet  can  he  used  in  walking,  then  only  there  is  no  lameness:  conseqaently  a  man  is 
called  lame  even  though  he  can  move  on  one  foot.  The  opinion  of  Jim^ta-vt^kana  is  alone 
correct;  for  in  the  text  of  Man  a,  the  general  failure  of  organs  is  not  signified  by  the  ex- 
presaion,  '  such  as  have  lost  the  use  of  a  limb/  ( literally,  such  as  have  not  ih«r  organs^ 
were  that  the  meaainpr,  one  who  had  only  lost  the  use  of  his  hands  would  be  capebleo^ 
ittheriting,— Coleb.  Dig.  VuL  UL  p,  821. 
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Raghu-nandana  explains  '  idiot'  as  one  who  cannot  support  the  per- 
formance of  duties :  others  explain  the  term,  void  of  understandings, 
or  one  whose  intellectual  faculties  are  imbecile. — Coleb.  Dig.  Vol.  III., 
pp.  315,  321. 

*  An    idiot/ — devoid     of  knowledge     of    himself  and  others. — 
Ibid.  p.  319. 

y  658..  Persons  afl9icted  with  the  above-mention- 
y  '  ed  maladies,  other  than  those  blind,  deaf,  lame, 

or  mad  from  birth,  are  excluded  only  in  the  case  of  their  mala- 
dies being  incurable, 

Reason.  This  being  consistent  with  justice  and  reason,  and 

they  being  included  among  the  persons  incurably  diseased. 

'  Consistent  with  reason  and  justice' — because,  it  would  be  inconsis- 
tent  with  law  and  practice,  if  a  person,  afflicted  with  such  a  disease 
before  his  fother's  death,  but  cured  after  it,  be  disinherited  although 
immediately  after  the  cure  of  that  disease  or  defect  he  be  entitled  to 
the  performance  of  the  duties  of  a  son,  and  fully  enabled  to  perform 
the  same,  inasmuch  as,  when  he  is  restored  to  the  right  of  offering 
the  oblation  of  food  and  libation  of  water  and  performing  the  solemn 
rites,  a  fortiori  is  he  entitled  to  inherit  both  according  to  law  and 
practice. 

A  -l-Vfe  'i-^  Raghu-nandana  also  holds,  that  expiation  for  a  man 
^ '  afflicted  with  elephantiasis,  or  other  similar  disease, 
is  ordained  for  the  purpose  of  enabling  him  to  perform  acts  of  religion 
ordained  in  the  Veda.  By  parity  of  reasoning,  he  becomes  competent 
to  inherit  property,  as  well  as  to  perform  religious  ceremonies.  It  is 
not  found  in  any  other  case  that  a  son  competent  to  perform  obse- 
quies and  other  acts  of  religion  is  not  qualified  to  inherit. — Coleb. 
Dig.  Vol.  III.  p.  305. 

Jimuta-vdhana  also  is  of  the  same  opinion.  He  says :  '*  Since  a 
son  delivers  his  father  from  the  hell  called  *put/  therefore  he  is  named 
'puitra'  by  the  Self-existent  himself. — By  this  and  similar  passages 
great  benefits  are  stated  as  effected  by  means  of  a  son.  His  connection 
with  the  property  is  therefore  the  reward  of  his  beneficial  acts.'' 
(  Coleb.  Dd.  bha.  p.  103.  )  It  follows  that  he  who  performs  the  acts 
deserving  reward  is  certainly  entitled  to  the  reward. 
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not  entitled  to  inherit  before  the  performance  of  the  expiatory 
penance,*  arc  seen  to  take  the  inheritance  even  without  performiDg 
such  penance. 

In  the  text  of  Devala^  the  word  "  elephantiasis^^  is  illustrative  of  thoc 
morbid  changes^  for,  in  the  texts  which  will  be  quoted,  it  is  expressed 
by  the  general  term  '  disease'  or  '  malady/  Then  a  man  afflicted 
by  gonorrhsea  or  dysentery  would  be  also  disqualified.  Gonorrhoea, 
dysentery  and  the  rest,  may  also  proceed  from  the  pernicious  effects  of 
drugs ;  but  if  they  be  ascertained  to  be  the  marks  of  an  atrocious 
crime,  or  of  sin  in  the  highest  degree  disability  is  admitted  by  the 
terms  of  the  text  of  Narada  :  ("  One  afflicted  with  an  obstinate  or  an 
agonising  disease/'  &c.) — Coleb.  Dig.  Vol.  III.  p.  314. 

(  b  )  *  Afflicted  with  an  incurable  disease.'— This  being  heard  (said,) 
if  after  partition,  one  be  cured  hi  his  or  her  disease  by  the  administra- 
tion of  medicine  and  so  forth,  then  he  or  she  also  shall  share  the  heri- 
tage. — Commentary  on  the  Ddya-bhdga,  Sans,  p- 119. 

(m)  'Such  as  have  lost  the  use  of  an  organ.'— This  must  not  be 
taken  to  indicate  the  total  failure  of  limbs  or  organs,  as  in  that  case 
it  would  be  impossible  for  a  person  to  live ;  nor  must  it  mean  the 
failure  of  one  limb  only,  as  in  that  case  one  is  not  deprived  of  an 
organ,  and  one  who  had  only  lost  the  use  of  one  hand  would  be  in- 
capable of  inheriting.  Logicians  do  not  acknowledge  any  essential 
property  common  to  all  organs  and  peculiar  to  them  :  hence,  a  general 
failure  of  them  all  cannot  be  affirmed  by  a  single  term  ;  but  the  general 
failure  of  a  particular  one  or  more  ( not  of  all)  is  the  meaning.  That 
is,  the  total  failure  of  (power  to  use)  the  hands  or  feet;  the  total  failure 
of  the  sense  of  smelling  or  tasting;  the  deprivation  of  hearing,  which 
constitutes  deafness  ;  the  total  failure  of  the  generative  organs  (which 
is  called)  impotency ;  dumbness,  or  the  total  failure  of  speech,  which 
depends  upon  the  tongue;  and  so  forth.f — See  Coleb.  Dig.  Vol.  III. 
pp.  321,  322. 

*  According  to  Raghu-nandana  and  othersy  men  afflicted  with  elephantiasifl;  inansma«» 
honey-colurod  gonorrhoea,  black  teeth,  and  other  distempers  difficultly  oared,  are  incap- 
able of  inheritance  so  long  as  penance  be  unperformed. — Coleb.  Dig.  Vol.  III.  pp.  314,315. 

t  By  this  law,  privation  of  any  one  of  these  faculties  excludes  from  inheritance,  m 
does  lameness,  but  it  must  be  entire;  that  is,  the  individual  must  be  so  lame  as  not  to  be 
able  to  walk  on  either  foot,  and  so,  as  to  bis  hands,  he  must  be  deprived  of  the  use  of  both.— 
Str.  H.  L.  Vol.  I.  p.  215. 
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(y)  *  An  enemy  to  his  father  ;* — he  who  hates  his  father  is  an  enemy 
to  his  father :  that  is  he  who  threatens  or  illtreats  him  during  his 
life,  and  is  averse  from  performing  his  obsequies  when  dead. — J).  T, 
Sans.  p.  20.  See  W.  Da.  kra.  Sang.  p.  66. 

He  who  hates  his  father  is  a  professed  enemy  to  him  :  enmity  is 
manifested  by  attempting  his  life  and  so  forth  ;  but  after  the  death  of 
the  father,  by  withholding  the  libations  of  water  and  the  like,  which 
should  be  offered,  for  his  sake.— Coleb.  Dig.  Vol.  Ill,  p.  303. 

(r)  ^Addicted  to  vice';  that  is,  addicted  to  forbidden  acts,  such  as 
slaughter  or  the  like,  and  reprehensible  means  of  subsistence. — See 
Ibid,  p.  29P. 

Kulluka  Bhatta  expounds  ^*  addicted  to  any  vice,'^  devoted  to  gam- 
ing or  the  like.  Others  explain  it  '  inclined  to  dissipate  the  wealth  of 
the  family.'  Jimita-viianfi  interprets  it  '  averse  from  performing 
their  father's  obsequies,  and  other  acts  of  religion. — Ibid.  p.  300. 

'Addicted  to  vice,'  committing  acts  which  exclude  persons  from 
performing  the  obsequies  and  other  rites  on  the  death  of  their  ances- 
tors ; — that  is,  having  carnal  connection  with  such  persons  as  are  not 
to  be  so  associated  with. — Commentary  on  the  Da^a-bhdga,  p.  118. 
See  W.  Da,  kra.  sang*  p.  66. 

(1)  Jagan-ndtha,  instead  of  '  Oupa-palika*  (expelled  from  society) 
reads  *  apa-patrita'  and  thus  expounds  the  term,  '  A  man  formally  ex- 
pelled ;  one  banished  with  the  ceremony  of  kicking  down  a  water  pot, 
for  a  crime  in  the  third  degree^  such  as  killing  a  Kshatriya  without 
malice  or  the  like. — See  Coleb.  Dig.  Vol.  III.  p.  SOS. 

The  author  of  the  Prakhsha,  reading  upa-p&laki  (  a  sinner  in  the 
third  degree,)  instead  of '  apa-pitrita,'  explains  it,  guilty  of  crimes  in  the 
third  degree. — Sec  Ibid. 

Jimita-vdhana  and  Raghu^nandana  read  '  oupa-pdtika  ;*  that  likewise 
signifies  guilty  of  crimes  in  the  third  degree. — Ibid. 

A  sinner  in  the  third  degree  is  only  excluded  from  participation,  in 
the  case  of  repeated  offences  ;  crimes  are  therefore  mentioned  in  the 
phiral  nnm1)er. — Ibid.  p.  304, 

There  are  different  kinds  of  leprosy,  the  most  vile  of  them  is  that 
with  ulcers  discharging  matter  or  blood,  as  declared  in  the  Bhabiskga" 
purdna,  and  Vivada-bhangdrnava,     Thus  ;— 
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Bhablshjia-pfirdna  : — "  Hear,  O  priest !  the  ennmeration  of  varioos 
sorts  of  leprosy,  the  last  worse  than  the  first :  blisters  oa  the  feet,  a 
deformity  in  the  generative  organs,  cutaneous  fissures,  true  elephantia* 
sis,  ulcers,  coppery  blotches,  black  and  (eighthly)  white  leprosy. — 
Among  these,  that  leper  is  most  vile,  in  respect  of  all  religious  acts, 
who  is  afflicted  with  ulcers  on  all  his  limbs,  especiaUf  on  his  temples, 
forehead,  and  nose. — When  lie  dies,  let  his  corpse  be  cast  near  a 
sacred  river,  or  other  holy  place,  or  at  the  root  of  a  sacred  tree  ;  let 
not  a  funeral  cake  or  libation  of  water  be  offered,  nor  let  his  corpse  be 
burnt,  nor  obsequies  ])e  celebrated. — Should  a  man  through  afTection 
burn  the  corpse  of  a  leper,  who  has  been  six  or  even  three  months  in- 
fected with  the  disease,  that  man  must  perform  the  lunar  penance  of 
an  anchoret.*'—  See  Coleb.  Dig.  Vol.  III.  p.  309. 

Vmida-bhangarnava  : — "  Among  those  lepers  of  eight  sorts,  he  who 
is  incapacitated  for  all  solemn  rites  is  described  (this  word  most  be 
supplied)  as  afflicted  with  ulcers  on  all  his  limbs,  or  on  his  temples, 
forehead,  and  nose.  Since  this  is  merely  illustrative,  he  who  is  infected 
with  that  foul  leprosy  which  is  attended  with  ulcers  on  any  other  part 
of  the  body,  is  abominated,  and  disqualified  for  all  solemn  rites.  Or 
the  term  *  on  all  his  limbs,*  being  employed  by  the  same  rule  by  which 
two  names  for  kine  are  used  at  once  in  a  general  and  particular  sense, 
the  meaning  is,  '  on  any  part  of  the  body,  whether  the  temples  and  the 
rest,  or  parts  different  therefrom.'  Or  else  the  meaning  may  be, 
*  afflicted  with  ulcers  on  any  one  or  more  of  all  the  parts  of  the  body, 
or  especially  with  those  other  ulcers  called  coppery,  black,  or  white 
sores,  on  any  one  of  the  parts  specified,  namely,  the  temples  a^id  the 
rest :  he  who  is  afflicted  with  any  one  of  these  diseases  is  most 
abominated''.— See  Coleb.     Dig.  Vol.  III.  pp.  309,  310. 

*'  To  reconcile  the  discordant  opinions  of  many  wise  persons  concern- 
ing the  competence  of  the  leper  to  inherit  and  to  perform  acts  of 
religion,  various  modes  have  been  exhibited,  but,  according  to  both 
opinions,  a  man  infected  with  grievous  leprosy  is  in  effect  capable  of 
inheriting  when  he  has  performed  penance :  according  to  RagJiu-nandana 
and  others,  men  afflicted  with  elephantiasis,  marasmus,  honey-colored 
gonorrhoea,  black  teeth,  and  other  distempers  difficultly  cured,  are 
incapable  of  inheritance  so  long  as  penance  be  unperformed.''  (See 
Coleb.  Dig.  Vol.    III.   pp.  314,  315.)    This  reconciliation   otJa^n- 
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nitha^n  is  nofc,  however,  correct  in  every  respect,  inasmuch  as  no 
aiithority  is  of  opinion  tliat  a  leper  with  ulcers  discharging  blood  or 
imtrid  matter  becomes,  after  performing  the  ex>piatory  penanee,  enti- 
tled to  inheritaitce.  On  the  contrary,  even  after  the  performance  of 
the  expiatory  penance,  he,  owing  to  his  remarninp^  still  impure  on 
account  of  the  ulcers,  as  well  as  not  being  admitted  into  society,  is 
excluded  from  performing  the  stw&ddha  and  other  solemu  rites>  and 
taking  the  heritage* — This  is  tlie  unani-mous  opinion  of  aU  lawyers, 
and  also  consistent  witli  reason,  for,  ftlthougb  by  expiatory  penance 
that  effect  of  his  sin,  which  caused  him  to  be  doomed  to  hell,  be 
destroyed,  yet  the  other  effect  of  it,  which  caused  hiro^  to  be  ex- 
communicated from  society,  still  subsisted.  In  practice  too,  a  leper 
with  ulcers  discharging  blood  or  putrid  matter  is  never  seen  to  per- 
form the  shriddfia  and  other  solemn  rites,  and  inherit  patrimony. 

Consequently,  by  the  term  "Icper*^  is  here  meant  the  person  afflicted 
with  a  light  leprosy  unexpiated  by  penance,  and  one  afflicted  witlr 
leprosy  discharging  matter  or  blood  whether  expiated  or  not  expiated 
by  penance;  because  the  sinful  taint  of  the  person  afflicted  with 
sflight  leprosy  being  removed  by  expiatory  penance  he  has  become 
entitled  to  perform  the  shrdddha  and  other  rites,  and  as  such  he  has  a* 
right  to  inherit.  Now,  although  the  sinful  taint  of  a  person  afflicted 
with  a  leprosy  discharging  matter  or  blood  be  removed  by  expiatory^ 
penance,  yet  the  other  effect  of  his  sin  namely,  that  of  excommuni- 
cation from  society,  subsists,  for  which  reason>  as  well  as  that  of 
his  always  remaining  impure  on  account  of  the  ulcers,  he  is  incompetent? 
for  the  performance  of  the  shriddha  and  other  rites.  It  follows  then 
that  lie  is  not  entitled  to  the  heritage. 


*  Aiithoritica:— Poi.ASTTA:  "On  the  occasion  of  the  eclipses  of  tlio  sun  or  moon,  and 
offering  of  the  ten  funeral  cakes  (  dasha-pinda  )  to  the  manes  of  the  cleoeased  (on  the  day 
before  their  first  shrdddha,)  as  well  as  in  places  of  great  sanctity,  there  is  no  impurity  oc- 
casioned by  ulcers/'  The  same,  however,  subsists  on  other  occasiom  op  ki  oihcr  places,, 
thus  Devala  .—'The  persons  with  sores,  those  lying  in  child  birth,  those  delivering  women,, 
drunkard**,  mad  men,  also  menstriious  women,  and  the  persons  whose  relntibns  are  dead, 
and  those  impure,  these  eight  are  disalfowed  (taperftirn>relz^ous  rites  at  those  times.**)^ 
Pr^ydtekitta-  tattwa, 

''On  there  being  a  sore  above  the  knee,  one  must  not  perform  the  constan t (religious) 
rites;  ho  or  she  must  not  perform  also  the  casual  rited|  if  there  be  bleedipg  even  below 
it."— A  text  cited  in  the  Nirnuya-sindhu, 
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Jagan-naikay  the  author  of  the  Vwdda-bhangarnava^  says :  '^  A 
person  who  is  afflicted  with  elephantiasis^  and  who  has  not  made  ex- 
piation^ is  excluded  from  inheritance ;  bat  one  who  has  made  atone- 
ment shall  take  a  share,  since  the  sinful  taint  is  removed ;  for  that 
was  the  sole  cause  of  his  exclusion.  This  is  accurate ;  and  in  like 
manner,  a  person  afflicted  with  marasmus  is  only  excluded  if  he  have 
not  made  expiation.  Raghu-nandana  holds,  that  expiation  for  a  man 
afflicted  with  elephantiasis,  or  other  similar  disease,  is  ordained  for  the 
purpose  of  enabling  him  to  perform  acts  of  religion  ordained  in  the 
Veda ;  by  parity  of  reasoning,  he  becomes  competent  to  inherit  pro- 
perty, as  well  as  to  perform  religious  ceremonies :  it  is  not  found,  in 
any  other  case,  that  a  son  competent  to  perform  obsequies  and  other 
acts  of  religion  is  not  qualified  to  inherit.''— (Coleb.  Dig.  Vol.  III. 
p.  305.)  This,  however,  is  applicable  to  lepers  other  than  those  afflicted 
with  ulcers  discharging  putrid  matter  or  blood;  inasmuch  as  one 
afflicted  with  such  leprosy,  being  incompetent  to  perform  the  shraddha 
and  other  rites,  notwithstanding  his  making  the  expiation,  is  at  all 
times  incompetent  to  inherit. 

According  to  Ragiu-nandatta,  they  who  have  black  teeth,  and  the 
like,  as  well  as  he  who  is  afflicted  with  slight  elephantiasis  (should 
penance  be  unperformed,)  can  neither  be  burnt  after  their  decease, 
nor  succeed  to  property  during  their  lives ;  for  these  also  are  sinners 
in  the  first  degree ;  (and)  ^  they,*  says  the  Brahma-puraiia,  *  who  have 
committed  crimes  in  the  first  degree,  are  considered  as  degraded  per- 
sons'—See  Coleb.  Dig.  Vol.  III.  p.  312. 

^,   659.     Save  and  except  the    outcast   and  his 
^  *  issue  (a),  all  the  persons  excluded  from  inherit- 

ance, as  above  mentioned,   are>  however,    entitled  to  food  and 
raiment.* 

( a )  By  the  term  ^  liis  issue'  is  here  meant  the  issue  bej^otten  by  an 
outcast  or  degraded  person  when  so  circumstanced,  for,  being  begotten 
by  an  outcast  that  child  also  is  an  outcast. 

.      .-        ..  I.     But  it  is  just   that  the  heir  who  knows  his  duty 

AUtnonty .     ^^^^^^  ^.^^  ^  ^^^  ^^  ^^^^  ^ .  ^  ^^^^  ^^ ^  raiment/or  U/e 


*  Coleb,  D(t.  bhcC.  pp.  103,  lOi.  W.  J}€.  kra.  sang.  pp.«8, 67.  Coleb,  Dig.  Vol,  III.  pp. 
3D8— 324. 
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without  stint,  according  to  the  best  of  his  power :  he  who  gives  them 
nothing,  sinks  assuredly  to  a  region  of  punishment. — Mauu. 

( i )  "To  all  of  them/'  namely,  eunuchs  and  the  rest,  food  and 
raiment  must  be  given  without  stint  as  long  as  they  live. — Coleb.  Dig. 
Vol.  III.  p.  319. 

The  construction  of  the  text — "  but  it  is  just  that  the  heir  who  knows 
his  duty  should  give  to  all  of  them,"  &c. — is  this :  '  it  is  just  to  give  all 
of  them,  namely,  eunuchs  and  the  rest,  food  and  raiment  for  life/ 
From  the  conclusion  of  the  dictum:  "sinks  assuredly  to  a  reffianof 
punishment/'  it  must  be  inferred,  that  he  who  does  not  willingly  give 
food  and  raiment y  shall  be  compelled  to  give  it. —  Vide,  Coleb.  Dig.  Vol. 
III.  p.  320. 

IT.  An  outcast  and  his  issue,  an  impotent  person^  one  lame,  a 
madman,  an  idiot,  a  blind  man,  a  person  afflicted  with  an  incurable 
disease,  (as  well  as  others  similarly  disqualified,)  must  be  maintained ; 
excluding  them,  however,  from  participation. — Jagnyavalkya* 

III.  Persons  incapable  of  transacting  business  ( u, )  blind  men, 
idiots,  those  who  are  immersed  in  vice  (e),  or  afflicted  by  incurable 
diseases,  and  even  those  who  neglect  their  duties  (o,)  (but  not  the 
degraded  nor  their  issue,)  let  the  heirs  supply  with  food  and  apparel.^ie — 
BoudhXtana.  • 

(u)  "  Persons  incapable  of  transacting  business ;"  not  become  cap- 
able of  civil  transactions. — The  Raindkara,  The  terms  may  be  also 
explained,  neglecting  civil  affairs,  and  solely  devoted  to  acts  relative  to 
another  world.— Coleb.  Dig,  Vol.  III.  p.  817. 

(e)  "Those  who  are  immersed  in  vice /*  The  term  (V&yasana) 
is  explained  by  Amara^  danger  or  calamity,  falling  low,  or  erring,  vice 
proceeding  from  lust  or  wrath  ;  consequently,  the  heir  must  support 
those  who  have  fallen  off  from  their  duty,  that  is,  who  are  addicted  to 
gaming  and  the  like ;  and  such  as  are  impelled  by  vice  proceeding 
from  lust,  that  is,  addicted  to  the  frequentation  of  courtesans ;  and 
those  who  are  impelled  by  vice  proceeding  from  wrath,  or  who  always 
designs  mischief  to  others  :  it  follows  from  the  maintenance  ordained, 
that  they  shall  be  excluded  from  participation. — Ibid.  p.  817. 


♦  Vide  Coleb.  DoT,  WflT.  p.  108.— W.  JDcC,  kra^  tang-    p.  67— CoUb.  Dig.  VoL  IlL 
pp,  303-301. 
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(o)  *^  Those  who  neglect  their  duties/'  that  is,  who  are  disqualified 
for  acts  of  relig;ion,  such  as  sacrifice  and  the  like ;  or,  those  who  per- 
form not  tlic  ceremonies  enjoined  at  morning  and  evening  twilight, 
and  at  noon,  nor  other  daily  acts  of  religion. — See  Ibid. 

IV.  Although  they  be  excluded  from  participation,  they  ought  to 
be  maintained,  excepting,  however,  the  outcast  and  his  son.  That  is 
taught  by  Dbvala.— Colcb.  Di.  bha.  p.  103.  See  ante,  pp.  997,998. 

^  660.    The  sons   (k)  of  the  persons  incapable  of 
vya  a  .  inheriting  are,  however,  entitled  to  inheritance, 

provided  they  be  free  from  the  defects  causing  exclasion  from 
inheritance.* 

(k)  Here  by  the  term  '  sons'  is  meant  the  unblemished  given  or 
legitimately  begotten  sons  of  eunuclis  and  the  rest  as  the  case  may  be, 
also  the  sons  of  an  outcast  procreated  before  his  being  degraded,  be- 
cause not  being  degraded  he  also  is  free  from  defect. 

A'nfVi/\'rlftr  ^'  When  the  father  is  dead,  an  impotent  man,  a 
^'  leper,  a  madman,  an  idiot,  a  blind  man,  an  outcast, 
the  offspring  of  an  outcast,  and  a  person  wearing  the  token  (of  religious 
mendicity.)  arc  not  competent  to  share  the  heritage.  Food  and  rai- 
ment should  be  given  to  them,  excepting  the  outcast.  But  the  sons 
of  such  persons^  being  free  from  similar  defects,  shall  obtain  their 
father's  share  of  the  inheritance. — Devala,  See  Colcb.  Di.  bha.  p.  103. 

II.  A  professed  enemy  to  his  own  father,  a  dogradcd  man,  one  de- 
prived of  virility,  and  a  man  formally  expelled  (  by  his  kinsmen,  > 
shall  not  inherit,  though  begotten  by  the  deceased ;  mucli  less  if 
begotten  on  his  wife  by  a  kinsman  legally  appointed.  One  afBiet- 
ed  with  an  obstinate  or  agonising  disease  (g)  and  one  insane,  blind, 
or  lame,  from  his  birth,  must  be  maintained  by  the  family;  but  their 
sons  may  take  the  shares  (of  their  parents.) — Narada.  See  Coleb. 
Dig.  Vol!  III.  p.  303. 

(g)  '  Obstinate  diseases'  are  atrophy  and  the  rest ;  '  agcmisini^ 
distempers'  are  leprosy  and  the  like. — Coleb.  Dig.  Vol.  III.  p.  300, 
See  W.  Da.  Kra.  Snug,  p.  67. 


•  VHe  Coleb.  Di.  bK%.  p.  103.— W.  lh£,  kra.  sang.   p.  67— CJoleb.    Dig.  Vol.  Ill, 
pp.  303.304. 
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Here,  by  tlie  expression  '  and  the  rest'  is  meant  the  other  diseases  oc- 
casioned by  sin  or  vice.    See  aniCy  pp.  105  et  segue. 

A  possibility  exists  of  an  impotent  man,  and  the  rest,  as  above 
enumerated,  espousing  wives.  ^*  If  the  eunuch  and  the  rest  should  at 
any  time  desire  to  marry,  the  offspring  of  such  as  have  issue  shall  be 
capable  of  inheriting,*'  Issue  signifies  offspring. — It  must  not  be  ob- 
jected how  can  they  contract  marriages,  since  the  eunuch  not  being 
male,  is  incapable  of  procreation,  and  the  dumb  man  and  the  rest  [or 
those  born  deaf  or  blind]  are  degraded  for  want  of  initiation  and  investi- 
ture, because  they  are  unapt  for  [the  preparatory]  study  ?  The  eunuch 
may  obtain  issue  from  his  wife  by  means  of  another  man  ;  and  a  person 
nnfit  for  investiture  with  the  sacerdotal  string  is  not  degraded  from  his 
tribe  for  want  of  that  initiation,  any  more  than  a  ShAdra. — ^Therefore, 
the  sons  of  such  persons,  being  either  their  natural  offspring  or  issue 
raised  up  by  the  wife,  as  the  ease  may  be,  arc  entitled,  provided  they 
are  free  from  similar  defects,  to  take  their  allotments  according  to  the 
pretensions  of  their  fathers- — Coleb.  D&.  bhdy  pp.  106,107. 

Vvavastha^  66 1 .  The  daughters,  of  the  persons  not  entitled 
to  inherit  as  above  mentioned,  must  be  sup- 
ported 80  long  as  they  be  not  given  in  marriage,  and  their 
childless  wives  are  to  be  maintained  for  life,  provided  they 
remain  chaste.* 

^  662.    Hence    adulterous  women  forfeit  their 
vyavasulia  .  j>\g\^i  iq  maintenance,  as  well  as  inheritance. 

.  I.     But   their  sons,  whether  begotten  in  lawful  wed- 

^  *  lock,  or  procreated  by  a  kinsman  on  the  wife  duly 
authorised,  may  take  shares,  provided  they  have  no  disability  (j  ). — 
Their  daughters  must  be  supported  so  long  as  they  be  not  disposed  of 
in  marriage :  and  their  childless  wives  who  preserve  chastity,  must 
be  supplied  with  food  and  apparel ;  but  disloyal  and  traitorous  wives 
(  t  )  sliall  be  banished  from  the  habitation. — Jaonyavakya.  See  Coleb. 
Dig.  Vol.  III.  p.  908-324. 

On  this  text  commentators  remark,  that  two  sons  of  lepers  and  the 
rest,  namely,  one  legally  begotten,  and  one  produced  by  a  wife  duly 
authorised,  but  not  their  other  sons,    are  capable  of  inheriting.     That 

*  Vide.  Coleb.  D<f,  bl^,   p.  107;    W.  M.   Kra.   Sang.   p.   68.  Coleb.   Dig.  Vol.  III. 
pp.  308-324. 
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is  not  satisfactory :  for  the  issue  of  an  appointed  daughter,  the  son 
^iven.  and  the  rest,  are  faultless ;  and  the  offspring  of  the  wife  and 
the  son  leojally  begotten,  are  not  specially  mentioned  in  the  texts  of 
MAnu  and  the  rest.  It  should  not  be  argued,  that  no  ground  of  pre- 
ference exists  whether  the  text  of  Manu  shall  be  restricted  as  bearin<; 
the  same  import  with  the  text  of  Jaontavalrta,  or  this  be  considered 
as  exhibiting  instances  which  elucidate  the  meaning  of  the  other,  for 
Manu  is  superior  to  all  the  legislators  :  Thus  Vrihaspati  : — "  Manu 
holds  the  first  rank  amonn^  legislatora,  because  he  has  expressed  in 
his  code  the  (  whole  )  sense  of  the  Veda  :  no  code  is  approved  which 
contradicts  the  sense  of  (any  law  promulgated  by)  Mamu.*' — Coleb.  Dig. 
Vol.  III.  pp.  822,  828. 

(3)  *' Provided  they  have  no  disability;*'— that  is,  provided  they 
are  free  from  defects  which  cause  exclusion  from  inheritance,  such 
as  blindness^  deafness  and  the  like.  ''  They  may  take  shares  ;"  not  a 
mere  maintenance. — Coleb.  Dig.  vol.  III.  p.  324. 

(t)  "Traitorous  wives:**  this  term,  according  to  the  Ratnaiara^ 
positively  denotes  treason,  such  as  the  attempt  to  administer  poison  or 
the  like,  not  merely  a  contentious  spirit.  Consequently,  the  samf 
married  wife,  who  ought  to  be  banished  from  the  habitation  by  her 
husband,  shall  in  like  manner  be  expelled  by  his  brothers  and  the 
rest- Coleb.  Dig.  Vol.  III.  324. 

II.  The  wife  who  is  cha.<:tc,  succeeds  to  her  husband's  estate.— 
Katyayana  cited  in  the  Miiikshard. 

III.  The  wife  who  does  acts  injurious  (to  her  husband,)  who  has  no 
(sense  of)  shame,  who  destroys  his  effects,  (or)  who  is  addicted  to  adultery, 
does  not  deserve  property. — Katyayana  cited  in  the  D&ya-tattwa. 

.^y  663.     It  should,  however,  be  observed  that  the 
^  *  woman  who  is  adulterous  at  the  time  when  suc- 

cession opened  or  who  previously  committed  adultery  which 
remained  unexpiated  by  penance,  forfeits  her  right  to  inheri- 
tance and  maintenance ;  and  not  she  who  was  previously 
adulterous,  but  ceased  to  be  so  and  co-habited  with  her  husband, 
or  expiated  or  was  about  to  expiate  the  sin  by  penance  be- 
fore the  time  of  succession  ;  and  not  also  she  who  became 
adulterous  after  inheriting  property  or  obtaining  maintenaoce, 
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unless  thd  crime  were  such  as  to  cause  complete  degradation 
by  loss  of  caste  uriredeerriable  by  atonement.  .* 

_  4-\>   ^  ^^^'    ^^  ^^^®  nlanoer^  any  of  the  obove  men- 

^  '  tioned  sinful  diseases,   defects   or  crimes    that 

existed  or  remained  unexpiated  by  penance,  at  the  time  when 
succession  opened,  causes  exclusion,  and  not  that  which  was 
already  cured  or  expiated  by  penance,  or  which  has  had  its 
existence  at  a  subsequent  period.f 

Tnasrauch  as,  heritable  rigiht  devolves  on,  or  vdsts  in,  the  (preferable) 
heir  at  the  nidnlent  of  the  bwner's  death,  and  being  onde  vested,  it  oan- 
tiot  be  divested  for  dny  siibsequent  diseasie,  defect,  nay  eVen  fdr  a  crime, 
unless  it  were  such  as  to  cause  complete  degradation  by  loss  of  caste.;]; 
Because, 

Vvft  vAqthfl.^  ^^^'  ^^^  person  committing  a  crime  or  sin 
which  caiises  degradation  by  loss  of  caste  unre- 
deemable by  atonement,  forfeits  property  whenever  the  same 
is  committed,  and  (iannot  regain  inheritability  eveiiby  expiatory 
penance.t 

For,  the  offence  having  two  effects— damnatioii  to  hell,  and  total  loss  of 
caste, — although  the  sinfulness  of  the  offence  might  be  removed  by  ex- 

*  An  unchaste  woman  is  excluded  trom  the  inheritance  of  her  hiishand.  But  no 
miseonduct,  other  than  incontinency,  operates  disinherison ;  nor,  after  the  property  has 
Vesied  by  inheritance,  does  she  forfeit  it,  nnfesS  for  loss  of  caste,  linexpiated  by  penance, 
or  unredeenied  by  atonement.— Colebrooke's  Remarks  cited  in  Strange*s  Hindu  kw, 
Vol,  II.  p.  844. 

i"  Where  the  ezclosion  from  inheriting  is  not  for  natural  defects,  the  cause  must  have 
arisen,  prerions  to  the  dirision,  or  descent  <st  the  property;  if  it  do  not  occur  till  after, 
the  succession  is  notdirestod  by  it— >Str.  H.  L.  Vol.  I.  pp.  228,224 

The  disease  that  disables,  (an  obstinstte,  or  an  agonizing  one,)  must  be  asoertained  to 
be  the  sign  of  an  atrodous  crime,  or  it  has  not  the  effect  of  excluding,  it  being,  not  the 
disease,  but  the  sin  that  is  the  cause  of  the  disability;  and  henoe  it  may  be  removed  by 
penance,  the  impediment  continuing  to  operate  only  so  long  penance  remains  unperform- 
ed. Thus  restored,  inheritability  follows;  there  being  said  to  be  no  case,  in  which  a  mad 
competent  to  the  one,  is  not  qualified  for  the  other.  Of  obstinate  diseases,  marasmus,  or 
atrophy,  is  mentioned  as  an  instance,  of  the  agonizing,  leprosy;  but  it  must  be  of  the 
sanious,  or  ulcerous  (  the  worst  )  kind  ;  of  which  a  text  of  the  Bhatntha  Pw<£na  gives  t 
disgusting  description.— Str.  H,  L.  Vol.  I.  p.  217. 

t  See  the  foot  note  at  pages  1001  and  1002. 
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piatory  penance,  yet  the  impediment  to  Bocceanon  still  remains,  be- 
cause, the  person  finally  excluded  from  his  tribe  must  ever  continue 
to  be  an  outcast,  and  an  outcast,  whenever  he  becomes  so,  forfeits  pro- 
perty.    (Sec  antty  pp.  1001,  1002.)  Bat, 

^  666.  A  person  degraded  for  a  crime  or  sin  with- 
vy»  apSuna  .  ^^j.  g^^  exclusion  from  tribe  does  not  forfeit 
property,  if  he  has  performed  expiatory  penance,  or  is  about 
to  do  it. 

For,  Raghu-nandana  and  Sri-krijthffa,  the  paramount  authorities  of  the 
Benf^al  school,  hold  that  the  fallen  sinner  forfeits  his  right  when  he  has 
not  done  penance  or  is  averse  to  doing  it.  See  Ddya-taitwa  p.  3,  Com- 
mentary on  tlie  Ddya-bhiiga,  Sans,  p.3,  and  Coleb.  Dig.  Vol.  III.,  p.  315. 

,  667.  A  son  being  in  esse^  the  daughter  does 
V  yavasuiia  .  ^^^  share  tho  inheritance,  but,  if  unmarried,  she 
is  to  have  wealth  sufficient  for  her  marriage. 

Because,    the  texts  intimating  that  a  quarter  share  should    be   given 

to  the  daughter,  notwithstanding  the  existence  of  a  son,  are  at    present 

construed   to  mean  that  wealth  sufficient  for  the  nuptial  expenses  is  to 

be  given  to  the  daughter,  if  unmarried. — See  ante,  pp.  457 — 459. 

In  practice  too,  a  daughter's  succession  is  never  seen  while  there  is  a  son. 

^  668.     The  heritable  right   of  the  person   who 
yav  a  •  ^^^^  given  up  the  worldly  concern^  becomes  ex- 

tinguished, just  as  that  of  the  hermit  and  others  quitting  the 
condition  of  a  householder.* — See  ante^  p.  12. 

*  There  are  two  occasions,  upon  either  of  which  dominion  may  be  transferred  from  the 
father  in  his  lifc-ciine  without  his  oonsent,  whether  the  property,  claimed  by  the  sons  to 
be  divided,  be  ancestral  oracquire<l.  These  are,  voluntary  devotion,  by  wbich  the  father 
is  considered  as  having;  renounced  it,  and  degradation  from  caste  by  which  it  is  forfeited. 
Another  undoubted  one  is  liis  entry  into  religion ;  that  is,  his  assumption  of  the  one  or 
other  of  two  roli};ious  orders,  by  which  a  Hindu  is  accounted  dead  in  law;  the  oooaequenctf 
also  being  the  same,  that  is  heirs  take  his  estate.  They  constitute  the  third  and  fourth 
stages  in  the  progressive  advancement  of  the  HindUj  from  birth  to  death;  the  first  heios: 
that  ofa  «faiafen<;  the  second  that  of  a  married  man  or  householder;  the  third  (the  fir^t 
of  the  two  in  question)  vie.  that  oi  h  hermit  (Fdnaprasthti^)  for  which  the  appointed  age 
is  fifky;  the  next  is  that  of  Anehorel,  (Santfdit,  or  Yaiii)  that  of  the  Anehorei  was  leftst 
the  beginning  of  the  present  (kali)  age  subsisting,  when  that  of  the  Hermit  is  said  tobav^ 
been  abrogated.— Str.  H,L.  Vol.  I.  pp.  113-116.  Vide  Macn,  H.L.  Vol.  L  p.  2. 
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_  i-itcL^  ^^9.    To  the  property   of  an  outcast  his  son 

born  after  degradation  and  the  rest  (t)  are  heirs, 
and  not  the  son  born  before  that  event. 

(  t )  Here  by  the  term  and  *'  the  rest''  is  meant  his  relations  degrad- 
ed like  himself. 

As,  to  the  property  of  a  hermit  and  tlie  rest,  their  sons  and  others, 
born  before  their  entering  such  states,  are  not  heirs,  so,  to  the  proper- 
ty acquired  by  an  outcast  after  his  degradation,  his  sons  and  the  rest, 
bom  before  that  event,  have  no  heritable  right.  The  successor  to  the 
property  of  a  degraded  man  must  therefore  be  ascertained  like  the 
successor  to  the  property  of  a  hermit  and  the  rest,*  according  to  the 
maxim — "  the  sense  of  the  law,  as  ascertained  in  one  instance,  is  ap- 
plicable in  others  also,  provided  there  be  no  impedimentf;"  inasmuch 
as  like  the  hermit  and  the  rest,  the  outcast  is  considered  civili/er 
morluus,  and  deprived  of  right  to  property. 

It  is  not  proper  to  affirm,  that  his  property  in  wealth  acquired 
during  his  fallen  state  is  forfeited  by  reason  of  his  degradation.  Else, 
a  degraded  sinner  would  be  always  compelled  to  rob  for  hU  subsis- 
tence.—Coleb.  big.  Vol.  III.  p.  315. 

In  ages  other  than  the  present  (  Kali,  )  marriages  with  damsels  of 
unequal  classes,  and  succession  of  the  sons  born  of  them,  were  allowed 
by  law;  thus  the  Daya-bhdqa  : — Marriage  is  allowed  with  women  in 
the  order  of  tribes,  as  well  as  with  those  of  equal  class ;  for  Manu  says, 
'  For  the  first  marriage  of  the  twice  born  classes,  a  woman  of  tlie  same 
tribe  is  recommended  ;  but  for  such,  as  are  impelled  by  desire  (  n  ), 
those  foUowinnf  are  preferable  in  the  order  of  the  classes.  K  Shidra 
woman  only  (d)  must  he  the  wife  of  a  Srudra;  she  and  a  woman  of 
his  own  tribe  (are  the  only  wives)  of  a  merchant ;  tlicy  two,  and  a 
woman  of  his  own  classes,  are  only  eligible  for  a  woman  of  the  royal 
(or  military)  tribe ;  and  those  (three)  ai^  a  woman  of  his  own  rank 
(may  be  wives)  of  a  priest.'' — Coleb.  Dii.  bha,  p.  142. 

(d)  A  Shudrck  woman  only.]  The  particle  "  only"  is  connected 
with  every  member  of  the  sentence ;  for  that  term,  expressed  imme- 
diately before,  is  understood  with  the  words  *  she',  '  they  two,'  and 
'  those  three.'  The  meaning  is,  that  marriage  in  the  inverse  order  of 
the  tribes  must  by  no  means  be  contracted.— Zfrt^/.  p.  142. 

*  Se«  anU,  pp.  9,  10,  312  &  313.  t  Tide  Cokb.  Z^cT.  M.  p.  «3,    Note  81. 
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(n)  But  for  such,  as  are  impelled  by  desire,  those  &c."]  T 
dicates  an  alleviation  of  oflRence,  not  entire  exemption  from  blam 
Sankha  and  Likhita  declare,  "  Wives  must  be  espoused.  V 
of  like  class  are  preferable  to  all  persons/*  This  is  stated 
principal  rule.  The  succedaneous  one  follows :  ^  Pour  wives 
Brdhmana  are  allowed  in  the  direct  order  ;  three,  of  a  kshatriya 
of  a  Voishya  ;  and  one  of  a  Shidra,^ — The  numbers  here  stated, 
&c.,  are  intended  to  refer  to  the  tribes. — Ibid. 

These  women  are  wedded  wives.  So  PoithInasI  shows:  ' 
wedded  wives  of  a  Brahmana  are  allowed ;  and  three,  two,  and  c 
the  rest  (p)  respectively. 

t  (p)     Of  the  rest,]  Of  the  Kshatrij^a,  &c.,  in    their  order  three 

I  and  one,  may  be  allowed. — Ibid. 

Though  (such  a  marriage  be)  in  the  direct  order  of  the  d 
Manu  and  Vishnu  have  strongly  censured  the  union  of  a  man 
regenerate  tribe  with  a  Skidra  woman. — Ibid.  p.  142. 

Accordingly,  Sankha  omits  Shidra  in  describing  a  wife  eligil 

a  twice  bom  man.   "  A  Brahmani,  a  Kshatrh/a^  and  a  Voiskya,  an 

pounded  as  the  allowed  wives  of  a  Bhdmana ;  a  Kshatriya  and  a  To 

of  a  Kshatriya  ;  but  a  Voishyi  is  ordained  the  only  wife  of  a  Vci 

\  and  a  Shidri  of  a  Shtidra.—Ibid  p.  144, 

Manu  (then)  propounds  the  distribution  among  sons   of  four  cl: 
"Let  the  venerable  son  take  three  shares  of  the  heritage  ;  and  tl 
of  the  Kshatriya  wife,  two  shares ;  the  son  of  the    Voishya  wifp,  a 
and  a  half;  and  the  son  of  the  SHdra  wife  may  take  a  share,    i 
1  j"  a  person,  conversant  with   law,  divide  the  whole  collected  estai 

f  \  ten  parts,   and  make  a  legal   distribution  by  this  (fbllowii^g)  rul 

j  I  the  venerable  son  receive  four  parts ;  the   son  of  the  Kshatriya,  t 

let  the  son  of  the    Voishya  have  two  parts ;  and  let    the  son  i 
Shidrd  take  a  single  part.*'— /Wrf.  p.  144. 

Two  modes  (of  partition)  are  propounded  on  the  supposition  of 
\  (superiority  of)  good   qualities. — The   son   of  a  Brahmana  by  a  i 

iriyh  wife,  if  eldest  of  all  by  birth,   and  superior  in  virtue,  shall 
equal  sharer  with  the  Brdhmana  son :  and  the  son  of  a  Brahmana  o 
1  Kshatriya  by  a  Foishyd  wife  shall,    in  like   circumstances,  he  an 

ii  participator   with  the  Kshatriya  son.     So  Vrihaspati  directs :— 

jylj^^^  son  of  a  Kshatriy&  wife,  being  elder  by  birth^  and  endowed  with  su 
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or  qualities,  shall  have  an  equal  share  with  the  venerable  son  of  the 
Br&hmani  ;  and,  in  like  manner,  the  son  of  a  Voishyi  wife  shall  share 
equally  with  the  soldier.* — Ibid,  145. 

But  land,  which  has  been  acquired  by  the  father,  through  acceptance 
(of  a  pious  donation)  shall  belonj*  to  the  son  of  the  Brhhmani  exclu- 
sively, not  to  the  Kshatriya  son  and  the  rest ;  and  the  house  and  here- 
ditary field  appertain  to  the  sons  of  regenerate  classes,  not  to  the 
Shidra.—IHd.  p.  146. 

Vyavastha^-  ^^^*  ^^*  ^^  ^^^  prohibition  to  marry,  in  the 
present  (kali)  age,  a  damsel  of  a  different  tribe,* 
the  heritable  right  of  the  children  born  of  such  a  woman  is,  by 
analogy,  disallowed;  in  consequence  thereof,  as  well  as  of  an 
elder  brother  worthy  of  a  superior  portion  being  now  rare, 
the  right  of  primogeniture  is  also  abrogated.f 

Now,  therefore,  it  is  useless  to  dwell  upon  the  marriage  with  a 
girl  of  a  different  tribe,  and  the  heritable  right  of  the  children  born 
of  her. 

What  is  above  laid  down  relates  to  the  children  of  the  women 
married  in  the  regular  order. 

^  671.     But  of  the  children  born  of  the  women 

^  '  married  in  irregular  order,  the  son  of  her  who  is 

of  the  same  tribe  with  the  husband,  has  alone  the  heritable  right. 

If  a  man  espouse  a  woman  of  superior  tribe  after  marrying  one  of  an 
inferior  class,  both  marriages  are  contrary  to  regular  order.  The  son 
of  either  of  these  women,  being  kshetraja  or  issue  of  the  wife  procreat- 
ed by  a  kinsman   authorised  to  raise  up   issue  to  the  husband,  is  un- 

*  UndertrtkiDg  sea  voyages  ( to  oiroamnayigate  the  ooean, )  the  marriage  of  twloe 

bom  men  with  damsels  not  of  the  same  chiss,  procreation  of  a  son  by  a  younger  brother  of 

the  fdeceaned)  husband,  slaughter  of  cattle  in  the  entertainment  of  a  gaeit,  repast  on 

fleshment  at  funeral  obsequies,  and  the  order  of  a  hermit,  the  act  of  again  giving  a  yonnger 

(^married)  woman  in  marriage,  to  (another)  bridegroom,  (  a  honaeholderj  oontioniDg  to  be 

the  student  of  the  Vedaa  for  a  very  long  time,  the  carrying  of  a  water  pot,  (by  a  hoasehold- 

'    er;)  walking  on  a  pilgrimage  till  the  pilgrim  die,   the  slaughter  of  a  bull  at  a  sacrifice, 

|!  the  wise  have  declared  that  these  practices  must  be  avoided  in  the  hali  age.— -See  the 

^  general  note  appended  to  Sir  W.  Jones*  translation  of  Mahu;  and  Coleb.  Dig.  VoL  III9 

/  pp.  141,  142,  971,  272  k  268;  also  ante,  pp.  14, 15. 

t  See  anUi  pp.  16, 17  &  457. 
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worthy  of  the  inheritance.  But  a  son  begotten  by  the  husband  him- 
6elf»  being  of  the  same  tribe,  on  his  wedded  wife  espoused  in  irregular 
order,  is  heir  to  the  estate  :  so  likewise  is  a  son  begotten  by  the  hus- 
band on  a  wife  dissimilar  in  class  but  espoused  in  regular  gradation. 
That  is  declared  by  KatyXyana  :  ^^  But  the  son  of  a  woman,  married  in 
irregular  order,  may  be  heir,  provided  he  belong  to  the  same  tribe 
with  his  father :  and  so  may  the  son  of  a  man  belonging  to  a  different 
(but  superior)  tribe,  by  a  woman  espoused  in  the  regular  gradation. 
The  son  of  a  woman  married  to  a  man  of  inferior  tribe  is  not  heir  to 
estate.  Food  and  raiment  only  are  considered  to  be  due  to  him  by 
his  kinsmen.  But  on  failure  of  them,  he  may  take  the  paternal  wealth. 
The  kinsmen  shall  not  be  compelled  to  give  the  wealth  received  by 
them,  not  being  his  patrimony. — Coleb.  Da.  bki.  p.  105. 

^  672.  But  in  the  present  (halij  age,  the  sons  of 
vy  ast  .  ^Qnaen  of  a  different  class,  whether  married  in 
the  regular  or  irregular  order  not  being  considered  as  sons 
of  the  man  by  whom  they  were  begotten,  are  not  entitled 
to  inherit. 

4.V.    ^  ^^^'     ^^^  ^^^^   ^^™   ^^  those  women    who, 
y  *  though   married  according  to  the  forms  of  the 

Veda  do  not  become  wives,*  have   no  heritable  right^  they  not 
being  sons  (in  the  eye  of  the  law.) 

^^  But  the  son  of  a  SMdra,  by  a  female  slave  or  other  unmarried 
Shidra  woman,  may  share  equally  with  other  sous,  by  consent  of  the 
father.  Thus  Manu  says  :  *  A  son  begotten  by  a  man  of  the  servile 
class  on  his  female  slave  or  on  the  female  slave  of  his  slave,  may 
take  a  share  of  the  heritage,  if  permitted :  thus  is  the  law  estab- 
lished. Without  such  consent,  he  shall  take  a  half  share;  as  Jagnya- 
VALKYA  directs :  '  £ven  a  son  begotten  by  a  Shidra  on  a  female  slave 
may  take  a  share  by  the  choice  of  his  father ;  but  if  the  father  be 
dead,  the  brethern  should  make  him  partaker  of  half  a  share.'  Be- 
gotten on  an  unmarried  woman,  and  having  no  brother,  he  may  take 
the  whole  property:  provided  there  be  not  a  daughter's  son.  So 
JAGNYAVALkYA  ordaius :  '  One  who  has  no  brothers  may  inherit   the 


♦See  the  vyavastha$y  Nos,  399,   400,  401,  402.  403,  404,405,  i08,  ilO,  411,  415* 
416,  pp.  009—929,  and  Coleb.  Dig.  Vol  ili,  p.  329-233. 
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whole  property,  for  want  of  daughter's  sons/  But  if  there  be  a 
daugliter^s  son,  he  shall  share  equally  with  him :  for  no  special  proyi- 
sion  occurs,  and  it  is  fit  that  the  allotment  should  be  equal ;  since  the 
one,  though  bom  of  an  unmarried  woman,  is  son  of  the  owner ;  and 
the  other,  though  sprung  from  a  married  woman,  is  only  his  daughter's 
sou."— Coleb.  Da.  bha.  p.  151. 

The  principle  above  quoted  is  not,  however,  generally  followed  in 
practice  in  the  present  age.  First,  because,  if  the  woman  be  of  a 
different  class,  her  son  has  no  right  to  the  heritage,  by  the  analogy 
of  the  adoption  of  a  daitaka  son  from  a  different  tribe  as  well  as  the 
marriage  of  a  damsel  with  a  man  of  a  different  class  being  prohibited, 
and,  in  the  eye  of  the  law,  such  a  woman,  though  married,  not  being 
the  wife^  of  the  man  to  whom  she  was  espoused,  and  the  son  born  of 
suck  a  woman  not  being  his  son.  Secondly,  because  female  slaves 
as  described  by  lawf  being  now  rare,  it  is  concluded  that  in  the  present 
age  there  is  no  female  slave's  son.  Thirdly,  because  a  son  begotten 
by  a  man  on  a  woman  not  married  to  him,  is  by  custom  held  to 
be  a  bastard.  The  above  principle  of  the  Duya^bhdffa  is,  therefore, 
applicable  only  to  the  low,  and  not  to  the  good  and  high  caste 
Skidratt  of  this  country,  whose  conduct  and  religious  acts  are  like  those 
of  twice  born  men,  and  whose  succession  to  heritage  is  also  regulated 
by  custom  like  that  of  the  twice  born  classes,  and  custom  being  the 
transcendent  law,  as  declared  by  Manu  and  the  rest,  must  supersede 
the  general  maxims  of  the  law.]; 

Case  No.  360  op  1864. 

ISSUB-CHUNDER  SeIN  AND  LuKKHEB-MONEE  DoSSEE  (DEFENDANTS,) 

Appellants,  versus  Ranee  Dossee  (Plaintiff,) 
Respondent. 

CfitSe  ^^^  plaintiff  who  is   the  respondent  before  us,  sued 

bearing  on  the  vya-  ^q  j^j^^e  an  alleged  will  of  her  deceased  husband.  Nil- 
comul  Sein  and  an  adoption  which  was  made  under 
it,  declared  void  and  set  aside,  and  also  for  possession  of  one  moiety 
of  the  said  Nil-comul  Sein's  estate  and  to  recover  certain  property  of 
her  own. 


*  See  the  foot  note  of  the  lust  page, 
t  See  ante,  p.  360,  %  See  anu,  pp.  314  «<   s9q¥€. 
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And  she  alleged  that  she  the  plaintiff  and  Lukkbee'iaonee^  as  the 
two  childless  widows  of  Nil-domul,  are  entitled  each  to  a  moiety  of 
his  estate. 

The  defendants  plead  that  the  will  is  ho  forjety,  but  is  the  will  <rf 
Nil-comul,  that  the  adoption  has  been  made  in  accordance  with  tht 
provisions  of  the  will ;  that  Issur-chunder  has  pdssessed  himself  as  be 
lawfully  might,  of  the  estate  of  Nil-eomul,  but  of  nothing  which  was 
the  personal  property  of  the  plaintiff ;  and  that  the  plaintiff  is  a  leper 
and^  as  such,  cannot,  according  to  Hindoo  law,  inherit  or  be  entitled 
in  any  way  to  claim  to  represent  her  husband's  estate  or  any  portion  of  it. 

As  regards  the  first  issue,  whether  the  plaintiff  is  debarred  from  in- 
heriting by  reason  of  leprosy  or  other  incurable  disease,  we  concur  in 
the  finding  of  the  lower  Court.  Persons,  who  under  ordinary  circums- 
tances would  undoubtedly  inherit,  are  not  to  have  their  claim  lightly 
set  aside  on  the  ground  of  disease ;  and  in  our  opinion,  no  such  per- 
son ought  to  be  set  aside  or  declared  to  be  diseased  ^thin  the  meaning 
of  the  Hindoo  law  on  this  subject,  except  upon  the  clearest  and  most 
unquestionable  evidence.  In  the  present  case,  the  evidence  is  of  the 
weakest  possible  description.  Of  the  particular  disease  which  the  de> 
fendants  set  up  in  their  written  statement,  there  is  no  reliable  evi- 
dence. But  it  is  said  that,  although  the  defendants  have  failed  to  prove 
leprosy,  still,  on  the  testimoney  of  the  native  doctor  whose  evidence 
was  deemed  trustworthy  and  acted  upon  by  the  lower  Court,  the 
plaintiff  has  "  atrophy,*'  of  the  bones,  an  incurable  disease,  which 
under  Hindoo  law  is  a  cause  of  disinheritance.  It  is  true  that  the  native 
doctor  referred  to  says  that  the  plaintiff  has  had  some  affection  which 
he  calls  *^  drying  up  (shooshko)  of  the  bones,*'  for  which  he  has  treat- 
ed her  some  six  years  or  more ;  and  he  adds  that,  inasmuch  as  this 
disease  has  not  yielded  to  his  treatment,  he  considers  it  to  he  incurable. 
The  defendants  have,  however,  failed  wholly  to  establish  their  plea 
which  is  that  the  plaintiff  is  a  leper ;  and  it  would  need  far  stronger 
evidence  than  the  mere  opinion  of  one  native  doctor  to  eonvince 
us  that  the  plaintiff  is  labouring  under  some  other  disease  of  a 
different  description — Not  leprosy,  but  incurable  and  rendering  her 
incapable  of  inheriting.  On  the  whole,  we  fully  agree  with  the 
lower  court  in  thinking  that  it  is  not  proved  that  the  plaintiff  is, 
on  account  either  of  leprosy  or  of  any  other  disease,  debored  firom 
the  right  of  inheritance. 
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Wc  also  agree  with  the  lower  Court  in  thinking  that  the  will  which 
has  been  set  up  is  a  forgery  ;  and  we  in  substance  adopt,  and  concur 
in,  the  observations  which  the  Court  has  made  in  this  part  of  the 
isase.  Wc  think  the  defendants  have  wholly  failed  to  prove  the 
will,  and  that  it  has  rightly  been  set  aside :  and  the  adoption  which 
is  based  exclusively  upon  it  necessarily  falls  with  it.  The  decree  of 
the  lower  Court  is,  therefore,  so  far  as  it  relates  to  the  estate  of  the 
diseased,  confirmed.  The  26th  of  January  1865,  Sudderland's  Weekly 
Reporter,  Vol.  II.  p.  125. 

Raj-koonwahee   Dossee  (  Plaintiff,  Paufer  )  Appellant,  versus 

GOLABEE  DOSSE  (DEFENDANT^)  RESPONDENT. 

Case  H-  'T-  l^aikes  Esqr.   Judge,    and  D.  I.  Money  Esqr, 

bearing  on  the  vya-  officiatinff  Judsc. — The  plaiutiflf,  the  first  wife  of  Soo- 
668.  dersun  Sem,  deceased,  has  brought  this  suit  against 

the  defendant,  the  second  wife  of  the  deceased,  for  possession  of  one 
half  of  the  property  left  by  the  husband  to  which  she  alleges  she  is 
under  the    Hindoo  law  entitled. 

The  defendant  claims  the  whole  property  on  the  ground  that  the 
plaintiff,  during  the  life-time  of  her  husband  in  November  1838,  eloped 
with  Loke-nauth  MuUick.  And  that  uuder  the  provisions  of  the  Hindoo 
law,  the  plaintiff  on  account  of  her  incontinence,  which  was  fully  pro- 
ved, had  forfeited  her  right  of  inheritance. 

The  question  we  have  to  determine  embraces  two  points,  one  of  fact 
and  the  other  of  law,  first  whether  the  alleged  incontinende  of  the 
plaintiff  is  clearly  established  by  the  evidence  so  as  to  deprive  her 
under  the  Hindoo  law  of  her  right  to  a  participation  in  her  husband's 
estate,  and  secondly,  whether^  if  we  find  this  fact  against  the  plaintiff 
the  case  can  come  under  the  provision  of  act  XXI  of  1850,  so  as  to 
protect  and  preserve  to  her  the  right  of  inheritance,  which  under  the 
Hindoo  law  on  account  of  her  misconduct  she  has  forfeited. 

The  parties  before  us  are  the  first  and  second  wives  of  Soo-dersnn 
Sein,  who  died  in  185«.  The  evidence  shows  that  in  1887  he  became 
a  lunatic  and  was  shortly  after  confined  in  a  lunatic  Asylum,  where  he 
remained  for  more  than  a  year;  that  during  this  interval  one  Loke- 
nauth  Midliek  carritd  oa  a  eriminaJ  iatcigue  with  the  plaintiff  and  that 
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before  her  husband's  return  she  left  her  husband's  house  and  eloped 
with  him  ;  that  Soo-dersun  Sein  subsequently  brought  an  action  for 
crimeon  against  Loke-nauth  Mullick  in  the  Supreme  Court,  and  in  1889 
obtained  a  verdict  and  damages  to  the  amount  of  rupees  8,000 ;  that  he 
afterwards  married  the  defendant  and  having  entirely  repudiated  and 
set  aside  the  plaintiff  he  never  afterwards  cohabited  with  her  or  re- 
cognised her  as  his  wife  up  to  the  period  of  his  death  in  1852.  It  has 
been  argued  that  the  verdict  obtained  by  the  plaintiff's  husband  in  the 
crimeon  action  in  the  Supreme  Court  against  Loke*nauth  MuUick 
is  not  per  se  sufficient  evidence  to  establish  the  charge  of  incontinence 
now  brought  against  her.  We  look  upon  it,  however,  as  having  an 
important  bearing  on  the  case  and  affording  strong  collateral  proof, 
inasmuch  as  we  gather  from  it  that  the  evidence  adduced  upon  the 
trial  was  sufficient  to  convince  the  Court  that  a  criminal  intimacy  had 
existed  between  Loke-nauth  Mullick  and  the  plaintiff,  and  to  induce 
it  to  award  the  husband  large  damages  when  moveover  the  verdict 
then  given  is  confirmed  by  the  evidence  on  the  record  we  think  there 
is  accumulative  proof  leaving  no  doubt  upon  our  minds  of  the  crimi- 
nal conversation  between  the  parties.  It  must  we  think  have  been  of 
a  notorious  character  to  have  induced  the  husband,  a  Hindoo,  with  all 
the  strong  prejudices  and  sensitiveness  and  reserve  which  Hindoos  en- 
tertain upon  the  subject,  to  have  brought  such  an  action,  the  first  that 
is  recorded,  in  the  Supreme  Court,  and  to  have  published  to  the  world 
his  wife's  incontinence. 

It  is  further  contended  for  the  plaintiff  that  there  is  no  express 
declaration  or  solemn  act  on  the  part  of  the  husband  from  which  the 
Court  can  infer  that  it  was  his  intention  to  disinherit  her.  We  think 
that  the  evidence  on  oath  of  Mr.  W.  Auley  regarding  the  letter  of  the 
10th  April  1839,  ^written  by  him  to  Mr.  Neil,  and  which  he  declares 
he  was  instructed  to  write  by  Soo-dersun  himself  personally,  offers 
sufficient  indication,  if  no  other  was  afforded  of  the  husband's  inten- 
tion upou  this  point.  But  we  have  no  doubt  whatever  from  the 
whole  evidence  specially  that  of  Sree-nauth  Dutt  when  in  connection 
with  this^letter  we  regard  his  conduct  towards  her  throughout  firom 
first  to  last,  that  is  from  the  first  discovery  of  the  criminal  intrigue  up 
to  the  time  of  his  death  his  entire  renunciation  of  her,  his  never  co- 
habiting  with  her  and  never  recognising  her  again  as  his  wife,  that  it 
was  his  deliberate  and  fixed  ^tention  that    she  should  not  after  his 
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death  participate  beneficially  in  his  estate.  All  his  acts,  as  well  as 
the  letter  written  by  his  instmctions,  bear  out  this  intention ;  and  he 
mnst  have  known  as  a  Hindoo  that  he  was  only  carrying  out  what  the 
Hindoo  Law  itself  in  such  a  case  prescribed.  We  are  of  opinion, 
therefore,  that  upon  the  first  point  the  case  is  clearly  against  the 
plaintiff. 

It  remains  for  us  to  consider  whether,  notwithstanding  we  have 
found  the  fact  of  the  plaintiff's  incontinence  clearly  established  by  the 
eyidence  and  that  she  is  in  consequence  under  the  Hindoo  law  disen- 
titled to  a  share  of  the  estate  of  her*  deceased  husband,  her  right  of 
inheritance  can  be  preserved  to  her  under  the  provisions  of  Act 
XXI  of  1850. 

In  considering  this  point,  the  opinion  of  Sir  L.  Peel  in  the  case 
cited  by  the  appellant's  pleader  coming  from  so  high  an  authority  is 
entitled  to  great  weight.  In  the  report  of  that  case  it  is  merely 
stated  that  Sir  L.  Peel  observed,  "that,  by  Act,  XXI  of  1850,  it  was 
provided  that  so  much  of  any  law  or  usage  now  in  force  in  India  as 
inflicted  on  any  person  forfeiture  of  rights  of  property,  or  might  be 
held  in  any  way  to  impair  or  affect  any  right  of  inheritance,  by  reason 
of  his  or  her  being  deprived  of  caste,  should  cease  to  be  enforced  as 
law  ;'^  and  he  added :  *^  further  in  this  case  the  widow  had  been  for 
some  time  in  rightful  possession,  and  the  Court  would  be  disinclined 
to  disturb  her  in  the  absence  of  any  decision  of  a  Court  of  law,  showing 
that  such  a  person,  for  such  reason,  as  above  stated,  might  be  expelled 
from  possession."  We  cannot  collect  from  so  summary  a  report  of 
the  case  upon  what  grounds  this  opinion  of  the  operation  of  the  Act 
was  formed ;  nor  does  it  appear  to  have  been  the  principal  ground 
upon  which  the  decision  was  passed.  With  every  respect  therefore  for 
that  opinion  and  without  the  means  of  ascertaining  whether  the  par- 
ticulars of  this  case  are  the  same  as  those  upon  which  it  was  given, 
we  must  determine  the  point  irrespectively,  and  with  reference  solely 
to  the  intent  and  meaning  of  the  Act,  as  they  may  be  fairly  and  reason- 
ably gathered  from  the  latter  portion  of  it  taken  in  connection  with  the 
preamble.  Taking  these  together,  we  can  put  no  other  construction 
upon  the  Act  than  that  contended  for  by  the  defendant's  pleaders. 

It  was  passed,  as  clearly  shown  in  the  preamble,  for  the  purpose  of 
extending  the  principle  enumerated  in  Section  IX  Regulation  VII  of 
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1882,  vis.  that  in  civil  suits,  where  the  parties  to  them  are  of  different 
religious  persuasions^  Mahomedan  or  Hindoo, ''  the  kws  of  those  rdigi- 
ons  shall  not  be  permitted  to  operate  to  deprive  such  parties  of  any 
property,  to  which,  but  for  the  operation  of  such  laws  they  would  have 
been  entitled.*'  In  the  body  of  the  Act,  immediately  fdlowing  the 
preamble,  and  to  be  interpreted  of  course  in  connection  with  it,  it  is 
expressly  declared  that  so  much  of  any  law  or  usage  as  inflicts  on  any 
person  forfeiture  of  property,  by  reason  of  his  or  her  renouncing  or 
having  been  excluded  from  the  communion  of  any  religion  or  being 
deprived  of  caste,  shall  cease  to  be  enforced  as  law.  Now  it  has  been 
argued  that  inasmuch  as  under  the  Hindoo  law  a  Hindoo  widow  for- 
feits her  right  to  share  in  her  husband's  estate  if  she  is  proved  to  be 
guilty  of  incontinence,  she  is  notwithstanding  under  the  terms  of 
this  Act  released  from  such  penalty.  Such  an  interpretation  of  the 
intent  of  the  Act  appears  to  us  to  be  very  strained.  We  are  of  opinion 
that  the  law  can  only  be  enforced  in  cases  when  a  Hindoo  widow  has 
renounced  the  Hindoo  religion  and  such  renunciation  is  followed  by 
loss  of  caste.  We  cannot  suppose  that  it  was  ever  intended  or  con- 
templated that  when  a  Hindoo  widow  was  proved  to  have  been  unfaith- 
ful to  her  husband's  bed  and  he  had  by  an  express  declaration  put  her 
aside,  this  Act  should  afford  her  a  shelter  under  such  circumstances 
and  restore  to  her  the  right  of  inheritance  which  she  had  morally  and 
legally  forfeited. 

Over-ruling,  therefore,  upon  both  points  the  pleas  that  have  been 
urged  in  behalf  of  the  plaintiff,  we  dismiss  the  appeal  with  costs. 

Mr.  A.  Sconce.— I  concur  with  my  colleagues  upon  the  issue  offset 
raised  in  this  appeal,  and  I  desire  only  to  state  shortly  the  opinion 
which  I  form  upon  the  further  question — whether,  assuming  the  fact  of 
adulterous  intercourse  to  be  established,  the  forfeiture  of  the  right  of  suc- 
cession to  her  husband's  estate,  which  the  plaintiff  under  the  Hindoo 
Law  has  incurred,  should  cease  to  have  legal  effect  by  reason  of  the 
enactment  of  Act  XXI  of  1850.  That  a  Hindoo  husband  might  put 
away  his  wife  for  adultery  or  unehastity,  and  that  the  wife  or  (widow) 
thereby  forfeited  the  right  of  inheritance  or  succession  to  her  hus- 
band's estate  which  would  have  otherwise  devolved  on  her,  we  have 
had  no  contest ;  but  it  is  argued  in  adoption  of  the  language  of  the 
Act  quoted,  that  the  forfeiture  imposed  by  tlie  Hindoo  Law  by  reason 
of  the  widow  bei^g  deprived  of  caste  cannot  iu>w  be  enforced. 
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The  title  of  Act  XXI  of  1850  declares  its  purpose  to  be  the  ex- 
tention  of  the  principle  of  Section  9  of  Regulation  VII  of  1881^  and 
in  tlie  preamble  this  principle  is  embodied,  being  to  the  eflPect  tiiat  if  one 
party  to  a  sait  should  not  be  of  the  Hindoo  (or  Mahomedan)  persuasion, 
the  laws  of  the  Hindoo  religion  shall  not  be  suffered  to  deprive  him 
of  any  property,   to  which  but  for  the  operation  of  such  Laws,  he 
would  have  been  entitled.    Accordingly  in  the  body  of  the  Act  it  is 
declared  that  any  law  which  may  impose  a  forfeiture  of  rights  as  a 
consequence  of  the  renunciation  of,  or  exclusion  from,  the  communion 
of  any  religion,  or  of  being  deprived  of  caste  shall  cease  to  be  enforc- 
ed as  Law.     Here  obviously  the  only  words  which  can  bring  the  pre- 
sent case  within  the  meaning  of  Act  XXI  of  1830  are  these— being  de- 
prived of  caste,  what  then  do  these   words  import,  what  is  the  cause 
to  which  deprivation  of  caste  is  ascribed,  or  under  what  circumstaaces 
is  the  deprivation,  in  the  act  supposed  to  have  arisen.    It  seems  to 
me  that  the  act  itself  intimates  the  limit  within  which  its  operation 
must  be  confined  and  that  the  circumstance  above  is  contemplated  in 
which  the  claim  to  a  right  of  succession  is  opposed  by  reason  of  the 
claimant's  having  changed  his  religious  persuasion  keeping  strictly  how- 
ever to  the  facts  which  in  the  present  suit  give  occasion  to  the  appli- 
cation of  the  Act,  it  is  more  pertinent  to  consider  whether  the  admit- 
ted competency  of  a  Hindoo  to  put  away  a  wife  for  adultery  and  to 
deprive  her  of  the  right  of  succession  to  his   estate  is  affected  by  the 
Act,  I  do  not  find  in  Hindoo  Law  a  term  equivalent  to  our  word  di- 
vorce, nor,  I  may  add,  does  the  Hindoo  Law  contemplate  so  complete  a 
separation  of  the  marriage  tie  as  a  dissolution  of  a  marriage  by  the  law 
of  England  through  the  form  of  divorce  creates.    Probably  for  ex- 
ample, the  Hindoo  law  of  separation  does  not  place  the  wosaan  in  a 
position  in  which  she  shall  be  free  to  ocmtract  a  second  marria^.    In 
this  respect  the  law  may  be  one  sided  favourable  to  the  husband  and 
unfavourable  to  the  wife.    But  nevertheless  it  is  indubitable  that  in 
the  event  of  adultery  by  the  wife  being  established,  it  is  by  law  com- 
petent to  the  husband  to  put   her  away  and  that  the  forfeiture  of  her 
rights  as  wife  is  a  legal  consequence  of  her  unohastity«    If  tUs  oper- 
ation of  the  law  may  not  be  accurately  described  by  the  word  divoroe 
it  indicates  a  substantial  suhititute  for  that  form  of  law  and  in  its^K 
constitutes  a  legal  principle   calculated  effectively  to  regulate  the  ve- 
lations  of  husband  and  wife  married  as  Hindoos.    Looiaiig  at  the 
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issue  under  discussion  ia  this  lights  I  cannot  suppose  that  it  fell  within 
the  contemplation  of  the  legislature,  by  Act  XXI  of  1850  to  make 
any  alteration  in  what,  with  the  qnalificationB  above  expressed,  I 
Hiay  describe  as  the  Hindoo  law  of  divorce  Act  XXI  of  1850  was 
passed,  as  I  take  it  wholly  in  the  cause  of  religious  toleration,  and  it 
is  impossible,  as  I  think  to  divest  its  application  to  a  purpose  foreign 
to  that  object.  To  suiFer  the  Act  to  subvert  another  law  to  which  it 
contains  no  allusion,  and  least  of  all  to  suppose  that  the  relaxation  of 
the  bonds  which  tend  to  secure  and  elevate  the  relations  of  married 
life  was  one  of  the  direct  purposes  of  the  enactment.  The  30th  of 
December  1268.— S.  D.  A.  D-  Vol.  II.  p.  1891. 

Case  No.  380  of  1853. 

MussT.  Bal-oovind  and  others  (  Defendants,  )  Appellants,  versus 
Laul-buhadoor  and  others  (Plaintiffs,) 
Respondents. 

0&S6  ^^^  ^^^^  ^^  admitted  to  special  appeal  on  the  29th 

bearing  on  tbe  vya-     August  1858  under  the  following  certificate  recorded 
by  Messrs.  J.  R.  Colvin  and  J.  Dunbar. 

The  particulars  of  this  case  will  be  found  detailed  in  the  decision  of 
the  Additional  Judge  of  Sarun  at  pages  74  and  75  of  the  published 
decisions  of  that  Zillah  for  the  month  of  March  1853. 

The  suit  was  instituted  for  ppssession  and  registration  of  names 
in  virtue  of  a  purchase  at  a  sale  per  decree  of  court. 

The  two  principal  defendants  are  Musst.  Bal-govind  and  Musst.  Tila- 
soo.  The  former  states  that  the  share  held  by  her,  as  guardian  of  her 
three  minor  sons  has  been  sold  in  December  1845.  The  latter  con- 
tends that  during  the  lifetime  of  her  husband,  who  is  insane,  the  shares 
of  the  children  cannot  be  disposed  of,  and  that  indeed  they  have  at 
present  no  right  at  all. 

In  appeal  the  Additional  Judge  rejected  certain  objections  put  for- 
ward,  affecting  the  interests  of  Mohun  Bhuggut,  and  he  considerded 
that  the  opinion  of  the  Principal  Sudder^meen,  that  the  rights  and 
interests  of  an  insane  person  pass  to  his  heirs,  founded  on  extracts 
iirom  works  on  the  Hindoo  law  of  inheritance  is  correct,  subject  to  this 
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restrictioQ,  viz.  that  the  insane  person  is  entitled  durin^:  life  to  main- 
tenance. We  admit  the  special  appeal  to  try  whether  the  view  of  the 
law  taken  hy  the  Additional  Judge  is  correct  and  whether  possession 
and  registration  in  lieu  of  the  son,  Abilag»  can  be  given  during  the 
life-time  of  his  father  on  the  doctrine  that  the  estate  of  an  insane  per- 
son in  Mithila  passes  so  absolutely  to  his  son,  as  to  become  hit 
estate^  and  liable  to  be  transferred  .  for  his  debts^  subject  only  to  the 
condition  of  maintenance  of  the  insane  father. 

Judgment. 

After  perusing  and  considering  the  extracts  from  works  on  the 
Hindoo  law  of  inheritance,  filed  with  record  and  relied  upon  in  this 
case  by  the  Principal  Sudder  Ameen  and  the  Judge,  we  find  that  the 
interpretation  put  upon  them  by  the  lower  courts  is  erroneous ,  those 
extracts  refer  to  the  imposibility  of  a  person  succeeding  to  the  inheri- 
tance of  property  who  is  afflicted  by  idiocy^  insanity,  &c ;  but  they  no- 
where prescribe  that  a  person  having  once  succeeded  and  subsequently 
becoming  disqualified  from  the  causes  alluded  to^  shall  be  dispossessed 
of  his  property  in  consequence.  We  are,  therefore,  of  opinion  that  the 
Judge  is  wrong  in  holding  that  the  share  of  Abilag  in  his  father's 
property  had  past  to  him,  burthened  only  with  a  maintenance  for  his 
insane  father  during  his  life-time,  and  therefore  the  purchase  of  the 
property  as  Abilap^'s  cannot  stand,  and  we  reverse  that  part  of  the 
Judge's  decision  with  costs  for  the  special  Appellant,  which  affects  that 
portion  of  the  estate  belonging  to  Ram-suhae.-««The  18th  of  May  1854. 
S.  D.  A.  D.  p.  244. 
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CHAPTER  XI. 

ON    THB  OASTES  OF  THE  HIlffDOOS. 

Primitivk       Originally  there  were  four  castes:— the  Brahmana, 

CASTES.  Kshatriya  or  Khatriya,    Voishya  and  Skidra.     The 

first  three  of  these  are  called  dwijiti  or  dwija   (  twice  born,*  )  they 

being  considered  as  born  again  by  initiation  in   the  rite  of  ttpa-m^atia 

(investiture  with  the  sacred  thread.) 

Mixed  In  ages  other  than  the   present  (A:a/t,)  intermarriages 

CASTES.  having   been    allowed   by   law^f    and     followed   in 

practice,   amongst  the   four  primitive   or   pure  castes,   there   became 

several  mixed  {sankara)  castes. ;[ 

The  sons  by  women  one  degree  lower  than  their  husbands  are  aamed 
in  order  the  Murdhdbhishikta,  M&hUhya  and  Karana  or  KhifaMiha.% 
They  are  respectively  begotten  by  a  Brahmana  on  a  wife  of  the  Kzha- 
triya  caste,  by  a  Kshatriya  on  a  Voishd  wife,  and  by  a  VoUha  on  a 
8h4drA  wife.f 

The  sons  of  women  married  in  the  inverse  order,  or  two  or  three 
degrees  lower  are  as  follows : — **  From  a  Brdhmana,  on  a  wife  of  the 
Voishya  class,  is  born  a  son  called  Ambashtha,  or  Foidya,  on  a  Shudri 
wife,  a  Nish'da,  named   also    Pdrasava :  Prom  a  Kshatriya^  on  a  wife 

*  The  three  twice  born  classes  are  the  sacerdotal,  the  military  and  the  oommercial ; 
but  the  fourth,  or  servile,  is  ODce  born,  that  is,  has  no  second  birth  from  the  G(£yatr%^  and 
wears  no  thread,  nor  is  there  a  fifth  pure  class. — Manu,  Ch.  IL  v.  4. 
t  See  ante,  p.  1019  et  ttpu, 

X  In  all  classes  they,  and  they  only,  who  are  bom,  in  a  direct  order,  of  wires  eqoal  ia 
class  and  virgins  at  the  time  of  marriage,  are  to  be  considered  as  the  same  in  class  (  with 
their  fathers :) — Sons,  begotten  by  twice  born  men,  on  women  of  the  class  next  im- 
mediately below  them,  wise  legislators  call  similar,  (  not  the  same,  )  in  class  (with  their 
parents,)  because  they  are  degraded,  (to  a  middle  rank  between  both,)  by  the  lowness  of 
their  mothers. — Manu,  Ch.  X.  v.  5,6, 

§  The  Karana,  though  explained  by  some  Tommentators  to  be  the  Kdyeutha  tribe, 
is  not  the  Uttara-rtCrhiya  or  DaJckhin-rdrhiya  Kayattha  common  in  this  part  of  Bengal. 
The  latter  ia  one,  and  the  best,  of  the  pure  Shidra  tribes,  and  the  profession  of  the  persons 
of  this  tribe  is  to  read  and  write  ;  whereas  the  persons  of  the  Kcarana  caste  are  of  a  mixed 
race,  as  is  manifest  from  the  above  text ;  they  are  to  be  found  in  the  eastern  part  of 
Bengal,  and  are  called  Sh^ra  K^yaUhM,  who  employ  themselves  as  menial  servants. 
Vide  R(£j(£  R(£dlif£'k(£ne%  Shabda-kalpa-druma  Vol.  I.  pp.  542—549,  and  ite  Appendix  pp. 
457-^66;  also  the  Shidra  dharma-UUiwa  by  Kamaldkara  Bhatta  tnd  Ach^wm-mir- 
naya-tanira, 

^  Vide  KuUika  BhaUa's  Commentary  on  Maku,  Ch.  X,  o.  €. 
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of  the  Shiidra  dasa^  springs  A  cteatare^  called  Ugra,  with  a  aatare 
partly  warlike  and  partly  servile,  feroeious  ia  his  manner^  cruel  in  his 
acts. — ^The  sons  of  a  Brihmen  by  Women  of  three  lower  classes, 
of  a  Kshatriya  by  women  of  two»  and  of  a  Voiskya  hy  one  lower  class, 
are  called  Apasada,  or  degraded  belo^  their  fathers. — From  a  Kiha^ 
iriya  by  VLBrahmani  wife,  springs  a  S4£a  by  birth ;  from  SLVoiihya,  by  a 
military  or  sacerdotal  vrife,  spring  a  Magadha  and  Voideha.  From  a 
Sh4dra,  on  women  of  the  commercial^  military,  and  priestly  classes , 
are  born  sons  of  mixed  breed,  called  Ayogava,  Kihattri  or  Ckhaitrip 
and  Chanddla,  the  lowest  of  mortals/'— Manu,  Ch.  X.,t;f.  8 — 12. 

There  are  also  compound  mixed  classes,  who  are  begotten  by  men  of 
the  mixed  or  unmixed  classes,  on  women  of  the  mixed  classes*  They, 
and  the  different  kinds  of  Vritya$  or  men  not  initiated  in  the  ceremo- 
nies of  assuming  the  sacred  thread,  are  as  follows : — 

*'  From  a  Brdhmen,  by  a  girl  of  the  Ugra  tribe,  is  born  an  AvriUi ; 
by  one  of  the  AmbasAtAa  tribe,  an  Abhira;  by  one  of  Ayogava  tribe,  a 
Dkigvana*  The  Ayogava,  the  kshatri,  and  the  ChandHa,  the  lowest 
of  men,  spring  from  a  ShAdra  in  inverse  order  of  the  classei,  and  are, 
(  therefore f  )  all  three  excluded  {from  the  performance  of  obsequies  to 
their  ancestors;) — From  a  Voishya  the  Magadha  and  Voideha,  from  a 
Kshatriya  the  Sita  only,  are  born  in  an  inverse  order ;  and  they  are 
three  other  sons  excluded  [from  funeral  rites  to  their  fathers.)  The 
son  of  a  Nishada,  by  a  woman  of  the  Shidra  class,  is  by  tribe  a 
Pukkasa ;  but  the  son  of  a  Shidra  by  a  Nishadi  woman,  is  named 
Kukkutaka.  One  born  of  a  Kshaftri  by  an  Ugra  is  called  Swapdka  ; 
and  one,  begotten  by  a  Voideha  on  an  Ambashthi  wife,  is  called  Vena. 
Those  whom  the  twice  born  beget  on  women  of  equal  classes,  but  who 
perform  not  the  proper  ceremonies  of  assuming  the  thread  and  the  like^ 
people  denominate  Vrdlyas,  or  excluded  from  the  Giyatri,  From 
such  an  outcast  Brahmen  springs  a  son  of  a  sinful  nature,  {who  in 
different  countries)  is  named  a  Bhirjakaniaka,  an  Avantya,  a  V&tadki^ 
na,  a  Pushpadha^  and  a  Shoikha.  From  such  an  outcast  Kshatriya 
come  sons  called  a  JhaUa,  a  Malta,  a  Nichchhivi,  a  Nata,  a  Karana,  a 
Khasa  and  a  Dravira*  From  such  an  outcast  Voishya  are  bom  sonsr 
called  Suddhanioan,  Chdrya,  Karusha,  Vijanman,  Moitra,  and  Sdtwata. 
By  intermixtures  of  the  classes,  by  their  marriages  with  women  who 
ought  not  to  be  married,  and  by  their  omission  of  prescribed  datie^ 
impure  classes  have  been  formed."— Manv  Ch.  X.,  vs.  15— M. 
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(n)  Bat  for  such,  as  are  impelled  by  desire,  those  &c-"|  This  ior 
dicates  an  alleviation  of  ofience,  not  entire  exemption  from  blame.  So 
Sankha  and  Likhita  declare,  '^  Wives  must  be  espoused.  Women 
of  like  class  are  preferable  to  all  persons/'  This  is  stated  as  the 
principal  rule.  The  succedaneous  one  follows :  '  Four  wives  of  a 
Brihmana  are  allowed  in  the  direct  order  ;  three,  of  a  kshatriya  ;  two, 
of  a  Voishya  ;  and  one  of  a  Shidra,' — The  numbers  here  stated,  '  four* 
&c.,  are  intended  to  refer  to  the  tribes. — Ibid, 

These  women  are  wedded  wives.  So  PoiTflfNAsf  shows:  "Four 
wedded  wives  of  a  Brahmana  are  allowed ;  and  three,  two,  and  one,  of 
the  rest  (p)  respectively. 

(p)  Of  the  rest,  ]  Of  the  Kshairiya,  &c.,  in  their  order  three,  two, 
and  one,  may  be  allowed. — Ibid. 

Though  (such  a  marriage  be)  in  the  direct  order  of  the  classes, 
Manu  and  Vishnu  have  strongly  censured  the  union  of  a  man  of  a 
regenerate  tribe  with  a  Skidra  woman. — Ibid.  p.  142. 

Accordingly,  Sankha  omits  Shidra  in  describing  a  wife  eligible  for 
a  twice  bom  man.  "  A  Brahmani,  a  Kshatr/i^i,  and  a  Voiskyd,  are  pro- 
pounded as  the  allowed  wives  of  a  Bhdmana  ;  a  Kshatriya  and  a  Voishvi^ 
of  a  Kshatriya  ;  but  a  Voishyi  is  ordained  the  only  wife  of  a  Voishya  ; 
and  a  Shudra  of  a  Skidra. — Ibid  p.  144. 

Manu  (then)  propounds  the  distribution  among  sons  of  four  classes, 
•*Let  the  venerable  son  take  three  shares  of  the  heritage  ;  and  the  son 
of  the  Kshatrtya  wife,  two  shares;  the  son  of  the  Voishya  wife,  a  share 
and  a  half;  and  the  son  of  the  SHdra  wife  may  take  a  share.  Or  let 
a  person,  conversant  with  law,  divide  the  whole  collected  estate  into 
ten  parts,  and  make  a  legal  distribution  by  this  (followiivg)  rule  :  let 
the  venerable  son  receive  four  parts  ;  the  son  of  the  Kshatriya^  three  ; 
let  the  son  of  the  Voishya  have  two  parts ;  and  let  the  son  of  the 
Skidrd  take  a  single  part."— /3irf.  p.  144. 

Two  modes  (of  partition)  are  propounded  on  the  supposition  of  some 
(superiority  of)  good  qualities. — The  son  of  a  Brahmana  by  a  Ksha- 
iriya  wife,  if  eldest  of  all  by  birth,  and  superior  in  virtue,  shall  be  an 
equal  sharer  with  the  Brahmana  son :  and  the  son  of  a  Brahmana  or  of  a 
Kshatriya  by  a  Fotshyd  wife  shall,  in  like  circumstances,  he  an  equal 
participator  with  the  Kshatriya  son.  So  Vrih asp ati directs: — 'The 
5on  of  a  KshatriffA  wife,  being  elder  by  birth,  and  endowed  with  superi- 
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or  qualities,  shall  have  an  equal  share  with  the  venerable  son  of  the 
Brihmani  ;  and,  in  like  manner,  the  son  of  a  Voishyi  wife  shall  share 
equally  with  the  soldier/ — Ibid.  145. 

But  land,  which  has  been  acquired  by  the  father,  through  acceptance 
(of  a  pious  donation)  shall  belong  to  the  son  of  the  Brihmani  exclu- 
sively, not  to  the  Kshatriya  son  and  the  rest ;  and  the  house  and  here- 
ditary field  appertain  to  the  soqs  of  regenerate  classes,  not  to  the 
Shidra.—IHd.  p.  146. 

Vyavastha^-  ^^^'  ^^*  ^^  ^^®  prohibition  to  marry,  in  the 
present  (kali)  age,  a  damsel  of  a  different  tribe,* 
the  heritable  right  of  the  children  born  of  such  a  woman  is,  by 
analogy,  disallowed ;  in  consequence  thereof,  as  well  as  of  an 
elder  brother  worthy  of  a  superior  portion  being  now  rare, 
the  right  of  primogeniture  is  also  abrogated.f 

Now,  therefore,  it  is  useless  to  dwell  upon  the  marriage  with  a 
girl  of  a  different  tribe,  and  the  heritable  right  of  the  children  born 
of  her. 

What  is  above  laid  down  relates  to  the  children  of  the  women 
married  in  the  regular  order. 

^  671.    But  of  the  children  born  of  the  women 

y     as  na  .  ^^rried  in  irregular  order,  the  son  of  her  who  is 

of  the  same  tribe  with  the  husband,  has  alone  the  heritable  right. 

If  a  man  espouse  a  woman  of  superior  tribe  after  marrying  one  of  an 
inferior  class,  both  marriages  are  contrary  to  regular  order.  The  son 
of  either  of  these  women,  being  kshetraja  or  issue  of  the  wife  procreat- 
ed by  a  kinsman  authorised  to  raise  up   issue  to  the  husband,  is  un- 

*  Undertaking  sea  voyages  (  to  circumnavigate  the  ocean, )  the  marriage  of  twice 
born  men  with  damsels  not  of  the  same  class,  procreation  of  a  son  by  a  younger  brother  of 
the  r  deceased)  husband,  slaughter  of  cattle  in  the  entertainment  of  a  guest,  repast  on 
fieshment  at  fnneral  obsequies,  and  the  order  of  a  hermit,  the  act  of  again  giving  a  younger 
(^married)  woman  in  marriage,  to  f  another)  bridegroom,  (  a  householder^  continuing  to  be 
the  student  of  the  VetUu  for  a  very  long  time,  the  carrying  of  a  water  pot,  (by  a  household- 
er;) walking  on  a  pilgrimage  till  the  pilgrim  die,  the  slaughter  of  ahull  at  a  sacrifice, 
the  wise  have  declared  that  these  practices  must  be  avoided  in  the  kali  age.— See  the 
general  note  appended  to  Sir  W.  Jones'  translation  of  Mahu;  and  Coleb.  Dig.  VoL  lUf 
pp.  141,  142,  971|  272  ft  988;  also  anU,  pp.  14, 15. 

t  See  ofilr,  pp.  16, 17  &  457. 
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(n)  But  for  such,  as  are  impelled  by  desire,  those  fee-]  This  in^ 
dicates  an  alleviation  of  offence,  not  entire  exemption  from  blame.  So 
Sankha  and  Likhita  declare,  "  Wives  must  be  espoused.  Women 
of  like  class  are  preferable  to  all  persons."  This  is  stated  as  the 
principal  rule.  The  succedaneous  one  follows :  *  Four  wives  of  a 
Brihtnana  are  allowed  in  the  direct  order  ;  three,  of  a  kshatriya ;  two, 
of  a  Voishya  ;  and  one  of  a  Shudra,^ — The  numbers  here  stated,  '  four* 
&c.,  are  intended  to  refer  to  the  tribes. — Ibid, 

These  women  are  wedded  wives.  So  PoithI NAsf  shows  :  "  Four 
wedded  wives  of  a  Brahmana  are  allowed ;  and  three,  two^  and  one,  of 
the  rest  (p)  respectively. 

(p)  Of  the  rest,  ]  Of  the  Kshatfiya,  &c.,  in  their  order  three,  two, 
and  one,  may  be  allowed. — Ib/d. 

Though  (such  a  marriage  be)  in  the  direct  order  of  the  classes, 
Manu  and  Vishnu  have  strongly  censured  the  union  of  a  man  of  a 
regenerate  tribe  with  a  8h6dra  woman. — Ibid.  p.  142. 

Accordingly,  Sankha  omits  Shidra  in  describing  a  wife  eligible  for 
a  twice  bom  man.  "  A  Brahmani,  a  Kshairh/A,  and  a  Voisiya,  are  pro- 
pounded as  the  allowed  wives  of  a  Bhdmana  ;  a  Kshatriya  kx\A  a  Voishva^ 
of  a  Kshatriya  ;  but  a  Voishyn  is  ordained  the  only  wife  of  a  Voishya  ; 
and  a  S?uidra  of  a  Shidra.— Ibid  p.  144. 

Manu  (then)  propounds  the  distribution  among  sons  of  four  classes, 
**Let  the  venerable  son  take  three  shares  of  the  heritage  ;  and  the  son 
of  the  KshatriyA  wife,  two  shares;  the  son  of  the  Voishya  wife,  a  share 
and  a  half;  and  the  son  of  the  SHdr,i  wife  may  take  a  share.  Or  let 
a  person,  conversant  with  law,  divide  the  whole  collected  estate  intr^ 
ten  parts,  and  make  a  legal  distribution  by  this  (followii\g)  rule  :  let 
the  venerable  son  receive  four  parts  ;  tiic  son  of  the  Kshatriya^  three  ; 
let  the  son  of  the  Voishya  have  two  parts ;  and  let  the  son  of  the 
Shudrd  take  a  single  part."— /5frf.  p.  144. 

Two  modes  (of  partition)  are  propounded  on  the  supposition  of  some 
(superiority  of)  good  qualities. — The  son  of  a  Brahmana  by  a  Ksha- 
iriya  wife,  if  eldest  of  all  by  birth,  and  superior  in  virtue,  shall  be  an 
equal  sharer  with  the  Brahmana  son  :  and  the  son  of  a  Brahmana  or  of  a 
Kshatriya  by  a  Voishya  wife  shall,  in  like  circumstances,  be  an  equal 
participator  with  the  Kshatriya  son.  So  Vrihaspati directs : — 'The 
son  of  a  Kshatrijfi  wife,  being  elder  by  birth^  and  endowed  with  superi- 
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or  qualities,  shall  have  an  equal  share  with  the  venerable  son  of  the 
Brihmani  ;  and,  in  like  manner,  the  son  of  a  Voishyd  wife  shall  share 
equally  with  the  soldier/ — Ibid,  145. 

But  land,  which  has  been  acquired  by  the  father,  through  acceptance 
(of  a  pious  donation)  shall  belouja:  to  the  son  of  the  Brhhmani  exclu- 
sively, not  to  the  Kshatriya  son  and  the  rest ;  and  the  house  and  here- 
ditary field  appertain  to  the  sops  of  regenerate  classes,  not  to  the 
Shidra.—Ibid.  p.  146. 

Vyavastha^-  ^^^'  ^^*  ^^  ^^®  prohibition  to  marry,  in  the 
present  (kali)  age,  a  damsel  of  a  different  tribe,* 
the  heritable  right  of  the  children  born  of  such  a  woman  is,  by 
analogy,  disallowed ;  in  consequence  thereof,  as  well  as  of  an 
elder  brother  worthy  of  a  superior  portion  being  now  rare, 
the  right  of  primogeniture  is  also  abrogated.f 

Now,  therefore,  it  is  useless  to  dwell  upon  the  marriage  with  a 
girl  of  a  different  tribe,  and  the  heritable  right  of  the  children  born 
of  her. 

What  is  above  laid  down  relates  to  the  children  of  the  women 
married  in  the  regular  order. 

.^y  671.    But  of  the  children  born  of  the  women 

^  '  married  in  irregular  order,  the  son  of  her  who  is 

of  the  same  tribe  with  the  husband,  has  alone  the  heritable  right. 

If  a  man  espouse  a  woman  of  superior  tribe  after  marrying  one  of  an 
inferior  class,  both  marriages  are  contrary  to  regular  order.  The  son 
of  either  of  these  women,  being  kshetraja  or  issue  of  the  wife  procreat- 
ed by  a  kinsman  authorised  to  raise  up   issue  to  the  husband,  is  un- 

*  UndflrinkiDg  sea  voyages  (  to  circumnavigate  the  ocean, )  the  marriage  of  twice 
born  men  with  damsels  not  of  the  same  class,  procreation  of  a  son  by  a  younger  brother  of 
the  (deceased)  husband,  slaughter  of  cattle  in  the  entertainment  of  a  guest,  repast  on 
fieshment  at  funeral  obsequies,  and  the  order  of  a  hermit,  the  act  of  again  giving  a  younger 
(^married)  woman  in  macriage,  to  f  another)  bridegroom,  (  a  honaeholder^  continuing  to  be 
the  student  of  the  Vedeu  for  a  very  long  time,  the  carrying  of  a  water  pot,  (by  a  household- 
er;) walking  on  a  pilgrimage  till  the  pilgrim  die,  the  slaughter  of  a  bull  at  a  sacrifice, 
the  wise  have  declared  that  these  practices  must  be  avoided  in  the  kali  age.— See  the 
general  note  appended  to  Sir  W.  Jones'  translation  of  Mahu;  and  Coleb.  Dig.  VoL  lUf 
pp.  141,  142,  971|  272  ft  988,-  also  anU,  pp.  14, 15. 

t  Sm  anU,  pp.  16|  17  &  457. 
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CiisTB  OE  Class.  Pbopession. 

Kior&       Keeping  and  selling  s  wine. 

Bom      Making  and    selling  bamboo   bas- 

ketSy  &c. 

Murdi-faraih Preparing  fnneral  piles,  carrying  or 

dealing  with  dead  bodies. 

Muchi,  Charma-kir,  or  Ruhidis . .  Skinning  dead  and  slaughtered  ani- 
mals, tanning,  selling  hides,  lea> 
ther,  &c.;  playing  on  tlie  dhol, 
dhdk*,  &c.;  weaving  cloths. 

^  674.  Each  of  the  castes  or  classes  above  men- 
Vyavasuia  •  ^^^^^  jg  ^^  present  a  separate  or  distinct  tribe. 
Intermarriages,  between  any  two  of  these  castes  or  classes, 
being  abrogated  or  not  being  in  practice,  it  must  be  concluded 
that  the  marriage  between  any  two  of  them,  if  contracted,  is 
null  and  void,  and  the  issue  of  such  marriage  not  entitled  to  in- 
heritance, the  same  being  considered  as  unlawfully  born. 

*  The  dram  of  (he  largest  kind,  carried  by  the  left  ami  and  shoulder,  and  played  only 
on  one  aide 
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ADDENDA. 

ABSTRACT  OP  TEffi  LAW  OP  INHERITANCE,  ka,  AS  CURRENT 

IN  THE   SCHOOLS    OTHER  THAN   TAHT 

OP  BENGAL. 

Cause  of  The  inchoate  right   arising   from   birth,  and  the 

HEEiTABLB  BIGHT,  rclinqnishment  by  the  occupant  (whether  effected 
by  death  or  otherwise)  conjointly  create  the  heritable  right,  the  incho- 
ate right  which  preyiously  existed  becoming  perfect  by  the  owner's 
death  (natural  or  civil)  or  his  voluntary  abandonment.* 

Obdbb  of  When  a  person's  right  of  property  ceases  by  death» 
succEssion.  |,y  degradation,  by  the  quitting  of  the  condition  of  a 
householder,  or  by  voluntary  abandonment,  the  property  devolves  on 
the  son ;  in  default  of  the  son,  the  grandson,  and  failing  him,  the  great 
grandson,  takes  the  inheritance;  the  grandson,  whose  father  is  dead 
and  the  great  grandson,  whose  father  and  grandfather  are  dead,  inherit 
simultaneously  with  the  Gate  proprietor's)  surviving  son  :  subh  grand- 
sons and  great  grandsons,  however,  inherit  per  stirpes  and  not  per 
capita.  In  the  case  of  the  property  having  been  already  divided,  the 
widow  succeedsf  in  default  of  the  great  grandson :  she  cannot,  however, 
dispose  of  the  smallest  part  by  gift,  sale  or  the  like,  except  for  purposes 
indispensably  necessary,  and  certain  other  objects  or  purposes  allowed 
by  law ;  it  follows  then  that  she  can  be  considered  in  no  other  light  than 
as  a  holder  in  trust  for  certain  uses ;  so  much  so,  that  should  she 
make  waste,  they  who  have  the  reversionary  interest  have  clearly  a 
a  right  to  restrain  her  from  so  doing,J     In  default  of  the  widow,  the 


•  See  Maciu  H.  L.  Vol.  I.  p.  2.  Ante,  pp.  2  and  9. 

t  According  to  the  doctrine  of  the  SmrUi-chandriki^,  which  is  of  great  and  par- 
amount authority  in  the  South  of  India,  a  widow,  being  the  mother  of  daughters,  takes 
her  husband's  property,  both  movable  and  immovable,  where  the  family  is  divided;  but 
a  childless  widow  takes  only  the  movable  property.  Where  there  are  two  widows,  one 
the  mother  of  daughters,  and  the  other  childless,  the  former  alone  takes  the  immovable 
estate,  and  the  movable  property  is  equally  divided  between  ibem. 

X  The  property  inherited  by  a  woman  Is  etymologioally  described  in  the  Mit(£k*har(C 
to  be  a  woman's  property  or  SirCdhan^  and  it  beings  so,  she  according  to  this  authority 
might  be  said  to  be  at  liberty  to  make  any  disposition  thereof  ;  and  the  property  would 
devolve  on  the  heir  of  her  proper  stri-dhan  ;  but  it  appears  fipom  the  author's  own  writing 
that  with  respect  to  such  property  the  woman  is  under  the  control  of  her  husband's  heirs; 
consequently  it  may  be  fairly  concluded  that  according  to  the  Miif^hhard^  also  such 
property  should  devolve  on  the  heir  of  her  husband,  and    not  on  the  aaccessor  to  her 
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daughter  succeeds  ;♦  if  there  ht  un  ttninflmed  daughter,  then,  accord^ 
ing  to  the  law  oC  Benares^  aUe  would  take  the  iaberitaaee  to  the 
exclusion  of  other  daagkten ;  faiKnf  her,  the  aucoeBsiea  derolyes  on  the 
married  daughter  who  is  indigent ;  in  her  default,  the  wealthy  daughter 
succeeds :  but  no  preference  is  given  to  the  daughter  who  baa,  or  is 
likely  to  have,  male  issue,  over  a  daughter  who  is  barren  or  a  cbiMless 
widow.  According  to  the  MithUa  law  also,  the  unmarried  daughter 
succeeds  first ;  falling  her,  the  married  daughters  are»  without  distinc- 
tion, entitled  to  the  inheritanoe ;  the  daughter  who  b  married,  and 
has,  (NT  is  likely  to  have,  male  issue,  is  not  preferred  to  oue  who  is 
widowed  and  barren ;  nor  is  there  any  distinction  made  between  in- 
digence and  wealth.  In  default  of  the  daughter,  the  daughter's  son 
inherits:^  if  there  be  many  daughters'  sons,  they  inherit  per  capita^ 
and  Ti(A  per  stirpes*  The  MiihiU  authorites  hold  that  the  daughter's 
son  should  succeed  after  (that  is,  on  failure  of)  the  king,  and  thereby 
determine,  though  indirectly,  that  the  daughter's  son  should  never 
aucceed.  Failing  the  daughter's  son,  the  mother,*  in  her  default,  the 
father  succeeds.  The  father,  however,  would  succeed  immediately 
after  the  great  grandson  in  the  case  of  the  estate  being  joint  and  held 
in  coparcenary  (excluding  the  widow  and  the  rest.)  In  default  of  him, 
the  brother  of  the  whole  blood  succeeds,  in  his  default  the  brother  of 
the  half  blood ;  then  their  sons  inherit  successively ;  next  the  paternal 
grandmother,*  then  the  paternal  grandfather,  the  paternal  uncle  of  the 
whole  blood,  of  the  half  blood,  and  their  sons  successively  succeed  ; 
next  the  paternal  great  grandmother*,  the  paternal  great  grand- 
father, his  son  and  grandson  successively ;  then  the  paternal  great 
grandfather's  mother,*  his  father,  his  brother,  his  brother's  son^ 
successively  succeed.     In  default  of  all   these,   the   sapindas  in   the 


proper  ttr€»dkam.  And  the  Vira-mitrodjfa,  wliiob  also  ii  a  great  authority  in  Benares,  has  clear- 
ly laid  down  that,  after  her  death,  the  heir  of  her  husband  is  the  suooessor  to  the  property 
inherited  by  her  from  him.  The  courts  of  justice  too,  have  all  along  treated  this  property 
not  as  sirt-dhan,  but  as  ordinarily  inherited  property.  Thus  their  exists  no  apprehension 
of  its  becoming  a  woman*s  pecuUum, 

^  The  daughter,  mother,  grandmother,  great  grandmother,  and  great  greatgrand- 
mother  too,  are,  like  the  widow,  restricted  by  law  from  making  a  gift  or  other  dispoait  ion 
of  the  property  without  a  proper  and  legal  cause.  And  they,  as  well  as  the  daughter's  sou, 
are  not  entitled  to  inherit  if  the  property  be  joint  and  undivided,  in  which  case  they,  and 
th^  only,  who  are  said  to  have  been  entitled,  on  the  non-existence  of  the  widow  and  the 
nat  abovs  mentioned,  would  inherit.— Vu^  Macn.  H,  L.  Vol.  I.  p.  22. 
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same  order  as  far  as  the  seventii  decree  in  ascent  (enumerated  from 
the  late  proprietor  inclasiye.)  In  default  of  sapindas,  the  succes- 
sion devolves  on  the  Samdnadekoi  (kinsmen  allied  by  a  common  liba- 
tion Jot  water,)  who  are  kinsmen  as  far  the  fourteenth  degree^  in- 
cluding tliose  aboVe  enumerated.  In  default  of  the  «af» -»o/^6A:a«,  the 
bandkus  or  cognates  succeed.  These  kindred  are  of  three  descriptions, 
personal,  peternal,  and  maternal.  The  personal  kindred  are  the  sons 
of  his  own  (ather*s  sister ;  the  sons  of  his  own  mother^s  sister,  and  the 
sons  of  his  maternal  uncle.  The  paternal  kindred  are  the  sons  of  his 
father's  paternal  auntv  the  sons  of  his  father's  maternal  aunt,  and  the 
sons  of  his  father's  maternal  uncle.  The  maternal  kindred  are  the 
sons  of  his  mother's  paternal  aunt,  the  sons  of  his  mother's  maternal- 
aunt,  and  the  sons  of  his  mother's  maternal  uncle.  Here  by  reason  of 
near  affinity,  the  cognate  kindred  of  the  deceased  himself  succeed  first, 
OH  failure  of  themi  his  father's  cognate  kindred,  in  their  default,  his 
mother's  gognate  kindred  inherit. 

In  default  of  them,  the  Achat jya  or  spiritual  preceptor,  the  pupil, 
fellow  student  in  the  Vedai^  and  Brakmens  learned  in  the  Vedat 
snocessiTely  succeed,'  and  lastly,  always  excepting  the  property  of 
Brakmens i  the  estate  escheats  to  the  ruling  power. 

In  the  Vyatahira-Mayikha^  an  authority  of  great  eminence  in  the 
West  of  India,  a  considerable  deriation  from  the  above  order  appears, 
and  the  heirs  after  the  mother  are  thus  enumerated.  The  brother  of 
the  whole  blood,  his  son,  the  paternal  grandmother,  the  sister,  the 
paternal  grandfather,  and  the  brother  of  the  half-blood  inherit  to- 
gether. In  default  of  these,  the  sapindas,  the  samdnodakas^  and  the 
bandhm  ixAktnt  successively,  according  to  their  degrees  of  proximity. 

ADOPTION. 

The  law  of  adoption  does  not  exhibit  much  conflict  of  doctrines  be- 
tween the  several  schools.  It  must  be  known,  however,  that  in  Bengal 
and  Drdvira  (the  Deccan)  the  Dattaka^chandriki  being  respected  and 
followed  in  preference  to  the  Dattaka-Mimdnsd  and  the  other  works 
(on  the  subject,)*  the  adoption  rules  followed  in  this  country  are  the 
same  as  those  in  force  and  acted  upon  in  the   Deccan ;  whereas  in  the 

*  The  doctrines  of  the  Daitaka-Mfm^TucC,  &c.  are  also  respected  and  foHowed  in  this 
eoontry,  with  the  exception  of  raoh  j}i  them  as  are  cantrary  to  the  doctrines  of  the 
DttHaka'chanirik^.^-^t  the  Profscf. 
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other  schools  the  Daitaka-Mlmdrnk  being  followed  in  preference  to  the 
other  works^  the  differences  ( in  the  doctrines  of  adoption  )  between 
those  schools  and  of  the  Bengal  or  Deeeom  school  are  the  same  as 
those  between  the  Vattaka^handfiki  and  Dattuka-MlmSnsd.  Of 
those,  the  material  ones  are  as  follows*— >In  the  schools  other  than 
Bengal  and  Drdwira,  a  DtUtaka  son  mnst  be  adopted  previous  to  his 
initiation  by  the  ceremony  of  tonsnre,  and  before  the  fifth  year  ci  his 
age.  And  although  a  boy,  whose  tonsnre  has  been  performed  within 
the  fifth  year  of  his  i^  (in  the  family  of  the  natural  father)  may  be 
adopted,  yet  he  cannot  become  a  Dattaka  son  in  the  ordinary  form, 
but  mnst  be  considered  an  Anilpa  Dwy&mushy&yana^  notwithstand- 
ing the  tonsure  be  repeated  in  the  family  of  the  adopter ;  whereas  in 
Bengal  and  the  Deccan  a  twice  bom  man  may  adopt  a  son  before  the 
npa^nafona,  and  a  SMdra  before  the  marriage^  of  the  boy.  In  the  two 
latter  schools,  a  wife  cannot  adopt  a  son  without  her  husband's  consent 
or  authority,  whereas  in  tlie  Benares  and  other  provinces  she  can  do  so 
with  the  sanction  of  her  husband's  nearest  of  kin, — vis.  her  £Bither-in-law 
and  the  rest.  In  the  case  of  famine  or  a  like  distress,  a  woman  can 
of  her  own  authority,  give  a  son  for  adoption  in  the  provinces  other 
than  Bengal  and  DrSvira.  Where  a  legitimate  son  is  born  subse- 
quently to  the  adoption,  (he  and  the  adopted  son  inherit  together ;  but) 
the  adopted  son  takes  one  third  according  to  the  law  of  Bengal  and 
Deccan,  and  one  fourth  according  to  the  doctrine  of  the  other  schools.* 

According  to  the  Mayukfia,  an  authority  of  the  Tgreatest  eminence 
among  the  Mahratlas,  the  restriction  as  to  age  i*elates  only  to  cases 
where  no  relationship  subsists;  but  when  a  relation,  or  sa-gotra  {a 
person  of  same  race,)  is  to  be  a(1optcd,  no  obstacle  exists  on  account  of 
his  being  of  mature  age,  married,  and  having  a  family. 

The  kritrima  form  of  adoption  prevails  in  Mithili.  In  other  pro- 
vinces also,  recourse  may  be  had  to  this  form  of  adoption  wherever 
it  is  legalized  by  the  local  usage  or  family  custom. 

STRI-DHAN. 
If  a  woman  die   withut  issue,   that  is,  leaving  no  progeny,  in  other 
words,  leaving  no  daughter,  nor   daughter's   daughter,  nor  daughter's 

*  In  other  raspectB  tho  doctrines  of  the  DeUtaka- Mtrnt^nsit,  kc,  geuerftlly  agree  with, 
^d  do  not  miitorially  differ  fiom,  those  of  the  Dattaha-eKandHk(£', 
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son,  nor  soUi  nor  von's  son,  the  woman's  property,  given  by  aSection- 
ate  friends  and  so  forth,  shall  be  taken  by  hev  husband  and  the  rest. — 
Of  a  woman,  who  dies  without  issoe,  as  before  stated,  and  wha  had 
become  a  wife  by  any  of  the  fonr  modes  of  marriage  denominated 
Brihma^  DotvOj  Anha,  nni  Prdfipaiy a,  the  property  belongs  in  the 
first  plaee  to  her  husband.  On  failure  of  him,  it  goes  to  his  nearest 
kinsmen  (iopinda)  allied  by  funeral  oblations.  But,  in  the  other 
forms  of  marriage,  called  A^surUf  (xindharva,  Rdkshasa,  and  PoiMeko'^ 
the  property  of  a  childless  woman  goes  successively  to  her  mother 
and  father.  On  failure  of  them,  their  next  of  kin  take  the  succes- 
sion. In  all/orms  of  marriage,  if  the  woman  leave  progeny  her  pro- 
perty goes  first  to  her  daughter.4^  And  here  in  the  case  of  competition 
between  married  and  maiden  daughters,  the  unmarried  take  the  suc- 
cession; but,  on  failure  of  them,  the  married  daughters,  and  here 
again  in  the  case  of  competition  between  such  as  are  provided  and  those 
who  are  unendowed,  the  unendowed  take  the  succession  first ;  but, 
on  failure  of  them,  those  who  are  endowed.  But  this  (rale>  for  the 
daughter's  succession  to  the  mother's  goods)  is  exclusive  of  the  fee 
or  gratuity ;  for  that  goes  to  the  brothers  of  the  whole  blood.  On  fail- 
ure of  all  daughters,  the  granddaughters  in  the  female  line  take  the 
succession.  If  there  be  a  multitude  of  these  [granddaughters,]  child- 
ren of  different  mothers,  and  unequal  in  number,  shares  should  be 
allotted  to  •  them  through  their  mothers.  But  if  there  be  daughters 
as  well  as  daughter's  daughters,  a  trific  only  is  given  to  the  dau*?hter*8 
daughters  ;  on  failure  also  of  daughter's  daughters,  the  daughter's  sons 
are  entitled  to  the  sucoession.  If  there  be  no  grandsons  in  the  femalo 
line,  sons*  take  the  property ;  on  failure  of  sons,  grandsons  inherit 
their  paternal  grandmother's  wealth.  On  failure  of  grandsons  also,  the 
husband  and  other  relatives  above  mentioned  are  successors  to  the 
wealth,  t 

*  M(£dhyicK<£riifa  contends  that  sono  and  daughters  inherit  their  mother^s  pecuVtwn 
together,  only  where  it  was  derived  from  the  family  of  the  husband. 

f  Tulr  Coleb.  »iU({h.  Ch.  Il.S^t  11,  $  9-^;  Str.  H.  L.  Vol.  II.  pp.  247,248;  also 
Macn.  H.  L.  Vol  I.  pp.  38—40. 

Sir  William  Macnaghten,  adopting  in  his  book  Stt-krishna  TarMlankXror's  order  oi 
succession  to  the  Str  f -dhan,  uKyBi  <*Tha  order  abov«  given  ia  chiefly  taken  from  Cole- 
brooke*^  tranalation  of  the  Difya-hki^gaf  page  100.  I  danot  find  that  the  law  in  this 
particular  vanes  materiAlly  ia  the  different  ■chools;  except  that  (u  in  the  cats  of  socce^r 
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Should  a  damsel  J  any  how  affianced,  die  before  the  oompletioD  of  the 
marria^^e,  let  the  bridegroom  take  back  the  gifts  which  he  had  present- 
ed,  paying,  however,  the  charges  on  both  sides.  Bat  her  uterine 
brother  shall  have  the  ornaments  for  the  bead,  and  other  gifts  which 
may  have  been  presented  to  the  maiden  by  her  maternal  grandfather, 
of  other  relation;  as  well  as  the  property  which  may  have  been 
r^nlarly  inherited  by  her.  On  fiiilure  of  them^  it  shall  belong  to 
the  mother ;  or  if  she  be  dead^  to  the  father. 

In  certain  circumstances,  a  husband  is  allowed  to  take  his  wife*s 
goods  in  her  life-time,  and  although  she  have  issue.  For  instance^  in 
a  famine,  for  the  preservation  of  the  family  or  at  a  time  when  a  religi- 
ous duty  must  indispensably  be  performed,  or  in  illness,  or  daring 
restraint  or  confinement  in  prison  or  under  corporal  penalties,  the 
husband,  being  destitute  of  other  funds  and  therefore  taking  his  wife's 
property,  is  not  liable  to  restore  it.  But  if  he  seiye  it  in  any  other 
manner,  or  under  other  circumstances,  he  must  make  it  good.  The 
property  of  a  woman  must  not  be  taken  in  her  life-time  by  any  re- 
lation other  than  her  husband :  and  such  ornaments  as  are  worn  by 
women  during  the  life  of  their  husbands,  the  heirs  of  the  husband  shall 
not  divide  among  themselves :  they  who  do  so  are  degraded  from 
their  tribe. 

ALIENATION  OP  THE  UNDIVIDED  OR 
DIVIDED  PROPERTY. 

The  Hindu  law,  as  current  in  the  provinces  other  than  that  of 
Bengal,  not  recognising  any  individual  co-parcener's  proportional 
right  in  the  joint  property,  none  of  the  co-parceners  in  those  provinces 
is  competent  to  make  a  gift  or  other  disposition  of  the  undivided  estate. 
Nevertheless,  while  the  sons  and  grandsons  are  minors,  and  incapable 
of  giving  their  consent  to  a  gift  and  the  like,  or  while  brothers  are  so 
and  continue  unseparated,    even   one   person,   who    is  capable,  may 

■ion  to  ordinary  property )  a  distinctioo  is  made  by  the  law  of  Benares,  and  other  schools, 
between  wealthy  and  bdigent  danghtors."  But  the  order  of  sacceeaion  which  is  adopted 
by  him  and  which  in  truth  is  exclasively  according  to  the  Bengal  kiw,  ia  far  different 
from  that  laid  down  by  the  authorities  of  the  other  schools;  as  will  be  manifest  by 
collating  the  order  of  snccesston,  abore  setforth  (which,  being  taken  from  the  MUcCkihear^, 
is  according  to  the  law  other  than  that  of  Beogal)  with  that  giren  at  page  iO,  Vol.  I. 
of  Hacnaghien'B  work. 
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make  a  gih,  mortgage  or  sale  of  immovable  property^  if  a  calamity 
affecting  the  whole  family  require  it^  or  the  tnipport  of  the  fuoaily  ren- 
der it  necessary,  or  indispensable  duties,  sodi    as  the  obsequies  of  the 
father  or  the  like,  make  it  unavoidable.'!'    The   man,  who  has  no  son, 
grandson,  or  great  grandson  in  the  male  line,  has  absolute  power  over  the 
property  real  or  personal,  ancestral  or  adf^aoquired,  but  he  who  has 
an  heir  or  heirs  of  the  above  deeciiption,   can  alienate  the   movable 
property,  ancestral  or  seH-aoquired,  for  purposes  prescribed  by  laW;,  but 
cannot  alienate  the  self-acquired  real  property  wkithout  the  consent  of 
such  heir  or  heirs ;  but  he  has  no  power  to  allienate  the  ancestral  real 
property,  because  in  such  property  the  right  is  always  limited ;  and  the 
sons,  fprandsonsj  and  great  grandsons  of  the  occupant,  supposing  them  to 
be  free  from  those  defects,  mental  or  corporeal,  which  are  held  to  defeat 
the  right  of  inheritance,  are  declared  to  possess  an  interest  in  the 
prcfierty  in  queltion  equal  to  that  of  the  occupant  himself  ;t  except 
when  the  income  of  the  property  is  more  than  sufficient  for  the  main- 
tenance of  the  family,  in  which  case  he  may  dispose  of  some  part  of  it4 

In  other  respects  there  is  no  material  difference  between  the  law  as 
current  in  Bengal  and  that  in  the  other  schools. 

*  Vye  Coleb.  MML  Ch.X  SmU  L  S  99. 

t  Vide  Cdleb.  MUtfk.  Ch.  L  tUek  1,  |  8&27. 

t  Sto  MU^Ji  Sans.  p.  258.  and  Coleb.  Dig.  VoL  IL  pp.  US,  113,  &  128. 
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APPENDIX. 
Abstract  of  cases  not  contains^  in  ths   chaptsbs  h 
thnt  oueht  to  ha¥b  bbbm. 


RSLATIO  TO   WHAT    CONSmVTBS  TITLB  «0  INHS&IT. 

Case  No.  2678  of  1864. 

Bindoo^harinee  Debee  (  PtabMff)  Appelhmi  Temui  AJmrnmi . 
Paul  (Defimdani)  RupmuktUJ 

Suit  by  a  indow  for  possession  of  her  husband's  share  of  j 
perty  inherited  from  his  grand  &ther.  Held  that  if  the  bos 
before  his  grand  father,  she  had  no  title ;  bat  that  if  he  hai 
his  grandfather,  his  widow  would  be  entitled  to  his  share  on  pr 
having  lived  in  commensality  with  the  defendant  withip  IS  j 
the  date  of  her  dispossession.— H.  C.  A.  The  15th  of  Febn 
Weekly  Beporter,  Vol.  II.  p.  179.    See  ante,  p.  2. 

BiLATlNe    TO  TOLUNTABT  AEANBONMBNT* 

Case  No.  MS  of  1864. 

Protmqf'Chunder  Roy  Chowiho&ry  (one  of  the  d^femdami^}  AppelL 
Sreemotee  Jof^monee  Debee  Ckowdkoormme  and  oihen 
(Plami^ffs)  Reepomdenie. 

According  to  Hindoo  law,  a  widow  in  possession  ean  reKoqi 
relinquishing  antecipate  for  the  reversioners  their  period  of  si 
A  relinquishment  in  favour  of  second  reversioners  is  also  valid 
with  the  consent  of  the  first  reversioners.— H.  C*  A.  The  9tl 
tember  1864.    Weekly  Beporter.  Vol.  I.  p.  98.    See  amie,  p. ! 

Relatino  to  succession. 
Case  No.  258  of  1684. 
Hwrro-eoondery  Dehea  Ciowdhooranee  (PlmUiff)  AppelioMi 
Rajeuury  Debea  {Defendant)  AppeUani. 

The  doctrine  of  the  Hindoo  law  that  a  widow,  succeeding  a 
her  husband,  cannot  recover  property  of  which   he  was  not  p 
is  inapplicable  when  the  husband  has  vested  interest  under 
deed,  the  actual  enjoyment  being  postponed. — H.  C.  A.  Tfa 
May  1865.  Weekly  Beporter,  Vol.  II.  page  321.     See  ante,  p. 
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Ca8«  No.  17  of  1859. 
'oana-moyee  Das9ee  and  another ,  {Defendanti)  Appellania  versaa 
Qobind-naiA  Roy  (  Plaintiff)  Respondent. 

special  appellant  urges,  firei,  that  the  plaintiff  as  reversionary 
x>ald  not  sue  for  possession  during  the  life  time  of  the  widowSf 
lat  the  judge  in  awarding  him  absolute  possession  has  acted  oon- 
to  law  and  precedents. 

find  that  neither  was  the  suit  for  absolute  possession  nor  do  the 
of  the  judge's  decree  bear  such  interpretation.  On  the  ground 
)ged  waste  the  plaintiff^  as  nearest  of  kin,  sought  to  rescue  the  pro- 
from  the  hands  of  the  widow ;  and  the  Lower  Courts,  finding 
legation  true,  adjudged  him  entitled  to  hold  it  on  behalf  of,  and 
flt  for,  the  widows,  receiving  the  rents,  and  after  deduction  of 
tion  charges,  paying  over  to  them  the  net  proceeds  of  the  estate 
g  their  lifetime. 

s  pleader  next  contends  that  the  plaintiff  has  no  right  of  action 
rersioner,  because  the  adoption,  by  the  widows^  of  a  son  who  died, 
hanged  the  line  of  descent ;  but  the  pleader  is  unable  to  show  us 
^e  natural  succession  has  been  interfered  with  by  the  adoption^ 
n  what  manner  that  act  has  operated  to  interpose  any  other 
ber  of  the  family  between  the  plaintiff,  and  the  right  of  inherit- 
by  reversion. 

e  confirm  the  decision  of  the  judge,  and  reject  the  special  appeal 
costs.— The  6th  of  July  1859.  S«  D.  A.  D.  p.  944. 

Case  No.  210  of  1864. 

temutty  Chunder^monee  Donee  (  Plaintiff )  Appellant  versus  Joy- 
kis$en  Sircar  {Drfendant)  Respondent. 

appears  to  us  that  the  case,  turns  on  the  three  following  questions, 
t    Was  the  property  in  question  the  stri-dhun  of  the  donor  t 
id    If  not,  could  the  donor  alienate  with   the   consent  of  the  im- 
iate  heirs  ? 

d    Was  the  property  attached  by  the  defendant  before  any  valid 
laition  had  been  made  by  the  widow? 

Iiere  was  no  evidence  placed   before  us  relative  to  the  first  of  these 
tbns,  and  therefore  as  the  harden  of  proving  the  property  to  be 
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stri-dhun  rests  with    those    elaimiiig  under  her,  our  answer  to  this 
must  be  iu  the  uegatiye. 

The  second  is  a  proposition  which   the   Hindoo  law  asserts  affirm- 
atiTely. 

But  as  to  the  third  question,  we  think  that  no  valid  alienation  had 
been  made  before  the  attachment  took  place.  Apart  firom  all  occasion 
or  fraud,  it  does  not  appear  from  the  heir's  attestation  to  the  deed  of  gift 
that  he  thereby  intended  to  assent  to  the  alienation  of  ancestral  pro- 
perty :  but  only  that  he  witnessed  a  conveyance  of  what  the  donor 
claimed  to  be  her  '  Hri-dhuH*  It  was  ably  urged  before  us,  that  he 
alone  and  not  a  stranger  was  entitled  to  raise  this  objection  to  the 
validity  of  the  deed,  but  we  do  not  yield  to  this  argument.  We  are  of 
opinion  that  a  deed  of  an  alienation  by  a  childless  Hindoo  widow  of  her 
late  husband's  property  is  not  good  against  any  one,  unless  it  can  be 
shown  to  have  been  made  either  with  the  consent  of  the  immediate 
heirs,  or  under  one  of  those  exigencies  which  give  a  widow  a  power  of 
sale.  It  was  not  contended  that  the  latter  was  the  caae  here,  and  we 
are  not  satisfied  by  the  evidence  that  the  heir  signed  the  deed  of  gift 
with  the  intention  of  passing  the  ancestral  property. 

The  deed  in  question  therefore  cannot  prevail  against  the  attachment, 
and  accordingly  the  appeal  is  dismissed  with  costs. — H.  C.  A,  The 
12th  of  September  186*.    Weekly  Reporter,  Vol.  I.  p.  107. 

Case  No.  63  of  1864. 
Ram-dyal  Deb  and  othen  {Defeudanii)  AppeUanti  versus  Muut. 

Magnee  and  others  (  Plaintiffs)  Respondents* 
The  plaintiffs  in  this   suit   (special  respondents  before  us)   sued  as 
heirs  of  their  father,  Jeet-ram,  to  recover  possession  of  certain  Nowabad 
and  rent-free  lands,  forming  part  of  the  ancestral  estate. 

With  regard  to  the  first  objection,  we  observe  that,  in  reading 
the  decision  of  the  lower  ( i.  e.  the  Moonsiffs  )  Court  dated  the 
6th  of  April  1861  it  appears  that  it  was  the  case  of  both  parties  and 
never  denied,  that  the  plaintiffs'  father  Jeet-ram  died,  leaving  a  son, 
Oolaub-chnnder,  two  daughters  who  are  now  the  plaintiffs'  his  widow 
Jussoda,  and  his  mother  Soo-lochunna  him  surviving.  Had  the  Moon- 
aiff's  judgment  been  before  the  Court  at  the  first  hearing,  there  could 
have  been  no  vemandj  but  the  doiMunent  was  not  translated  with  the 
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other  papers,  the  pleaders  engaged  being  apparently  ignorant  of  the 
importance  of  the  facts  therein  stated,  and  was  not  brought  to  the 
Coort's  notice. 

On  the  plaintiflTs  own  case,  it  appears  that  tbey  claim  as  heirs  of 
Qolaub-chunder ;  and  as  a  sister  cannot,  according  to  Hindoo  law,  in- 
herit  as  heir  to  her  brother  (Vide  Macnaghten's  Hindoo  Law  Volume 
II,  page  107,)  the  decision  of  the  Court  below  must  be  reversed,  and  the 
salt  dismissed  without  costs,  the  expense  of  the  remand  having  been 
occasioned  by  the  neglect  of  the  appellants'  pleaders  to  bring  the  facts 
of  the  case  properly  before  the  Court  at  the  first  hearing.  H.  C.  A. 
The   28th  of  November    1864.     Weekly  Reporter,  Vol.  I,  page  227. 

Cass  No.  3109  of  1864. 

Kaiee-pur^aud  Surma  {Plaintiff)  Appellant  versus  Bhoirodee  Debee  and 
others  (D^endunta)  liespondenls. 

It  does  not  seem  to  be  disputed  that  the  estate  of  Deby^pursaud 
came  to  his  son  kalee-kinker;  and  the  right  then  of  the  defendants 
depends  on  the  question  whether,  under  the  Hindoo  law  or  the  custom 
of  the  country,  sisters  succeed.  This  has  not  been  decided  ;  but  we 
think  there  can  be  no  doubt  that,  as  sisters,  the  defendants  can 
not,  under  the  Hindoo  law,  succeed  their  brother  Kalee-kinker,  nor 
can  a  sister's  daughter.  It  is  said  that  of  the  three  sisters  one  is  a 
widow,  and  another  is  unmarried,  and  the  third  has  a  daughter  and 
may  have  a  son,  wiio  would  be  heir,  but  no  son  has  been  born  yet, 
and  the  inheritance  can  not  remain  in  abeyance,  we  must  hold  then 
that  the  defendants  as  sisters  of  Kalee-kinker,  have  no  right  of  in- 
heritance  to  him,  and  that  the  plaintiff,  whose  lineage  is  not  disputed, 
is  capable  in  the  absence  of  other  nearer  heirs  of  suceeeding  to  him. 
The  decbion  of  the  lower  court  must  therefore  be  reversed,  and 
the  suit  remanded  in  order  that  the  other  issues  raised  in  the  defence 
may  be  tried.— H.  C.  A.  The  1.5th  of  February  1865.  Weekly  Re- 
porter. Vol.  II.    page.  180. 

Case  No.  991   op  1865. 

Raj-gobind  Dey  (Plaintiff)  Appellant,  versus  Rajessuree  Dossee 

and  otheri  (Defendante)  Reapondents, 

With  regard  to  the  question  of  heirship,   we    observe  that  the  point 

has  been  already  decided  by  the  full  Bench  ruling  of  this   court,  dated 
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2l8t  June  1864*.  Jotindro  Hnree-hur,  defendan 
in  the  special  number  of  the  Weekly  Reportc 
decision  to  the  same  effect,  passed  by  a  Divisic 
on  the  31st  March  1863.  Huree-madhub  Ro 
Choudhry.  Following  these  decisions^  therefc 
Principal  Sudder  Ameen  that  the  plaintiff  | 
paternal  uncle's  daughter's  son^  is  not,  accoi 
laid  down  in  the  Daya-bhdffa,  the  heir  of  Rai 
The  29th  of  August  1865.    Weekly  Reporter, 

Case  No.  218  of  1864 
Bama-^oonduree  Dossee  {Plamtiff)  Appella 
moyee  Dossee  and  others  {Defei 
Respondents. 

The  only  matter  to  be  settled  in  this  case  is 
of  the  eldest  sou  of  the  plaintiff.  It  is  true  tl 
strictly  the  wording  of  the  plaint,  excluded  thi 
were  raised  in  the  case ;  but  it  is  evident  to  v 
not  been  precluded  from  offering  evidence  on 
no  evidence  upon  this  point,  and  the  proof 
dant  satisfied  the  lower  court,  and  has  satisfi 
first  son  of  the  plaintiff  was  born  more  than  : 
of  the  mother  of  the  plaintiff.  It  is  true  the  ] 
uses  the  words  "  long  after,'*  but  they  are  coi 
that  there  was  not  before  him  even  a  suggestic 
pregnant  at  the  time. 

As  the  inheritance  could  not  be  suspende 
birth,  at  some  future  time,  of  a  son  to  the 
also  was  entitled  to  succeed  to  Doya-moyee  a 
son  Kali-churn  whom  she  had  succeeded  afbt 
pellant  admits  that,  as  sister,  she  has  no  rigt 
of  no  date  being  given  of  the  birth  of  this  sou 
circumstance  against  her. 

We  see  no  reason  to   interfere,   and   reject 
The  22nd  of  December  1864-.    The  Weekly  Re 


'  But  Se2Mntc,  page.2750r  xe?^ 
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Case  No.  2161  of  1864. 

Bheem^ram  Chnckerbutty  {Plaintiff)  Appellant  versus  Hurry- 

kUken  Roy  and  others  (Defendants)  Respondents. 

A  suit  by  a  reversioner  to  set  aside  an  alienation  is  cognizable  if 
the  title  of  the  reversioner  has  been  injured  by  a  distinct  act  of  alie- 
nation, and  if  the  widow  who  ought  to  have  brought  the  suit  has 
relinquished  her  life  interest  J  and  signified   to  the  suit  proceeding. 

According  to  the  Hindoo  law  one  brother  is  the  manager  and 
trustee  for  another  brother's  widow  and  his  possession  is  not  adverse 
possession  to  her. 

A  brother's  sister's  son  is  not  an  heir  according  to  Hindoo 
law.— H.C.  A.  The  2;rd  of  December  1844.  Weekly  Reporter.  Vol. 
I.  p.  S59. 

Case  No.  407  of  1865. 

Radha-pearee  Dossea  and  another  (Plaintiffs)  Appellants  versus 

Doorga-monee  Dossea  and  others  (Defendants) 

Respondents. 

Husband's  brother's  son's  daughters  are  not  heira  according  to 
Hindoo  law.    H.  C.  A.  The  6th  of  March  1866.  IHd.  Vol.  V.  p.  131 

Case  No.  830  of  1865. 

Ishan-eJmnder  Choudhoory  (Deflsndant)  Appellant  versus  Biyrab' 

chunder  Choudhoory  (Plaintiff)  Respondent. 

According  to  Hindoo  law  a  step-brother  cannot  inherit  in  pre- 
ference to  an  uterine  brother. — H.  C.  A.  The  9th  of  January  1866. 
Weekly  Reporter  Vol.  V.  p.  21. 

Cas8  No.  337  of  1866. 

Tara^chand  Ghose  (one  of  the  defendants)  Appellant  versus  Pudm^ 
lochun  Ghose  and  others  (Plaintiffs)  Respondents. 

In  a  Hindoo  family  where  union  has  taken  place  among  certain 
members  after  partition,  the  members  of  the  re-united  family  and 
descendants  succeed  to  each  other  to  the  exclusion  of  the  members  of 
the unassodated  or  not  re-united  branch.  H.C*  A.  The  Uth  of 
May  1866.    Ibid.  p.  249. 


Case  No.  1.S28  of  1864. 
Radha-gobind  Doss  and  another  {Plaintiff)  AppellanU  v&tm^ 
Mian  Jaun  (Defendant)  Bespondent. 

A  grandson  bom  after  the  death  of  his  maternal  nncle,  bi 
the  life  time  of  his  maternal  grandmother^  may  inherit  from 
property  which  she  inherited  from  the  uncle  (her  son.) — H 
The  14th  of  December  1844.     Ibid,  Vol.  I.  p.  123. 

RELATING  TO  LIMITATION,  &c. 

Case  No.  178  op  1864. 

Moonshee  Suyed  Ameer  (one  of  tie  defendants)  Appe/lant   vc 
Mohendro-nath  Bose  {Plaintiff)  Respondent, 

Case  No.  179  of  1864. 
Behaus-coomaree  (one  of  the  defendants)  AppeUant  versus  Mo 
nath  Bose  { Plaint^  and  Motee-^oanderee  Dossy 
{Defendant)  Respondent  * 


Case  No.  180  op  1864. 

Suhodara  Bibee  (one  of  the  defendants)  Appellant  versu 
Mohendro-naih  Bose, 

A  reversioner  cannot,  during  the  life  time  of  a  Hinda 
sue  to  set  aside  a  sale  made  bv  her  if   I^  years  have  elapsed 


j-i.«  ^r  i.1 1- 
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Casb  No.  2910  of  1844. 

Rooknee-kaunt  alias  Anund-mohun  Sircar  {Ptainiiff)  Appettant 

▼ersus  Kuroana-ritoyee  Ooopta  and  others 

{Defendants)  Respondents. 

The  right  to  bring  a  suit  for  possession  as  heir  to  a  deceased 
person  does  not  accrue  daring  the  life  time  of  the  deceased's  widow. 
The  23rd  of  March  1865.  '  Weekly  Reporter  Vol.  ll.,  p.  2*4. 

Casb  No.  87  of  1866. 

IVoodoy-chand  JJia  and  others  {Defendants)  Appellants  versus   Diun- 
munee  Debea  {Plainiiff)  Respondent. 

The  mother  and  guardian  of  a  minor  reversioner,  being  herself  a 
r^rersioner  and  of  fnll  age,  may  sue  without  obtdntng  a  certificatef 
mndef  act  XL  of  1858. 

A  reversioner  may  sue  during  the  widow's  life-time,  to  obtain  a 
declaration  that  a  conveyance  made  by  the  widow  is  invalid  as  made 
without  legal  necessity,  theref[>re  ^t  binding  «beyond  the  widow's 
life.     H.  C.  A.    The  7th  of  August  1865.    Ibid.  Vol.  III.  p.  188. 

Case  No.  2955  of  1866. 

Uurrish^chunder  Sein  Lmshker  guardisM  of  Okkhoy^ohsmder  Sein 
and  another,  minors^  (plaintiffs)  Appellants  venus 
Brohmo-moyee  Dossea  and  others  {Defen- 
dants)  Respondents. 
A  reversioner  may  sue  to   have   a  conveyance  by  a   Hindoo  widow 
declared  void  as  against  him,  but  he  can  not  sue  simply  for  ejectment 
and  possession  during  the  life-time  of  the  widow.     H.  C.  A.  The  6tb  of 
March  1866— Weekly  Reporter  Vol.  V.  p.  181. 

Casb  N9. '321  of  1865. 

Kishen-mohun  Koond  and  others  (Defendants)  Appellants  versus 

Muddun'mohmn  Tewaree  and  others  {Plaisitiffs) 

Respondents. 

Afber  act  XIV  of  186&  came  into  operation,  an  adopted  son  ottt  of 
potsessioft  shonMI  sue  within  three  years  of  his  majority  to  set  Amde  U- 
legal  acta    %it  kis  adaptive  mother  performed  tw6lv>e  y«ars   hefytb 

the  suit. 
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No  cause  of  action  to  sue  to  set  aside  these  acts  arises  to  the  adopt- 
ed either  from  the  date  of  his  obtaining  possession  of  the  estate,  or 
from  the  date  of  the  final  decisions  in  any  case  brought  for  him  or 
against  his  mother,  or  by  or  against  him,  to  prove  or  disprove  the 
validity  of  his  adoption. 

No  deduction  from  the  period  of  limitation  can  be  allowed  to  the 
adopted  son  for  the  period  of  pendency  of  these  suits.  The  11th  of 
January  1866.— Ibid.  p.  32. 

RELATING  TO  CUSTOM. 

Case  No.  129  of  1853. 

Ram^chum  Mujmooadar    Chowdhree,    Guardian   of  Rajah  Sree-kitken 

Singh,  minor,  (Defendant)  Appellant  versus  Rajah  Bi$hwo-nalh  Singhg 

after  hie  death,  Rajah  Pran-kiehen  Singh,  (Plaintiff) 

Respondent. 

hshur-chunder  Chowdhree,  well-wisher  of  Rajah  Sree-kishen 
Singh,  minor,  petitioner. 

Judgment. 

This  case  was  before  the  Court  on  the  20th  February  1850,  and  was 
then  remanded  for  investigation  on  the  merits.  It  has  now  come  up  be- 
fore us  in  appeal,  the  issue  arising  out  of  the  pleadings  is  simply  this, 
is  there  a  custom  in  the  family  of  the  plaintiff  by  which  the  eldest  son 
alone  succeeds  to  the  estate  of  Shoosong  under  which  custom  Ranee 
Indra-monee  received  maintenance  and  in  opposition  to  which  plaintiff 
has  been  dispossessed  by  the  defendant  uader  tlie  orders  of  the  Bearioni 
Courts  or  does  the  ordinary  rule  of  succc^^ion  under  the  Hindoo  lav* 
current  in  Bengal,   prevail  in   t^^^)|7  *<uided  by  Defendant? 

If  the  special  custom  be  ptov^^^^^  .that  the  defendant 

under  his  pleading  can  havoj^^  pi  any  sliape,  if  the 

custom  be  not  proved  it  i^  f  b  claim  mnat  alto- 

gether be  dismi^ned  ij^  have  pleaded  ao  as 

to  raise  othgr  jup^  jO,  it  is  not  far  tho 

court  to  raiM^F^  m  have  not  l»m|hl 

before  it :  ^  -of  die  validity  oCAi 

adopti»<;^^p  JNit  case. 


»  raise  other  inp^ 
mrttoraiM^F^ 
3fore  it :    W 
lopti*.;^^ 
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In  cases  in  which  a  family  usage  is  set  up  against  the  ordinary  law 
of  inheritance  it  is  necessary  that  that  usage  be  ancient  and  invariable 
and  be  established  by  clear  and  positive  proof. 

That  the  estate  of  Shoosong  was  in  the  nature  of  a  Jagheer  in  the 
time  of  Mahomedan  rule  and  that  it  bore  a  presh-cuah  Jumma^  not  a 
hustobood  one^  in  other  words  that  it  paid  tribute  and  not  revenue, 
seems  undoubted,  and  it  appears  whether  by  mistake  or  otherwise  that 
at  the  time  of  the  decennial  settlement  the  revenue  fixed  upon  the 
estate  was  the  amount  of  tribute  which  had  previously  been  paid  and 
not  a  sum  calculated  on  the  assets  of  the  land,  but  even  then  and 
granting  that  all  the  documents  alluded  to  above,  are  genuine  and 
authentic,  there  is  in  them  no  proof  of  any  custom  in  the  family  giving 
a  right  to  the  eldest  son  to  succeed  to  the  jagheer.  The  holders  of 
the  jagheer  appear  from  i^%  firman  to  have  been  mere  tenants  for  life, 
and  no  right  to  succeed  seems  to  have  been  vested  in  any  one,  and 
though  the  nearest  male  heir  may  have  succeeded,  it  was  by  the  pleasure 
of  the  reigning  prince  or  from  a  public  convenience,  and  not  from  any 
right  in  the  parties  under  a  recognized  custom  in  a  Hindoo  family ;  but 
the  deed  of  gift  dated  1141  B.  E.  is  fatal  to  the  claim  of  any  family- 
custom  existing  at  that  time ;  for  by  it  Rajah  Bam  Singh,  after  embra- 
cing Mahomedanism  attenfpted  to  bestow  the  estate  of  Shooeong  partly 
on  his  Mahomedan  daughter  and  partly  on  his  Hindu  son,  and  finding 
himself  unable  to  effect  his  purpose  he  bestowed  the  whole  estate  upon 
Bun  Singh.  If  the  family  custom  now  set  up  existed,  the  estate  as  was 
well  remarked  by  Baboo  Eishen-kishore  Ghose,  a  vakeel  of  the 
appellant,  would  have  descended  to  Bun  Singh  without  a  gift.  Moreover, 
the  deed  of  gift  shows  that  in  the  opinion  of  the  then  holder  of  the 
Jagheer,  he  had  the  power  to  bestow  it  on  whom  he  pleased,  and  he 
was  only  thwarted  in  his  purpose  by  orders  from  the  Mahomedan 
Government,  not  from  considerations  arising  from  an  alleged  family- 
custom,  moreover,  the  deed  of  gift  recognized  a  tenant  of  the  Jagheer 
who  had  become  Mahomedian  and  who  still  retained  possession  of  the 
estate  to  the  detriment  of  an  Hiddu  son,  a  fact  which  is  quite  irrecon- 
cilable with  the  existence  of  any  family-custom  recognized  or  recog- 
nizable amongst  Hindoos. 

As  then  the  respondent  has  been  unable  to  afford  that  dear  and  posi- 
tive proof  of  the  ancient  and  invariable  custom  set  up  in  his  plainly 
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which  the  nature  of  the  ca»e  requires,  m  moreover  appellant  has  proved 
by  most  cogent  evidence  that  since  the  death  of  Rajah  Raj  Sihgh,  who 
was  in  possession  ofthe  estate  of  Shooeong  before,  and  after  the  dee- 
ennial  settlement,  the  ordinary  mle  of  Hindu  inheritance  hat  prevail- 
ed in  the  family,  we  reverse  the  decision  of  the  lower  court  with 
costs.— The  12th  of  May  1856.  S.  D.  A.  D-  p.  S99: 

RELATING  TO  MAINTKNANCF. 
Cask  No.  2608  of  1864. 

Khoodee-monee  Debea   {Plaintiff)  Appellant  versus  Tara-ehum 
Chuckerbutty  (Defendant)  Respondent. 
According  to  the  Hindoo  law  a  son's  widow  is  entitled  to  mainte- 
nance so  long  as  she  leads  a  chaste  life,  whether  she  elects  to  live  with 
her  father-in-law  or   with    her  own   relations. — H.  C.  A.  The  87th  of 
January  1865.     Weekly  Reporter  Vol.  II,  p.  184. 

Case  No.  S395  of  1865. 

Ruilun-chand  Shooree  {Defendant)  Appellnnt  versus   Sree-mutiee  Hur- 
ree^monee  {Plaintiff)  Respondent, 

Granting  that  a  father-in-law  was  bound  by  law  to  maintain  his 
sou's  widow  wherever  she  might  elect  to  live,  so  long  as  she  led  a  chaste 
and  virtuous  life,  that  law  could  only  take  effect  on  the  supposition, 
that  he  hud  means  to  do  so ;  and  it  was  manifestly  improper  in  the 
judge  to  decree  the  comparatively  large  sura  of  3  rupees  a  month 
without  first  making  inquiry  to  the  special  appellant's  power  to  carry 
out  the  court's  order.— H.  C.  A.  The  28th  of  April  1866.  IM 
Vol.  V,  p.  225. 

Case  No.  300G  or  1865. 

Bhifrub'Chunder  Ghose  and  another  {Defendants)  Appellants  versos 

NubbO'Chunder  Gooho  and  others  (plaintiffs)  and 

others  (Defendants)  Respondents. 

A  Hindoo  widow's  right  to  maintenance  out  of  the  lands  which 
belonged  to  her  husband  and  have  devolved  on  her  son,  ia  a  pmrelj 
personal  right,  which  cannot  be  sold  in  execution  of  a  decree  on 
otherwise  transferred.— H.  C.  A.  The  22ud  of  February  1865.- 
Ibid.f.  111. 
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RELATING  TO   PAYMENT  OF  DEBTS 
Case  No.  895  of  1865. 

Bissumbher  Roy  {Plaintiff)  Appellant  versos  Lulckhee-kauni  Neoghy 
and  others  ( Defendants)  Respondents. 

The  plaintiff  is  undoubtedly  liable  for  his  father's  debts  to  the 
extent  of  the  assets  of  the  father's  estate  received  by  him,  but  if  he  can 
prove  that  the  property  which  the  creditors  seek  to  sell,  was  not  inherited 
by  him  from  his  father,  but  from  his  maternal  grandfather,  it  can  not 
be  sold  for  the  debts  of  the  father.  The  case  is  sent  back  for  a  trial 
on  this  point.     H.  C.  A.  Tthe  14th  of  July  1855.     Weekly  Reporter, 

Vol.  III.,  p.  137. 

RELATINQ  TO  PARTITION. 

Casb  No.  f264  OF  1864. 

TUock'Chunder  Roy  {Plaintiff)  Appellant  versus  Ram-lukkliee  Dossee 
and  others  {Defendants)  Respondents. 

This  appeal  is  on  a  question  of  Hindoo  law.  A,  B,  and  C,  are 
brothers,  the  two  first  uterine,  and  the  other  by  another  mother.  A, 
dies,  who  is  to  succeed  to  his  property  ? 

The  property  in  question  is  a  joint  undivided  estate,  and  under  such 
circumstances  it  is  laid  down  in  Macnaghten's  Hindoo  law.  Volume 
II.  page  66,  that  both  surviving  brothers,  uterine  and  of  the  half  blood 
succeed  equally  to  the  estate  of  their  deceased  brother.  Semble,  Cole- 
brooke's  Daya-bhaga  page  200,  and  Colebrooke's  Digest,  Volume  III. 
page  518. 

The  Judge  was,  therefore,  right  in  law ;  and  we  dismiss  the  special 
appeal  with  costs.*— H.  C.  A.  The  12th  of  January  1865.  Weekly 
Beporter,  Vol.  II.  p.  41. 

•  This  decision  does  not  appear  to  be  accurate  ;  becanse,  it  makes  oo  distinction 
between  the  movable  and  immovable  parts  of  the  estate  in  question,  to  the  former  of  vrhich 
the  uterine  brothers  are  exclusively  entitled;  and  because  the  taw  does  not  contemplate 
that  where  partition  did  not  take  pUce,  the  whole  of  the  immovable  property  which 
would  have  formed  the  portion  of  the  deceased  brother,  should  be  taken  in  equal  shares  by 
the  brothers  of  the  whole  as  well  of  half  blood  ;  but  (as  is  justly  interpreted  in  Colebrooke'i 
Digest  Vol.  III.  p.  518,)  '^ifany  immovable  property  of  divided  heii-s,  oommon  to  bro* 
thers  by  different  mothers  have  ren^ined  ondivided  being  held  in  co-parcenery,  the  half 
brothers  have  equal  shares  with  the  rest,  but  the  nterioe  brother  has  the  solo  right  to  the 
divided  property  movable  or  immovable."  This  aioe^  seems  not  to  have  been  taken  notioe  of. 
The  passage  cited  from  the  D<Cya-bh^a  says   notbing  about  the  divided  and  uodividedl 
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to  which  it  is  unnecessary  farther  to  allude^  that  alienation^  nnder  such 
circumstances  of  necessity,  was  valid  under  Hindoo  law  ;  the  parti- 
eidar  pointy  however,  now  before  the  Court,  was  raised  in  the  case  of 
Ram-lochun  Roy,  versus  Banee-mohnn  Ghose  ;t  in  that  case  the  minor 
on  reaching  his  majority  sued  the  purchaser  and  his  eldest  brother  to 
recover  his  share  of  a  paternal  estate  sold  by  his  brother  to  the  other 
defendant  whilst  acting  as  his  guardian  during  his  minority  ;  it  was 
shown  on  the  part  of  the  purchaser  that  the  eldest  brother,  as  guardi- 
an of  the  minor,  mortgaged,  with  other  share-holders,  his  own  share 
and  that  of  the  minors  to  him  for  the  express  purpose  of  faying  up 
the  arrears  of  revenue  on  account  of  which  the  property  was  about  to 
be  sold  at  public  auction,  and  he  filed  a  deed  of  conveyance  and  a 
judgment  bond  to  prove  this,  and  this  Court  was  of  opiaion  that  as 
the  mortgage  of  the  minor's  share  by  his  legal  guardian  was  a  bfrnd- 
fide  transaction,  and  entered  into  for  the  benefit  of  the  property,  and 
no  suspicion  of  fraud  apparent,  the  transaction  was  perfectly  l^al  and 
valid,  it  consequently  was  upheld.  In  the  second  volume  of  Mac- 
naghten's  Principles  and  Precedents  page  293,  an  opinion  of  the  pundit 
is  reported,  which  support*  in  substance  the  doctrine  laid  down  by 
the  Court  in  the  case  just  cited;  it  is  there  laid  down  "that  if  a 
woman,  on  her  husband's  demise,  sell  his  landed  property  for  the 
purpose  of  maintaining  her  minor  son  and  grandson  and  liquidating 
the  arrears  due  to  Government^  the  sale  must  be  considered  good  and 
valid,  for  it  is  necessary  to  provide  food  and  raiment  to  the  minor 
add  to  discharge  the  Government  revenue ;"  this,  it  is  added,  is  con- 
formable to  the  Ddya-bhaga  and  other  authorities ;  though,  in  this 
opinion,  the  payment  of  the  Government  revenue  is  regarded  as 
the  necessity  legalizing  the  sale,  and  nothing  is  said  of  the  benefit  of 
the  minor,  still  it  seems  clearly  to  be  implied  tliat  both  the  cases 
put,  viz.  the  maintenance  of  the  minor  and  his  mother,  and  the 
liquidation  of  the  Government  revenue,  that  the  benefit  of  the  minor,  i» 
creating  the  necessity ,  is  the  test  by  which  the  legality  of  the  transaction 
must  be  tried ;  but  setting  authority  aside,  and  looking  only  to  the 
reason  of  the  thing,  it  seems   to   us   that  the   rule  in   such  cases,  as 


gest  Volume  II,  page  105.  Doe-dem  Bishwo-nauth  Datt  versuf  Doorga-punaad  Dey  and 
Shil>chauder  Doy.— East's  Notes,  Case  34.  Morlc7*s  Digest,  Volame  II,  ptge  19.  Set 
ante,  pp. 

t    Decifliona  of  Sudder  Dewaooy  Adawalut  for  1846,  page  871. 
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that  now  before  us,  is,  that  a  party  filling  a  fidaeiary  character^  Hke 
that  of  guardian,  is  authorized  to  perforin  any  act  which  is  manifestly  for 
tie  infantas  benefit.  On,  then,  the  grounds  both  of  authority  and  reason^ 
we  are  of  opinion,  as  before  observed,  generally,  that  a  bond-fide  sale  or 
mortgage  entered  into  by  the  mother  of  a  minor,  for  the  benefit  of 
that  minor,  is  valid  under  Hindoo  law. 

Looking  to  the  evidence  produced  by  the  (defendant)  appellant  as  to 
the  whole  transaction  now  before  us,  we  are  strongly  impressed  with 
the  bond-fides  by  which  it  is  characterised ;  it  is  not  a  secret  transaction 
entered  into  between  the  mother  of  tlie  minor  alone  on  one  side,  and 
the  mortgagee  on  the  other ;  but  one,  into  which  all  the  sharers  of  the 
property  entered  to  save  the  joint  property. 

Evidence  of  the  above  nature  on  the  part  of  the  respondent,  there  is 
none,  we,  therefore,  holding  the  transaction,  which  plaintiff  has  sued  to 
set  aside,  to  be  a  bona-fide  one,  entered  into  for  his  benefit  by  his  mo- 
ther during  his  minority,  reverse  the  decision  of  the  lower  court  with 
costs.  The  llth  of  December,  1856.  S.  D-  A.  D.  p.  980. 

Relating  to  will,  inchoate  right,  &c. 
Bhoobun-moyee  Debea  against  Ram^kishore  Acharjea,  Petitioner, 
Whatever  objection  may  arise  to  such  a  disposition  in  other  parts  of 
India,  from  the  doctrine  that  inchoate  right  of  the  son  to  property 
is  from  his  birth,  none  such  can  arise  in  Bengal,  where  the  above  doctrine 
is  not  recognized,  where,  whilst  the  father  lives,  and  is  free  from  defect, 
the  sons  have  uo  right  at  all,  and  where,  by  the  power  of  making  testa- 
mentary dispositions  of  property,  the  father,  if  so  minded,  can  will 
mway,  even  to  a  stranger,  the  whole  of  his  ancestral  property. — Part  of 
the  late  Sudder  Court's  order  admitting  review  of  Judgment  in  the  above 
case,  under  date  the  14th  of  January,  1860.  See  the  last  foot  note  at 
page  2 ;  see  also  page  553  et  segue* 

Relating  to  marriage. 
MudhoO'Soodun   Mookerjea   {one  of  the  defendants)  Appellant  versus 

Jaudub'Chunder  Banerjea  {plaintiff)  Respondent. 
A  Koolin  Brahmin  is  not  such  a  natural  guardian  of  his  daughter 
as  the  mother.  The  want  of  guardian's  consent  will  not  invalidate  a 
marriage  otherwise  legally  contracted  and  performed  irith  all  the 
necessary  ceremonies.— II.  C.  A.  The  9th  of  August,  1866.  Weekly 
Eeporter,  Vol*   III,  p.  IW,,  See  ante,  pp.  653»654>656>  ei  ieque.. 
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RrLATINO    to     the     heritable    right  op  THE     SON  OF  A  DAUGHTER  WHO 

inherited  in  the  maiden  btate. 

Case.    No.    1039  of  1866. 

RaUha-kishen  Manjhee  {plaintiff)  Appellant  versus  Rajah-ram   Mundul 

and  others  {defendants)  Respondents* 

The  Court  below  has  tried  this  suit  in  the  following  issue. 
*'  Whether  if  a  Hindoo  daughter  unmarried  succeed  to  the  paternal  pro- 
perty and  die  leaving  a  son,  her  share  goes  to  her  sisteirs,  provided  they 
have,  or  are  likely  to  have,  sons,  or  to  her  own  son«''  the  Jadge  found 
that  the  estate  went  to  the  sisters  having  or  likely  to  have  sons  to  the 
exclusion  of  the  son  of  the  unmarried  daughter. 

Vyavastha  Darpana  and  the  decision  of  the  late  Sudder  Coart  dated 
the  8th  August  1821  are  quoted  in  support  of  this  ruling. 

It  is  admitted  that  this  suit  is  governed  by  the  Hindoo  law  as  carrent 
ill  Bengal.  Now  it  is  clear  that  in  default  of  son^  grandson^  great 
frandson  or  widow,  the  unmarried  daughter  succeeds  in  preference  to 
tlie  married  daughter.  In  this  case  tt  has  been  found  by  the  Court  of 
fu'it  instance  that  the  wife  of  the  special  appellant  was  unmarried  when 
hdc  father  died.  This  fact  is  not  disputed.  She  manied  and  died  leav. 
i«)^  a  son,  that  sd:i  is  eatithi  to  3ac333dia  exclasiDa  of  the  sisters  and 
dister^*  sons  (Macaigten's  Hindoo  law  Vo!.  I,  p\g3  23.  Elberling  on 
in^2ritan.^3.  P^5^3  75.76;  DjSbMja.  Colebrooke's  Translation,  Chap. 
II.   page  193.  Para.  SO.) 

The  Judge  has  qaotei  from  tha  Vyavastha  Darpana,  a  Digest  of  die 
Hindoo  law  by  Baboo  Shamachum  Sircar,  a  work  of  great  researcli  ani 
utility,  bat  which  is  no:  recognised  by  oar  Counts  to  be  of  so  great 
an  authority  as  the  more  corrected  and  learned  work  of  Sir  ^^illiam 
Macnaghten. 

In  the  work  of  the  Baboo,  we  find  it  Isdd  down  that,  "  on  failure  of 
sou»  grandson,  gr^at  gi\\nls-->:i,  an!  wife,  th?  unsnarriel  dia^hier  is  ihf 
sole  heiress  of  her  father's  estate.''  Pa^e  147  (First  Edition.) 

It  is  true  that  iu  the  same  page  the  Mlowiog  psssage  oecaus :  "  If  the 
maiden  daughter  in  whom  the  sneeession  has  restal,  aai  wtelos 
been  afterwatvls  maniel,  die,  them,  on  tlie  deatfi  of  t!uf  A%a«ktec  ▼Mtel 
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with  property,  the  estate  which  was  hers  becomes  the  property  of 
those  persons,  the  married  daughter  or  others,  who  would  regularly 
succeed  if  there  were  no  such  unmarried  daughter  in  whom  the  in- 
heritance vested."  But  the  author  does  not  give  any  opinion  as  to 
the  rule  of  sticcessiou  in  a  case  where  the  unmarried  daughter,  ia 
whom   the  succession  has  vested,  marries  and  leaves  male  issue. 

The  decision  of  the  hte  Sudier  Court  alluded  to  by  the  Judge  is  not 
at  all  in  point  and  does  not  apply  t>  thd  question  before  the  Cjuit,  the 
decision  is  reversed,  and  the  suit  remanded  for  the  trial  on  the  merits. 
The  4th  of  August  1866.— Weekly  Reporter,  Vol.  VI,  p.  147. 

Remark. — With  due  deference  for  the  (two)  Honorable  Judges  de- 
Riding  the  above  case,  the  author  begs  leave  to  state  that  the  passage 
quoted  by  them  from  the  Vyavastha-darpana  (p.  147,  First  edition,)  is 
not  the  author's  own  composition,  but  is  cited  by  him  from  the  Daya^ 
bh&ga  (p.  193)  striped,  however,  of  theinuendo  supplied  by  Sri-krishaa; 
who  on  the  above  point  has  differed  not  only  from  Jimuiavdhana,  the 
founder  of  tie  Bengal  School,*  but  also  from  Raghu-nandana  and  the 
rest,  and  nevertheless  he  is  followed  (at  least  on  the  above  point)  by  Sir 
William  Macnaghten,  and  then  of  course  by  Mr.  Elberling.     Had  the 

Honorable  Judges  read  the  above  passage  of  the  Ddya-bhdga  cited  by 
them  for  authority,  leaving  out  the  inuendo  or  foreign  matter  introduced 
by  Srukrishna,  and  by  which  they  have  been  misled,  they  would  have 
found  it  contrary  to  their  Judgment,  and  consonant  to  the  opinioa 
inculcated  in  this  book. 

As  to  the  honorable  courts  remark  that  '*  the  author  does  not  give 
any  opinion  as  to  the  succession  in  a  case  where  the  unmirried 
daughter  in  whom  the  succession  has  vested  marries  and  leaves 
male  issue,''  the  author  most  respectfully  refers  the  court  to  the  subse- 
qinnt  passage  contained  aL  the  same  page  (147,)  in  which,  after  citing 
Sri'krishria's  opinion,  he  has  adverted  to  the  doctrine  of  Jimula-vahana 
and  the  reart,  and  given  preference  to  the  same,t  as  being  uot  only  the 
doctrine  of  the  highest  and  paramount  authorities, — Jimuia-vdhana  and 
Rayhu-nafidana,^  to  whom  Srhkrish^ia  is  inferior,  but  also  consistent 
with  justice  and  reason,t  which,  according  to  our  legislators  Jagnya- 
VALKYA  and  VRiHASPATr,J  followed  by  Sir  Lawrence  Peel  and 
otiiers,    are   more    to    be     regarded   than     the   mere   text  of  law. J 

»  B«e  CoIobrooke*B  prefoce  to  tho  D(£ya-hh(£ga,  pages,  IV  &  Y. 
t  S«e  Ofi/tf  pag«  W.  X  1^09  m*t,  pp.  293,997. 
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It  is  not  known  why  Sir  William  Macuaghten  has  given  preference  to  the 
above  opinion  of  Sri-krishna  without  considering  and  weighing  the 
sound  and  equitable  doctrine  of  Jimuta-vdhana  and  Raghu-nandana. 
But  it  is  a  matter  of  regret  that  the  Dispensers  of  justice  should 
have,  on  the  above  pointy  followed  the  opinion  of  Srl-krishna  adopted 
by  Macnaghten^  rejecting  the  superior  authority  of  Jirmita'Vdhana 
and  Raffhu-nandana,  particularly  when  the  latter  is  consistent  with 
justice  and  reason,  and  the  former,  arbitrary. 

The  author  further  regrets  to  see  that  the  court  have,  in  the  present 
case,  deviated  from  their  own  ruling,  namely,  wherever  Sri^krishna  dif- 
fers from  the  main  authority — the  Ddi/a-bhaga  of  Jimita-vdhana,  there, 
the  latter  should  be  followed  in  practice.  It  was  according  to  this 
principle  that  they  rejected  Sri-krishaa's  doctrine  (and  consequently 
that  of  Sir  William  Macnaghten  also,  )  respecting  the  saccession 
of  the  sons  of  the  bro therms  daughter,  paternal  uncle's  daughter  and 
granduncle's  daughter.*  But  here  we  see  they  have,  by  rejecting  the 
authority  of  Jimdla-vahana^  and  accepting  that  of  Sri^krishna  or 
Macnaghten,  acted  contrary  to  their  own  ruling,  and  justice. 

Then  as  to  Macnaghten's  work  being  a  more  correct  one,  suflSoe  it  to 
refer  the  reader,  inter  alia,  to  his  principles  respecting  the  inchoate  right, 
stri'dhan,  and  Hindoo's  will,f  with  respect  to  the  last  in  particular, 
his  doctrine  is  rejected  by  both  the  Sudder  and  Supreme  Courts,  and  he 
is  sarcastically  attacked  by  one  of  the  ablest  judges  of  the  Sudder  for 
having  laid  down  a  principle  contrary  to  the  opinion  of  Mr.  H.  Cole- 
brooke,  and  is  censured  by  one  of  the  ablest  judges  of  the  Supreme  Court 
for  having  misled  tliG  court  for  a  short  time;  and  to  the  decision  in 
Gobinda-mani  Dasi  versus  Shim-ldl  Basik  and  others,  passed  by  a 
Full  bench  composed  of  the  learned  Chief  Justice  and  four  puisne 
Judges  against  the  opinion   of  Sir  W.  Macnaghten.  (see  ante,  p.  149.) 

Relating  to  alienation  by  tue  managing  member 

OF  A  family. 

Mr.  John  White,  (one  of  the   defendants)   Appellant  versus  Bishto- 

chunder  Biswas  (plaintiff)  and  others  (defendants) 

Respondents. 

Mr.  Justice  G.  Campbell.~Oa  the   first  hearing,  we   came   to  the 

conclusion  that  the  decision  of  the  case  must  depend  on  the  application 

of  the  purchase-money. 

*  8e9  Guru-gobinda  Choudhuri  versus  Han-madhub  JSoy  (anU,  276.) 
t  See  ant€,  pp.  2  (ngte,)  1001, 1043  (aote,)  W8  (uole,)  W9. 
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fthemoney  went  to  the  benefit  of  the  joint  family,  plaintiff  in 
er  to  preserve  his  right  to  dispute  the  sale  should  have  refused 
ticipation  in  these  benefits,  and  made  the  purchasers  aware  that 
reserved  his  rights,  and  would  have  none  of  their  money.  It  is 
ir  that  after  the  execution  of  the  deed  of  conveyance  by  Issur, 
never  did  this,  but  being  in  daily  communication  with  the  pur- 
sers he  stood  by  while  the  money  went  to  his  family. 

t  is  admitted  that  plaintiff's  family  was  living  in  commensality 
h  Issur,  who  defrayed  the  joint  charges,  therefore  the  money  which 
it  to  Issur  prima  facie  may  be  considered  to  have  gone  to  the  bene- 
of  the  family.  Next,  (as  very  justly  remarked  by  Mr.  Justice 
mbhoo-nauth  Pundit,)  plaintiff,  a  member  of  that  family,  has  not  at- 
ipted  to  show  what  became  of  the  money,  or  that  Issur  appro- 
ated  it  to  his  own  individual  use. 

Dn  the  whole  then,  we  think,  that  the  probabilities  and  presump- 
ns  are  very  strongly  in  favour  of  the  belief,  that  in  fact  the  money 
i  used  for  the  benefit  of  the  family,  and  we  consider,  that  plaintiff 
^ing  stood  by,  while  it  was  so  used,  cannot  now  contest  the  sale. 

The  decision  in  fact  amounts  to  this :  that  when  a  man  associates 
iself  with  another  as  joint  family,  ceste-que  trmt  and  trustee,  prin« 
al  and  agent,  or  in  any  other  way,  and  intrusts  to  that  other, 
)  management  of  his  affairs,  then,  if  in  dealing  with  others,  that 
.nager  exceeds  his  powers,  still  the  client  cannot,  remaining  passive, 
nd  upon  his  rights,  while  he  benefits  by  the  transaction,  but  must 
iving  notice)  so  far  and  as  soon  as  he  reasonably  may  actively  in- 
fere  to  wash  his  hands  of  the  transactions,  and  refuse  the  benefit 
dch  would  accrue  to  him. 

Mr.  Justice  Sumbhoo-nath  Panrfi/.— Plaintiff  as  proprietor  of  two 
nas  ten  gundas  of  joint  property  belonging  to  him,  others  and 
mr-chunder  Biswas,  since  deceased,  sued  for  possession  of  his  share 
the  joint  property  conveyed  by  the  aforesaid  Issur-chunder  to  Messrs. 
ill  and  White. 

The  deeds  by  him  in  favor  of  these  two  gentlemen  are  executed  as 
for  his  property  alone,  but  Mr.  White  admits,  that  he  knew  that 
sides  Issur,  others,  and  the  plaintiff,  who  was  in  the  service  of  the 
int  Indigo  concern  for  several  years,  and  afterwards  for  several  years 
jder  Mr,  White,  himself,  had  interest  in  the  property. 
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We  further  think  it  proper  to  examine  whether,  cren  if  the  deeds  be 
found  to  have  been  executed  by  Issur-chunder  Biswas  against  the  letter 
of  any  expressed  authority  enjoyed  by  him,  the  proceeds  of  this  bargain 
were  applied  to  the  reduction  of  a  joint  debt,  and  that  too,  with  the 
knowledge  and  consent  of  the  plaintiff  and  others^  and  to  take  in  to  oon« 
sideration  whether  with  reference  to  his  conduct,  plaintiff  is  entitled  to 
any  equitable  consideration.  We  find  that  although  in  the  agreement, 
executed  by  Issur  in  favor  of  his  co-parceners,  there  is  a  provision  to 
the  effect,  that  if  he  makes  any  alienation  or  permanent  settlement  it 
will  be  null  and  void,  yet  in  the  deed  executed  in  his  favor  by  way  of 
authority,  no  such  provision  is  found.  In  this  deed  the  co-sharers 
after  reciting  that  *^  during  your  (  Issur's  )  life-time,  none  of  us  will 
sell,  or  give  in  gift,  or  create  a  dur-putnee  of,  or  give  a  farm  o^  our 
•hares''  state  to  the  address  of  Issur  ^'  that  you  are  not  authorized  by 
any  way  to  alienate  or  injure  our  shares,  if  you  do,  you  will  be  held 
responsible.''  From  this  difference  in  the  two  deeds,  it  is  dear  that  any 
one  reading  only  the  power  given  to  Issur  and  taking  into  consider- 
ation out  of  it  the  words  quoted  above,  might  very  easily  be  led  to 
suppose  that  as  in  favor  of  an  innocent  purchaser,  Issur  had  full  power 
to  execute  deeds  like  those  in  dispute. 

We  are  justified  from  all  this  as  well  as  from  the  conduct  of  the 
plaintiff  and  other  co-sharers,  from  which  we  have  already  inferred 
consent  and  ratification,  to  infer  upon  fair  and  sure  grounds,  that  a 
large  portion  of  the  consideration  money,  received  from  Mr.  Hill,  was 
used  towards  the  payment  of  the  joint  debts. 

On  all  these  grounds  wc  think  it  proper  to  decree  the  Appeals  and  dis- 
miss the  plaint.     The  16th  of  May  1863.  H.  C.  D.  Vol.  II,  p.  567. 


MISCELLANEOUS. 

Ahollya   Bai   Debea    (defendant)    Appellant   versus  Luckee-monee 
Debea    (plaintiff)  Respondent. 

A  Hindoo  widow,  who  for  no  improper  purpose,  leaves  her  husband's 
family,  does  not  thereby  forfeit  her  right  to  maintenace. —  Abstract  of 
the  above  case,  decided  on  the  25th  of  June  1866.  Vide  Weekly  Re- 
porter, vol.  VI,  p.  37. 
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The  Uth  of  September  1866.'!' 
^ukkhina    Dossee    (one  of  the  defendants)  Appellant  vereus  Rash- 

Beharee  Mojoonder  and  others  (plaintiffs)  Respondents, 
he  special  appellant  contends  that  the  lower  Courts  have  wrongly 
ided  against  her,  that  Ram-ruttun  did  not  leave  a  son^  and  that 
u9-monee,  the  daughter  of  Ram-ruttun,  succeeded  to^  and  held  as 
',  the  property  of  her  father,  without  taking  steps  to  procure  the 
ndance  of  her  witness  Bhugwan,  and  without  allowing  his  pleader 
xamine  Ram-chunder  Bagish,  the  priest  of  both  the  parties.  It  is 
her  pleaded  that  the  lower  Appellate  Court  should  have  allowed 
special  appellant  to  retain  the  property  for  the  adopted  son,  whom 
is  authorized  to  adopt,  and  who  on  being  adopted  would  be  entitled 
iQCceed  as  a  nearer  heir  than  the  plaintiff. 

!he  adopted  son,  if  he  had  been  in  existence  at  the  time  of  the  death 
lam-ruttun,  or  of  his  widow,  or  of  his  daughter,  would  have  been 
nearer  heir  to  the  deceased  Ram-ruttun  than  the  plaintiff;  bnt  the 
idoo  law  does  not  appear  to  us  to  require  that  inheritance  can  be 
it  taspended  either  because  the  special  appellant  had  been  left  preg- 
i%  by  her  husband  till  she  brings  forth,  or  kept  suspended  till  the  de- 
dant  may  adopt  or  lose  her  right  to  adopt  by  non-exercise  of  the 
lit  for  more  than  12  years,  because  she  may,  as  is  urged  here,  have 
;ained  a  power  to  adopt. 

[n  some  cases  of  pregnancy,  the   inheritance  remains  suspended,  but 

i  in  a  case  like  this,  even  if  the  appellant  bad  been  left  pregnant  by 

•  husband. — Abstract  of  the   above  case.    Vide  Weekly    Reporter, 

1.V1,  p.  221. 

The  28th  of  June  1866 

Sopaul-chunder     Manna   (plaintiff)    Appellant    versus  Gour-monee 

Dossee  and  others  (defendants)   Respondents. 

The  very  strongest  and  most  reliable  evidence  is  required  in  the  case 
a  elaim  to  a  share  in  an  estate  larger  than  the  Hindoo  law  allows. 

In  the  absence  of  proof  of  collusion  between  the  purchaser  and  the 
freeholders  the  decree  is  binding  against  the  heir  in  expectancy  of 
e  judgment-debtor. 

I  Not«  by  the  court-"  This  is  not  iatonded  to  distorb  any  doclaion  holding  the  neceseity 
%  fiupention  in  Bengal  daring  the  pregnancy  of  the  deceased*!  sister*'  (See  anUg 
S,  7,  234,  260, 
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The  fact  of  a  reversioner  l>eing  an  attesting  witness  to  a  conveyance 
by  a  Hindoo  widow^  is  an  acquiescence  on  his  part,  which  precludes  him 
from  impeaching  the  sale  on  the  ground  of  waste. 

A  decree  against  a  Hindoo  widow  for  a  loan  to  pay  Government 
revenue  is  binding  on  the  reversioner.  The  28th — Abstract  of  the  above 
case.  Vide   Weekly  Reporter,  Vol.  vi  p.  52. 

Hara-dhun  Naugh  (plaintiff)    Appellant  versus   Issur-chunder  Bosc 
(defendant)  Respondent. 

The  claim  of  the  plaintiff  is  for  setting  aside  the  deed  of  sale,  as  well 
as  for  recovery  of  possession,  and  so  far  as  this  last  relief  is  concerned, 
the  special  appellant  has  undoubtedly  no  right  to  dispossess  the 
widow,  or  the  purchaser  holding  under  her,  daring  the  life-time  of  the 
said  widow. 

But  as  far  as  the  right  of  the  Apellant  is  confined  to  his  obtaining  a 
declaration  that  the  sale  is  invalid  against  him,  on  his  establishing  that 
the  sale  was  made  without  the  necessity  recognized  by  the  Hindoo  law, 
we  think  (vide  page  165  of  the  Special  number  of  Sudderland's  Weekly 
Reporter)  that  the  plaintiff,  special  appellant,  is  entitled  to  aoe  for, 
only  that  special  relief . — Abstract  of  the  above  case  decided  on  the  11th 
of  September  18G6.  Fide  Weekly  Reporter,  Vol.  VI,  p.  222, 

Kisto-moyee  Dossee  and  others  (defendants)  Appellants  versus  Prosnnno- 
Narain  Choudhoory  and  others  (plaintiflGs)  Respondents. 

Where  only  the  rights  and  interest  of  the  widow  in  the  property 
left  by  her  husband  were  sold  in  execution  of  a- decree  against  her,  on 
account  of  a  debt  contracted  by  her,  and  neither  the  decree  or  the 
sale  proceedings  declared  the  property  itself  liable  for  the  debt, — 
Held  that  the  purchase  conveyed  an  interest  in  the  estate  only  during 
the  widow's  life-time.— Abstract  of  above  case,  decided  on  the  14th  of 
December  \S66,—  VMe  Weekly  Reporter,  vol.  vi,p.  303. 


Finis, 
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Page.  r^ 

Abdication,    (see  extinction  of  worldly  affairs)  ..  9,10,78,109,123 

A.BSENSE    ¥0R  MORE  THAN  TWELVE  YEARS,  cffcct  of  10,12,13 

Absent   person  unheard  of— 

the  period  for  which  he  must  be  waited  for,  and 
after  which  he  mast  be  treated  as  dead,  and  his 
property  inherited      ..  ...  10,12,13 

Abstract,  of  the  law  of  inheritance  &c.    as  current  in 

the  North  Western  and  Southern   schools. .  . .   1039  et  seque. 

AcHARA  (see  custom  or  usage) 

^CHARA-KANDA  or  Adhtaya         ./        ..  *.         ••     1  preface. 

Acquisition, 

made  by  the  use  of  the  joint  stock,  or  with  the 
funds  or  corporal  assistance  or  with  both  of  another 
parcener  or  parceners^  how  to  be  shared,  (  see  ac- 
quirer )    192,465,469,478,521,570 

of  property  acquired  by  the  aid  or  funds  of  the  joint 
family  must  be  shared,  though  it  be  recorded  in  the 
name  of  one  member       511,512,514,515,516,521 

made  without  the  use  of  the  joint  stock  or  labour, 
or  another's  labour  or  funds,  to  be  taken  by  the 
acquirer  alone,  though  messing  jointly  with 
others(see  partition)  503,505,508,509,510,511,517,518.520,521,524 

made  by  several  co-parceners  by  contributing  means 

or  labour  or  both,  how  to  be  shared       ...469,471,472,474,476,478 

made  through  valour  or  science  with  the  aid  of  the 
members  of  the  family,  or  any  parcener  or  parceners, 
to  be  shared  between  them,  but  that  made  without 
such  aid,  to  be  shared  only  with  the  brothers  more 
or  equally  learned . .         , 500,501 ,502,505 

by  way  of  recovery  of  the  usurped  ancestral  property, 
without  the  use  of  the  joint  stock  or  aid,  is  not  to  be 
shared  with  co-parceners,  though  land  so  acquired 
should  be  shared  with  them,  the  recoverer  taking  a 
fourth  part  over  and  above  his  share       .  •         . .  429,473,500,506 

liable  to  partition,  and  exempt  from  partition  . .  500 — 503  et  seque. 

made  by  a  b  rother  who  went  abroad  to  study  science 
or  acquire  wealth  leaving  his  family  to  be  support- 
ed by  his  brother/  should  be  shared  by  the  latter..,     .^  469,509 


t     ii.     ] 

page. 

Acquirer, 

takes  two  shares  of  the  acquisition  made  by  the  use  of 

joint  stock  or  corporal  aid  of  the   other  parcener 

or  parceners,  otherwise  the  whole  . .  ...     468,470» 1 92,450 

takes  over  and  above  his  share  one  fourth  of  the  land 

recovered  by  him  without  the  use  of  the  joint  stock  or 

aid         439,473,503 

Addicted   to  vice,   or  expelled    from  society,  excluded 

from  inheritance         . .  . .  . .  ..•         . .  997,1009 

Adopted  daughters,  are  also  of  different  kinds. .  ...  749  et  geqite. 

Adopted  sons, 

different  descriptions   of   (  See  substitates  for  the 

otira^a  or  legitimately  begotten  son). .  ..         ...  74^  et  seque. 

Adopted  son, 

what  kind  or    kinds   of,  allowed    in  the   present 

age        747,748  (note,)  153 

in  the  dattaka  form  allowed  and  used  in  Bengal         ...  753^747,917 

necessary  for  every  person  of  any  sex  and  in  any  of 
the  four  conditions  of  life  {grihi  &c.)  who  is  destitute 
of  a  son,  son's  son,  and  son's  grandson  in  the  male 
line,  capable  of  performing  the  duties  of  a  son,  (See 
adoption)        738—748,754,755 

can  be  received  by  whom  and  under  what  circum- 
stances (See  adoption) . .  . .  754 — 821 

cannot  be  received  by  whom  or  under  what  circum- 
stances (See  adoption) . .  . .  .         754, — 821 

can  be  given  by  whom  and  under  what  circumstances 

(See  adoption) 821 — 825 

must  be  of  the  same  caste,  not  the  only  or  the  eldest 
son  of  his  father,  not  a  prohibited  relation,  not  also 
disqualified  for  adoption  by  age  &c.  (See  p.  V.)  828,829,84£ 

a  prohibited   relation  is   not,     however,   in-eligible 

among  the  «Aii((/ra^     ..  ..  ..  ..  ...         ..        833 

in  the  form  of  dwyimushyiyana  (son  of  two  fathers,) 

defined...         ..  ..  ..  ..  ...         ..  ..        846 

in  the  form  of  Nitya  Dwyammhyayana  (  complete- 
ly son  of  two  fathers)  and  in  that  of  Anitya  Dwyi- 
mushyiyana (  incompletely  son  of  two  fathers  )  de« 
fined .—        847,848 

his  merit  and  demerit  in  preference    to :  the.  nature  of 

gift,  acceptance,  relation,  age,  form,  oeiiemomea  Ice.  • .       880--88S 
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LDOPrED  8on   (Continued^) 

in  the  absolute  dattaka  form^  ceasing  to  belong  to  his 

natural  family ^  becomes  a  member  of  the  family  of  his 

adopter,  represents  his  legitimately  begotten  son,  and 

the  duties  and  rights  of  such  son  devolve  on,  and  vest 

in,  him  (See  effects  of  adoption,)  887,888,917  et  seq.  92 1,925,967,9  ir 

his  cousanguiuous  relation  with     the  natural  family 

still  subsisting,  he  cannot  m^^ry    in  that  family 888 

if  iu  the  Dtoyimushyiyana  form,  becomes  a  member 
of  the  adopter's  family  coutinuing  at  the  same  time 
to  belong  to  the  family  of  his  natural  father,  and  his 
relation  with  the  family  of  his  natural  mother  also  fully 
subsists  notwithstanding  the  creation  of  the  relation 
With  the  adoptive  mother  and  her  family   ..  889,899^ 

if  in  the  Anit^a  Dioyimushydyana  form,  his  offspring 

belong  to  the  race  of  the  natural  father  alone        . .      . .     8i8,890 

if  in  the  absolute  dattaka  form,  bears  the  sapinda  or 
other  relation  with  the  relations  of  his  adoptive  father 
and  mother ...     .*     890,898 

if  in  the  Dwyatnushy&yanaforca^  bears  such  i  elation 
with  the  family  of  his  adoptive  parents  as  well  as 
with  those  of  the  natural  parents      .  . .  889 

bis  sapinda  relation,  extends  to  how  many  degrees, 
with  the  members  of  particular  families  in  particular 
cases         892,893 

Us  impurity  on  the  birth  and  death  of  the  members 
of  the  family  of  his  adoptive  father  (in  the  case  of 
his  being  absolute  dattak  a)  and  of  those  of  the  families 
of  his  natural  and  adoptive  fathers  (  in  the  case  of 
his  being  a  Dwyimushydyana,  and  Shr&ddha  &c. 
performable  by  him      S9^—%^et8eque. 

his  initiatory  ceremonies  to  be  performed  by  the  adopter  876  et  segue  • 

the  non-performaace  of  any  of  the  unessential  cere- 

monies  does  not  render  his  adoption  invalid        761',872  et  segue. 

entitled  to  inherit  from  his  adoptive  father  and  mother, 

and  not  from  his  natural  parents  905,915,921,922,924,925 

made  after  his  adoptive  fat  her^s  death,   has   all  the 

rights  of  a  posthumous  son 907,9S5  et  segue. 

may  lawfully  bind  himself  not  to  take  possession  of  the 
estate  until  after   the  adoptive    mother's   death  and 

forfeit  it  on  breach  of  the  condition ,916 

his  to-be  adoptive  mother  can  hold  her  late  husband's 
estate   like  a  pregnant  widow  for  the  behoof  of  her 
to-be  adopted  son,  and  since  his  adoption    until  his 
1    attaiaijig  majority,  m  his  mother  and  guardian     . .    907,912,9^3 
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Adopted  son  {Continued^ 

even  before  his  adoptioiii  a  sale  or  other  disposition 
of  his  to-be  father^s  estate  will  not  be  valid,  unless 
made  under  eircumstances  of  inevitable  necessity^ 
or  in  a  calamity  aflTecting  the  whole  family  or  for  the 

good  of  the  adopted 907,924,935,939,943 

his  to-be  adoptive  mother,  if  authorised  by  her  hus- 
band, may  exercise  any  power  over  the  property  left 
by  him,  even  though  she  had  permission  to  adopt  ..  908,924,943 
is  not  precluded  from  questioning  acts  done  by  his 
adoptive  mother  where  she  is  not  authorised  as  above  . .  908,943 
is  liable  for  the  debts  contracted  by  his  adoptive 
mother  under  a   necessity  or  in  a  calamity  affecting 

'        the  family  or  for  his  benefit • .  • .      908,942,943 

is  entitled  to  inherit  from  the  adoptive  grandfather 
also,  provided  the  adoption  was  made  with  his  assent 
or  without  his  opposition        . .         • .-         . .         ..911 ,94l',848 

entitled  to  be  invested  with  the  empire  provided 
there  be  no  legitimately  begotten  son  subsequently 
born,  otherwise  only  to  his  share  therein     . .         . .      •  .1     . .  913 

takes  one-third  in  partition  with  the  adopter's  legi- 
timately begotten  son  born  after  his  adoption,  and 
each   of  such   sons  takes  double  the  quantity  of  his 

share 909,910,9 1 7,923 

entitled  to  inherit  from  the  collaterals  of  the  same 
race,  but  not  from  a  relation  of  a  different 
race.  ...  952  et  seq.   958,961,964,967,970. 

of  a  sister,  takes  a  seventh,  as  co-heir  with  three  sons 

of  another  sister.  (But  See  pp.  952 — 958  et  seque.) 9l7 

of  a  brother,  receives  half  the  share  of  another  ne- 
phew   ..  .••         ..  ..  ••»         •         1011 

his  relations  of  a   different   race  as  well  as  those    of 

the  same  race,  do,  however,  inherit  from  him         971,973 

•)  if  the  son  of  a  diceased  son,  gets  in  partition  with  his 
uncle,  the  portion  of  an  adopted  son,  and  the  whole  in 
default  of  him  ..  ..  ..  ..  ......     ...974 

his  legitimately  begotten  son  is  entitled  to  an  equal 
share  with  such  son  of  his  grandfather  by  adoption, 
in  default  of  such  uncle  he  is  entitled  to  the  whole 
property  ..  ..  •••         .-      97t 

his  great  grandson  also  has  the  same  right.  •         975 

his  heirs  succeed  coUater^ly  has  well  as  lineally    . .      . .    975,977 

of  a  Sdudra,  inherits  in  equal  shares  with  legitimately 
begotten  son  during  the  adopter's  life  time,  but  gets 
ha&  of  that  son's  share  after  the  adopter's  death.  • .      .  •     •••  919 
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Adopted  son  {C(mttnued,) 

if  in  the  Dtoydmushyiyana  fornix  his  succession  how 
to  be     regulated  979 

in  the  Dwyamushy&yana  form,   succeeds   if  adopted 

before  the  birth  of  a  legitimate  sou  ...  980 

if  in  ^the  Nitya    Dwy&mushy&yana  form^   his  heirs 

succeed  to  the  adopter's  property     . .  981 

if  in  the  Anitya  Dwy&mushy&yana  from,  his  children 

have  DO  pretentions  to  the  estate  of  the  adopter     781 

whether  in  the  absolute  or  Dwyhmushydyana  form,  if 
made  by  a  person  blind,  lame  or  otherwise  exclud- 
ed from  inheritance,  inherits  his  adopter's  property,  if 
any,  and  is  entitled  only  to  maintenance  from  the 
adoptive  grandfather's  estate,  and  has  no  right  also  to 
the  estate  of  his  collaterals 981,982 

cannot  be  disinherited  after  being  adopted  by  the 
adopter  as  a  fit  person  by  the  performance  of  the 
prescribed  rites         ..  ....    983,985 

cannot  be  invalidated  or  set  aside  though  he  was 

the  only  or  eldest  son  of  his  natural  father 983,985 

may  resign  his  heritable  right  to  the  adopter's  estate, 
but  cannot  free  himself  from  his  connection  and 
duties  as  adopted  son  .  •  •••         • .  .•••#••  984,986 

death  of — in  the  life  time  of  the  adoptive  mother, 

does  not  change  the  line  of  dissent . .         — •        1017 

Adoptiobt, 

how  to  be  proved  beyond  doubt        ... .  •  987 

order  for— cannot,  and  would  not,    be  made  by  the 

Court  of  justice  988 

laws   of^according  to  the  Mithili,  Benares,  Mar- 

hatta  and  Drdvira  schools     ...         . .         . .  . «      . .  1041 

of  a  subsediary  daughter  as  a  substitute  for  the 
legitimately  begotten  (  ourasa  )  daughter,  is  also 
provided  by  law  . .    74.9  et  segue. 

of  the  different  kinds  of  sons ...    744  et  segue. 

what  kind  or  kinds  allowed  at  the  present  age  747,  748(notes,)153 

in  the  dattaka  form  allowed  and  used  in  Bengal.     ...        747,  153 

a  positive  or  necessary   act,  not  an  optional  one,  on 

the  part  of  the  adopter       ...         »•     . .  738,  739  et  segue, 

motives  to    ••«  738  et  segue,  144(note.) 
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Adoption  (Continued,) 

should  and  can  be  made  by  any  person  of  any  sex  or 
in  any  of  the  four  conditions  of  life  [grihi  fcc.)  who 
is  destitute  of  a  son,  son's  son  and  son's  grandson 
(in  the  male  line)  capable  of  performing  the  duties 
of  a  son 786,  787,  788,748,  744,  754,  755,757 

should  bs   made   even   thouo^h  there  be  a  brother's 

son  or  a  near  relation  to  perform  the  obsequies    740,741,743,758 

can  be  made  by  a  wife  or  widow  on  the  death  of  her 
husband's  legitimately  begotten  or  adopted  son,  pro- 
vided she  had  authority  from  him  to  that  effect  761,796,784,799,967 

can  and  should  be  made  not  only  by  a  married 
man  with  or  without  a  wife,  but  also  by  a  bachelor,  as 
well  as  by  impotent  and  the  rest,  though  incapable  of 
inheriting,  as  also  by  a  man  who  is  not  a  householder     ...    754,755 

must  not,,  however,  be  made .  by  a  man  afflicted 
with  leprosy  or  other  sinful  disease  before  he  has 
performed  the  expiatory  penance ••     ••      757,780 

can  be  made  by  a  man  though  possessed  of  a  son, 
son's  son  or  son's  grandson  (in  the  male  line)  incap- 
able of  performing  the  duties  of  a  son  • «         « .   75S 

cannot  be  made  if  a  son  already  adopted  is  alive  and 

free  from  any  defect  • .  •  •         .  •         •  •         •••     759,767,802 

can  not  be  made  by  a  woman  while  there  exists  a  son 

of  her  husband  by  another  wife.  737,748,799 

cannot  be  made  b^  a  woman,  except  under  authority 

from  her  husband,  who  can  permit  her  to  adopt  when 

himself  is  unable  so  to  do     .  •         •••743,762,776,781,811  ei  seq. 

verbal  authority  for — valid  like  a  written  one       . .      781,769,777 

agreement  purporting   gift  or  acceptance  of  a   son 

in— is  not  also  necessary  to  be  in  writing  . .  ...     781,76iS,777 

cannot  be  made  by  a  woman  under  an  illegal  authority, 

or  by  putting  forced  construction  thereto       762,766,799,811,812 

can  be  made  at  any  time  when  a  fit  boy  may  be  had, 
there  being  no  limitation  to  adoption*  it  should  not, 
however,  be  delayed  till  the  death  of  the  last  male 
member  of  the  husband's  family  768,781,784,811  et  »eq.  92 

a  suit  to  set  aside — of  a  second  adopted  son  must 
be  instituted  within  12  years  from  the  cause  of 
action  993 

may  be  made  even  by  an  infant  wife  under  authority 

from,  and  as  substitute  for,  her  husband       ...  769,770,e/  #eg.  778 

as  a  religious  actj  may  be  made  by   a   minor  after  a 

certain  age 770  et  segue.  797,798 
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Adoption  {Coniinued,) 

simultanioasly  made  of  two  or  more  sons  by  differ- 
ent wivesjor  widovrs,  customary  and  lawful^  but  if  made 
oneafter  anotlier,then  only  thefirstis  vaild  759,767,778,781,784,802 
more  than  one  made  at  the  same  time   by  one  wife, 

does  not  hold,  the  one  made  secondly,  invalid  778 

made  for  the  second  time,  after  the  death  of  the  son 

first  adopted,  valid        761,967 

not  made  by  a  widow,  even  when  a  fit  boy  was  avail- 
able, renders  her  guilty  of  discontinning  the  presenta- 
tion of  the  oblations  &c«  and  making  the  lineage 
extinct  768,769 

a  son  can  be  given  in— by  the  father  of  several  sons 
of  his  own  authority,  and  by  the  mother  with  the 
assent  of  her  husbands  to  a  person  of  the  same  caste, 
destitute  of  son,  son's  son  and  8on'9  grandson  (  in 
the  male  line)  and  not  a  prohibited  reUtion  821,831,832^842 

a  son  can  be  given  in — by  the  mother  without 
her  husband's  consent,  when  the  father  is  dead  or 
have  emigrated  524,825 

the  gift  of  a  son  in — by  one  who  has  two  sons,  or  a 
son  and  another  son's  son,  is  valid  though  not  pro- 
per,— the  adoption  of  such  son  is  seen  in  practice, 
and  not  declared  invalid  by  the  dispensers  of  jus- 
tice.      .«•  •••  •••  •••  •••  •••  •••      ..•     04vO,o2<^ 

of  an  only  or  eldest  son  should  not  be  made,  but 

when  made  is  not  invalid,  though  improper 829,983,989 

of  an  only  son  (in  the  DwyAmushyiyana  form)  proper 

as  well  as  valid  ..  846,852 

cannot  be  made  of  a  boy  with  whose  (natural)  mo- 
ther or  father  the  adopting  father  or  mother  was 
prohibited  to  contract  a  marriage  or  to  have  carnal 
knowledge  of 831,832,842 

of  a  brother,  paternal  or  maternal  uncle,  a  daughter's 

or  sister's  son  is  prohibited  ..  832,842 

of  a  sister's  or  daughter's  son  is,  however,  allowed 

among  the  ShAdraa ^  832. 

of  the  i^arest  kinsman  preferable  to  the  nearer,  of  the 
nearer  to  the  near,  of  the  near,  to  the  distant,  and  of 
the  distant  to  a  stranger.  The  acceptance  of  a  boy  in 
adoption  while  one  preferable  is  available,  does  not, 
however,  render  the  adoption  invalid...      834,835,836,837,838,840 
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Adoption   {Continued,) 

in  the  Aniiya  (incomplete)  Dwydmtuhyayana  form 
bears  connection  with  the  adopter  to  the  end  of  the 
life  of  the  son  adopted  and  does  not  extend  it  to  his 
children        •••         ••  •••         ...         ••  848 

of  a  whole  brother's  son  may  be  made  in  the  Dtoya- 

mushyayana  form  by  two  or  more  nncles         851 

proper  age  for         820,856,857,858(note8,)862 

of  a  boy  of  the  Brihmana^  Kshatriya^  or  Voishya  tribe^ 
must  not  be  made  after  his  investiture  with  the  sacred 
thread  {upa-nayana,  )  and  of  the  Sbudra  tribe  af- 
ter his  marriage  ..  ..         ..  863 

of  a  boy  may  be  made  before  the  secondary  season 
of  his  upa-nayana,  if  he  was  not  initiated  with  that 
ceremony   in  its  primary  season       ..  ..  861 

form  of.  •  ...866  e/ «e;.  9S0 

essentials  of Vll  et  teque. 

eflTects  of  .-  ..  ..  ...   ^Vl  et  seque. 

made  without  the  performance  of  the  religious  rites 
ordained  for  the  purpose,  does  not  entitle  the  adopted 
to  inherit  the  adopter's  property,  but  only  to  receive 

maintenance    ..  ..         ..  ...     .,     764,982 

the   non-performance  of  any  of  the      unessential 

ceremonies  of — does  not  render  it  invalid   . .  •  •     764,872,920 

made  of  a  boy  from  a  different  caste,  invalid,  and 
the  boy  so  adopted  has  no  pretentions  to  the  adopt- 
er's property 821  e/ «tfy»e.  828 

indefeasible 983—987 

suit  to  set  aside — of  a  second  son  must   be   brought 

within  12  years  from  the  cause  of  action     999 

Adulte  ry, 

a  criminal  offence,  not  a  civil  one,  whence  an  action 
brought  by  the  husband  of  the  adnltress  is  cognizi- 
ble  if  it  is  for  punishment  of  the  adulterer,  and  not  for 

damages         ...    Q79et9eque. 

not  given  up,  and  expiated  by  penance,  at  the   time, 
causes  forfeiture  of  the  right  to   inheritance  as  well 
as  maintenance           ...          28,32,37,375,390,730,1015,1016,1025 
does  not,  however,  cause  a  woman  to  forfeit  her  pecu- 
liar property     ,.^>     _    730 

Adulterous  woman, 

forfeits  her  right  to  maintenance  as  well  as  to  inheri- 

^^«5^  •• 28,32,37,37,375,390,730,1015,1019,1025 
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Adulterous  woman  {continued^) 

previously  committing  adultery,  which  remained 
unexpiated  by  penance,  forfeits  also  her  right  to 
inheritance  and  maintenance,  but  she  who  ceased  to 
be  adulterous  and  co-habited  with  her  husband^  or 
expiated  or  was  about  to  expiate  the  sin  by  penance 
before  the  time  of  succession,  does  not  forfeit  her 
ri^ht,  as  well  as  she  who  became  adulterous  after 
inheriting  property  or  obtaining  maintenance,  unless 
the  crime  were  such,  as  to  cause  degradation  by  loss 
of  caste  ...         •••         ••         1016 

Adverse  possession.  See  possession. 

Age  for  adoption.  See  adoption. 

Ages  OF  THE  WORLD.  8  pref.  999(note.) 

ALIENATION,   (scc  gift,  salc,  proprietor,  and  power. ) 

by  a  female  of  the  property  inherited  by  her,  or 
received  for  maintenance.  See  widow,  daughter, 
mother  and  grandmother. 

of  deposits  for  delivery  or  use,  bailments,  pledges, 
things  borrowed  for  use,  and,  without  a  legal  cause,  of 
joint  property  exceeding  the  donor's  share,  and  of 
S/r{-{^/ia»  without  distress,  invalid,    ..  .«  613 

by  the  owner  of  his  property  by  will  &c.,  valid, 
even  to  a  stranger  without  the  consent  of  the  next 
legal  heirs, 552,  553,  554,  et  segue.  563  et  segue. 

by  the  owner,  or  in  his  absence  by  any  person  be- 
longing to  the  family,  for  the  support  of  the  family, 
or  for  the  performance  of  indispensable  duties,  moral, 
as  well   as   valid         ...         ..  ..  6lY 

by  a  woman  of  property  acquired  by  gift,  valid, 
bat  not  of  that  which  is  acquired  by  inheritance 
(see  widow)     ..         ..  ..  ..  ..  ..  ...       632 

by  a  man  of  his  separate   or  sole  estate^   or   of  his 

share  in  the  joint  estate,  always   valid      . .  . .     552  et  segue. 

by  a  man  of  his  co-parcener*s  share  in  the  joint 
estate,  valid,  when  made  in  a  calamity  affecting  the  fa- 
mily, or  for  its  maintenance^  or  for  the  performance 
of  any  indispensable  duty,  if  the  co-parcener's  consent 
could  not  be  obtained  for  a  proper  cause 597et  segue. 

of  the  undivided  and  divided  property,  according  to 
the  law  as  current  in  the  North-western  and  Southern 
schools ...  1044? 

of  the  entire  property  to  a  married  daughter,  legal, 
even  though  a  wife  and  maiden  daughter  are  in  exis- 
tence „         ..         ..  ..       57X 

ii 
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Alienation  {contintAed,) 

of  the  whole  estate,  valid^  though  there  is  a  sister  and 

sister^s  son.     .•         .•         ..  ..         ..         .,  ..        572 

by  a  widow  of  her  husband^s  acquired  property  with 

his  recorded  consent,  valid    . .  . .  . .        574 

Allotment  of  a  share, 

to  a  co-parcener  appearing  after  partition  ...  ..   546 

to  a  sonless  wife,  to  the  mother  and  paternal  grand- 
mother, under  what  circumstances^  and  for  what  pur- 
poses 424,427,480,491,484 

Ancestral  property,  defined  and  distinguished  from  self- 
acquired  property 429,430,43 1 ,432 

Anchoret.  See  yati  or  jaii. 

Anitya  Dwamushyayana   (incompletely   son  of  two  fa- 
thers.) ..  ..  •••  •••         •••         ••  ..  ..      847 

Apostate.  See  outcast. 

Arsha,  one  of  the  eight  forms  of  marriage 648 — 650 

Ascertainment  of  partition,  how  to   be  made... 540 —545  et  sefue.  582 
Ascetic  See  yati  or  jati. 

Associate  in  holiness,  succeeds  in  default  of  a  preceptor, 

virtuous  pupil  and  spiritual  brother. .  . .  . .  . .       312 

AsuRA,  one  of  the  eight  forms     of    marriage 648 — 650 

B. 

Barren  daughter,  not  entitled  to  inherit   her    father^s 

property,but  her  mother'^  stri^dhan  only,  169,176,179,710,715,718 
Bastard.   See  illegitimate  issue. 

Benares  school   and  the  law  books  preferably  respected 

there.   ••  ...         ...         ..  ...         ...         ..        12,13  pref. 

Bengal  schooL,  and  the  law  books  preferably  respected 

there 12— ISpref. 

Betrothment,  constitutes  marriage,  which  is  not  irrevo* 
cable  without  the  performance  of  the  fixed  cere- 
monies.«  ..  ..  ..  ..  ..       615 

Bigamy,  prohibited,  unless  it  were  for  any  of  the  recog- 
nised or  allowable  causes         ..         . .  . .         . .    672  et  sequt- 

Birth, 

two  fold,  conception  and  actual  production  .  •         . .  , .      252 

of  a  preferable  heir,  if  conceived  at  the  time  when  the 

succession  opened,  must  be  awaited 3^7^239,260 

Blind  from  birth,  excluded  from  inheritance 997 
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B0IRAGHI8, 

not  being  considered  pure  ascetics  [yatis,)  their  suc- 
cession is  regulated  by  custom ...        3S3,  327,  S30 

Books, 

on  the  lav  of  inheritance       . .         12 — 17  pref. 

preferably  used  in  each   of  the  schools  of  law  and 

philosophy        ..        ••           .          .••  13 — 18  pref. 

on  the  law  of  adoption         .  •           19  pref. 

BrahmX,  Self-existent      ..•        ..  1 — 3  pref. 

Brahma,  the  best  form  of  marriage  now  prevalent  among 

the  Hindoo  gentry     . .  . .  . .  648 

Brahmana,  the  first  and  sacerdotal  caste,  his  profession  &c.        1032, 1035 
his  property  not  escheatable 309 

Brahmanas, 

learned  in  the  vedaa^  endowed  with  other  qualities, 
and  inhabiting  the  same  village  inherit  in  default 
of  men  who  are  discended  from  the  same  patriarch ; 
in  default  of  which  Brahmanas  of  the  same  village, 
a  like  Brahmana  of  another  village,  in  his  default, 
a  common  Brahmana  of  the  same  village,  in  his 
default,  such  Brdhnana  of  another  village^  succeeds  303,310 

Brahma-char^.  See  student  in  theology. 

his  state  or  condition  in  life..  654  (note.) 

Brother, 

inherits  in  default  of  the  mother      •••        . .         . .  203 

of  the   half  blood,  inherits  in  default  of  one  of  the 

whole  blood 203,208 

of  the  whole  blood,  succeeds  simultaneously  with 
a  brother  of  the  half  blood  to  an  undivided  immov- 
able estate       203,1057 

his  own  heir  inherits  on  his  dying  after  being  vested 

with  the  inheritance  . .         . .  ..  . .  204 

if  two  or  more  in  number,  and  all  of  the  whole  or 
half  blood,  but  re-united  and  not  re-  united,  the  re- 
united succeed  to  the  exclusion  of  the   un -reunited  204,  205,  1057 
if  of  the  half  blood   re-united,  and  whole  blood  un- 
reunited,  they  succeed  equally         204,205 

in  all  other  cases,  the  uterine  excludes  the  brother 

of  the  half  blood  204,205 

whether  of  the  whole  or  half  blood,  re-united  or  not 

so,  excludes  a  brother's  son, 805, 206^207 


Brother  {coniinued,) 

gets  a  share  of  the  acquisition  made  bj  his  brother 
by  the  use  of  the  joint  property  or  his  own  funds 
or  personal  aid  or  both  or  by  the  use  of  his  father's 
funds  or  personal  aid  or  both     . .         ...        41'7,450,46S,  et  segue. 

BaoTUBR  or  co-parcener,  left  to  support  the  family  of  one 
gone  abroad  to  study  science  or  acquire  wealth,  should 
share  in  the  acquisition  of  the  latter,  but  he  is  not 
entitled  to  a  share  merely  for  looking  after  the 
family 502,503  (note,)  520 

Brother's  daughter's  son, 

has  no  heritable  right  according  to  the  D&ya-bhdga^ 
but  according  to  the  Ddya-krama-sanqraha  and 
Jagurnath's  Digest 266,267,271,276,10(9,1050 

BrOTHER^S    GRANDSON 

succeeds  in  default  of  a  brother's  son  of  the  .whole  or 

half  blood        ,..         ..  ...  209,210 

hero  also  the  distinction  of  the  whole  and  half  blood, 
and  that  of  the  re-united  and  un-reunited  parceny 
must  be  observed       .  •  . .         .  •         . .         . .  209 

Brother^s  son, 

though  considered  equal  to  the  son,  has  not  an  equal 

claim  with  a  brother  . .  . .  ..,         205,206, 207,741 

inherits  on  failure  of  heirs  as  far  as  bro- 
ther of  the  half  blood,  and  excludes  those  after 
him         207,210,214,215,216,217,219 

of  the  half  blood,  succeeds  aftei>a  brother's  son  of  the 

whole  blood 207,208 

of  the  whole  blood  and  re-united,  succeeds  in  prefer- 
ence to  one  not  re-united       208, 2 1 3 

of  the  half  blood  re-united,  succeeds  equally  with 
an  un-reunited  whole  brother's  son,  and  excludes  a 
half  brother's  son  not  re-united        209,213 

whether   of  the  whole  or  half-blood,  or  by  adoption, 

excludes  a  brother's  grandson  in  general     . .  ..  210,  211,  215 

if  by   adoption,   gets  a  half  of  what  another  nephew 

takes      ..  ..  ..  211 

Brother's  sons  or  grandsons,  whose  fathers  or  grand- 
fathers are  dead,  \xi\iGn\. per  capita  in  conformity  with 
the  rule  regarding  the  relation  of  the  whole  blood 
and  that  of  the  half  blood,  and  the  re-united  and  dis- 
joined parceny. .  , .  . .         . .        809 

Brother's  widow,  entitled  to  maintenance  and  not  to  in- 
heritance         218,182,183 
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Building,  erected  by  a  co-parcener  on  the  ancestral  (un- 
divided) land  with  his  own   funds,   is   not   divisible 
among  the  co«parceners^  who,  however,  are  entitled  to 
a  similar  land  equal  to  their  shares  (see  partition.) 509 

C 

Castes  (of  the  Hindoos )  ..  ...  ..         ..  ..  103^ 

primitive  or  original 1032 

mixed  {Sankara)  in  the  regular  order       . .  1032 

mixed  {Sankara)  in  the  inverse  order           .  . .  . .      1032 
of  the  Sk&dras  of  this  country  with  the  especial  pro- 
fession appropriated  to  each •  •   1035  et  seqme> 

Cause  op  action, 

tor  a  reversioner  arises  on  the  death  of  the  then  pos- 
sessor or  at  the  date  of  waste  actually  made^  or  adverse 
possession  being  taken  of  the  estate  ( see  limit- 
ation )  . .         . .       58(note,)  74,1 12,120,181,122,1052,1053, 

Cause   of  heritable   right,  (see  heritable 

right.) 2»  5, 6,  7,  284,  340,  253,  260,  261 

Ceremonies, 

initiatory  ••         S65  et  seque. 

of  marriage     . .  • .  .  •         . .  647  (note,)  650 

of  adoption,      .•  ..  ••  ...         ..      764^866   et  seque. 

essential  for  adoption  .  .         . .  764,871  e/  seque. 

un-essential  (for  adoption,)  if  not  observed,    do  not 

render  the  adoption  void  and  invalid,  . .        764,872,  et  seque. 

to  be  performed  for  the  adopted       879 

or  rites  to  be  performed  by  the  adopted        ..  896e/  feque* 

not  considered  essential  in  the  adoption  of  a  SMdra 

(but  see  pp.  873,  876)  . .  919 

Charges  on  the  inheritance, 

comprise  payment  of  debts,  the  performance  of  the 
obsequies  &c.  of  the  late  owner,  initiation  of  his  son 
and  daughter,  and  maintenance  of  those  who  must  be 
supported  (to  be  seen  under  separate  heads  )  . .      342^^  9€que. 

Chastity, 

a  requisite  condition  for  women  to  inherit,  and  ^et 
maintenance  (see  adultery)  26— 29,37, 155 (note,)37 1,375,390, 1025 

Chela,  (disciple)  entitled  to  inherit  from  his  gooroo      ..     327  etseque. 
Chura-ka  ran  a,  (tonsure) 

primary  season  for ...       860 
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Civil  death,  the  different  sorts  of  (see  retirement  from 

the  world) 9,10 

Class,  (see  castes.) 

in  marriage  and  adoption  must  be  the  same  . .     656,821,838 

CoLEBRooKE,  H.  T.  (see  opinion)  his  works   and   autho- 
rity       24,26  pref.  568  (note.) 

CoUSINSj 

paternal,  and  of  the  whole  blood  and  half  blood,  in- 
herit successively  in  default  of  the  father's  half  bro- 
iner       ••  •••         ••         ••         ••         ••         •••         ■••       m«71. 

maternal,  succeed  after  the  maternal  uncle 297 

CoGNATAE,  (bandhu)  as   defined  by   Jimita-vahana  Sri- 

krishna  and  Raghu-nandana 297,659  (note,)  682,683 

inherits  from  his  deceased  cognate,  whether  adopted 

or  not..  297,971,970 

does  not  inherit,  if  he  is  so  by  adoption      •••         958,961,964,970 
Co-HEiK.  See  co-parcener. 

COMMENTABIES, 

on  the  Institutes  of  Manu  and  other  legislators     . .  9^11  pref. 

on  the  Ddya-bh&ga      ...          ...         ..  16  pref. 

on  the  MitiksharA      ...           ..          ...         .            ..  13  pref. 

on  the  Dattaka-miminsi  and  Dailaia-chandrikd  ...  20  pref. 

Commentators,  their  names,  works,  &;c. ...         ...         ...  9,13,16,  pref. 

Common  property,  improved  and   augmented,   does   not 

entitle  the  augmentor  to  a  larger  share       . .          .  •  469,478 

Concealment  op  eppects  in  partition,  how  to  be  dealt 

with 538 

Conception, 

of  a  preferable  heir  at  the  time  of  the  owner's  death 

bars  the  succession  of  another  3,4,7,238,239,260 

entitles  the  child  to  inherit  when  born   alive  ...         260 — 262 

in  the  eye  of  the  Bengal  law,  is  the  same  as  birth,  only 

that  the  birth  of  the  infant  must  be  awaited  ...  ...  6 

Conclusion,  arrived  at  with  reference  to  the  discrepancies 

existing  in  the  law  books  respected  in  Bengal         . .  ...       274 

Contract, 

law  of  (see  subtraction  of  what  has  been   given)                 600 — 640 
admitted  lega  1  opinions  on  various  kinds  of                   641  ei  seque. 
prior  has  the  greatest  force  in  gift,  pledge  and  sale  ; 
in  all  other  matters  the  latest  act  prevc^Us 603 
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Contract  {continued y) 

entered  into  by  the  managing  or  any  member  of  the 
family  for  the  family,  or  for  indispensable  religious 
purposes,  valid  and  binding  upon  the  other  parcener 

or  parceners  (see  debts)         597,598,599 

who  are  disabled  to  enter  into  . .  ...  397^624^641,  et  seque. 

by  the  wife  or  another  on  behalf  of  the  head   of  the 

family,  when  absent  or  under  disability        360—862,402  et  seque. 

entered  into  by  an  outcast  or  one  degraded,  or  one 

who  has  retired  from  the  world,  is  void       ..  . .  641 

Co-parcener, 

his  power  when  separated  (see  alienation)..          ..     552  ei  seque. 

his  power  when  not  separated  (  see  alienation  and 

debts)  ...  •••592,593  ^/ ^e^tie. 

Co-PARCBNERS, 

to  what  degree  entitled  to  be  re-united        • .  ...  219  et  seque* 

to  what  degree  and  under  what  circumstances  enti- 
tled to  share  on  appearance  from  abroad  after  parti- 
tion       5\Qet  seque. 

CoRRody,  held  to  be  real    property  ..  ..       549 

Coverture,  (see  wife )       641 

effect  of       2  (note,)  641 

Creditor.  See  debts  and  partition  by  brothers 

Crimes, 

in  the  highest  or  excessive  degreCj   defined. .  ...         998,1007 

causes    degradation   or    excommunication   if  once 

consciously  or  twice  unconsciously  committed       ...    998  et  seque. 

the  other  effects  of   ...  . .  ...  ••• "       ...  ...      1006 

in  the  second  degree,  or  nearly  equal  to  the  highest 

degree,  defined  ..  ..  ..  ..      1003 

in  the  third  degree,  defined . .  . .  . .      1000 

causes  degradation  by  the  repeated  commission  of  ...         . .      1000 

Custom  or  usage, 

if  immemorial,  invariable  and  not  repugnant  to  the 
vedcLS^  supersedes  the  general  maxims  of  the 
law 229, 314, 315, 316,317, 318,  319,  320,  321,  322 

does  not  supersede  the  general  maxims  of   the    law 

unless  clearly  proved  to  be   ancient  and  invariable,         315,1050 

the  prevention  of  the  euforcement  of — by  violence  or 
undue  means,  should  not,  however,  be  held  to  be  a 
breach  of  such  us^e,  or  establishment  of  a  new  one        315,  325 
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Custom  or  usage  (continued,) 

valid  in  Calcutta,  if  existing  from  1773,  and  so  in  the 

inut'ussil,  if  existing  from  1793  314  (note.) 

established   by  agreement   of  the  people  and  not  re- 
pugnant to   the  vedcLs  and   the  codes  of  law,  should 
also  be  respected  and  observed         . .  . .  . .  . .       312 

regulates   the   snecession  to   the   property   of  the 

Mohanias,  Boiragkis  and  the  like  Devotees  . .         . .  323, — 327,330 

of  the  mohanias  is,that  whoever  out  of  the  chelis  (dis- 
ciples )  is  selected  by  his  spiritual  preceptor,  will 
succeed  at  his  death,the  selection  being  confirmed  by 
the  Mohanias  of  the  similar  institutions  in  the 
vicinage,  who  convene  for  the  purpose  of  installing 
the  heir  to  the  Guddy 323,  el  seg.SSi) 

D 

Da/iaka  (given)  son.  See  adopted  son  in   the  Dattaka  form. 

Daitaka'Chandriki,  one  of  the  two  paramount  authorities 

on  the  law  of  the  adoption 19  pref. 

Datiaka-mimansa,  one  of  the  two  paramount  authorities 

on  the  law  of  adoption  ..  ..  19  preA 

Daughter, 

cannot  claim  while  the  mother  lives,  unless  the  mo- 
ther do  some  act  tending  to  defeat  her  right  .  •  ...  35 
unmarried,  succeeds  to  the  exclusion  of  the  married 
daughter,  and  the  one  bearing  a  son  or  likely  to  have 
a  son,  inherits  to  the  exclusion  of  the  barren  and 
souless  widowed  daughters,  who  are  not  entitled  to  in- 
herit              165,168,169,172,173,174,176,177,178,179,184 

having  no   son,  but  a  female  issue  or  a  sou's  son,  or 

being  a  childless  widow,  does  not  inherit 169,177,181 

heritable  right  once  vested  in,  does  not  become  ex- 
tiuct  until  her  death,  natural  or  civil  (  see  heritable 
right.)  ..  ..  ..  ...         ..  ...         ...  ••     1^0 

if  not  entitled  to  inherit,  is  entitled  to  maintenance 
from  her-father's  estate,  provided  she  be  destitute 
of  the  means  of  support  (see  maintenance)  ..         ,.  170,176 

if  many  in  number  and   competent  to  inherit,  they 

ahare  equally      ..         . .  ..  . .        . .  . .  . .        170 

in  default  of  one  of  them,  the  other  succeeds,  if  not 

disqualified  170,171,174 

is  not  competent  to  alienate  the  inherited  property 
without  a  legal  cause  or  necessity:  at  her  death,  the 
estate  goes  to  her  father's  heirs        93,  171^  226 
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on  the  death  of — who  inherited  in  the  maiden 
state^  and  died  leaving  a  son,  the  estate  goes^  accord- 
ing to  a  recent  decission^  to  her  own  son  (see  how- 
ever p.  167,168)         1062 

unmarried^  is  entitled  to  her  marriage  expense,  and 
maintenance  until  she  is  provided  with  a  husband  365|372,1015 

Dadqhter^s  son, 

inherits  in  default  of  a  qualified  daughter  or  daugh- 
ters              179,182,183,184 

if  numerous,  inherit  equally  per  capita,   and  not  per 

stirpes ..  181,184 

if  by  adoption —  does  not  inherit  from  his  adoptive 

maternal  relations        182,958,961,970 

on  his  death   after  succession,  his   own  heir  inherits 

the  property  succeeded  to  by  him 181,  185 

cannot  claim   his   maternal  grandfather's   property 

while  his  mother  is  living       ... 1^ 

Daya-bhag4  of  Jimita-vihana,  the  first  law  book  which 

established  the  doctrine  of  the  Bengal  school        . .  15  pref. 

Daya-krama-sanqraha,  a  Bengal  law  book,  to  which  pre- 
ference is  given  by  the  modern  writers        ...  ••16  pref.  274 

Daya-tattwa,  a  law  tract  respected  after  the  Bdya-bhaga     •••  15  pref. 

Deaf  prom  birth,  excluded  from  inheritance      ...         ...997,1003,1005 

Death, 

includes  natural  as  well  civil  as  death ;  viz.  degra- 
dation for  sin,  state  of  travelling  devotee,  hermit,  and 
resignation  to,  and  extinction  of,  the  worldly  affec- 
tions, or   retirement  from  the  world 9,10,78,109,123,637 

presumed         10,12,18 

civil 9,10,687 

Death-bed  gift,  valid,  if  the     donor   was  then  of  sound 

disposing  mind  (see  gift.)       .32,  603 

D  EBT8, 

of  the  late  owner,  be  that  a  father,  mother,  grandfa- 
ther or  any  other  relation,  should  be  paid  by  tbue 
heirs  taking  his  or  her  estate,  and  before  dividing  the 
same 342, 343,  350,  854,  S56 

may  be  apportioned  by  the  heirs  with  the  consent  of 
the  creditor s>  or  must  immediately  be  paid  by  the 
former..  .  ..  ..  .-       843 

follow  the  assets  into  wbosesoeyer  hands  they  come    842  (note,) 

iii 
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Debts  {continued,) 

assets  are  liable  for — and  one  is  not  legally  bound  to 
pay  the  debts  of  his  ancestors  or  any  relation,  unless 
he  inherit  his  property,  and  he  is  liable  to  the  extent 
of,  and  each  heir  in  proportion  to,  the  property 
received  by  him 345^  350,  35 1,  3 

of  the  father,  are  undonbtedly  to  be  paid  to  the  ex* 
tent  of  his  assets,  and  not  from  the  property  inheri- 
ted from  any  other     . . 

of  a  person  long  absent  in  a  foreign  country*  must  be 
paid  after  twenty  years,  by  his  son,  grandson,  or  the 
person  holding  his  assets       

of  a  person  incapacitated  by  old  age  or  chronic 
disease,  or  civiliter  moriuaus^  must  bepaid  by  his  son  or 
another  who  holds  or  manages  his  estate 

of  the  grandfather,  should  be  paid  by  his  grandsons 
inheriting  his  property  by  reason  of  their  father's 
<leath,  natural  or  civil,  they  should  also  pay  the  just 
debts  of  the  father      .  •         ••• 

of  the  great  grandfather,  are  not  positively  to  be 
paid  by  the  great  grandson,  unless  he  takes  his  assets 

of  a  divided  father,  should  be  paid  by  the  son  (if 
any,)  begotten  after  partition 

of  a  missinig  person,  must  be  paid  by  those  in  the 
possession  of  his  assets  without  waiting  twelve 
years  for  his  reappearance     . . 

of  an  ascetic  follow  his  assets  in  the  hands  of  his 
representatives ..  

morally  payable  by  sons  even  though  they  do  not 
inherit   the  assets      ...         ,   S^etsepi 

not  even  morally  payable,  if  contracted  for  drinking 
or  any  other  unlawful  purpose         

contracted  for  the  joint  family  by  any  member  there- 
of, must  be  paid  out  of  the  joint  estate,  by  all  or  any 
of  the  co-paiceners  who  may  be  amenable  thongh 
the   borrower  be   dead  or  very  long  absent  abroad 

contracted  by  undivided  parceners  must  be  p^d  by 
any  one  of  them  who  is  present  and  amenable,  and 
those  of  the  father  by  any  of  the  brothers  before 
piCttition,  but  after  partition  they  shall  severally  pay 
according  to   theii^  shares  of  inheritance 
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DiBTflf  (continued,) 

contracted  by  any  person  (^eveu  a  slave)  eonnectecl 
with  the  family,  for  the  support  of  the  family  or  during 
distress,  or  while  the  principal  was  dis-abled^  seized 
or  afflicted  with  disease,  or  in  consequence  of  foreign 
invasion^  or  for  nuptials  of  his  daufghter,  or  funeral 
rights,  must  be  disdiarged  by  the  chief  or  head  of  the 
family^  even  though  it  were  made  without  his  con- 
sent           8&8,  359,642 

contracted  by  the  husband,  son^  father,  or  wife, 
shall  by  no  means  bind  the  wife,  mother,  son 
or  husband,  unless  the  same  were  for  the  sake  or  sup- 
port of  the  family  . .  • .  360,362 

contracted  by  a  partner  or  co-parcener,  since  de- 
ceased, bind  the  survivors,  if  the  sum  borrowed  were 
expended  for  the  use  of  the  joint  family  or  joint  trade        . .       361 

Dbccan,  Dr&vira  school,  q.  v* 

Declaration, 

for  the  adoption  of  a  son  by  a  widow  cannot  be  made- 

by  the  Court  of  justice . .       ggg 

Deduction, 

of  a  twentieth  part  &c.  formerly  allowed  to  the  eldest 
or  elder  brother,  obsolete  and  disallowed  at  the  pre- 
sent (/ifa/f)age 16,17,461 — 457 

never  allowed  among  the  sfmdras 16,17,460 

Deed,  executed  by  a  man  in  his  last  illness  should  be  up- 
held, if  he  was  of  sound  disposing  mind  at  the  time  of 
execution        . .  600  (note,)  643, 6Cfr 

Degradation, 

how  caused      ..         ..  ...         ^..    998  eiseuqe^ 

causes  exclusion  from  inheritance,  unless  the  sin  is 

expiated  by  penance    ...  9,997  (note,)  1001,1017 

Descendants, 

of  the  same  ancient  sage,  who  are  inhabitants  of  the 
same  village,  inherit  in  default  of  the  fellow  student 

in  theology gO» 

of  the  same  patriach,  who  inhabit  the  same  village, 

inherit  in  default  of  the  descendants  from  the  same 

ancient  sage 3085 

Degraded, 

for  sin  (and  unexpiated  by  the  penance)  is  excluded 

from  inheritance        9,997(note,)  1001,1017 

Dharma,  usage,  custom,  rule,  law  ..        31 

Dharma-shastrai  (sacred  scieace,  whence)  law .  •        -  v       •••  ^  F^^* 
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Difference,  of  caste,  effect  of 821>828,1038 

Different  or  foreign  country,  defined     ...         . .  . .       546 

Digests, 

of  law,  names  of,  and  necessity  for    . .         •  •  H- — 17  pref. 

]3iGEST- WRITERS,  names  and  authority  of.*.  ...  1^ — 17  pref. 

Discrepancies,  existing  among  the  books  of  the  Bengal 

school  ..  •.  .  ...   262  et  seqw. 

Diseases,  sinful,  or  caused  by  particular  sins     ...  ...      1006 — 1008 

Disposition.  See  alienation,  gift,  and  sale^  see  also  pro* 
prietor  and  his  power. 

Disposition-testamentary.  See  will. 

Distant-kindred*  See  sakiUya. 

Division.  See  partition. 

Divorce  or  desertion, 

may  take  place  for  what  fault  or  faults 675,1025 

on  account  of  adultery  does  not  subject  the  woman 

to  the  loss  of  her  peculiar  property ••         ...       730 

Donation.  See  gift. 

Donee,  (see  gift)  ^ 

may  sue  the  donor  for  dispossession . .       608 

in  actual  possession,  is  not  accountable  to  the  previous 
assignee  . .  .••         •••         ...         . .         •  •  ..       608 

Double  share,  receivable  by  whom  and  under  what  cir- 
cumstances (see  acquirer  and  father) 

Dravira  school,  and  the  law  books  respected  there       14  pref. 

Dubious  pa RTiTioN,  ascertained   ...         ..  ...       5^0 

Dumb,  excluded  from  inheritance 173,997 

Duress,  (force  or   fraud,)  vitiates  a  contract      . .        642 

Duties, 

of  widowhood ..  24,25  (note,)  53— 5(> 

of  the   husband  to  his  wife,  and  of  the  wife  to   her 

husband  ...  ,.  ...         ..  ..  674—679 

of  a  guardian  to  his  ward        . .     402  ei  seque. 

of  the  son,  adopted  son  or  heir.   See  charges  on  the 
inheritance,  debts  and  adoption       ..  

DWAFARA, 

the  third  age  of  the  world  according  to  the  Hindoos 

(see  yuga,  or  ages  of  the  world.) ...  3  pref. 

DwYAMusHYAYANA,  son  of  two  fathers,    . .  . .      846  ei  aeque. 

incomplete  {Anitya) 847,848 

complete  (iV«ya)        ,,.        ..  847^648 
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DwYAMUSHYAYANA   {continued^) 

effects  of  adoption  in  the  form  of 889^89 1 »  ei  seque. 

inherits  from  both  fathers    ..  ...      979 

relation  and  succesBion  of  his  children        890^981 

proportion  of  his  share  in  partition  with  a  son  born 

after  his  adoption       . .  980 

duties  of         897  et  seque.  904,905 

entitled,  to  maintenance  from  the  adoptive  grandfa- 
ther's  estate,  if  adopted  by  persons  blind,  lame  or 
having  any  other  defect  or  defects  causing  exclusion 
from  inheritance^  but  to  ihe  estate  (if  any)of  adoptive 
father ..  981,982 

E 

Effects^ 

of  adoption 887  ei  seque. 

of  illegal  marriage     ..         ••       670 

Effects,  (property,   acquisition,  &c.) 

liable  to  partition        ?iQO  et  eeque. 

exempt  from  partition  503  et  seque,  526,529 

concealed  at  the  time  of  partition  and  afterwards  dis- 
covered, to  be  divided ...  •  •  ••         • .         .  •    538  et  seque. 

ill  distributed,  must  be  divided  again ... 439 

Elder  or  Eldest  brothkr  or  son,  defined      454?  (note,)  458,666  (note.) 

not  entitled  toa  larger  share  by  right  of  primogeniture  16,1 7,457,459 

should  get  the  whole  immovable  property,  if  there  is 
a  custom  to  that  eflfect  (see  custom) 

may  be  given  and  taken  in  adoption,  and  such  adop- 
tion is  valid,  though  immoral         859,983,  989 

Ememy  TO  HIS  FATHBB,(defined.)  ..          1009 

e.xcluded  from  inheritance ..          ...         ••  997 

E9CHE.iT,  for  want  of  heirs  among  the  Kshatriya,  VoUhya        . .  309 
and  Shudra  tribes  (see  Brihmana) 

Evidence  documentary,  stronger  than  parol      44 

Excluded  from  inheritance, 

who  they  are   ...          ....        ...  997 

the  persons  excluded  from  inheritance  are,  except  the 

outcast  and  his  issue,  entitled  to  maintenance       . .  . .      1012 

their  sons  are  entitled  to  inheritance,  provided  they 

be  free  from  the  defects  causing  exclusion •        ,.•     1014 
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Excluded  prom  ikheritasce    {continued,) 

their  daughters  must  be  supported  so  long  as  they 
be  not  given  in  marriage^  and  their  childless  wives 
maintained  for  life^     provided  they  remain   chaste         ...     1015 

Exclusion  from  inheritance,  cause  or  causes  of  993  et  stque. 

Excommunication.  See   degradation. 

Existence  of  an  heir,  indicates  also  his  foetal  »tate      . .  ...  & 

Expelled  FROM  society,  (defined) 1009 

excluded  from  inheritance      •••        •-       997 

Expiation^  or  expiatory  penance^ 

persons  afflicted  with  any  of  the  sinful  diseases  (except 
ulcerous  leprosy)  or  committing  a  heinous  crime,  for- 
feit the  heritable  right  only  when  they  suflfered  the  dis- 
ease, crime  or  sin  to  remain  unexpiated  by  penance, 
or  are  averse  to  expiation,  and  not  for  that 
which  has  had  its  existence  after  the  vesting  of  the 
right 9,1016,1017,103(> 

persons  commttiing  a  crime  or  sin  causing  degrad- 
ation by  loss  of  caste  unredeemable  by  penancee, 
forfeit  the  right  of  property  whenever  the  same 
is  committed^  and  cannot  regain  inheritability  even 
by  expiatory  penance  ...         . .  . .         • .         . .  . .      1017 

adulterous  women  forfeit  their  right  of  property 
as  well  as  maintenance,  unless  they  previously 
ceased  to  be  so,  and  performed  the  expiatory  pen- 
ance        371,375,390,1016,1017,1023,1025 

Extent  op  a  proprietor's  power, 

in  divided  property  (see  will,  gift  and  alienation.)549,552,  el  seque, 

in  undivided  property . .  ...         ...         ..        593,593  et  seqite, 

in  his  co-parcener*8  share  in  the  joint  property     . ,      597  et  seque. 

Extinction  of  worldly  affairs,  causes  extinction  of  heri- 
table right  (see  retirement  from  the  world.)  . .  10,78,109 

F 

Factum  valet  quodfeiri  non  deduit,  . .  . .  •••         .  -        552 

Family, 

migrating  from  one  to  another  country,  is  governed 

by  what  law  as  respects  the  succession  to  inheritance 

(see  Migration.)  .  ••  —         ^34 — 3il 

Family  joint, 

effect  of.  See  joint  family. 

power  of  the   head  of— over  the  joint  estate  under 

especial  circumstances  . .         . .         ...        • .  597,595 
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Family -USAGE  or  custom.  See  custom. 

Father^ 

inherits  on  failure  of  a  daughter's  son,        . .         . .  186,187 

can  reserve  for  himself  any  portion  of  his  self-ac- 
quired property  in  making  the  partition  thereof      • .  ...      418 

can  take  two  shares  and  no  more  in  the  partition  of 
the  ancestral  property  which  he  cannot  unequally 

divide .  ...    418,433,434 

entitled  to  a  moiety  or  two  shares  of  his  son's  ac- 
quisitions under  different  circumstances      ..         44'8,449,450,451 

can  give,  sell  or  otherwise  dispose  of  his  possessions, 
whether  inherited  or  acquired,  real  or  personal,  with- 
out the  consent  of  his  sons,  and  he  can  by  will,  pre- 
vent, alter  or  affect  their  succession  to  such  pro- 
perty     ••         . .  ..  552  et  seque.  568  ei  seqne^ 

Father  and  son, 

severally  indicate  any  relation,  the  father  indicating 

the  former  owner,  and  the  son,  the  successor 3 

Father's  daughter's  son,  (sister's  son,) 

succeeds  on  failure  of  the   brother's  son's  son,  and 

excludes  the  persons  after  him.—      224,226,228,230,231,232,233. 

by  a  half  sister,  has  equal   pretentions  with  a  whole 

sister's  son  ...  225,229 

entitled  to  succeed,  if  he  survived  the  owner  or  his 
female  heir,  or  remained  in  utero,  at  the  time  of  his 
or  her  death 234,240,1052 

Fellow  student  in  theology,  inherits  in  default  of  the 

pupil  in  theology,       .•  ...         ...  308 

Females, 

inheriting  property  are  incompetent  to  alien  the 
same  without  a  lawful  cause  or  legal  necessity ;  after 

her  death  (natural  or  civil,)  it  devolves  on  the  heirs 
of  the    former  owner  (  see  widow,  daughter,   and 

mother) 4793,157,171,189,199,200 

except  the  widow,  daughter,  mother,  grandmother, 
and  great  grandmother,  do  not  succeed  to  the  ordi- 
nary property .  •         • .  . .         .  •         . .         249 

except  the  daughter  and  mother,  do  not  inherit 

the  SH'dhan 733 

of  the  family  must  be  maintained    ••         ..      27,50 

FceTus, 

how  to  be  dealt  with . .         •  •     3,4,6 
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Foetus  {continued,) 

when  born  alive^   has  the   rights  of  a  posthnmoos 

child       7,234,260,531  e/*fyi«tf- 

Force,  (duress  or  fraud,)  vitiates  a  contract       642 


6 

OiPT,  (see  alienation  and  sale,) 

requisites  for  the  validity  of 600 

by  word  of  mouth  is  as  good  as  by  a  deed  • .  ..  600,602 

verbally  made,  is   valid  provided    the  donor  was   of 

sound  mind  at  the  time         ..       610 

verbally  made  the  day  before  the  donor^s  death,  va- 
lid, he  being  at  the  time  in  full  possession  of  his 
senses    ••  #••         •■  ••  •••  •••         ••  •••        oiu 

of  one*s  own  acquisition,  though  madein  his  death-bed, 

valid,  if  he  was  at  the  time  of  sound  mind  . .  . .  604 

made  during  severe  or  mortal  illness,  or  in  one's 
death-bed,  valid,  provided  the  donor  was  of  sound 
mind  at  the  time         32,603 

verbal  but  conditional,  holds  good  on  fulfilment  of  the 

condition  •••         •••  .  •••         . .  ...  ,,.       602 

does  not  destroy  the  donor's  right  of  property  unless 

it  is  accepted  by  the  donee ...       601 

to  a  minor,  valid,  provided  on  his  coming  of  age   he 

exercised  ownership  over  it      605 

conditional,  rendered  null  and  void  by  the  non-ful- 
filment of  the  condition  ..  ..  ...         ..  ...       606 

may  be  taken  away  on  the    donee's   violation  of  the 

conditions  made  ..  ..        638 

conditioned  to  take  effect  after  the  death  of  the 
donor,  does  not  go  to  the  heir  of  the  donee,  if  the 
latter  died  before  the  former. .  . .  . .  . .  .607 

conditional,  is  rendered  null  and  void  by  the  ommis- 
sion  of  the  donee  to  perform  all  the  conditions  stipu- 
lated by  the  donor        ..  ...         ..  ..      606 

cannot  be  retained  in  the   hands  of  the  donor         ...  „.     608 

prior,  invalidates  a  subsequent  sale  after  the  lapse  of 

fifteen  years     ..  ..  ..  ...  ...      609 

made  under  influence  of  lust  or  anger,  or  through 
mistake,  in  pain  pr  jest,  or  under  impulse  of  fear,  or 
during  madness,  or  by  one  grivously  disordered, 
disturbed  in  mind,  intoxicated,  or  afflicted  with  grief 
or  the  like,  is  considered  null  and  void         603,641 


^»v. 


GtfT  (eontinued,) 


pnge. 


gratuitoas,  of  a  wife  and  son  without  (their)  onposi- 
tion^  of  the  whole  of  one's  share^  or  of  hia  apie  es- 
tate if  he  have  issue  alive,  is  imt«pral^  though  valid,        . .       61S 

of  a  son  for  adoption,  and  of  joinp|property  exceeding 
the  donor's  share,  or  of  his  sol#1property,  and  of  his 
'wife's  property,  in  a  calamity  affecting  the  family,  or 
for  the  support  of  the  family,  or  for  performance  of 
indispensable  duties,  valid,  as  well  as  moral        ...         .••      614 

of  property,  thereby  distressing  the  family,  immo- 
ral, though  valid       o.         611,613 

of  a  landed  estate,  or  rAj  (principality,)  to  one  re- 
lation, according  to  the  prevalent  usage,  to  the  ex- 
clusion of  another,  valid        .  •    314,  et  segue.  554,556,  617  et  sequel 

of  a  thing,  or  property  or  money,  as  wages,  or  as 
a  nuptial  present,  or  as  a  present  to  a  worthy  man,  or 
as  an  acknowledment  to  a  benefactor,  or  for  pleasure, 
or  from  aflfection,  favor  or  friendship,  is  irrevocable        . .       621 

made  by  a  man  agitated  through  fear,  anger,  lust, 
grief,  or  by  pain  of  an  incurable  disease  or  in  jest, 
sport,  or  excessive  joy,  or  by  a  minor,  idiot,  or  one 
intoxicated,  insane,  diseased,  or  hot  in  the  natural 
state  of  mind,  or  a  person  not  his  own  master,  or 
by  an  outcast,  or  by  one  extremely  old,  grie- 
vously disordered,  or  without  authority,  or  in  con- 
sideration of  work  unperformed,  or  through  any 
fraudulent  practice,  or  as  a  bribe,  or  by  mistake, 
or  to  a  bad  man  mistaken  for  a  good  one,  or  for  an 
illegal  act,  void,  as  well  as  illegal 624 

made  by  a  diseased  man  for  religious  purposes,  or  by 
a  minor  as  recompense  for  the  performance  of  reli- 
gious rites,  valid        •  •  .  .  •  . .       639 

by  a  mother,  of  a  firm  inherited  from  her  son,  to 
a  daughter,  invalid,  which  on  her  death  goes  to  her 
eon's  heir       ..         ..         .^  ••  6S0 

by  a  daughter,  of  her  inherited  property  to  one 
son's  son,  to  the  exclusion  of  such  grandson's  bro- 
thers, invalid 680,631 

by  a  widow,  of  her  husband's  property  to  a  stranger 
notwithstanding  she  was  permitted  to  adopt  a  son. 
Invalid 632 

by  a  woman,  of  her  own  prc^rty,  to  a  stranger,  is 

good  if  she  have  no  heirs 685 

iv 
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Gift    (continued,) 

of  the  entire   property,  to  a  married  daughter,  legale 
even  though  a  wife  and  maiden  daughter  are  in  ex- 

iBwencv*  •  • «  •  ■  ••'•  •••  •  •  •  • 

of  the  whole  property,  valid,  though  there  is  a  sister's 
son  (see  proprietor,) 

of  a  paternal  estate,  Valid,   without  the    consent  of 
the  sister's  son  ..  . .  . .  . . 

of  a  joint  property  to  the  extent  of  the  donor's  share, 
valid  in  Bengal 

by  a  co-parcener  of  his  share  in  the  joint  estate,  valid 
according  to  the  law  of  Bengal 

Glosses.   See  commentaries. 

OooRoo,  who  is  an  acAdrjya  or  preceptor  in  the  vedas,  in- 
herits,  but  not  the  Oooroo  who  teaches  to  worship 
any  of  the  Oods  or  Oodesses  having  shape  and  form  307 

<}oTRA,  race,  or  the  direct  male  line        ..  ...  ...     6£ 

one  of  the  same — not  illegible  to  marriage...         657,66 

Government  revenue,  payment  of,  is  considered  one  of 
the  legal  necessities,  to  be  discharged  by  a  female 
inheritrix,  as  well  as  by  a  female  guardian,  natural 
or  appointed,  and  binding  on  the  reversioner  .».    78,1 

Grandfather  <  paternal,  ) 

inherits  after  the  father's  male  issue  down  the  daugtit- 
er's  son  ...         ...         ..         ..  ..« 

should  in  partition  give  a  share  to  his  grandson 
or  great  grandson,  whose  father  or  father  and  grand- 
father are  dead,  in  the  same  manner  as  he  should  giv« 
to  his  son  or  sons 

takes  a  share  in  his  grandson's  acquisition  effected 
by  the  use  of  his  funds 

his  descendants  down    to  the   daughter's   son,    in* 

herit  successively  after  him •  •  . .  2 

Grandfather  (  maternal,  )  inherits  after  the  paternal 
great  grandfather  and  his  descendants  down  to 
daughter's  son. .  . .  

Grandmother  (paternal,) 

inherits  after  the  paternal  grandfather 

cannot  dispose  of  the  property  inherited  or  received 
in  partition  without  an  allowable  cause  or  legal 
necessity  (see  females.) 

entitled  to  a  share  on  partition  of  her  husband's 
estate  by  her  gra^dsons^  Qt  grandson  and  the  rest. 
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Grandmother  {continued,) 

the  proportion  of  the  share  of — in  the  case   of  there 

being  unequal  number  of  sons  of  each  son  . .  . .      4191  ei  sequd 

Grandson    (in  the  male  line,)   succeeds  in  default  of  his 

father,  and  with  his  uncle,  if  any         19,510,21,46* 

Great  oranofather  (paternal,)  and  his  descendants  in- 
cluding daughter's  son,  inherit  successively  after 
the  grandfather's  offspring  down  to  the  daughter's  son    295,296,297 

Great  grandfather's  father,  and  the  two  ancestors 
above  him,  with  their  respective  descendants  inctu- 
ding  daughters'  sons  succeed  in  the  consecutive  order    305,306,307 

Great  grandson  (in  the  male  line, ) 

inherits  in  default  of  his  father  and  grandfather,  and 
with  his  granduncle,  if  any    ...         .,  ..        19,20>2 1,462,463 ■ 

Great  grandson's  son.  See  Sakulya  or   distant  kindred.         ...      305 

Great  grandson's  grandson.   See   Sakulya   or   distant 

kindred.  .       305 

Great-grandson's  great  grandson.  See  Sakulya  or  dis- 
tant kindred    .—         805 

Grihastha   or  Grihi,   a   married   householder,  in   one 

of  the  four  orders  or  conditions  of  life         654  (note.) 

Guardian, 

universal, -^the  Sovereign     . .  . .  ,„  „.       399 

natural,— the  father  and  mother      . .  . .  . .    401,  409, 41^ 

should  be   appointed  by  the  Sovereign  to  take  care 

of  an  infant  or  minor,  and  his  property       ...         ...         399,   400 

preferably  to  be  appointed  by  reference  to    relation, 

degree  of  proximity,  and  fitness       400,401,407,408, 40a 

of  a  female  infant,  who  should  be  before  her  mar- 
riage, and  who  after  her  marriage    . .  . .  , .  402,408 

of  a  male  minor,  paternal  kindred  is  preferred  to 
the  maternal,  and  the  near,  if  qualified,  to  the  dis- 
tant   400,401,407,409 

cannot  do  any   thing  injurious  to  the  interest  of  the 

ward,  but  always  what  is  advantageous  to  him        402,403,406,409 

can  take  and  hold  possession  of  his  ward's  property, 
but  must  render  an  account  thereof,  and  be  respon- 
sible for  his  own  acts,  and  subject  to  removal  for 
abuse  of  his  trust 406,907,934,935,939,942,913 

H 
Heirs, 

according   to  the   Ddya-krama-tangraha,   which  is 

preferred  to  the  other  Bengal  authorities    ,,1       274,276  et  segue. 
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Heirs  (continued,) 

according  to  the  Ddyo'bkiga. .  ...  ••       266 

according  to  Sri^krishna^f  commentary  on  the 
Ddya'bhSga  ...         ...         ...         ..         ..        268 

according  to  the  Diya^taitwa  267 

accordingto  the  Vivdda^bhangimava  or  Colebrboke's 

Digest  •••         ..•         ••  ••         ••  ••         ...         •••       271 

Heritable  rigbTj  cause  of, 

in  the  North  Western  and  Southern*  schools  1039 

in  Bengal,  the  eustence  of  the  son  (i.  e.  heir)  at  the 
time  of  the  father's  (i.  e.  the  predecessor's)  death  na- 
tural or  civil   . .         2,3,4i5,6,7,9,I0,234  et  &eq.  252,260, 1 046, 1067 

does  not  remain  in  abeyance  in  expectation  of  the 
birth  of  a  preferable  heir  not  conceived  at  the  time  of 
succession      . .   7,239,260—263,288  &  240  (notes)  1049tl050.106a 

being  once  vested  cannot  be  divested  before 
the  occupant's  death,  natural  or  civil,  or  voluntary 
abandonment 2,3,9,10,78,109^980,1046 

Heritage,  defined 

Hermit  (vdna'prasiha,)  civiliter  moriuous        ..         ••• 

excluded  from  inheritance    . . 

is  succeeded  by  his  spiritual  brother. . 

Hermitage,  one  of  the  four  orders  or  conditions  of  a  Hindoo 

Hindu  law, 

origin  of        . .  ..  ..«         . .  ,,• 

divided  into  three  Kdndas  or  parts. . 
provides  no  rule  against  perpetuities 
does  not  limit  the  testamentary  power 

makers  of 

schools  of      ..  • 

digests  and  authorities  of— respected  preferably  in 

each  of  the  schools 12  pref.  el  teque. 

House,  garden  or  the  like,  which  one  of  the  co-heirs  had 
constructed  within  the  site  of  the  dwelling  place, 
during  the  father's  life-time,  remains  his  indivisible 
property ;  for  his  father  has  sanctioned  by  not  for- 
bidding the  coustlttCtioa  pf  it         ,M        ••         •••         k%%.      5SS 


1 

. .       9,10 

997,1003 

...      312 

...       654 

...  I  pref. 

. .     I  pref. 

585 

...        585 

1,2  pref. 

12,  pref. 
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!lT8BA>D| 

daty  of — to  his  wife  when  going  abroad      . .  674 

for  what  fault — can  lawfully  desert  his  wife        . .         . .  675 

cannot  properly  desert  his  wife   without  any  of  the 

faults  recognized  by  the  law 676 

may  be  deserted  by  his  wife  when  and  why  . .  •  •       677 

Vsband's^  brother^s  son's   daughters^   not   heirs      ••  ...     1051 

YPOCBiTE  (  or  a  person  wearing   the  token  of  religious 

mendicity^)  excluded  from  inheritance        9d7j  1002 

I 

>iOTj  defined,      ..         ••       1004^1005 

entitled    to  maintenance    and  not  to  inheritance         997,1  OlS 

fNORANTiA   legis   nil    edreciMa/^-applies    to    questions 
"  of  adoption  and  inheritance  as  well  as  to  other  laws        . .       998 

.LEGITIMATE  issue,  of  a  ShUdra,  entitled  to  inherit,        ..       638 
(but  seethe  remarks  at  pages  16  (note,)  913,914,915) 

rHERITANCE, 

vests  on  the  natural  or  civil  death  or  voluntary  aban- 
donment of  the  occupant        2,3,4,5,6,78,109,1046 

does  not  in  general  vest  in  females 249 

vests  in  particular  females  according  to  particular 

texts  (see  females)     ..         ..         249 

of  a  kingdom  or  principality.  See  Rdj. 

exclusion  from, — how  caused  • .         997  et  segue. 

charges  on      ..         «..         ..«         ..         ..         *.  ••       842 

IPOTENT,  (defined,)       ...  .         ••         •••    1003 

excluded  from  inheritance,  but  not  from  maintenance     997,1012 

IfPURITT, 

on  deaths  and  births  to  be  observed  by  an  adopted 

son  and  the  adopter's  family. .         893  et  segue. 

«CHOATE  RIGHT, 

not  recognii^ed  in  Bengal 2,3  (note,)  1061 

recognized  in  the  North  Western  and  Southern 

Provinces       1,2  (note,)  1061 

^coNTENANCE.  Sce  adultcry. 

MOREMENT, 

follows  the  principal  where  the  parties  are  joint  in 

estate  ..•         .„         . .         . .         . .         «••         « #       •••        686 
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Incurable  or  obstinate  and  agonising   disease^   (defined,)   . .  1006,100 
causes  of  exclusion  from  inheritance .  •         . .         . .  997yl005,l01< 
Initiation.  See  initiatary  ceremonies. 

InITIATABY  CEREMONIES; 

which  and  how  many  they  are         36< 

of  the  uninitiated  brother  and  sister;  are  to  be  per- 
formed by  the  elder  brothers  out  of  the   patrimony         ...       361 

the  expenses  of — of  the  late  owner's  unmarried 
daughters  must  be  defrayed  in  proportion  to  the 
wealth  inherited         . ,       36 

of  the  brothers  and  sisters  only,  and  not  of  their 
children,  are  to  be  performed  out  of  the  undivided 
paternal   wealth         36 

the  expenses  of — for  the  late  proprietor's  daughter 
should  be  provided  out  of  the  inheritance  where  it 
has  descended  to  a  single  heir  36 

should  be  perfomed  by  the  brothers  even  with  their 

own  funds  where  there  is  no  patrimony      •.         —  •         •••       36' 

of  an   adopted  son,    performable   in  the  adopter's 

family ^7&tt9tqui 

Institutes  or  collections  (  Sanhiids, )  of  the  sages. .       . .  3,6  pref 

Issue  male,  or  lineal  descendant,  signifies  son,  grandson, 

great  grandson  and  daughter's  son.. 22 

of  an    outcast  or   degraded    (  as   defined  at    page 

1002)  is  excluded  from  inheritance  . .  . .        97 


J. 
Jagnyavalkta  or  Yagnavalkya,  one   of  the  legislators, 
whose  Sanhita  or  Institutes    are  the  original    of  the 
Mitdkahard  which  is  a  commentary  thereon  . .  1,7  &  10  prcl 

JojANA  (a  measure  of  distance  containing  four  Koshas 
or  about  seven  English  miles.)  See  different 
country  

Jam.  See  Yati. 

JfM^TA-vAHANA,— author  of  the  Diya-bhdga,  the  ground 

work  of  the  Bengal  school 1 5  prel 

Joint  family.  See  joint  property  and  undivided  family. 

Joint  property,  (see  property) 

augmented  by  the  exertion  of  any  member  of  the  joint 
family  with  the  assistance  of  common  stock  does 
not  entitle  him  to  a  greater  share    . «         ,.•        •  •_         469, 47 
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Joint  property  (  continued y  ) 

under  what  circumstances  to  be  held  or  presumed  as 

such     ..  ..  ..  ..  ..  ..         ..  500 — 502 

where  the  family  is  joints  the  property  acquired  by 
its  members  must  be  presumed  to  be  joint,  until 
such  presumption  is  rebutted  by  him  who  claims  it 
as  his  self-acquired  property 513 

answerable  for  the  debt,  incurred  for  the  sake  of 
the  joint  family  (see  debts.) 

answerable  for  a  debt  to  the  extent  of  the  debtor's 

share   ( see  debts, ) *        ..         ..       640 

alienable  by  a  single  member  where  a  calamity 
affecting  the  family,  or  the  support  thereof^  or  the 
performance  of  an  indispensable  duty^  readers 
the  alienation  necessary,  and  the  other  parcener 
or  parceners  are  incompetent  by  minority  &c. 
or  unable  by  absence  and  so  forth  to  give  consent 
to  the  same  (see  managing  member.)  . .         . .         597 — 599 

Jog  A.  See  yuga^  and  ages  of  the  world. 

K 

Kali  yuga  or  juga,  the  fourth  or  last  age  of  the  world  according  to  Hindoo 

Division  (see  yuga,)    ,         ..  ...  ...  8  pref. 

KiNOREo.  See  Kinsmen 

KlNO^ 

inherits  in  default  of  all  heirs^   excepting,  however^ 

the  property  of  a  iJraAmana 157,  809  310 

universal  guardian      . .         . .  . .  . .  . .  399,400 

may  appoint  a  guardian  (see  Sovereign.)    •••         ...  399,400 

Kinsmen, 

near,  sapindas,  q.  v. 

distant,  sakulyas,  q.  v. 

remote,  samdnodakas,  q.  v. 

taking  or  consuming  property  or  effects  when  unse- 

parated  are  not  bound  to  restore  or  make  good  the 

same    ..         ...         ..  ••         ...         ..         ...         •••      540 

Krita-tuga  or  juga,  the  first  of  the  four  ages  according  to 

Hindoo  division         ..         ..  ..         ..  Spref. 

Kaf  TA-puTTRA,  a  son  bought,  adopted  only  by  Oossaeens . .         ...      753 

Kritrima  or  Krita-puttra,   commonly    called  Kartd- 

puitra  or  son  made,  defined  . .  745,746 

prevails  in  MithUi,  not  in  Bengal 16  (note,)  1042 

KulXchIra,  (family  usage,) 

coipatitntes  an  exception  to  the  general  maxims  of  the 

lair.  (See  u^age  or  custom)   .^        ,i,        n.      . ..,         . .  18^814 
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Lame,  (defined)      .*  ...         ..         .. •    10®^ 

excluded  from  inheritance     ..  ..  ...         ••  ••       99' 

Landbd  property, 

acquired  by  gift  from  her  father  may  be  alienated 
by  a  woman,  but  not  that  to  which  she  succeeded  by 

inheritance      ..  ...         ...  .«•  ••        ^* 

recovered  by  the  exertion  of  one  member  of  an  undi« 
vided  family  should  be  shared  by  all,  after  giving 
the  recoverer  one  fourth  over  and  above  his  share 473,50i 

Law  books,  respected  in  the  diflferent  schools    . .  12  pref.  et  sequi 

Law-oivers.  See  legislators. 

Legislators,  who  and  how  many  they  are 

acording  to  the  list  of  Jagnyavaikya        •••         ..  •••  1  prei 

according  to  the  list  of  ParXsara •«•  ^  P'^ 

according  to  the  Padma-purina .  •  2  pre 

according  to  Rhm^krishna    .  2  pre 

LiNof.  See  Hypocrite       ..         ••         ..         100 

Limitation,  (see  cause  of  action) 

for  a  reversioner        ...       68  (note,)  120,121,122,1052,1053,105 

for  a  minor   reversioner    1^  years  from  the  date  of 

his  coming  of  age  or  estate  vesting  . .  ..»         . .        58  (note 

for  setting  aside  the  adoption  of  a  second   son  is  13 

years  from  the  cause  of  action         9^ 

for  the  recovery  of  property  held   in  adverse  pos* 

session,  12  years  from  its  date        58  (note,)  12 

for  a  widow  12  years  from  the  date  of  her  husband's 

(leatn    ..  ,,,         ,,  ,,,         ,,,  ,,,         ,,  ,,  i 

is  covered  by  comraensality  within  12  years        ..  •••      101 

for  an  adopted  son  is  within  3  years  of  his  minority 

to  sue  to   set  aside  the  illegal  acts  of  his  adoptive 

mother  lO: 

with  respect  to  an  adopted  son         . .  . .         . .  ..10. 

Leper, 

with  ulcers  discharging  putrid  matter  or  bloody 
does  not  inherit,  though  he  may  have  performed  the 
expiation  ...         997,1006,1010,10 

of  any  other  description  (except  the  above)  does  not 

also  inherit  except  on  performance  of  expiation  •••  I007>1011jl0! 

cannot  adopt  unless  he  has  performed  the  prescribed 

expiation 7^ 

LiPBOBT,  rsee  leper)  diflferent  kinds  of lOlO^lO 
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M 

Mad,  excluded  from  inheritance    under  what   circum- 
stances   997,1004,1005 

Maintenance  (a  charge  on  the  inheritance,)     ..  342 

must  be  given  to  the  dependant  members  of 
the  deceased's  family  who  cannot  inherit  as 
heirs 370,373,374,375,376,379  e^  ^^^Mtf. 

should  be  separately  allowed  to  that  wife  or  widow 
who  for  a  just  cause  could  not  live  in  the  £amily,  or 
lived  with  her  own  relation  without  unchaste 
purposes,  or  left  her  husband^s  family  for  no  impro- 
per purpose      370,381,384,388,1066 

must  be  supplied  to  a  wife  or  any  dependant  member, 

if  expelled  or  deserted  without  a  just  cause  . .     370',374,893 

the  amount  of— should  be  fixed  in  consideration  of 

the  proprietor's   estate         ...         ..         -.        370 

in  addition  to— an  amount  should  be  supplied,  if 
means  would  allow,  for  the  necessary  and  religious 

expenses  370,381,392 

allowed,  even  though  not  provided  for   in   the  late 

owner's  will    ...  ..         ..  380 

forfeited  by  a  wife  or  widow  who,  though  directed  by 

her  husband  to  be  maintained  in  the   family  house, 

should  reside  else- where  without  a  just   cause        ...    370,374,389 

always  forfeited  by  an  unchaste  or  traitorous  woman  371,37S,375,390 

should  be  supplied  to  the  person  who,  but  for  the 
prevalent  custom,  or  a  defect  or  other  legal  cause, 
has  been  excluded  from  inheritance ..        371 

if  not  willingly   given  by  the  inheritor,  he  must  be 

compelled  to  give  it    . .         ...         •  •         • .       S72 

must  be  given  to  the  daughters  until  they  are  pro- 
vided with  husbands,  and  to  the  widow  or  widowB 
who  preserve  the   chastity    •••         ...         ...         ...  372,890 

should  be  given  to  a  son's  widow  so  long  as  she  leads 
a  virtuous  or  chaste  life,  whether  she  elects  to  live 
with  her  father-in-law  or  with  her  own  relations ; 
but  the  law  could  only  take  eflfect  on  the  supposi- 
tion that  the  father-in-law  had  means   to  do  so    .  •  » •      1056 

should  not  be  given  as  a  matter  of  course  to  a  son's 
widow,  if  her  husband  had  separately  acquired 
property  ..  ..  ..  ..  ..       890 

right  to—out  of  the  lands  of  her  husband  is  purely 
personal,  and  cannot  be  sold  in  ^ecntion  of  a  decree 
or  otherwise  transferred        ..•  156 

T. 


:xxxiv. 

"Managing  member  of  a  joint  family, 

may  conclude  a  sale  or  other  disposition  of  joint 
property  for  what  pur|K)seSy  and  under  what  circum- 
slances ...       597  e^  m^m^.  1064 

an  alienation  by — cannot  be  questioned  by  another 
member,  if  he  stands  by,  and  sees  the  application  of 
the  sale-proceeds  for  the^nefit  of  the   whole  family         .  -     1064 

AIanu  or  MENU  THE  FIRST  (idima,)  sprung  from  the  Self- 
existent,  the  first  lawgiver  of  the  Hindoos,  and 
supposed  by  some  to  be  the  same  as  ad  am,  and  by 
others,  the  same  as  minos^  mneues  or  mneuis  .  •    6  pref.  (note) 

^ARHATTA    ScHooL,  and  the  law  books  rcspcctcd  there     ...  14  (pref.) 

Marriage, 

a  civil  contract,  as  well  as  a  religious  sacrament,  the 
last  for  the  twice  born  and  the  only  (proper)  one  for 
the  Shidras 866,645 

not  irrevocable  merely  after   betrothment,  but  after 

the  performance  of  the  fixed  ceremonies       . .  . .  ...       6(5 

to  be  contracted  with  the  first  of  the  persons  to  whom 
the  damsel  was  promised,  in  which  case  the  others 
■  shall  recover  what  they  had  given  to  the  bride,  but 
if  the  first  bridegroom  arrive  when  the  second  nuptials 
have  been  consummated,  he  shall  receive  back  what 
he  had  given  ..         ..  ..        646 

for  the  second  time,  is  scarcely  in  practice  amongst 
the  Hindoo  gentry,  on  the  bridegroom^s  death  after 
the  ceremony  of  gift  and  before  the  Kushandiia, 
which  completes  the  marriage  ...         ..  .,  ...       647 

the  eight  forms  of—   ..  ...       €tS 

the  brdhmOt  doiva,  arsha,  and  prdjapatya  forms  of — 

are  legal  for  Brahmanas,  while  the  gandhan>a   and 

rdkshasa   forms  of— arc  peculiar  to   the  Kshatriya, 

f      the  asura  marriage  is  permitted  for  a  VoUhya,  but  the 

poishicha  form   should  be    practiced  by  none         ...         , .       649 

the  Brahma  form  of— is  at  present  practiced  by  good 
men,  but  even  the  other  forms  of — are  sometimes 
practiced  by  others     ..  ..  ...         ,,.      650 

rights  or  ceremonies  of —      ..  ...       650 

the  prescribed  rites  of — ar3  necessary  to  be  performed 

in  each  and  every  one  of  those  forms  . .         ...  ...        650 

persons  competent  to  give  a  girl  in —  ...  ..  651,655 

K  Koolm  Bramin   is   not  such  a  natural  guardian  of 

his  daughter  as  the  mother      .         .....         ••  ••      Vi6l 
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Ki^RRiAGR — (continued,) 

the  proper  time  at  which  every  father  is  bound  to « 
give  a  girl  iu — ;  he  that  does  not^  is  punishable  in- 
both  worldis     ...         ..  ..  ...         ••  ..  .•        651 

a  girl  may,  however,  be  kept  unmarried  until  her 
death,  if  a  bridegroom  endued  with  learning,  and 
good  qualities  be  not  had      . .  . .  . .  . .  •  •       652 

if  the  persons  com>petent  to  give  a  girl  in — do  not 
give  her  in  marriage  at  the  proper  time,  she  should- 
wait  for  three  year»  since  the  appearance  of  her 
menses,  after  which,  she  is  at  liberty  to  choose  for 
herself  a  bridegroom,  she  can  ako  choose  when^  mar- 
riageable a  bridegroom  for  herself,  if  there  be  none 
competent  ta  dispose  of  her  in  n>arriage       . .  ...  . .       65^ 

prohibited  between  persons  of  two  different  castes, 
between  the  father's  sapindas  or  the  persons  of  the 
n^megotra  or  of  equal /9rat;ara^  with  him,  or  between 
sapindas  or  saminodakas  of  the  maternal  grand- 
father    657' 

prohibited  with  a  female  within  the  seventh  degree 
on  the  father's  side,  and  fifth  degree  on  the  motherV 
side       ..         ..  659* 

of  a  son  adopted  in  the  dattaha  form,^  prohibited  wiib 
a  girl  who  \%  connected  as  sapinda  to  his  adoptive 
or  natural  father,  or  who  is  of  the  same  gotra  with- 
either  of  them,  or  related  as  sapinda  or  samanodaka  to 
the  father  of  the  adoptive  or  natural   mother  . .  •«•      661; 

of  a  Shudra,  prohibited  with  a  girl  related  as^ 
sapinda  or  samanodaka,  or  with  a  girl  within  the 
seventh  and  fifth  decrees  as  above     . .  ...         . .  662,66^ 

not  prohibited  with  a  girl  who  is  beyond  three 
gotraSy  though  she  be  related  within  the  seven  and 
five  degrees  as  above  . .  . .  . .  662 

with  a  8tep- mother's  brother's  daugliter,  his  daught- 
er's daughter,  and  the  spiritual  preceptor's  daughter, 
prohibited        664^665 

with  a  damsel  named  as  the  mother  of  the  bridegroom, 
prohibited,  unless  another  name  is  given  to  her  before 
the  marriage   ..  ...         ..  ..  .••      665 

of  a  younger  brother,  before  that  of  his  elder  brother, 
though  permitted  by  the  latter,  is  prohibited,  except 
under  any  of  the  recognized  circumstances  . .  ...        666— -669 

of  a  younger  sister,  while  her  elder  sister  remained 

unmarried,  prohibited, •.         ..•         .•   .    669 
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Marriage — {continued,) 

with  those  girls  only  is  vitiated,  who,  though 
married^  do  not  become  wives,  and  whose  husbands 
are  ordained  to  desert  them  and  perform  the  expiatory 
penance  670 

with  girls  of  visible  defects,  as  well  as  with  those 
bearing  the  names  of  constellations,  trees,  rivers  and 
so  forth,  though  proliibited,  is  not,  vitiated,  and  they, 

if  married,  become  wives  of  their  husbands ...       671 

Maternal  grandfather, 

inherits  after  the  paternal  ancestors  three  dgrees  in 

ascent,  and  their  offspring  including  daughters'  sons       • .  297,29S 

Maternal  grandfather's  daughter's  son,  inherits  after  . 

the  maternal  uncle's  son's  son  ...  298,303 

Maternal  great  grandfather,  and  his  father,  and  their 
descendants  do^n  to  daughters'  sons  succeed  on  fail- 
ure of  the  maternal  grandfather  and  his  descendants         . .        29S 

Material  uncle, 

succeeds  in  default  of  the  maternal  grandfather      ...  297,301 

Maternal  uncle's  son, 

inherits  in  default  of  maternal  uncle  . .  ...     297,299,303 

Material  uncle's  son's  son, 

succeeds  in   default  of  the    maternal   uncle's   son  ...       29S 

Member  of  a  family, 

power  of — if  head  of  the  family,  or  holding  manage- 
ment of  the  joint  estate  (see  debts)  . .  . .        597  et  seque,  1064 

can  alienate  his  own  share  under  any  circumstance, 

and  for  any  purpose  .•  ..  ...  .  ...         593 — 597 

may  alienate  his  co-parcener's  share  for  what  pnr- 

poses,  and  under  what  circumstances,  ...         ...    597  ei  seque. 

is  not  barred  from  his  right  of  requiring  a  partition  of 
the  estate,  unless  he  has  already   accepted  a  portion 
of  the  property  instead  of  his  family  share  . .  ...  . .       1058 

(see  pp.  20,464) 

Migration  from  one  to  another  country, 

entitles  the  migrating  family  to  the  benefit  of 
the  laws  of  the  former  country,  if  it  has  uniformly 
observed  the  religious  ordinances  peculiar  to  such 
country,  otherwise,  it  must  be  subject  to  the  laws  of 
the  latter  country      ..  ...  ...  334—341 

raises  the  presumtion  that  the  migrating  family  has 
brought  with  it,  and  retained,  all  the  religious  cere- 
monies and  customs  of  the  former  country,  leaving 
the  oppose!  to  rebutt  the  same  by  satisfactory  proof      •  •  834^S86 
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[iNOR,  (see  minority,) 

incompetent  to  do  any  civil  act       ...  ...       397 

may  after  a  certain  age  adopt,  or  authorise  his  wife, 

to  adopt,  a  son  . .         . .  - .         . .  ..         . .       772 

not  bound  by  Hindoo  law  to  pay  the  former  owner's 
debts  even  though  he  inherit  his  assets  (But  see  the 
foot  note  at  page  398)  398,399 

property  of— should  be  deposited  or  preserved,  free 
from  disbursement,  in  the  hands  of  kinsmen  and 
friends  ...  ..  ...         ..  ...  ..  ...       398 

bound  to  pay  the  necessary  debts  contracted  for  him         .  •       406 

If  a  widow, 

is  under  the  control  of  her  husband's  relations  in 

the  management  of  his  estate  (see  guardian.)  . .  ...       408 

may  adopt  a  son  under  her  deceased  husband's 

authority.  ..         ..  769,778 

[iNORITY, 

extends  to  the  end  of  the  fifteenth  year        396,408,603 

is  a  bar  to  the  performance  of  civil  functions  ...         •••       397 

'iTAKSHARA, 

by  Vigy&neshwara,  a  celebrated  commentary  on  the 
Institutes  of  Sage  Jagnyavalkya,  partakes  of  the  na- 
ture of  a  Digest,  and  is  the  chief  guide  of  the  Benares 
school,  it  prevails  also  in  the  schools  other  than 
that  of  Bengal  12  pref. 

iTHiLA   SCHOOL,  and  the  law  books   respected   there     ...    13  pref, 

OH ant, 

succession    of,     regulated    by   the   custom   of  the 

temple  to  which  each  belongs      323,326,827,330 

OUTGAGE, 

verbal,  valid,   provided  the  property  remained  in  the 

hand  of  the  mortgagee,         ..  ...  ...         610 

OTHER, 

inherits  in  default  of  the  father,  but  the  step-mother 

is  excluded         . .      187,189,190,191,192,195,196,483,485,487,967 

cannot  without  a  legal  cause  or  necessity  alienate  the 
property  which  she  inherited  or  received  in  partition, 
and  which,  on  her  death,  devolves  on  the  heirs  of  the 
former   owner       ...  93,189,196,199,200,484,485,487,491,630 

cannot  even  on  proof  of  waste  be  disinherited  or  put 
^   out   of  possession  or   management  of  the  inherited 
property         200,201 
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Mother — {continued,) 

ia  entitled  on  partition  of  her  husband's  estate  by 
her  sons  or  son  and  grandson  to  a  share  equal  to  that 
of  a  son,  and  can  exact  it  on  their  refusing  to 
give  it 480,481,485,488,48! 

is  entitled  to  maintenance  from  her  husband's  estate 

ifshe  hasau  onl7  son  ..  •••         ..  ...  ...      481 

as  her  son's  guardian,  natural  or  appointed,  may 
sell,  or  mortgage  his  inherited  property  for  his  and 
her  support,  as  well  as  for  the  performance  of 
the  necessary  acts  including  the  payment  of  Govern- 
ment revenue  (see  guardian)409,907,a24,935,939,942,943,1058,l06 

N 
Nephew,  (brother*s  son,) 

considered  as  a  son...  ..  •••         ...         ..         ..        74! 

inherits  (however)  after  a  brother    ..•         ..       20^ 

Next  op  kin  or  priend,  may  institute  or  defend  suits  for 

a   minor  ..         ••  ...  ••         ••         •••         ...      40^ 

NiTYA  DwvAMUsHYAYANA.  Scc  adoption  and  Djimush- 
ydyana. 

NoNCUPATivE  WILL.  Scc  Verbal  gift  or  gift  verbal. 

Nuddea  case,  which  settled  the  question   respecting  the 

testamentary  power  of  a  Hindoo  of  Bengal  ...  ,,       55 

Nuptial  RITES  or  ceremonies        ..  ,.  ...       6^ 

O 

Observation,  General, 

on  the  different  law-books  current  in  Bengal         2<K 

Obsequies, 

of  the  late  proprietor  must  be  performed  by  the 
person  who  inlserits  his  estate,  or  by  another 
qualified  to  perform  the  same  at  the  expense  of  the 
inheritor         ..  363,364(noie 

half(i.  e.  a  sufficient  portion)  of  his  estate  should  be 

set  apart  to  defray  the  charges  of  his  obsequies     ...  . .  88,363 

Obstinate  disease.  See  incurable  disease. 

Opinion, 

of  Mr.  H.  Colebrooke,  intimating   caution  to    be 

taken  in  upholding  a  death-bed  gift 604  (note.) 

giving  preference  to  the  Diya-krama-sangraha  where- 
ever  there  is  a  discrepancy  in  the  order  of  succession 
in  the  books  respected  in  Bengal     . .  . .  ...  .  •      JW 

of  Sir  T.  Strange^acquiescing  in  the  above...         ,.,         ...  2?* 
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256,274,495 


274 


Opinion— (con/inucrf,) 

of  Sir  William  Macaaghtea,  giving  preference  to 
the  Diya-krama-sangraha  as  done  by  Mr.  Cole- 
brooke  ..         ..  ...  274,284  (note.) 

of  Baboo  Prosanno  Coomar  Tagore,  on  the  above 
and  other  sabjects 

of  Mr.  (SIberling,  adopting  the  order  of  succession 
as  in  the  Diya-krama^sangraha 

Jrder  of  successiok, 

General: — 

(the  late  owner's  own)  1  son,  2  son's  son,  3  son's 
grandson,  4  widow,  5  daughter,  7  daughter's  son, 
8  father,  9  mother,  10 — 13  father's  son,  grand- 
son, great  grandson,  and  daughter's  sou.     ... 

after  this,  the  Sanscrit  law  books  respected  as  autho- 
rities, differ  in  the  order  of  successors  as  well  as  in 
their  numl)er. ...  ...         ..  ..  


14—224 


262^  segue 


Sppcial : — 

approved  of  by  all  the  modern  authorities.  Native 
as  well  as  European,  and  adopted  in  this  book — 14 
Brother's  daughter's  son*;  15  paternal  grandfather, 
16  paternal  grandmother,  17 — 20  paternal  grand- 
father's son,  grandson,  great  grandson  and  daughter's 
son,  21  paternal  uncle's  daughter's  son;* — 22  pater- 
nal great  grandfather,  23  paternal  great  grandmother, 
24 — 28  paternal  great  grandfather's  son,  grandson, 
great  grandson,  daughter's  son,  and  grandfather's 
brother's  daughter's  son  *; — 29  maternal  grandfa- 
ther, 30 — 33  his  son,  grandson,  great  grandson, 
and  daughter's  son ;  34 — 38  maternal  great  grand- 
father, his  son,  grandson,  great  grandson  and 
daughter's  son  ;  39  maternal  great  granfather,  40 — 
43  his  son,  grandson,  great  grandson  and  daughter's 
son ;  next  the  Saknlyas  viz.  great  grandson's  son, 
grandson,  and  great  grandson,  (the  late  owner's)  great 
great  grandfather,  his  father  and  grandfather,  and 
their  offspring  in  the  order  of  proximity  ;  then  the 
Samdnodakas  or  ancestors  from  the  seventh  to  the 
fourteenth  degree  in  the  ascending  line;  next,  the 
spiritualpreoeptor,  pupil,  and  fellow  student ;  then  the 
descendants  of  the  same  ancient  sage  being  inhabi- 
tants of  the  same  village;  next,  men  descending  from 
the  same  patriarch  and  inhabiting  the  same  village  ... 


276—309 


•  The  sacoession  of  the  broth 6r*8  daaj^hter^a  son,  paternal  unele's  daughter't  ton,  and 
taternal  grandfather's  brother^s  daitghters  son.  has,  of  late,  been  disowned  b/  the 
Cigh  Court,  preference  being  giren  to  the  Ddjfa-bh^ga,  in  spite  of  the  conelosioa  aaddeoisioa 
f Xlolebre^ke,  .^aca%gUtea  ancl  aU  other  aedtra  MitlM>ritlef.  See  ^e,  p.  274, 
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Order  of  succession— (^on^mutf^ij 

next  virtuous  Br&hmanas  learned  in  the  three  veda% 
and  inhabiting  the  same  village,  then  the  king  (ex- 
cepting, however,  the  property  of  a  Brdhmana,  )  a 
Brahmana's  property  is  inherited  even  by  the  quali- 
fied Brahmana  of  another  village,  in  default  of  such 
Brdhmana,  by  a  common  Brihmana  of  the  same 
village,  in  his  default^  a  like  Brahmana  of  another 
village.  The  preceptor  inherits  from  a  professed  stu- 
dent, the  virtuous  pupil  from  an  ascetic,  the  spiritual 
brother  from  a  hermit.  The  preceptor  inherits  also 
from  a  perpetual  student,  and  the  father  or  other 
relation  from  a  temporary  student  . .  ...         .  •  309 — 313 

.  according  to    the  Daya-bhaga  ...         ...  ...  ..        266 

according  to  the  Daya-tatlwa  . .  ...  267 

according  to  Sri-krishna's  Commentary  on  the  Diya- 

bhiga  ..  •«  ...         ••  •••         ..  ..  ..«       268 

according    to   the    VivMa-bhangirnava    (  or  Cole- 

brooke^s  Digest)  ..  ..  ..         ..  271 

according  to  the  North-western  and  Southern  schools         •••     1039 

Outcast,  and  his  issue,  excluded  from  inheritance  (see  i 

degraded)       ...         ..  997,1002 


P. 

Palak-puttra,  not  a  lawful  son,  and  not  entitled  to  inherit  747,917 

Parents,  rights  of 186,187,363,896 

should  be  maintained  by  their  son  . .  ...         . ,  ...       375 

Parol, 

authority  to  adopt,  as  good  as  one  written  ...  . .  . .       78^ 

Evidence,  weaker  than  documentary  . .  44 

does  not  prevail  when  there  is  a  writing  to  the 

contrary   ..  .•  ..  ..         ,.  44 

Participation, 

of  the  son  or  sons  bom  or  begotten  after  partition         529 — 532 

they  should   have  shares  ofthe  then  existing  estate, 

exclusive  of  the  income   and  expenditure    . .  ...  ...       iU 

of  a  parcener  or  co-parcener  appearing  after  partition-^ 

the  descendands  to  the  fourth  degree  living  in  the 
same  country,  and  to  the  seventh  degree  living  in  a 
differeut  country^  are,  on  proof,  entitled  to  shares  •  •  £46,746 


page. 

PARTITION,  defined 540-^5«.,582 

DUBIOUS,  how  to  be  tBceortained         .-         540^  et  $eque^ 

brothers  living  together   mast    be  presumed  to  be 

joint   until    the  contrary  is  proved  1058 

mere  division  of  the  income  for  the  oonveni* 
ence  of  the  different  members  of  the  family  does  not 
amount  to  the  division  of  the  family  . .  ...     5439544,582 

made  contrary  to  law,  void,  and  distribution  should 

be   made  anew  •.         ..  ••      589 

with  parceners  or  co-parceners  appearing  after  parti- 
tion, how  and  under  what  circumstances  to  be  made  ..  546,  et  seque. 

made  by  a  son  without  the  father*s  consent  is  illegal, 
but  with  his  consent  binds  him  though  absent  at  the 
time,  and  i^thout  his  consent,  does  not  bind  the  son 
who  made  K   ..  „•  ..  •••  •-•       4-17 

BY  A  FATHKR, 

of  hig  own  acquired  toealih  or  property j-^ 

the  period   or  time  for —  .•  ..  ..         11,418,415 

he  may  reserve  any  part  of— but  not  so  of  the 

property  ancestral  •.  ...         418 

in  unequal  proportions  made  for  any  of  the  allow- 
able causes,  valid  as  well  as  moral       . .  .»•  418,436 

in  unequal  proportions  made  through  perturba* 
tion  of  mind  occasioned  by  acute  disease,  wrath 
&c..  Of  through  the  influence  of  excessive 
partiality  on  hb  mind   from  love   or  the  like, 

invalid      , 420^1,422,486 

in  unequal  proportions,  cannot  be  mad«  even 
for  any  allowable  cause  when  sons  unamm« 
ously  request  partition  ..  422 

sons  are  incompetent  to  disturb-^f  hit  self^ 
acquired  property  even  though  there  be  no 
document  forth  coming - . .  , ,  •..      428 

a  share  equal  to  that  of  a  son  must  be  given 
to  the  sonless  wife,  when  his  self^acquired  pro- 
perty is  equally  divided 424,425 

but  if  Siri^ham  was  given  by  her  husband  or 
another,  half  a  share  should  be  given  to  the 
sonlcas  wife        ...      485 

if  the  share  allotted  to  a  wife,  (mother  or  gtmaB^ 

mother)  be  eonsnmed  in  atipport,  she  if  entitted     { 

to  reeeivealioMmf^batiftbeDebea  sur^na^  tlw^' 

owner  may  Keaame  it,  aa  he  mef  Crop  kia eon*.         ...      427 

YI 
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St  a  ritn%n,-^{coniinued) 

the  wife  (as  well  as  mother)  cannot,  without  an 
allowable  cause  or  legal  necessity,  alienate  the 
property  received  in  partition,  but  can  only  enjoy 
with  moderation,  after  ber,  the  heirs  of  the  for- 
mer owner  will  take  it 427,428,4p84  ,485,487 

Of  his  ancestral'  property  : — 

the  period  or  time  for    ..  ..  11,413,416 

unequal  partition  cannot  be  made  of  the  ances- 
tral movable  property  where  there  is  no  such 
immovable  property,      430,484,486  ei  $eque. 

the  father  may  take  two  shares,  and  not  more,  for 
himself,    and  allot  a  single  share  to  each  of  hit 

sons  4i2S,iS4ef4i36  ei  $eque. 

he  cannot  make  an  unequal  distribution  evcn-^or 
any  of  the  allowable  causes  mentioned  in  {he 
partition  of  self-acquired  property       . . .         434,486  et  seqtse. 

ancestral  property,  recovered  by  him,  oan  be  used 

ts  his  own  acquired  property     . .  .  •         .  •  •  •       429 

ancestral  land  recovered  solely  by  his  own  labour, 
should  however  be  divided  between  his  sons, 
after  reserving  for  himself  a  fourth  part  over 
and  above  his  share       ..  ...  ...      429 

13y  bbothsrs, 

the  period  or  time  for— . .  ...  11,45:^ 

lawful,  with   the  mother^s  consent,  otherwise 

not  so  while  she  lives,  though  not  invalid       .  •  . .        452 

Vith  deductions  for  the  eldest  or  elder  brother, 

impliedly  obsolete  16,17,18,457 

shares  at  the  present  age  are  equal  among  bro- 
thers of  the  same  description,  and  a  third  and 
two-thirds  between  those  adopted  And  legiti- 
mately begotten  . .  . .    16,17,18,460,466,909,910,917,92^ 

the  grandsons*  whose  father  is  dead,  and  the 
great  grandsons  whose  father  and  grandfather 
are  dead,  are  respectively  entitled  to  their 
deceased  ancestor's  share         . .  20,21,22,192  et  «efM.460,461 

a  brother  or  nephew  having  already  taken  a 
share  during  his  father's  life-time,  or  reasonably 
supposed  to  have  accepted  a  portion  instead  of 
his  share,  has  no  further  claim  on  the  estate  ...    20,464,1058 

property  acquired  by  the  father  is,  on  his  death, 
inherited  equally  by  all   his  sons,  whether  they 
^    ^  aided  in  the  acquisition  or  not  (seeaoquisition) 465 
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Bt  beothbrb — {canHnned,) 

the  whole  and  half-brothers  are  equally  entitled 

to  an  immovable   estate  remaining  undivided  ..     205^057= 

of  acquisitions  effected  by  the  use  of  the  joint 
stocky  labour  or  exertion^  or  without  it,  as  well  as 
those  made  through  science  taught  by  a  member 
of  thefamily^  or  through  valor,  how  to  be  made 
(see  acquirer  and  acquisition)         ...         468 — 478^500—534 

augmentation  of  joint  property  by  the  exertion 
of  one  member^  does  not  entitle  him  to  a  larger 
sharer  (See  increment)  .  460,478|524;586 

of  the  land  recovered  with  or  without  the  family 
aidy  should  be  made  after  giving  to  the  reco- 
verer  one  fourth  above  his  own  share,  while  the 
wholejrf  any  other  property  reoovered  without 
the  j(mt«fands  or  aid  is  taken  by  the  acquirer 
alone  (  see  acquirer  and  acquisition)  . .      473,500,521 

can  take  place  even  at  the  instance  of  a  single 

parcener  ..         ..         ...         478 

circumstances  under  which  a  nwther  is  or  is  not 

entitled  to  a  share  . «         480—490 

circumstances  under  which  a  grandmother  is  or 

is  not  entitled  to  a  share         . .     491  et  $eque^ 

her  share  should  be  equal  to  the  largest  share 

of  a  grandson      ...         ..  ..  ..       494 

the  brother  or  co-parcener  left  to  support  the 
family  of  one  gone  abroad  to  study  science  or 
acquire  wealth  is  to  share  the  acquisition  made 
by  the  latter,  but  Ite  cannot  have  a  share 
merely  for  looking  after  the  family  of  the 
•latter 469,602,508  620^ 

Br  REUNITED  PARCENERS, 534 

the  mode  of  their  participation  (see  reunion  and 

reunited  parceners)         .  ..         ..    &346et$equ$. 

Parvana-ShrJ^odha, 

the  offering  of  a  double  set  of  oblations,  viz.  three 
to  the  father,  grandfather  and  great  grandfather, 
and  three  to  the  maternal  grandfather,  his  father, 
grandfather .-    .     ..         20  {note^)  900,  ei  »eque» 

Paternal  grani>pathbr.  See  grand-father  (paternal.) 

Paternal  grandfathbr*s  daughter's  son,  inherits  in  de« 

fault  of  paternal  ancle's  grandson 62/199^196 

Paternal  oran^-motbir.  Seegraudmotber  (paternal.) 
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Paternal  orbat  grandfather^  his  fatlier  and  gr»nd« 
father  and  their  descendants  inherit  successively  in  de- 
fault of  the  paternal  grandfather*s  descendants.  (See 
great  grandfather.) 

Paternal  great  orandmotber,  entitled  to  inherit  in 

default  of  her  husband  . .  . .  ...       ^ 

Paternal  uncle^ 

of  the  whole  blood,  inherits   in  preference  to  the  pa- 
ternal uncle  of  the  half-blood  who  succeeds  after  him     ...    S89/^J 

Paternal  uncle's  daughter's  son,  inherits  in  default  of 
the  paternal  grandfather's  daughter's  son  according 
to  the  DAya-krama-sangraha^  and  not  according  to 
the  Diya-ihaga        £93,1019,105 

Paternal  unclb's  grandsons,  of  the  whole  and  half  blood* 
succeed  suocessively  in  default  of  the  pateniai 
uncle's  son      ••         ..  ..       2£ 

Paternal  unclb's  son, 

of  the  whole  blood,  inherits  in  default  of  the  paternal 

uncle  of  the  half-blood  ..  •«.        ..  ..        2£ 

of  the   half  blood,  succeeds  after  that  of  the   whole 

blood   ..  ..  ..         ..  ...  ...       ^9 

PatnI  (lawfully  married  wife)  defined.  See  widow.         . .  .         4 

in  the  present  age  signifies  no  other  than  one  of  the 

same  caste  as  her  husband      . .  ...         ...  ...  4 

Perpetual  or  PROFESSED  Stv DE^iT  {NoisAihika  brahmachdri) 

is  succeeded  to  by  his  preceptor       . .  S\2fl\ 

Perpetual  devue,  not  restricted  by  the  Hindoo  law 5^ 

Perpetuity, 

the  rule  against  it^  as  contained  in  the  English  law, 

not  applicable  to  the  wills  of  Hindoos ^  •       5^ 

PoLiGAMY,  prohibited,  except  for  any  of  the  allowable  or 

recognised  causes        ..     672  et  segu 

Possession, 

when  adverse  and  when  not  so         120,145,105 

when  adverse,  suit   to  set  aside  the  same,  must  be 

brought  within  12  years  from  its  date        . .  ...  * .       IS 

accompanied  by  heriditary  succession,   makes  the 

title  weighty ..  ..  •.601,6( 

Frayaschitta  kanda,  one  of  the  three  parts  of  Hindoo 

law  [Dharma-'ihAatrm)  . .  1  pn 

Prbqbptor,  takes  the  property  of  a  professed  or  perpetual 

student SIS^SI 
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Pregnancy,  how  to  be  dealt  with         3(note,)4,531  tt  Hque, 

Power,  (see  proprietor,  will  and  alienatiou,) 

of  a  proprietor  over  his  inherited  property  divided  or 

undivided,  not  restricted  552   et  segue.  593,  594,  595,  596,  597 

et  segue.  604,605 
of  a  female  over  the  property  inherited  or  received 
in  partition   or  that  given  by  her  husband  restrict- 
ed, but  absolute  over  her  absolute  stri-dhan^S — 159,427,428,484, 

485,487,688|689,696,687,692,695,696,697 
of  a  husband  over  his  wife's  siri-dhan  ..    689  et  segue. 

of  a  oo-parcen«r  over  his  co-sharer's  undivided  share, 
restricted  and  unrestricted  under  what  circumstances  597,598 

of  a  guardian,  natural  or  appointed,  over  his  or  her 

ward's  proi^rty i02,  et  segue.  4m, 6SS 

of  a  pregnant  widow,  over  the  property  left  by  her 

husband S  (note,)  4,907,908,935—941,3058 

of  a  widow  authorised  to  adopt  a  son.  •         .  •     907,906,935 — ^941 

of  the  master,  head  or  managing  member,  of  a  family, 

over  the  property   belonging  to  thesame..  358,597,598,599,1064 

of  a  member  of  an  undivided  family  . .       .  •   358,  et  segue.597 ,59S 

of  a  slave  or  servant  belonging  to  a  family(see  debts,)   360,599,642 

Primogeniture,  right  of,  obsolete  or  not  recognised  at 

the  present  age.        .  •         • .  • .  •••       16^  1 7, 18,457 — 460 

Procien  amis*  See  next  of  kin  or  &iend« 

Promise 

of  aa  excessive  amount  by  one  in   extreme  distress 

ought  not  to  be  fulfilled        623 

by  word  of  mouth,  is  a  debt  of  conscience. .  56,344 

made  by  the  late  proprietor  should   be  fulfilled  by 

his  heir  Or  heiress      ...         • ••       36,344,531 

of  a  person's  whole  wealth  for  saving  from  a  great 
danger  or  calamity,  invalid,  and  should  be  fulfilled 
in  proportion  to  the  benefit  conferred  . .  . .  ..,       622 

Prdperty, 

ancestral  and    sol f- acquired,    defined    and   disting« 

uished  429—432 

liable  to  partition      ••         . .  ...         ...        ••     500  et  segue. 

exempt  from  partition  503  et  segue. 

immovable,  given  to  a  woman  by  her  husband  can- 
not be  disposed  of  by  her  at  pleaaore  which  on  her 

death  devdvcs  on  his  heirs  ••         ...        •••  iilfidSJBHfidH 


XLVU 


page. 


Propbktt — (continued,) 

movable^  has  no  difference  from  immovable  property, 

when  inherited  by  a  widow  or  a  female       60,97,  13; 

joint,    answerable  for   a  debt   to  the  extent  of  the 
debtor's  share  only     •••         ...        •••        ••         ..         ..       6(< 
acquired  in  the  nature  of  an  increment  to  the  com- 
mon stocky  is  divisible  equally  amongst  the    co- 
sharers  •«•         ..  •• 52' 

newly  and  separately  acquired  with  the  aid  of  the 
joint  funds  or  joint  labour,  is  divisible  amongst  the 
co-sharers,  the  acquirer  being  entitled  only  to  two 
shares 463,469,478,500,52 

acquired  without  the  aid  of  the  joint  funds  or  joint 
labour,  belongs  to  the  acquirer  exclusively  (see  ^- 
quirer  and  acquisition)  . .  ...         •  •         x^  503,52 

PaoPRiETOB,  or  owner, 

the  extent  of  his  power  over  his  divided  or   sole 

property        552  et  seque.  5SS  et  eeqtu 

yOver  the  undivided  property,  . .  ...         592,593  et  $equi 

can,  without  the  consent  of  his  son  or  other  heir, 
give,  sell,  or  pledge  his  possessions,  whether  inheri- 
ted or  acquired,  real  or  personal,  and  can  by  will 
prevent,  alter,  or  affect  their  succession  to  such  pro- 
perty, 553  653,554',556,658,  et  seque.  668  et  eeque.  604,6C 

may  dispose  of  by  gift  or  other  transfer  of  his  own 
share,  according  to  his  own  will,  may  also  alienate 
his  co-parcener's  share  if  a  calamity  affecting  the 
whole  family  require  it,  or  the  support  of  the  family 
render  it  necessary,  or  indispensable  duties  make  it 
unavoidable,  and  the  co-parcener  be  a  minor  and  in- 
capable of  giving  consent,  otherwise  his  consent  is 
necessary  (see  gift  and  alienation) 593,595,597,598,51 

may  give  away  his  whole  estate  to  a  stranger  though 

there  is  a  sister  or  sister's  son,         . .  . .  . .        . .   572,5' 

may  give  his  whole  property  to  one  daughter  to  the 

exclusion  of  his  wife  and  another  daughter...         ...         .  •        57 

may  give  his  self-acquired  lauded  property  to  one  of 

his  sons  ...  ...  ..  ..,         ..  ..  ..«        51 

may  give  his  property   to   a   brother's  daughter*a 

son  to  the  exclusion  of  a  sister's  son  .  •         .  •  ..,       5' 

may  make  a  gift,  though  he  has  a  son,  of  his  mater- 
nal grandfather's  landed  property  which  had  been 
uiurped,  on  condition  of  the  donee's  recovenngit        ..       51 
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Proprietor—  [continued) 

may  give  his  entire  property  to  the  husband  of  one 
of  the  daughters  of  his  deceased  son  to  the  exclu- 
sion  of  his  son's  widow  and  other  daughters  ...  ...       577 

may  give  his  whole  property  to   one   daughter   to 

the  exclusion  of  his  wife  and  another  daughter     ••  •••       604 

may  give  all  his  property  to  his  two  wives   in   equal 

allotments       •••         ••  ••  ...         ••  ••         ...       686 

Proprietary  right    (see  heritable   right,  )  the   extent 

of 652,  et  ieque.  568,598—599 


Kaohu-nandai^  author  of  the  D&ya4attwa  &c.,  one  of 

the  paranmint  authorities,  in  Bengal. .  . .         a  •  15  pref. 

B Aj,  a  principality,  or  a  great  zemindary,  taken  in  the  light 

thereof,  is  customarily  indivisible     ...  19,554  e/  seque.  617  «/  9eque. 

great  possessions  or  zemindarees  called — consider- 
ed by  modern  Hindoo  lawyers  as  tributary  principa* 
lities I956I7 

even  now  entire  kingdoms  are  severally  held  by  oue 
prince  altliough  he  has  brothers  (see  usage  or  cus- 
tom)    ...         ••  ...  ••  •••  ••  ••  ••■         19 

Heal  property,  defined  to  be  land,  corrody,    biped   and 

slave     ..  ...         ...         •••         ••         ..  ..  ••       549 

Recovered  property,  (see  partition) 

except  land,  may  be  used  by  a  father  as  acquired 

by  himself      •••         •  •  •  •  •  •         .  •         •  •  •••       429 

if  land,  it  should  be  shared  by  all  the  parceners, 
giving  to '  the  acquirer  a  fourth  part  over  and  above 
his  share         429,473,500 

Religious  acts  (see  initiation  and  initiatory  ceremonies) 

performable  by  a  widow        2I',25  (note,)  76,104 

Relinqcishiient, 

by   the     occupant    extinguishes  his   or   her   right 

2  (note,)  10,78.109,128,687,1046 

by  a  widow  in  favor  of  the  first  reversioner,  valid,  also 
of  the  second  reversioner,  if  made  with  the  consent  of 
the  first  78,109,128,1046 

Remarks, 

on  the  discrepancies  existing  in  the  law  books  of  the 

Bengal  school S62,e64 

on  the  Ddya-M^^a 16  prtf.  267 
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RnyikKKB-^t  continued,) 

on  the  Ddfa-tmiima 15  pref.  26 

on  SH-kri$hnm*8  Commentary  on  the  Diya-bhiga  . .      17  pref.  27 
on  the  Vivida-bhangdrtiava  (the  translation  whereof 
is  called  CoIebro4ike'a  Digest)           ••          ..          ...    24  pref.  27 
on  various  kinds  of  contracts. .  ...  . .        61 

Rent  or  bbvenck.  See  revenue. 

RE-P4aTiTiON  ^      5S\  et  icque.  59S  ei  sequi 

Rbscissioit  of  contracts  (see  void  gifts) 62i  et  se^ 

Residue  of  partition, 

how  to  be  divided  if  immovable        203,105 

concealed  and  afterwards  discovered,  how  to  be  divided       • .        53 

Resignation  of  worldly  concerns,   canses  extinction  ^f 

right    ...        10778,109,123,63 

Restrictions, 

on  women  to  dispose  of  the  propertv  inherited  or 
received  by  them  in  partition  (see  widow,  daughter, 
mother  and  grandmother.) 

on   men   to .  make     unequal   division   of  ancestral 

property  (see  partition.) 

Resumption, 

of  an  excessive  gift,  authorised         . .  • .       62 

of  a  conditional  gift,  lawful,  on  the  non-fulfilment  of 

the  condition .•  .  ..4^ 

of  an  unqualified  gift,  unlawful        ...  ...       63 

RiTiRBMENT  from  the  world,  a  species  of  civil  death,  on 
which  the  right  of  the  heirs  begins  immediately 
to  exist 10^0,81,109,63 

any  contract  made  by  one   who   retired  from  the 

world,  is  void 6i 

Retraction  of  gifts.  See  void  gifts. 

Rb-union^ 

how  and  among  whom  to  be  effected ^1 

no  preference  is  given  to — ^wbere  claimants  in  an 

unequal  degree  occur  .  ...  ^ 

is  supposed  to  have  taken  place  where  one  of  sever- 
al brothers  has  separated      221,21 

Rb-united  parceners, 

who  can  be — •  ,.,  . .         •  •  •••SI 
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RS-T!NIT£D  PARCENERS— (con/i/twerf,) 

inherit  to  the  exclusion  of  un-reunited  parceners 
thotigh  in  the  equal  degree  of  relationship      204,205,221  et  segue. 

535,537,1051 

of  the  half  blood,  inherit  equally  with  the  un-re- 
uuited  parceners  of  the  whole  blood  and  in  the  same 
degree  of  affinity  (see  brother)        204—209,221 

of  the  whole  blood,  inherit  to  the  exclusion  of  the 
parceners  of  the  half  blood  though  re-united  and  in 
the  equal  degree  of  affinity  (see  brother)      204—209,221 

have  no  right  to  primogeniture       . .  .•         . .  534,535 

rules  set  out  under  the  head  '  partition  by  brothers^ 

are  to  be  observed  in  re-union  also  . .  .  •  ...         •••       535 

Revenue,  payment  of,  by  a  widow,  a  necessary  act,  and 
the  loan  justly  made  for  this  purpose  is  payable  by  the 
reversioner      ..  ..         ..  ..     78,351,1068 

Reversionary  heir,  or  reversioner, 

of  the  former  owner,  entitled  to  inherit  after  the 
succession  of  a  female  heir  (see  widow)  45,62,69,78,85,89,97,124, 

129,135,138,157,171  (note.) 

has  a  right  to  prevent  the  female  occupant  from 
committing  waste,  this  right  is,  however,  confined 
to  the  immediate  reversioner,  and  not  to  the  remote, 
unless  the  former  has  colluded  with  the  female,  or 
has  deligated  the  right  to  the  latter   ...     58,78,85,97,1 18,120,122, 

124,129,138,135,137,138,142,149 

entitled  to  sue,  if  injured  by  a  distinct  act  of  alien- 
ation, or  if  the  widow  relinquished  her  life-in- 
terest and  signified  to  the  suit  proceeding     . .      123,124,149,1057 

bound  by  the  act  of  him  through   whom  he  claims         . .        107 

signing  a  deed  is   presumed   to    have  consented  to 

the  terms  therein  set-out       . .         . .  . .  ...  82,1068 

being  witness  to  a  conveyance  by  a  widow,  is  pre- 
cluded from  impeaching  the  sale  on  the  ground  of 
waste,  he  being  by  such  act  presumed  to  have  ac- 
quiesced therein  ...         ..   78,1048,1068 

signature  of  all  those  —who  are  superior  in  rank  ne- 
cessary to  the  validity  of  a  deed      82,83,85 

Revocation.   See  void  gifts. 

Right,  (see  heritable  right,) 

of  pre-emption,  not  recognised  in  Bengal 639,640 

to  an  action  by  a  reversioner,  when  accrues.  See  limitation, 
to  sue  to  set  aside  a  second  adoption  (see  limitation)      ...         993 

vii 


RiTEfl.  See  ceremonies. 

Rules,  respecting  gift,  applicable  to  sale  as  well  as  mortgage     .^       ^Oi 

Ruling  pawEs, 

ultimate  heir 157,301 

universal  superintendent  or  guardian  of  those  who 

cannot  take  care  of  themselves       399,M( 

is  to  take  care  of  infants,  their  property,  and   to  ap- 
point their  guardians. .  ..,         ,^       4(K 


S. 

Sacraments.  See  initiatory  ceremonies. 

Sakulyas  (distant  kindred,)  defined        ..  ..         ..  ^       303 

inherit  in  default  of  maternal  relations       . .  . .  . .        S§£ 

the  descending  line  of — which  comprises  the  great 
grandson's  son,  grandson  and  great  grandson,  suc- 
ceeds first  in  order,  then  the  ascending  line,  which 
consists  of  the  great  grandfiather's  father,  grand- 
father and  grreat  grandfather  and  their  descendants 
down  to  daughters'  sous       . .  •  •  . .  30t,306 

their  consecutive  order         305,306 

Sale,  (see  alienation,  gift  and  proprietor) 

by  unseparated   co-heirs  of  their   own   portions  of 

the  ancestral  estate,  valid      ...         ••  •         598 — 59^ 

by  one  parcener  of  his   own  undefined  share  of  the 

estate,  is  good  and  valid        593 — 59( 

of  the  ancestral  estate,  by  the  eldest  brother  or 
managing  member  of  the  family,  valid  under  what 
circumstances  .^         597,598 ,599,1064— 106< 

60S 


is  governed  by  the  rules  of  gift         . .  

of  mortgaged  property,  is  valid  and  becomes  complete 
on  the  discharge  of  the  incumbrance 

by  a  widow,  with  the  consent  of  the  next  heir,  valid 
(see  widow) 

by  a  wife,  of  the  portion  of  her  insane  husband's 
estate  for  the  performance  of  an  indispensable  duty, 
valid  (see  widow)       ...         ..•  ..  ...         ••• 

by  brothers,  of  a  minor's  share  in  the  joint  estate 
invalid,  though  the  mother  be  a  consenting  party  .  • 

by  the  managing  parcener  of  an  entire  estate,  vaKd, 
ia  a  case  of  necessity  

by  a  minor,  of  his  landed  property,  void    .«•  ..# 


61( 
614 

61J 

63S 

599 
634 
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SAMAN<)iyAKA8  (remote  kindred^)  deikied. .         .  "        . .         . .       so7 

inherit  in  default  of  sakufyaa,  and   like  them  in 

the  order  of  proximity  ..  SOT 

Sanhitas,  collections  or  Institutes  of  the  sage  legislators     1,6,7,8' pref. 

Schools  of  lair  and  philosophy,  5  in  number    . .  ...       12,13  pref. 

Self-acquired   property,    defined    and    distinguished 

from  what  is  ancestral         429,430,4>8 1,432' 

Separated  co^parcener, 

the  extent    of   his  power  in  Bis   solfe  or  divided 

property        5i9,552  el  $eque. 

in  the  undivided  property 592,598  et  sejue. 

Shares, 

of  hrothers  (of  the  same  description,)  are,  in  the  pre* 
sent  age,  equal,  the  deduction  of  a  twentieth  part 
&cbeing  obsolete 16,17,457—460* 

are  also  equal  where  the  proportion*  is  not   specified        . .       470' 

Sin  or  crime.  See  crimes* 

Sinful  diseases,  which  are  they,   and  caused  by   what 

particular  sin  or  sins  . .  .  •  . .  ...  1006  et  seque. 

Sinner  or  criminal, 

in  the  highest  degree,  . .  .  -         998,999* 

in  the  second  degree,  ..  ...  1000* 

in  the  third  degree 1000,1001 

£fl8TER, 

is  no  heir       . .  .  ...         226i228,248,24»,572,l048,104»* 

if  unmarried,  is  entitled  to  nuptial-  expenses  (see 
maintenance)..         ..         ••         • 498,.!  050^1 052 

Sister's  grandson,  is  no  heir         ...       232 

Sister's  SON.  See  father's  daughter's  son. 

Slaves,  defined, ..         ^..      360>(note*) 

may  contract  for  the  families  of  their  masters  during 

their  absence  or  incapacity 360 

cannot  sell  their  own  issue  while  their  masters  are 

living  ..  ...         •••        ••  ...         188,228 

Smriti  (law,)  comprises  three  kandas  (parts) .1  pref» 

Soif^ 

signifies  male  issue  as  far  as  the  great  grandson  in 

the  male  line  .  •         ...         ...  23,738,7S9 

importance  of S7  (not»)784  et  iequc^ 
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Son — {coniintied^) 

necessary  for  every  person  of  any  sex,  and  in  any  of 

the  four  conditions  of  life  (grihi  &c.) 734,735,736,737 

not,  however,  necessary  for  the  woman  whose  hus- 
band has  one  by  her  co- wife  737 

duties  of,  (see  adopted  son.) 

is  bound  to  maintain  his  aged  parents         51,375 

succeeding  to  his  father^s  estate,  must  maintain  his 
daughters,  and  his  own  step-mother  (see  charges  on 
the  inheritance) ..  ...         ..       376 

different  kinds  of 14,744  et  seque. 

which  kind   of— is   prohibited   to  be  adopted,  and 

which  is  lawlul,  in  the  present  {kali)  age,  14-16  (notes,)  747  et  seque. 

deductions  in  favor  of  the  eldest  or  any  other — obso- 
lete and  disallowed  in  the  present  age  (see  deduction 
and  primogeniture)     ..  ...         16,17,457 

his  superior  or  preferable  right  to  inheritance        . .  ...   1 4, 1 7 
succeeds  when  his  father^s  right  of  property   ceases 

by  death,  natural  or  civil      . .          . .          14 

legitimately  begotten  [ourasa,)  takes  a  double  share 

in  partition  with  his  father's  adopted  son 460,909,910 

begotten   after     partition,   how    to     participate  in 

estate,  debts,  &c . .         . .  529,530  539 

begotten  before  and  born  after  partition  how  to  parti- 
cipate     531,532,534 

should  have  a  share  of  the  then  existing  estate       . .  ...       534 

Sons, 

what  kind  of — allowed   at  the  present  time  ...  15,16,  (  note  )  747 

et  seque-  753 
adopted  in  the  form  called  krita  or  hritrima  (made,) 
are  prevalent   in  Mithila,  and  wherever  such  adop- 
tion is  legalised  by   custom  or  usage  .-  16  (note,)  753  (note)  1042 

adopted  in  the   form   called    krita    (bought)    are 

prevalent  amongst  the  ascetics         ..  ...  ...  ...       753 

when  two  or  more,  they  succeed  equally     ...         . ,  ...         16 

by  different  wives,  inherit  equally  ^er  capita  without 
any  reference  to  the  number  of  those  borne  by  each 
wife  (unless  there  be  a  custom  to  that  effect)  18 

Son's  oandson  (in  the  male  line,)  inherits  in  default  of  the 
son  and  son's  son,  and  is  entitled  to  claim,  his 
father's  portion  from  his  uncle         ...  20,81,22,463 
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Son's  son,  inherits  in  default  of  the  son 19,21,22,193 

SoN^s  SONS  or  son^s  grandsons  (in  the  male  line)  whose 
father  or  grandfather  is  dead,  inherit  per  capita 
simultaneously  with  the  late  owner^s  surviving   son 

or  son's  son  as  the  case  may  be       21,22,193,460,468 

and  he  whose  father   or   grandfather  is   living,  is 

not  entitled  to  inherit  ..  ..  ..         20 

Son's  or  grandson^s  childless  widow,  though  excluded  by 
the  testator  from  a  share  of  the  estate,  is  never- 
theless entitled  to  share  the  income  accumulated 
during  her  husband^s  life      ..  579,586 

Son's  widow, 

not  entitled  to  inheritance,  but  to  maintenance      .^         . .       373 

is  to  have  maintenance  if  her  husband  were 
not  separate  from  his  father,  and  the  father  have 
means  to  supply  (see  maintenance) ...  373,376,1056 

Sovereign, 

the  universal  superintendent  or  guardian  of  those  who 

cannot  take  care  of  themselves         . .  . .  399 

in  this  capacity  is  to  take  care  of  unprotected  infants 
and  their  property,  and  to  appoint  a  guardian  for 
the  purpose      ••         ..  •••         ...         ..  400 

Spiritual  benefit,  of  the  late  owner, 

after  his  temporal  enjoyment,  his  wealth  should  be 

applied  for  the  purpose  of     ...  . .  ...       363 

half  (i.  e.  a  sufficient  portion)  of  his    wealth   should 

be  reserved  for  the  benefit  of  the  deceased  .  •  •  •  88,363 

Spiritual  brother,  that  is,  he  who  is  engaged  in  the 
same  pilgrimage  or  sojourns  in  the  same  hermitage 
takes  the  property  of  a  hermit  ..  ...       312 

Spiritual  preceptor,  (  Acharjya  )  inherits  in  default  of 

the  remote  kindred  {samdnodakas)    . .  ...        307 

Saf-KRisHNA  Tar&alankara,  author  of  the  Daya-krama 
sangraha^  as  well  as  of  the  celebrated  comment- 
ary on  the  Daya-bh&ga,  and  a  paramount  authority  of 
the  Bengal  school       ...  15,16,17  (pref.)  274 

Sruti,  (audition)  the   Vedas         1  pref. 

Statute  of  Limitation.     See  limitation. 
Step-brother, 

can  neither  inherit  in  preference  to,  nor  simultane- 
ously with,  an  uterine  brother,  except  the  remaining 
undivided  property,  if  any 203,1057 


(, 
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Step- MOTHER^ 

18  not  an  heir 1 88^22 

not  entitled  to  a  share  on  partition  but  to  mainten- 
ance (see  maintenance) 4g 

ST&f-DHAN,  defined  681 — 68 

the  diverse  descriptions  of—  • .         . .  6864695^696>69 

the  extent  of  the  woman's  and  her  husband's  power 

over  particular  kinds  of—      ,.68 

can  be  taken  by  him  even  without  the  occurrence  of 
distress,  if  obtained  by  her  from  any  other  than  the 
family  of  her  father,  mother  or  husband,  or  gained  by 
the  exercise  of  an  art.  Save  and  except  the  above^  and 
the  property  given  by  the  husband^  the  woman  is  at 
liberty  to  dispose  of  all  other  descriptions  ofSiri-dhan 
independently  of  her  husband^  who  has  no  power  to 
take  the  same  without  being  in  distress. .  687  et  segue.  693,693,694 

695,696,697^98,699,70 
can  be  taken  by  the  husband  in  a  famine  or  other 
distress  or  for  the  performance  of  a  religious  acts  in* 
dispensably  necessary,  even  though  it  be  of  absolute 
nature,  and  he  is  not  liable  to  make  good  that  pro- 
perty to  her,  unless  he  has  another  wife,  in  which 
case  he  shall  be  compelled  to  restore  the  property  to 
her  though  amicably  lent  to  him      689^691 

movable  property  given  as — by  the  husband  can  be 
disposed  of  by  the  woman  after  his  death,  but  she  has 
no  power,  even  after  his  death,  to  dispose  of  at  pleasure 
tlie  immovable  property  given  by  him  as — ...   688,689,698,699,64 

promised  to  a  woman  by  her  husband,  must  be  deli- 
vered by  his  sons,  provided  she  remain  with  the 
family  of  her  husband,  and  does  not,  for  unchaste 
purposes,  go  to  reside  with  her  own  relations  . .  ...       69 

ORDER  OF  SUCCESSION, 

to — left  by  a  maiden  daughter  ..         ...        70\ 

to  the  joutaka  description  of —  •  ••         . .        708 — 7 1 4, 729,731 

to  the  a-joutaka  description  of—...  715,717—723,728,73; 

to — given  by  a  father      .•        78 

to  a  childless  woman's — given  by  her  parents 
before  marriage  and  received  as  a  fee,  gratuity 
or  subsequent  gift ...  722,723  &  73{ 

to— in  default  of  heirs  as  far  as  the  husband, 
father,  mother,  and  brother  to  any  description 
of— left  by  a  woman  married  according  to  any 

*  form  of  marriage  723—728,782 
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"(AiBER  OF  SUCCESSION— -(con/f9t«etf>) 

to — according  to  the  North  Western  and   Southern 

schools     ..         .•         ...     1042 

inherited  by  a  woman,  ceases  to  be  her  stri-dhan^ 
and  is  treated  as  the  ordinarily  inherited  property^ 
and  as  such,  it  dencends,  after  her  death,  on  the  heir 
of  the  former  owner 730,781,732 

table  of  succession  to  the  diverse  description  of  ^  . .         .  •       738 

Student  in  theology, 

if  professed  or  perpetual,  is  succeeded  to  by  his  (spiri- 

tnal)  preceptor  ..         ..  312,813 

if  temporary,  is  succeeded  to  by  his  father  and  other 

relations  T ...         ...       313 

Su-BODHiNf ,  Sri'krishna^s  celebrated  commentary  on  the 

Diya-bhaga.     ..  .  ..  15  pref. 

Substitute, 

for  the  Uffiiimately  begotten  son  {ouraMa) 

necessary  for   every  person  destitute   of  male  issue 

(in  the  male  line)       ...         . .  •••    738  ei  $eque. 

how  many  kinds  of — or  subsidiary  sons  were  there  744  et  segue. 
what  kind  or  kinds  of— now  in  use  ...  15,16  (note,)  747,758 
for  the  ourasa  daughter,  how  may  kinds  of —        . .     749  et  seque. 

Succession, 

to  heritage  (see  order  of  succession)  14iet  seque. 

to  the  diflFerent  kinds  of  the  strUdhan  707,708,715,717,719,728,733 

Suit, 

for  the  bare  declaration  of  a  right  to  perform  certain 
religious  ceremonies  or  for  decision  of  any  right 
merely  in  the  abstract,  cognizable  . .  765,766 

by  a  reversioner,  when  to  be  brought.  See  limita- 
tion     •«•        •••         .••         • »  •••         •  •         •  • 

Schety. 

different  kinds  of       ••         ..  ..  349 

when  bound  to  pay  the  debt  on  failure  of  the  engage- 
ment   ..  ..  ...         ..         .,         ..  •••  849 

when  his  estate  is  not  bound  to  pay   the  debts  of 

his  principal 352 

SwAYAMBHVvA,  (spruug  from  the  Self**exi8tent,)  the  first 

MANu  ..  ••         ••         ..•         ••         •••  3  pref* 


LVI. 

T 

Temporary  stitdknt.  See  student  in  theology. 
Testament.  See  will. 

Testamentary  power  (of  Hindoos) ••       552  et$eque,  1061 

its  extent  must  be  regulated  by  the  Hindoo  law     . .  . .       581 

not  restricted  in  devising   the   estate  in  perpetuity 584,585 

Things  (effects  or  property,) 

liable  to  partition      . .  ...  . .  . .  . .     500  et  seque. 

exempt  from  partition  , .  503  et  seque.  526—529 

Title, 

a  more  powerful  evidence  than  possession  unaccom- 
panied by  heriditary  succession        ...         ..  ..  ..        601 

not  weighty  where  there  is  not  the   least  possession  601,602 

Tonsure  (the  ceremony  of  boring  through  the  ear,) 

the  primary  season  for—       ...         ...         ...         ...         ...       860 

Treta,  the  second  age  of  the   world    according    to   the 

Hindoos  (see  ages  of  the  world)       . .  . .  ...         •  •  3  pref. 

Tribes.  See  castes. 

u 

Unchaste.  See  adulterous  woman. 

Unchastity, 

causes  exclusion  from,  or  forfeiture  of,  inheritance 
and  maintenance,  unless  already  ceased  to  exist  and 
expiated  by  penance  (see  adultery)      ..      28,32,201,371,375,1010 

Uncle, 

paternal,  inherits  on  failure  of  the   paternal   grand" 

father 289 

maternal,  inherits  on  failure  of  the  maternal  grand- 
father   297,301 

Undivided  estate.  See  joint  property. 

Undivided  family   or    joint  family,   how  to   be  ascer* 

tained  (see  dubious  partition)  540— 542,54-3  et  seque.  582 

the  mere  division  of  income,   for   the   convenience 

probably  of  the  different  members  of  the  family,  does 

not  amount  to  the  division  of  the  family 543,582 

a  member  of  an — may  by  his  separate  exertion,  ac- 
quire separate  property    for  his   sole   and   exclusive 

benefit  ( see  property  and  acquirer ) —         ...     524 

Unequal  partition,  can  be  made  by  a  father  only  of 

his  self-acquired  or  recovered  property  . .  . .  413  et  seque. 
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Um-initiated  brother  and  sister  (i.  e.  the  deceased^s  son 
and  daughter,) 

must  be  initiated  at  the  expense  of  the  patrimony 

Ar  joint-stock  . .  ..  ..         ..  ...         ...         •••       365 

Unmarried, 

brother  and  sister,  must   be  given   in  marriage  at 

the  expense  of  the  patrimony  or  joint  stock  365 

daughter,  (without  a  brother  and  mother)  takes  the 

inheritance  to  the  exclusion  of  other  daughters      .»    166,172,1062 

daughter,  is  succeeded  to,  in  the  inherited  property,  by 
her  own  son  according  to  the  Diya^krama-sangraha 
followed  by  Macnaghten,  and  a  recent  dicision  of 
the  High  Court  167,1062 

daughter  and  sister  have  claims  to  receive  from  the 
deceased's  estate  not  only  maintenance,  but  also 
nuptial  expenses         870 

Un-sbparated  co-parceners, 

may  singly  or  collectively  dispose   of  his  or  their 

respective  shares  in  the  joint  estate 593,594,595,596 

while  minors  and  incapable  of  giving  consent  to  an 
alienation,  even  one,  who  is  capable,  may  conclude  a 
sale  and  the  like  of  the  joint  property  (  including 
other's  shares)  if  a  calamity  affecting  the  whole  family 
require  it^  or  the  support  of  the  family  render  it 
necessaryi  or  indispensable  duties  make  it  unavoid- 
able      597 

where  not  incapacitated  by  minority  and  the  like 
to  give  consent,  and  not  absent,  there  the  con- 
sent of — to  an  alienation  of  the  joint  property,  though 
made  for  any  of  the  allowable  causes,  is  necessary 
for  the  validity  of  the  transaction 597 

circumstances  under  which  a  sale  of  the  paternal 
estate  by  the  eldest  son  during  the  minority  of  the 
brothers  is  valid        598 

Upa-kurvana  BRAHMACHARf .  See  temporary  student  in  theology. 

Upa-nayana,  investiture  with  the  sacred  thread, 

the  primary  season  for  860 

the  secondary  season  for      ..  860 

Usage.  See  custom. 


Vaivaswata  Ma  NIT,  supposed  to  be  the  same  as  Noah. 
SeeMANutheVIL 
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Valor^  gains  by,  how  to  be  dinded  or  enjoyed  . .  ...         . .       501 

Vanaprastha.  See  hermit. 
Verbal^ 

gift,  mortgage  or  other  disposition,  as  good  as  that  ^ 

made  by  a  deed  600,602,61C 

gift  or  will,  valid,  provided  the  donee  was  of  sound 

disposing  mind  at  the  time  (see  gift)  610,709 

mortgage  of  immovable  property  for  ten  years,  valid, 
provided  such  property  remain  in  the  hand  of  the 
mortgagee       .r.        ..  ..  ...  ••       610 

YiGTA.vESHWARA,  Ruthor  of  the  MUakshara.  12  pref 

VivADA-BHANOARNAVA,  JagRU-natha's  Digest  of  Hindoo 
law,  the  translation  whereof  is  commonly  called 
Colebrooke^s  Digest    . .         . .         . .  . .  ...  24  pref. 

Voluntary  abandonment,  causes  extinction 

of  right  2  (note,)  9,78,109,123 

VvAVAHARi,  civil  Rcts  and  rules  . .  , .  1  pref 

VYAVA^ARA  KANDA ...  ...   I  prcf 

w 

Ward.  See  guardian. 
Waste, 

by  a  female,  defined  . .  4S 

of  the  inherited  property,  by   a  female,  prohibited,         . .  4^ 

must  be  satisfactorily   proved   before  the   Court  of 

justice  should  interfere         59,124,14J 

Widow,  [patni)  of  the  late  owner, 

inherits,  in  default  of  the  son,  son's  son  and  son's 
grandson  ( in  the  male  line  )  and  performs  obse- 
quies of  the  deceased 28—28,30,81,33,84,3^ 

if  unchaste,  is  not  entitled  to  inherit  her  hus- 
band's estate  or  to  have  maintenance  therefrom,  not 
also  from  her  husband's  brothers,  even  though  she 
may  have  resigned  her  right  to  his  property  in 
their  favor,  in  consideration  of  such  maintenance  .     28,29,32—37 

157,371 

previously  committing  adultery  which  remained  un- 
expiated  by  penance,  forfeits  inheritance  as  well  as 
maintenance   ..  lOK 

as  heir  to  her  husband,  takes  ,  such  property,  as  he 
died  possessed  of,  or  had  a  vested  interest  in  under  a 
will  or  deed,  and  not  such  as  would  have  devolved 
upon  him  had  he  outlived  its  (present)  owner         . .       37,.S8,101* 
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Widow — {continued^) 

if  two  or  more,  they  inherit  in  equal  portions, 
and  upon  the  death  of  one,  the  other  succeeds  to 
the  property  inherited  and  left  by  the  deceased     41,42,43* 

of  two  brothers,  inherit  in  equal  shares        . .  86 

the  term — intends   or  includes    any    female  entitled 

to  inherit 47,93,97,109,124,128,171,172 

can  only  enjoy  her  husband's  estate  with  moderation, 
and  is  not  competent  to  make  a  gift,  mortgage,  sale 
or  other  disposition  thereof,  which,  if  made  (without 
a  legal  cause  or  Yiecessity,)  is  invalid ;  after  her 
death,  the  heirs  of  her  husband  would  take  it        ...     45,46,62,64, 

69,79,85;8S,124,129,134,1738,15 

if  unable  to  li  ve  in  her  husband's  family,  because 
of  oppression,  or  for  a  just  cause,  may  betake  herself 
in  the  family  of  her  father  and  the  rest,  provided  her 
change  of  residence  be  not  for  unchaste  purposes  •••      47,70,89,97 

cannot  make  waste  of  her   inherited    property   even 

though  there  be  no  reversionary  heir  other  than  the   • 

ruling  power,  she  being  always  under  control         . .  . .  48,157 

if  unable  to  subsist,  can  mortgage  the  inherited  pro- 
perty, if  still  unable,  may  sell  it... 49,60,7 1,73,75,89,97,109,135, 157 
a  gift  or  other  alienation  is  permitted  to — for  the  per- 
formance of  obsequies  &c.  49,60,68,71,73,75,85,89,97,129,135,157 

may  give  a  portion  ( i.  e.^  from    one   to  three  annas) 

of  the  estate  to  the  relations  of  her  husband  for  the* 

benefit  of  his  departed  soul,  and,  with  their  consent, 

to  her  own  relations  also  . .  49,50,51,60,68,71,73,75,85,97,109,129 

is  subject  to  the  control  of  her  husband's  kin  after 
his  decease  with  respect  to  alienation  and  other 
matters.^         ..  .  51,52,53,78,85,88,97,109,157,408- 

nevertLeless,  for  the  liquidation  of  her  husband's  debts,, 
for  his  daughter's  marriage,  for  the  support  of  the 
persons  who  must  be  supported,  for  thedefrayment  of 
expenses  absolutely  necessary,  likewise  for  the  per- 
formance of  such  other  acts  (including  payment  of 
revenue)  as  are  beneficial  to  his  soul  or  very  neces- 
sary to  be  performed — is  competent,  even  without 
the  consent  of  the  reversioners,  to  make  a  sale  or 
other  disposition  of  the  whole  or  any  portion  of  her 
husband's  estate      ...  54,55,61,71.74,75,76,78,89,97,104,147,157,^ 

1058,1068 
for  the  performance,  however,  of  such  religious  acts  as, 
though  beneficial  to  her  husband,  are  optional— may 
dispose  of  only  a  small  or  moderate  portion  (from 
one  to  three  annas)  of  the  estate  ...    . .    56,61,71,70|73J6,97,147 


LX. 


P^ge. 


Widow—  (coiUinued) 

the  disposition  by— of  the  whole  of  her  husband's 
property  even  with  the  consent  of  his  heirs  to  a  per- 
son other  than  the  next  heir,  unless  it  were  to  con- 
fer the  greatest  spiritual  benefit  on  the  husband^  is  an 
irreligious  and  immoral  act^  though  valid 57,62,88,363 

but  a  gift  or  alienation  by— of  a  moderate  portion 
(from  one  to  three  sixteenths)  of  his  husband's  pro- 
perty for  his  spiritual  benefit,  is  religious,  and 
moral,  as  well  as  valid  57,60,61,68,88,89,97 

cannot  alienate  her  husbard's  estate,  without  thft 
consent  of  the  reversioners,  if  they  supply  or 
agree  to  supply  her  with  proper  wants  and  expenses 
for  the  performance  of  the  necessary  as  well  as  op- 
tional religious  acts  ..  .  56,61,97 

cannot  alienate  her  husband's  estate  for  the  per- 
formance of  the  necessary  acts,  if  those  could  be  per- 
formed with  the  wealth  and  income  of  that  estate, 
nor  can  it  be  sold  for  such  acts,  and  not  also  on  ac- 
count of  the  debt  contracted  by  her  at  her  own 
pleasure  or  for  any  optional  act  of  her  own. .  . .    57,76,77,78, 

84,85,89,97,643 

the  disposal  of  her  husband's  property  at  pleasure 
otherwise  than  for  the  spiritual  benefit  of  her  lord, 
is  invalid  57,61,62,84,85,89,97,134,135,136,137,138,1+2,157 

at  present,  however,  the  disposition  of  her  husband's 
property,  though  not  made  for  an  allowable  cause 
or  legal  necessity,  is  held  invalid  only  when  it  is  not 
consented  to,  or  ratified  by,  the  next  heir  or  rever- 
sioner of  her  husband  57,62,67,78,89,97,129,133,134,135,138,157 

it  has  also  been  determined  that  with  the  consent  of 
the  then  next  heir — may  dispose  of  the  property  for 
any  purpose,  and  if  unable  to  manage,  or  unwilling 
to  possess,  she  may  give  or  make  it  over  to  such  heir, 
and  such  disposition  is  valid,  provided  the  title 
of  persons  who  would  prove  to  be  her  husband's 
heirs  at  the  time  of  her  death  not  be  equal  or  pre- 
ferable to  that  of  the  donee,  as  otherwise  the  trans- 
fer would  be  invalid  in  whole  or  in  part,  as  the 
case  may  be  58,69(note,)  78,85,89,97,107,108,109,123,129,147,614 

the  fact  of  her  having  recovered  her  husband's  pro- 
perty by  litigation  gives  no  additional  power  over 
it 59,63,78 

should  not  alienate  all  her   own   acquisitions   n^ade 

by  means  of  the  inherited  property  . .  60,64 
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Widow— (con/tntierf,) 

is  prohibited  to  make  waste  or  improper  expendi- 
ture of  the  movable  as  well  as  of  the  immovable  pro- 
perty of  her  husband,  there  being  no  difference 
between  them  when  inherited  by  a  woman  ...         60^7,133 

the  husband's  immediate  reversioners  are  entitled  to 
interfere  and  prevent  waste  or  any  wrongful  alien- 
ation by — not  previously  consented  to,  or  subse- 
quently ratified,  by,  them  the  heirs  next  after  them 
can  also  do  it  with  the  consent  of  the  former  or  on 
proof  of  their  collusion  with  the  widow...  45  (note,)  58,71,118,119, 
73,75,78,85,89,97,120,121,12j2,124,129,142,147,149 

the  alienation  made  by — being  set  aside,  not  her 
husband's  heir,  but  she  is  entitled  to  resume  pos- 
session of  the  property,  if  she  has  not  already  done 
any  act  involving  exclusion  from  inheritance    58,97,137,142,1068 

on  proof  of  her  having  made  waste,  and  the  estate 
being  in  the  danger  of  being  lost  to  the  reversion- 
er, unless  prevented  by  the  court  of  justice,  the 
latter  may  step  in  with  a  view  of  remedying  or  pre- 
venting the  waste,  and  take  the  management  of  the 
property  from  her  to  secure  the  estate  for  the  ulti. 
mate  heir        59,97,120,124,134,135,1  i  7,142 

according  to  some  of  the  Judges,  any  arrangement, 
settlement  or  alienation  by— -of  her  husband's 
property,  should  remain  unreversed  until  her  death, 
the  reversioner,  however,  may  have  the  remedy  even 
during  her  life  time,  against  the  grantee  to  prevent 
waste  or  destruction  of  the  property      . .    GO,  1 22, 124,147,148, 1 49 

on  the  death  of — those  of  the  nearest  relations  of  her 

husband  who  survive  her  are  alone  entitled  to  inherit    159,162,214 

of  a  daughter's  son,  does  not  inherit 1 76 

of  a  son,  does  not  inherit,  but  is  entitled  to  main- 
tenance . .  •  •  •  •  •••  •  •         ...         . .        373 

whose  husband  died  before  his  father,   has  a  legal 

claim  to  maintenance  only .  •         . .  . .        376 

of  a  separated  brother,  is  not  entitled  to  maintenance 

from  her  late  husband's  family        ...         ...  .         ..       377 

WiFK  (patni)  defined,       40 

duties  of — towards  her  husband       •••         ...         ...    674  et  seque. 

may  desert  her  husband,  when  he  is  an  outcast   or 

degraded        ..         ••         ••  ••         •••        •.  •••      677 
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Wife —  {conlinued,) 

can  enter  into  contracts   for  the   support  of  the 
family  daring  the  absence  or   disability,  mental   or 
corporal,  of  her  husband        •••         •••         ..  ...         ..        641 

can  sell  her  insane  husband's  property  for  the  per- 
formance of  the  funeral  obsequies  of  her  mother-in- 
law       .„  ..  ...         ...         •••         ••  .•  •••       615 

not  compelled  to  pay  a  debt,  unless  contracted  for 

the  family      ..  .  ..  ..         ...         ...  .,•       360 

debts  of— are  to  be  paid  by  her  husband,  provided 
thev  were  contracted  for  the  support  of  his  family, 
or  in  managing  liis  affairs       . .        . .  &60,362 

must  be  maintained,  if  chaste  (see  maintenance)  . .  . .  55 

forfeits  her  right  to  maintenance^   if  unchaste  (see 

maintenance)..  ..  * '17 1,372^875,390 

by  voluntary   desertion   of  her  husband   loses  her 

right  to  maintenance  ..       374 

expelled  or  deserted  without  a  cause,  must  have 
maintenance  from  her  husband,  and  from  his  es- 
tate after  his  death    . .  . .  ...  .  . .  374,392 

if  without  a  son — entitled  to  a  share  on  partition  by 

her  husband    ...         ..  ..  ...         ...         424' 

Power  of — 

over  the  share  received  from   her  husband  du- 
ring coverture     . .  . .  ...   2  (note,)  641 

during  the  absence  or  disability  of  her  husband  641,615 

Will,  (of  Hindoos)  defined,  563,565(note.) 

how  introduced  in  Bengal     ..  ...       791  (note.) 

may  be  made  by  a  man  having  sons  and  heirs, 
and  the  disposition  thereby  made  of  his  possession, 
inherited  or  acquired,  real  or  personal,  even  by  pre- 
venting, altering  or  affecting  the  legal  heir^s  succes- 
sion to  such  property,  will  hold  . .  ...  552,568  et  segue.  uUS 
the  late  Sudder  Court's  opinion  in  the  matter  of — . .  . .        56H 

Mr.  H.  Colebrooke's    opinion  on  the    subject  of — 552  (note,)  565 
Sir   William    Macnaghten's    opinion    against     the 
legality  and  validity  of—        555—565   (notes.) 

the  great  Nuddea  case  and  the  other  leading  cases  re- 
lating to—       5b3,b5i  el  seqne. 

admitted  legal  opinions  or  precedents  approved  of,  and 
published  by  Sir  William  Macnaghten  in  favor  of  a 
Hindoo's  testamentary  power 570  ei  seque. 
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"Will — {continued^) 

to  be  construed  according  to  the  testator^s  intention  .      ^         -*• 

which  is  primarily  to   be   collected   from  the  words 

of — to  which  meaning  is  to   be   attached   according 

to  the  local  law  and  so  forth. .  589 

Witness,  when  a  reversioner  or  next  heir,  effect  of       ...  78,1048,1068 

Written  proof  or  writing, 

is  stronger  than  parol  evidence,  and  where  there 
are  both  parol  and  written  evidence,  the  writing 
must  prevail  as  being  the  more  certain  evidence    . .  . .         44 

is  not  necessary  in  gift  and  adoption  (see  gift)...  702,762,777 


Y 

Yati  or  Jati  or  Sanyisi^  (ascetic,  anchoret,  or  travelling 

devotee,)  excluded  from  inheritance...         ...         ...  9,10,997,1003 

state  or  condition  of . .  . .         •  •       654  (note.) 

YueA  or  Juoa,  an  age  or  epock, 

four  according  to  the  Hindoo  system  of  chronology, 
viz.  the   Satya,    Treti^   Divyapara  and  the   Kali. 

(See  ages  of  the  world.) 3  pref.  999  (note.) 


Zbmindarees,  if  large,  are,  in  the  official  language,  con- 
sidered as  tributary  principalities . ,  19  (note.) 
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